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DIGEST  OF  THE  LAW  OF  EVIDENCE 
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PART    II.— (continued). 
EVIDENCE   IN  PARTICULAR  ACTIONS— (continued). 


ACTIONS  ON  SPECIALTIES. 
ACTION  ON  COVENANTS  EELATING  TO  LAND. 

The  evidence  in  this  action  depends  upon  the  particular  breaches  of 
covenant  alleged  by  the  plaintiff,  and  the  mode  in  which  they  are  stated 
or  denied  in  the  pleadings.  A  covenant  is  nothing  more  than  an  agree- 
ment expressed  in  an  instrument  in  writing,  executed  as  a  deed.  Such 
agreements,  after  proof  of  the  deed  in  which  they  are  contained,  are  sub- 
ject to  the  rules  of  construction  applicable  to  ordinary  documents.  As 
land  is  for  the  most  part  conveyed  and  leased  by  instruments  under  seal, 
certain  covenants  usually  inserted  in  these  instruments  are  frequently  the 
subject  of  an  action.  The  evidence  necessary  in  the  proof  of  a  breach  of 
several  of  the  more  important  of  these  covenants  will  here  be  given. 

Covenants  in  generalJ]  There  need  be  no  formal  words  of  covenant. 
Any  words  in  a  deed,  showing  an  agreement  to  do  a  thing,  make  a  cove- 
nant; as  "that  the  lessee  shall  repair;  "  Com.  Dig.  Covenant,  (A.  2). 
"  It  is  agreed  that  A.  shall  pay  B.  for  his  goods,"  is  a  covenant  by  B.  to 
deliver  them  to  A.,  as  well  as  by  A.  to  pay.  So,  a  lease  by  A.  to  B. 
"  excepting  a  room  and  free  passage  to  it,"  is  a  covenant  by  B.  not  to  dis- 
turb the  passage,  but  is  not  a  covenant  as  to  disturbing  in  the  room.  So, 
a  covenant  may  be  in  the  form  of  a  proviso  or  condition.  S.  C.  ;  Brookes  v. 
Drysdale,  3  C.  P.  D.  52;  or  of  a  recital;  Clark  v.  Clink,  10  P.  D.  188, 
C.  A.  Thus  a  recital  of  an  intended  fine  in  an  agreement  may  amount  to 
a  covenant  to  levy  one.  Farrall  v.  Hilditch,  5  C.  B.,  N.  S.  840 ;  28  L.  J., 
C.  P.  221.  So  the  recital  in  a  lease  of  the  intention  of  the  parties  that  a 
mill  should  be  erected,  and  a  covenant  to  leave  it  in  repair,  amount  in 
law  to  a  covenant  to  erect  it.  Sampson  v.  Easterly,  9  B.  &  C.  505;  6 
Bing.  644,  Ex.  Ch.  But  a  conveyance  by  A.  to  a  railway  company  of 
land,  "intended  to  be  formed  into  a  new  course  "  for  a  river,  and  a  cove- 
nant by  the  company  to  make  a  bridge  over  the  new  cut  for  A.'s  use,  does 
not  imply  a  covenant  to  make  the  new  cut  or  divert  the  river.  Mashleigh 
v.  S.  E.  Rij.  Co.,  10  C.  B.  612.     This  case  was,  however,  doubted  in  the 
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House  of  Lords  on  an  appeal,  and  was  compromised.      See  Knight  v. 
Gravesend,  Ac,  Watenvorlts   Co.,   2  H.   &  N.  (5;  27  L.  J.,   Ex.    /3.     An 

acknowledgment  by  A.  in  a  deed  that  he  owes  B.  £ ,  may  be  treated 

as  a  covenant  to  pay,  if  an  intention  to  enter  into  an  engagement  to  pay 
appear  on  the  face  of  the  deed  ;  Saunders  v.  Milsome,  L.  B.,  2  Eq.  o73; 
Brooks  v.  Jennings,!,.  E.  1,  C.  P.  476;  Courtney  y.  Taylor,  6M.  &  Gr.  8ol; 
but  not  if  the  acknowledgment  be  merely  for  a  collateral  purpose,  b.  C. 
Holland  v.  Holland,  L.  E.,4  Ch.  449;  Jackson  v.  N.  E.  By.  Co.,  7  Ch.  D. 
573.  See  also  Knight  v.  Gravesend,  &c.  Waterworks  Co.,  supra.  An 
indenture  between  A.  and  B.  provided  that  A.  should  buy  all  the  coal  used 
bv  him  from  B.,  but  that  B.  "should  not  be  compelled  to  supply  more 
than  500  tons  per  week,"  and  in  case  of  inability  to  supply  "  to  the  extent 
agreed  upon,"  and  notice  thereof  to  A.,  A.  might  buy  elsewhere  :  this  was 
held  to  be  a  covenant  by  B.  to  supply  coal  to  the  extent  of  500  tons  unless 
unable  from  substantial  cause.  Wood  v.  Copper  Miners'  Co.,  7  0.  B.  906. 
A  covenant  by  the  lessee  of  a  coal  mine  to  draw  to,  and  deposit  on  the 
surface  of  the  'demised  premises  bv  some  of  the  pits  or  shafts  of  the  demised 
mine,  for  the  use  of  the  lessor,  all  the  manure  made  underground,  does 
not  imply  a  covenant  bv  the  lessee  to  make  pits  or  shafts  on  the  demised 
land  although  such  pits  may  have  been  contemplated  by  both  parties. 
James  v.  Cochrane,  7  Exch.  170;  21  L.  J.,  Ex.  229;  Ex.  Ch.,  8  Exch. 
556;   22  L.  J.,  Ex.  201.  . 

By  the  8  &  9  V.  c.  106,  s.  4,  in  deeds  executed  since  the  1st  October, 
1845,  the  word  "give"  or  "grant"  shall  not  imply  any  covenant  in 
respect  of  real  property,  except  by  force  of  some  Act  of  Parliament  (such 
as  by  the  Lands  Clauses  Consolidation  Act,  1845,  s.  132).  _  This  is  m 
reference  to  the  old  authorities  by  which  covenants  were  implied  from  the 
words  "give,"  "grant,"  and  "'demise."  Com.  Dig.  Covenant,  (A.  4). 
The  former  Act  does  not  restrain  the  effect  of  the  word  "  demise,"  which 
still  implies  a  covenant  for  title,  but  such  implied  covenants  are  restrained 
by  express  covenants  contained  in  the  same  deed  and  incompatible  with 
them;  for  expressum  facit  cessare  taciturn;  Shep.  Touch,  cap.  7,  p.  165. 
Vide  post,  p.  738.  By  virtue  of  the  Conveyancing,  &c.  Act,  1881,  44  &  45 
V.  c.  41,  s.  6,  general  words  are  now  implied  in  conveyances ;  and  also  by 
sect.  7,  covenants  for  title,  videpost,  p.  734.  See  also  sects.  49—64  containing 
provisions  as  to  the  construction  and  effect  of  deeds  and  other  contracts. 

The  following  are  some  of  the  most  material  issues  arising  in  actions  on 
deeds  and  bonds  generally : — 

Defences  denying  execution  of  deed.']  By  Eules,  1883,  O.  xix.,  r.  20,  ante, 
p.  310,  under  this  defence,  which  now  in  part  takes  the  place  of  the  old  plea 
of  non  est  factum,  the  plaintiff  need  only  produce  and  prove  the  execution 
of  the  deed.  As  to  the  proof  of  the  execution  of  corporation  deeds,  vide 
ante,  p.  132  ;  of  private  deeds,  ante,  pp.  133  et  seq.  Where  the  action  is  not 
for  any  liquidated  sum,  it  is  also  necessary  to  prove  the  amount  of  damage. 

Formerly,  where  a  deed  was  pleaded  according  to  its  supposed  legal 
effect,  non  est  factum  put  in  issue  not  only  the  execution  of  it,  but  the 
legal  effect  as' stated.  North  v.  Wakefield,  13  Q.  B.  536.  The  plea  in 
such  a  case,  in  effect,  denied  execution  of  any  deed,  corresponding  with 
the  one  described  in  the  count.  But  where  the  deed  was  recited  verbatim, 
the  construction  was  for  the  court  on  demurrer,  and  non  est  factum  only 
denied  the  execution,  or  the  accuracy  of  the  transcript  of  the  deed  set 
forth.  Sernh.  S.  C.  Where  a  deed  was  executed  by  A.  without  negligence, 
he  being  deceived  as  to  the  document  he  was  executing,  its  invalidity  was 
raised  under  non  est  factum.  See  Foster  v.  Mackinnon,  L.  E.,  4  C.  P.  704, 
ante,  p.  391.     It  seems,  however,  that  Eules,  1883,  0.  xix.,  it.  15,  17, 
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ante,  p.  309,  will  now  in  many  cases  require  a  special  defence  to  be  pleaded. 
And  where  the  defendant  has  executed  a  deed,  the  contents  of  which  he 
knew,  he  cannot  under  non  est  factum  prove  that  he  was  induced  to  execute 
it  by  fraudulent  representations.  On  mart  I  Building  Soc.  v.  Smith8on,(1893) 
1  Oh.  1,0.  A. 

Under  special  defences  the  defendant  may  show  that  the  deed  was 
executed  as  an  escrow,  and  was  to  take  effect  as  a  deed  only  upon  some 
given  event  which  has  not  happened ;  or  that  the  deed,  after  being  sealed, 
was  tendered  to  the  covenantee,  and  he  expressly  rejected  it;  ante,  p.  138  ; 
or  in  the  case  of  a  corporation  deed,  irregularity,  or  want  of  due  authority 
in  the  execution  of  the  deed;  ante,  p.  132. 

If  the  seal,  other  than  that  of  the  defendant,  be  removed,  the  deed  may 
be  given  in  evidence,  if  it  be  a  several  deed ;  Matthewson  v.  Lydiate,  5 
Rep.  22  ;  Cro.  Eliz.  408  ;  contra,  if  it  be  a  joint  or  joint  and  several  deed. 
Id.;  Seaton  v.  Htnson,  2  Lev.  220. 

Where  a  bond  is  produced  at  the  trial  in  a  cancelled  state,  e.g.,  with  the 
seal  broken  off,  the  question  seems  to  be  whether  the  bond  was  cancelled 
before  or  after  defence  pleaded.  Nicholls  v.  Haywood,  Dyer,  59  a;  Michael 
v.  Scockwith,  Cro.  Eliz.  120;  Whelpdale's  case,  5  Rep.  119;  and  see  Todd 
v.  Emly,  11  M.  &  W.  1.  But  the  party  relying  on  the  deed  may  show 
that  the  seal  was  removed  under  circumstances  not  amounting  to  a 
cancellation.      Vide  ante,  pp.  654  et  se<j. 

If  a  bond  be  sealed  and  delivered  to  a  man  s  use,  and  he  die  before 
notice,  his  executors  may  sue  upon  it.     Dyer,  107. 

In  an  action  by  lessor,  on  covenants  contained  in  a  lease  under  seal, 
and  which  depend  on  the  existence  of  the  term,  as,  for  instance,  those  to 
repair  and  pay  rent  during  the  term,  the  defendant  may  set  up  as  a  special 
defence  that  the  lease  had  not  been  executed  bv  the  lessor.  Swatman  v. 
Ambler,  8  Exch.  72;  22  L.  J.,  Ex.  81  ;  Pitman  v.  Woodbury,  3  Exch.  4. 
Quaere,  if  he  can  do  so  after  he  has  entered  and  occupied  during  the  term. 
Vide  S.  C.  and  Cooch  v.  Goodman,  2  Q,.  B.  580.  If  the  defendant  got  all 
the  title  he  stipulated  for,  an  informality  in  the  execution  by  the  lessors 
will  not  affect  the  lessee's  covenants.  How  v.  Greek,  3  H.  &  C.  391 ; 
34  L.  J.,  Ex.  4  ;  Toler  v.  Slater,  L.  R,  3  Q.  B.  42.  And  such  a  defence  is 
not  applicable  to  a  covenant  to  invest  money  contained  in  a  mortgage 
deed,  which  the  mortgagor  alone  executed.  Morgan  v.  Pike,  14  (_'.  B. 
473;  23  L.  J.,  C.  P.  64. 

The  lease  may  be  proved  prima  facie  by  producing  the  counterpart 
executed  by  the  defendant,  without  notice  to  produce  the  original  lease. 
Houghton  v.  Kcenig,  18  C.  B.  235  ;  25  L.  J.,  C.  P-^18.  But  the  defendant 
may  put  in  the  original  lease,  and  show  that  it  is  void  by  reason  of  the 
non-execution  thereof  by  the  lessor.  Wilson  v.  Wool f  ryes,  6  M.  &  S.  341 ;  see 
further,  supra.  Where  there  is  a  discrepancy  between  the  two  instruments 
the  lease  shall  prevail ;  Sheppard's  Touchstone,  52  ;  unless  the  lease  only  is 
inconsistent  with  itself,  in  which  case  reference  may  be  made  to  the  counter- 
part, to  ascertain  and  correct  the  mistake.  Burchell  v.  Clark,  2  C.  P.  D.  88, 
C.  A.  But  generally  where  an  indenture  is  in  two  parts,  one  party  exe- 
cuting each  part,  if  there  is  a  material  variation  between  the  two  parts,  the 
indenture  is  void  for  want  of  mutuality.     Wynne's  rase,  L.  B.,  8  Ch.  1002. 

Where  one  of  several  covenantees  sued'  as  sole  covenantee  without 
joining  the  others  or  showing  their  death,  this  was  formerly  a  variance  on 
a  plea  denying  the  contract;  but  if  one  of  several  joint  covenantors  were 
sued  without  naming  or  joining  the  rest,  this  was  only  pleadable  in  abate- 
ment;  1  Wms.  Saund.  154,  a,  (1).  A  covenant  by  A.,  B.,  and  0.,  that 
they  or  some  of  them  will  pay,  &c,  may  be  sued  as  on  a  covenant  by  any 
one  of  them.     Caldwell  v.  Becke,  2  Exch.  318. 
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A  question  formerly  arose  under  a  denial  of  the  contract,  or  other 
appropriate  defence,  whether  the  plaintiffs  who  sued  were  the  proper 
parties  to  the  action.  Where  the  covenant  is  with  A.  and  B.  jointly,  yet 
if  the  interest  of  each  is  several,  as  on  a  conveyance  of  distinct  lands  by 
each,  they  could  not  join  as  plaintiffs;  1  Wnis.  Saund.  154  (1);  although 
they  can  now  do  sounder  Eules,  1883,  O.  xvi.,  r.  1,  ante,  p.  90.  But  if  the 
covenant  is  expressly  made  to  several,  though  for  the  benefit  of  one  only, 
it  is  a  joint  covenant  and  all  should  join.  Anderson  v.  Martindale,  1  East, 
497.  The  rule,  as  expressed  in  the  latest  cases,  is  that  where  the  covenant 
is  to  or  with  several  persons,  it  will  be  construed  to  be  joint  or  several, 
according  to  the  interest  of  the  covenantees  apparent  in  the  deed,  provided 
that  the  words  admit  of  such  construction.  But  if  the  covenant  be  ex- 
pressly and  unambiguously  a  joint  one,  then  the  interest  will  not  control 
the  construction,  and  all  the  covenantees  must  join.  Sorsbie  v.  Park,  12 
M.  &  W.  140  ;  Hophinson  v.  Lee,  0  Q.  B.  904  ;  Haddon  v.  Ayers,  1  E.  &  E. 
118;  28  L.  J.,  Q.  B.  105;  Palmer  v.  Mallet,  30  Ch.  D.  411;  White  v. 
Tyndall,  13  Ap.  Ca.  203,  I).  P. 

The  benefit  of  an  indivisible  covenant,  e.g.,  to  repair  or  work  mines,  on 
a  joint  demise  by  tenants  in  common,  runs  with  the  entire  reversion  only; 
and  therefore  all  the  covenantees  or  their  representatives  must  join  in 
suing  on  a  breach  of  the  covenant.  Thompson  v.  Hakewell,  19  C.  B., 
N.  S.  713;  35  L.  J.,  C.  P.  18  ;  following  Foley  v.  Addenbrooke,  4  Q.  B.  197 ; 
and  on  the  authority  of  Litt.,  s.  314  ;  Co.  Litt.  190  b;  see  also  Bradburne 
v.  Botfield,  14  M.  &  W.  559;  Wakefield  v.  Brown,  9  Q.  B.  209;  Keightley 
v.  Watson,  3  Exch.  710;  Magnay  v.  Edwards,  13  C.  B.  479;  Pugh  v. 
Stringfield,  3  C.  B.,  N.  S.  2;  27  L.  J.,  0.  P.  34.  It  would  seem  that  if 
the  covenant,  in  such  a  lease,  were  to  pay  a  money  or  other  divisible 
rent,  the  tenants  in  common  or  their  representatives  might  maintain 
separate  actions  for  their  respective  shares  of  the  rent.  See  Thompson  v. 
Hakewell,  supra.  Where  the  reversion  expectant  on  the  determina- 
tion of  a  lease  vested  in  tenants  in  common  A.,B.,  and  C,  it  was  held 
that  A.  could  by  himself  sue  the  lessee  for  breach  of  a  covenant  in  the 
lease.  Roberts  v.  Holland,  (1893)  1  Q.  B.  005.  Bed  quaere,  the  covenant  in 
this  case  being  to  deliver  up  the  premises  in  good  repair.     Ex  rel.  amid. 

The  Rules,  1883,  O.  xvi.,  as  to  nonjoinder  and  misjoinder  of  parties, 
will  be  found  ante,  pp.  90,  91.  It  seems  that  under  them,  objection  to  the 
nonjoinder  of  a  plaintiff  must  be  taken  before  the  trial.  See  cases  cited 
ante,  p.  91.  and  Werderman  v.  Societe  GSnerale  d'ElectricitS,  19  Ch.  D.  240,, 
C.  A.,  where,  however,  the  judgment  of  Jessel,  M.R.,  was  based  [vide 
Id.  251)  on  an  erroneous  view  of  the  practice  at  common  law.  Vide 
Thompson  v.  Hake/fell,  supra. 

The  insertion  of  more  covenantors  than  ought  to  be  joined  is  now 
immaterial.  Vide  aide,  pp.  90,  91.  "Where  the  action  is  on  an  implied 
covenant,  persons  who  are  parties  to  the  deed,  only  for  confirmation,  with 
no  legal  estate  (as  where  trustee  and  cestui  (pie  trust  join  as  lessors),  should 
not  be  joined  as  defendants.  Smith  v.  Pocklington,  1  C.  &  J.  445.. 
Whether,  in  an  action  by  assignees  of  the  reversion  on  express  covenants, 
it  is  proper  to  join  as  co-plaintiffs  persons  who  have  no  legal  interest  in 
the  reversion,  is  a  question  not  yet  at  rest;  see  Wakefield  v.  Brown,  and 
Magnay  v.  Edwards,  supra. 

At  common  law,  no  person  not  made,  by  name  or  description,  a  party  to 
an  indenture  could  sue  thereon.  Com.  Dig.  Fait,  (D.  2) ;  ( 'hesterfield,  &c, 
Collier//  Co.  v.  Hawkins,  3  II.  &  C.  077  ;  34  L.  J.,  Ex.  121  ;  Kitchin  v. 
.Hawkins,  L.  B.,  1  Q.  B.  22.  But  now,  on  equitable  principles,  a  person 
having  a  beneficial  right  thereunder,  as  cestui  que  trust,  may  sue  thereon. 
Gandy  v.  Gandy,  30  Ch.  D.  57,  C.  A.     And  by  8  &  9  V.  c.  100,  s.  5, 
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under  an  indenture  executed  after  Oct.  1st,  1845,  "the  benefit  of  a 
condition  or  covenant,  respecting  any  tenements  or  Hereditaments,  may- 
be taken,  although  the  taker  thereof  be  not  named  a  party  to  the  same 
indenture."  Where  the  lessee  of  a  house  is  trustee  for  W.,  W.  is  not 
liable  on  the  covenants  of  the  lease,  although  W.  occupies.  Raraage  v. 
Womack,  (1900)  1  Q.  B.  116. 

Covenant  to  pay  money.]  On  a  covenant  by  A.  to  pay  B.  a  sum  of 
money,  A.  is  bound  to  seek  out  B.  "if  he  be  infra  regnum  Anglice;  but  if 
he  be  not  within  the  kingdom,  he  is  not  bound  to  seek  him."  Sheppard's 
Touchstone,  cap.  6,  p.  136.  Where,  however,  the  payment  is  to  be  at  a 
certain  place,  a  demand  for  payment  must  be  made  at  that  place.  Thorn  v. 
City  Rice  Mills,  40  Ch.  D.  357 ;  and  see  further  'post,  p.  722.  Where  two 
places  are  named  for  payment,  there  is  no  default  until  the  payee  has 
selected  the  place,  and  made  demand  there.     S.  C. 

Alteration  of  deed."]  The  cases  relating  to  the  alteration  of  deeds  are 
collected  with  those  relating  to  simple  contracts,  aide,  pp.  654  et  seq. 

Fraud.]     Vide  ante,  pp.  656  et  seq. 

Payment  under  covenant,  &c.~\     Vide  ante,  p.  685. 

Statutes  of  Limitation  to  actions  on  specialty.]  The  Stat,  of  Limitations, 
21  J.  1,  c.  16,  ante,  p.  671,  did  not  apply  to  deeds  or  specialties.  The 
statutes  applying  to  such  instruments  are  3  &4  W.  4,  cc.  27,  42 ;  19  & 
20  V.  c.  97  ;  37  &  38  V.  c.  57  ;  and  51  &  52  V.  c.  57. 

By  the  stat.  3  &  4  W.  4,  c.  27,  the  limitation  of  actions  for  rent,  and 
annuities  and  other  periodical  sums  charged  upon  or  payable  out  of  land, 
is  regulated. 

By  sect.  42,  "no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable  or  his  agent ;  provided,  nevertheless,  that  where  any 
prior  mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of 
any  land  or  in  receipt  of  the  profits  thereof,  within  one  year  next  before 
an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a  subsequent 
mortgage  or  other  incumbrance  on  the  same  land,  the  person  entitled  to 
such  subsequent  mortgage  or  incumbrance  may  recover  in  such  action 
or  suit  the  arrears  of  interest  which  shall  have  become  due  during  the 
whole  time  that  such  prior  mortgagee  or  incumbrancer  was  in  such 
possession  or  receipt  as  aforesaid,  although  such  time  may  have  exceeded 
the  said  term  of  six  years." 

By  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  which 
(sect.  12)  came  into  operation  on  1st  January,  1879,  sect.  8,  "no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon 
or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  12  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for,  or  release  of  the 
same,  unless  in  the  meantime  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing,  signed  by  the  person  by 
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whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto  or  his  agent ;  and  in  such  case  no  such  action  or  suit  or 
proceeding  shall  be  brought  but  within  12  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  acknowledgments  if 
more  than  one  was  given."  By  sect.  10,  "after  the  commencement  of  this 
Act  "  {ante,  p.  711),  "  no  action,  suit,  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  or  legacy,  charged  upon,  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  and  secured  by  an  express  trust,  or  to 
recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
or  legacy  so  charged  or  payable,  and  sc  secured,  or  any  damages  in  respect 
of  such  arrears,  except  within  the  time  within  which  the  same  would  be 
recoverable  if  there  were  not  any  such  trust."  See  Hughes  v.  Coles,  27  Ch.  D. 
231  ;  In  re  Stephens,  43  Ch.  D.  39 ;    Williams  v.  Williams,  (1900)  1  Ch.  152. 

Sects.  8  (ante,  p.  711)  and  9  replace  3  &  4  W.  4,  c.  27,  s.  40,  under 
which  section  the  period  of  limitation  was  20  years  instead  of  12. 

By  23  &  24  V.  c.  38,  s.  13,  the  period  of  limitation  for  claims  in 
respect  of  the  share  of  the  estate  of  an  intestate,  made  against  his  personal 
representative,  is  20*years.  See  In  re  Johnson,  29  Ch.  D.  964;  and  Willis  v. 
Earl  Beauchamp,  11  P.  D.  59,  C.  A. 

By  the  Trustee  Act,  1888  (51  &  52  V.  c.  59),  s.  8,  ante,  pp.  672,  673,  actions 
against  trustees  are  now  in  some  cases  subject  to  Statutes  of  Limitations. 

In  37  &  38  V.  c.  57,  s.  8,  a  "present  right  to  receive"  is  not  equivalent 
to  a  "  present  right  to  enforce  payment;  "  thus  where  improvement  works 
have  been  done  in  a  street,  the  cost  of  which  is  to  be  apportioned  among 
the  owners  of  the  houses  forming  the  street,  and  the  apportioned  shares 
are  payable  by  the  respective  owners,  and  made  a  charge  on  their  houses, 
the  statute  runs  although  there  has  been  no  apportionment.  Hornsey 
Local  Board  v.  Monarch  Investment  Building  Soc,  24  Q.  B.  D.  1,  C.  A. 
See  In  re  Owen,  (1894)  3  Ch.  220. 

A  payment  to  prevent  the  barring  by  stat.  37  &  38  V.  c.  57,  s.  8,  must 
be  an  acknowledgment,  by  the  person  making  the  payment,  of  his 
liability,  and  an  admission  of  the  title  by  the  person  to  whom  it  is  paid. 
Harlock  v.  Ashberry,  19  Ch.  D.  539,  C.  A.  It  must  be  made  by  the  person 
liable  to  pay  principal  or  interest ;  payment  of  rent  by  the  tenant  of  the 
mortgaged  property  to  the  mortgagee,  in  pursuance  of  notice  by  him,  is 
no  bar.  S.  C.  See  also  Neivbould  v.  Smith,  33  Ch.  D.  127,  C.  A-,  affirmed 
on  another  ground  in  D.  P.  14  Ap.  Ca.  423 ;  and  In  re  Ld.  Clifden,  infra. 
Assuming  that  sect.  8  applies  to  an  action  brought  on  a  mortgage  deed, 
against  a  surety,  payment  of  interest  by  the  mortgagor  prevents  the 
section  operating  as  a  bar.  Allison  v.  Frisby,  43  Ch.  I).  106,  C.  A.  It  is 
doubtful  whether  the  section  applies  to  such  an  action.  Vide  S.  C. ;  Lindsell 
v.  Phillips,  30  Ch.  D.  291,  C.  A.  Where  rent  out  of  which  the  interest  of 
the  mortgage  ought  to  be  paid  is  receivable  by,  and  belongs  to  the  same 
person  who  is  entitled  to  the  interest,  the  statute  does  not  bar  the  mort- 
gagee. Topham  v.  Booth,  35  Ch.  D.  607.  The  above  cases  were  dis- 
tinguished in  Steward  v.  England,  (1895)  2  Ch.  100,  820,  C.  A.  Where 
the  receiver  appointed  by  the  court  to  receive  the  rents  of  three  estates, 
A.,  B.,  and  C,  included  in  one  mortgage,  entered  into  possession  of  C. 
only,  and  out  of  the  rents  paid  the  mortgage  interest,  this  was  held  to 
be  in  law  payment  by  the  mortgagor  in  respect  of  the  mortgage  debt,  and 
prevented  the  statute  from  operating.  Chinnery  v.  Evans,  1 1  H.  L.  C.  115 ; 
see  also  Cronin  v.  Dennehy,  I.  B.,  3  C.  L.  289,  C.  P. ;  and  Lewin  v.  Wilson, 
11  Ap.  Ca.  639,  J.  C.  A  payment  made  after  12  years  from  the  accruing 
of  the  debt,  but  within  12  years  before  action,  bars  the  statute.  In  re 
Ld.  Clifden,  (1900)  1  Ch.  774. 

By  the  stat.  3  &  4  W.  4,  c.  42,  the  period  of  limitation  in  actions  of  debt 
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•on  specialty,  and  in  some  other  actions,  is  denned.  By  sect.  3,  it  is 
enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  all 
.actions  of  covenant  or  debt  upon  any  bond,  or  other  specialty,  and  all  actions 
of  debt  or  scire  facias  upon  any  recognizance,  shall  be  sued  or  brought  within 
20  years  after  the  cause  of  such  actions  or  suits,  but  not  after ;  provided, 
that  nothing  herein  contained  shall  extend  to  any  action  given  by  any 
statute,  where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  Limited. 

By  sect.  4,  provision  is  made  for  persons  who  are,  at  the  time  such 
cause  of  action  accrued,  within  the  age  of  21  years,  covert,  of  unsound 
mind,  or  beyond  the  seas  ;  such  person  to  be  at  liberty  to  bring  the  actions, 
so  as  they  commence  the  same  within  such  times  after  their  coming  to,  or 
being  of  full  age,  discovert,  of  sound  memory,  or  returned  from  beyond  the 
seas,  as  other  persons  having  no  such  impediment  should,  according  to  the 
provision  of  the  Act,  have  done ;  and  if  any  person  against  whom  there 
shall  be  any  such  cause  of  action,  shall  be,  at  the  time  of  cause  of  action 
accrued,  beyond  the  seas,  then  the  person  entitled  shall  be  at  liberty  to 
sue  such  person  within  the  times  before  limited  after  the  return  of  such 
person  from  beyond  the  seas.  [As  to  the  words  in  italics,  vide  19  &  20 
V.  c.  97,  infra.'] 

Sect.  5.  Provided  that,  if  any  acknowledgment  shall  have  been  made 
•either  by  writing  signed  by  the  part}'  liable  bjT  virtue  of  such  indenture, 
specialty  or  recognizance,  or  his  agent,  or  by  part  payment,  or  part 
satisfaction  on  account,  of  any  principal  or  interest  then  due  thereon,  it 
:shall  be  lawful  for  the  person  entitled  to  such  action  to  bring  his  action 
for  the  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
20  years  after  such  acknowledgment  or  part  payment  or  part  satisfaction  ; 
or  in  case  the  person  entitled  to  such  action  shall,  at  the  time  of  such 
acknowledgment,  be  under  such  disability  as  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  it,  beyond  the 
seas,  then  within  20  years  after  the  disability  shall  have  ceased,  or  the 
party  shall  have  returned  from  beyond  the  seas,  as  the  case  may  be  ;  and 
the  plaintiff  in  such  action  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  the  action  was  brought  within  the  time  afore- 
said, in  answer  to  a  plea  of  this  statute. 

Sect.  7.  No  part  of  the  United  Kingdom,  nor  the  Isle  of  Man,  nor  the 
Channel  Islands,  being  dominions  of  the  Queen,  are  to  be  deemed  beyond 
seas  within  the  meaning  of  this  Act. 

By  19  &  20  V.  c.  97  (already  cited  ante,  p.  675),  s.  10,  no  person  or 
persons  entitled  to  any  action  limited  by  the  Acts  3  &  4W.  4,  c.  27,  s.  42, 
{ante,  p.  711),  or  Id.  c.  42,  s.  3  {supra),  shall  be  entitled  to  any  further  time 
io  sue  by  reason  only  that  such  person,  or  one  or  more  of  such  persons, 
was  or  were  beyond  seas  at  the  time  when  the  cause  accrued ;  and  by 
sect.  11,  in  case  of  joint  debtors,  no  further  time  is  to  be  allowed  for 
suing,  by  reason  only  that  some  of  them  were  beyond  seas  when  the  cause 
accrued ;  but  a  judgment  recovered  in  such  case  will  not  /»r  se  be  a  bar 
to  an  action  against  the  absent  debtor  or  debtors  after  their  return. 
Sect.  14  (cited  ante,  p.  679),  also  provides  that  part  payment  by  one 
■debtor  shall  not  deprive  his  co-debtor  of  the  benefit  of  the  statute. 

By  the  J.  Act,  1873,  s.  25  (2),  no  claim  by  a  cestui  que  trust  against  his 
trustee  on  an  express  trust  is  to  be  barred  by  any  Statute  of  Limitations. 
See,  however,  37  &  38  V.  c.  57,  s.  10,  ante,  p.  712,  and  51  &  52  V.  c.  59, 
s.  8,  ante,  p.  672.  But  although  the  claim  is  not  barred  by  the  statute, 
yet  where  there  has  been  laches  on  the  part  of  the  plaintiff,  his  remedy 
may  be  limited  to  six  years'  arrears  of  interest.  Thomson  v.  Eastwood, 
2  Ap.  Ca.  215,  D.  P.     See  further,  ante,  p.  673. 
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The  effect  of  the  3  &  4  W.  4,  c.  27,  s.  42,  and  c.  42,  s.  3,  together,  is 
that  no  more  than  six  years'  arrears  of  rent  or  interest  in  respect  of  any 
sum  charged  on,  or  payable  out  of,  any  land  or  rent  shall  be  recovered  by 
way  of  distress,  action,  or  suit,  other  than  and  except  an  action  of  covenant 
or  debt  on  the  specialty,  in  which  case  the  limitation  is  20  years.  Paget 
v.  Foley,  2  N.  C.  679;  Sims  v.  Thomas,  12  Ad.  &  E.  536;  Grant  v.  Ellis, 
9  M.  &W.  113;  Manning  v.  Phelps,  10  Exch.  59;  24  L.  J.,  Ex.  62; 
Bowyer  v.  Woodman,  L.  E..,  3  Eq.  313. 

Now,  by  37  &  38  V.  c.  57,  s.  8,  ante,  p.  711,  in  an  action  on  the  covenant 
in  a  mortgage  deed,  to  pay  the  mortgage  debt,  the  period  of  limitation  has 
been  reduced  to  12  years;  Mutton  v.  Sutton,  22  Ch.  J).  511,  C.  A. ;  so  in 
an  action  on  a  bond  given  as  collateral  security  with  a  mortgage  ;  Fearn- 
si/leY.  Flint,  Id.  579;  and  so  in  an  action  on  a  judgment;  Hebblethwaite 
v.  Ferrer,  (1892)  1  Q.  B.  124;  Jay  v.  Johnstone,  (1893)  1  Q.  B.  25,  189, 
C.  A.  ;  even  although  a  suggestion  has,  within  12  years,  been  entered  on 
the  roll  under  C.  L.  P.  Act,  1852,  s.  129.  Ex  jde.  Tynte,  15  Ch.  D.  125. 
But  an  action  on  a  bond  given  by  A.  to  C,  conditioned  to  secure  the 
payment  of  principal  and  interest  due  under  B.'s  mortgage  to  C,  is  not 
within  sect.  S.  Lindsell  v.  Phillips,  30  Ch.  D.  291,  C.  A.  Where  J.  and  A. 
entered  into  a  joint  and  several  covenant  in  a  mortgage  deed  to  pay  the 
sum  of  3,000/.  and  interest  on  demand,  J.  joining  as  surety  for  A.,  the 
statute  did  not  begin  to  run  in  favour  of  J.  until  a  demand  for  payment 
had  been  made  on  him,  the  claim  being  collateral.  Brown  v.  Brown, 
(1893)  2  Ch.  300.  Interest  due  on  debenture  stock  issued  under  the 
Companies  Clauses  Act,  1863,  Part  III.,  is  recoverable  within  20  years. 
In  re  Cornwall  Minerals  By.  Co.,  (1897)  2  Ch.  74. 

An  action  to  recover  a  simple  contract  debt,  charged  on  land,  is  still 
barred  under  21  J.  1,  c.  16,  by  the  lapse  of  six  years.  Par ues  v.  Glenton, 
(1899)  1  Q.  B.  885,  C.  A. 

The  3  &  4  W.  4,  c.  27,  s.  42  {ante,  p.  711),  does  not  affect  the  right  of 
a  mortgagee  to  retain  out  of  the  proceeds  of  the  mortgaged  property  for 
more  than  six  years'  interest.  In  re  Marshfield,  34  Ch.  D.  721  ;  Jh'n<jte  v. 
Coppen,  (1899)'l  Ch.  726. 

As  to  what  cases  fall  within  the  stat.  3  &  4  W.  4,  c.  42,  s.  3,  and  what 
within  stat.  21  J.  1,  c.  16,  s.  3,  vide  ante,  pp.  671,  672. 

As  to  the  applicability  of  the  Statutes  of  Limitations  to  breaches  of 
covenants  for  title,  vide  post,  p.  735. 

Mere  delay  in  enforcing  a  specialty  debt  for  any  period  within  20  years 
affords  no  bar  to  its  recovery.      Col/ins  v.  Bhodes,  20  Ch.  D.  230,  C.  A. 

A  general  replication  never  let  in  the  subsequent  promise,  acknowledg- 
ment, or  payment,  as  in  actions  for  simple  contract  debts  ;  for  proof  of  a 
promise,  not  under  seal,  did  not  support  the  declaration ;  and  if  under 
seal,  it  was  another  and  different  cause  of  action.  If  there  were  a  sufficient 
written  acknowledgment  within  3  &  4  W.  4,  c.  42,  s.  5,  it  must  have  been 
specially  replied.  Kempe  v.  < ribbon,  9  Q.  B.  609.  And  this  is  still  the 
rule.  It  must  be  shown  which  of  the  three  sorts  of  acknowledgments,— 
viz.,  writing,  payment,  or  satisfaction  in  part — is  relied  on.  Forsyth  v. 
Pristowe,  8  Exch.  347  ;  22  L.  J.,  Ex.  70.  The  acknowledgment  need  not 
imply  a  promise,  or  be  in  itself  a  cause  of  action;  Moodie  v.  Bannister, 
4  Drew.  432;  28  L.  J.,  Ch.  881  ;  and  an  admission  by  the  executors  of 
the  obligor  in  their  answer  to  a  suit  inter  alios  is  enough,  S.  C.  Hence 
under  sect.  5,  the  acknowledgment  need  not  be  to  the  creditor  or  his  agent. 

In  an  action  of  covenant  for  400/.  due  on  a  mortgage  deed,  to  which  the 
plea  of  Stat,  of  Limitations  was  pleaded,  plaintiff  replied  an  acknowledg- 
ment within  20  years,  and  put  in  a  deed  of  conveyance  by  defendant  to 
trustees  for  payment  of  "all  mortgages,  debts,  &c,"  in  which  it  was 


Statutes  cf  Limitations. — Adieu  on   Covenants  in   Leases.  715 

recited  that  the  land  was  "  subject  to  a  mortgage  to  W.  H.  (plaintiff)  for 
400/.  and  interest:  "  held  insufficient,  because  it  did  not  acknowledge  an 
existing  debt,  but  only  an  outstanding  mortgage.  Howcutt  v.  Bortser, 
3  Exch.  491.  In  an  action  by  mortgagee  against  mortgagor  for  principal 
and  interest,  after  the  lapse  of  20  years,  defendant  pleaded  the  statute, 
to  which  plaintiff  replied  an  acknowledgment  in  writing,  and  also  part 
payment,  within  20  years;  within  20  years  the  defendant  had  assigned 
his  equity  of  redemption  by  a  deed  reciting  payment  of  interest  "  up  to 
the  date  thereof :  "  held,  that  this  was  evidence  of  payment  within 
20  years :  held  also,  that  payment  of  interest  by  the  assignee  after  assign- 
ment, was  payment  by  the  "agent"  of  the  defendant.  Forsyth  v. 
Bristowe,  8  Exch.  710  ;  22  L.  J.,  Ex.  255  ;  see  also  Dihh  v.  Walker,  infra. 

On  a  plea  that  the  "debt  and  cause  of  action"  did  not  accrue,  infra, 
&c,  pleaded  to  a  bond,  declared  upon,  without  showing  the  condition, 
and  issue  thereon,  it  appeared  at  the  trial  to  be  a  post  obit  bond,  and  that 
the  cestui  que  vie  died  within  20  years  :  held,  that  the  plaintiff  was  entitled 
to  recover,  for  the  real  cause  of  action  arises  on  the  condition.  Tuckey  v. 
Hawkins,  4  0.  B.  655.  To  a  declaration  on  a  bond,  without  stating  the 
condition,  which  was  for  payment  of  an  annuity,  the  defendant  pleaded 
that  the  causes  of  action  did  not  accrue  within  20  years  ;  on  which 
plaintiff  joined  issue,  and  suggested  breaches  of  non-payment  of  arrears 
within  20  years.  On  the  trial,  it  appeared  that  there  had  been  also 
breaches  of  condition  20  years  ago,  by  payments  of  the  annuities  at 
irregular  times,  all  of  which,  however,  had  been  accepted  by  the  plaintiff : 
held,  that  a  new  cause  of  action  arose  on  each  breach  of  the  condition ; 
that  the  previous  breaches  had  been  waived  by  acceptance,  and  that  the 
plaintiff  was  entitled  to  a  verdict  on  the  issue.  Amott  v.  Holden,  1S_Q.  B. 
593;  22  L.  J.,  Q.  B.  14.  A  bond  conditioned  to  replace  stock  is  not 
within  sect.  5  of  the  Act,  which  relates  only  to  conditions  for  payment  of 
money  ;  therefore  an  acknowledgment  that  it  was  not  replaced,  and  a 
payment  within  20  years  of  money  conditioned  to  be  paid  in  lieu  of 
dividends,  if  the  stock  shoidd  not  be  replaced,  will  not  rebut  the  statute 
so  far  as  relates  to  the  breach  or  condition  to  replace.  Blair  v.  Ormtmd, 
17  Q.  B.  423  ;  20  L.  J.,  Q.  B.  444.  But  the  condition  to  pay  periodically 
the  money  due  in  lieu  of  dividends,  was  held  to  continue  in  force,  and 
that  plaintiff  was  entitled  to  damages  for  a  breach  for  non-payment  within 
20  years.  S.  C.  The  acknowledgment  by  a  devisee  in  trust  where  his 
co-devisee  dissents  is  ineffectual.     Astbury  v.  Astbury,  (1898)  2  Ch.  111. 

M.  died  indebted  on  a  bond,  in  which  the  heirs  were  bound,  haying 
devised  his  estates  in  strict  settlement ;  payment  of  interest  by  the  devisee 
in  possession,  who  took  a  life  estate,  was  held  to  prevent  the  deviser  m 
tail,  in  remainder,  from  setting  up  the  statute  when  he  came  into  posses- 
sion. Boddam  v.  Morley,  1  De  G.  &  J.  7  ;  20  L.  J.,  Ch.438  ;  accord.,  In  re 
Hbllingshead,  37  Ch.  D.  051.  So  payment  of  interest  by  the  tenant  for 
life  of  an  equity  of  redemption,  under  a  settlement  made  by  the  owner  of 
the  equity  of  redemption,  keeps  alive  the  covenant  of  such  owner.  Dibb 
v.  Walker,  (1S93)  2  Ch.  429. 

As  to  the  application  of  the  Statute  of  Limitations  to  actions  by  and 
against  executors,  vid&po&t,  pp.  1139,  1153. 

The  following  are  some  of  the  most  material  statutes  relating  toactions  on 
leases  or  other  conveyances  of  real  property,  and  the  issues  arising  therein. 

Where  defendant  is  sued  as  assi(/n<'>>  of  the  reversion.']  By  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  s.  11  (1),  "  The 
obUgation  of  a  covenant  entered  into  by  a  lessor  with  reference  to  the 
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subject-matter  of  the  lease  shall,"  [if  made  after  Dec.  31st,  1881,  see 
sect.  11  (2)],  "  if  and  as  far  as  the  lessor  has  power  to  bind  the  reversionary- 
estate  immediately  expectant  on  the  term  granted  by  the  lease,  be  annexed 
and  incident  to  and  shall  go  with  that  reversionary  estate,  or  the  several 
parts  thereof,  notwithstanding  severance  of  that  reversionary  estate,  and 
may  be  taken  advantage  of  and  enforced  by  the  person  in  whom  the  term 
is  from  time  to  time  vested  by  conveyance,  devolution  in  law,  or  other- 
wise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind  the  person  from 
time  to  time  entitled  to  that  reversionary  estate,  the  obligation  aforesaid 
may  be  taken  advantage  of  and  enforced  against  any  person  so  entitled." 

TVJiere  plaintiff  sues  as  assignee  of  reversion.^  By  sect.  10  (1),  "  Rent 
reserved  by  a  lease  "  [made  after  December  31st,  1881,  see  sect.  10(2)] 
"  and  the  benefit  of  every  covenant  or  provision  therein  contained  having 
reference  to  the  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
observed  or  performed,  and  every  condition  of  re-entry  and  other  condition 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go  with 
the  reversionary  estate  in  the  land,  or  in  any  part  thereof,  immediately 
expectant  on  the  term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  require,  of  the  land  leased." 

This  section  seems  to  enable  the  person  entitled  to  the  income  of  the 
land  to  sue,  although  he  may  not  have  the  legal  reversion  by  interest  or 
estoppel,  and  even  though  the  lease  is  by  parol  only,  unless  a  deed  is 
required  by  law. 

Where  the  lessor  at  the  time  of  granting  a  lease  has  no  title,  but 
afterwards  acquires  one,  the  lease  and  reversion  take  effect  in  interest, 
and  an  action  will  lie  by  the  assignee  of  the  reversion  on  the  covenants  in 
the  lease.  Webb  v.  Austin,  7  M.  &  Gr.  701,  and  728,  n.  ;  Sturgeon  v. 
Wingfield,  15  M.  &  W.  224.  And  in  Cuthbertson  v.  Irving  (4  H.  &  N.  742; 
28  L.  J.,  Ex.  306),  it  was  decided  that  a  mortgagor  of  premises,  having 
leased  them  to  the  defendant  by  an  instrument  which  did  not,  and  after- 
wards assigned  the  reversion  by  an  instrument  which  did,  declare  his  title, 
the  defendant  was  estopped  from  objecting  to  the  equitable  title  of  the 
assignee.  In  this  last  case  the  interest  of  the  plaintiff  was  purely  one  by 
estoppel.  The  lessee  is  not  estopped  from  showing  that  the  lessor  had  not 
a  fee  simple  in  the  land  demised,  provided  he  does  not  assert  that  he  had 
no  estate  in  the  land  which  would  give  effect  to  the  deed.  Weld  v.  Baxter, 
11  Exch.  816;  25  L.  J.,  Ex.  214;  1  H.  &  N.  568;  26  L.  J.,  Ex.  112. 
If  the  lessor's  want  of  title  appear  on  the  lease,  both  parties  are  estopped 
from  asserting  a  legal  reversion,  and  the  covenants  are  in  gross  and  not 
assignable.  Pargeter  v.  Harris,  7  Q.  B.  708 ;  and  see  Saunders  v.  Merry- 
weather,  3  H.  &  C.  902 ;  35  L.  J.,  Ex.  115;  and  further, post,  pp.  991,  1070. 
Where  a  lessee  makes  an  underlease  for  more  than  his  term,  and  reserves 
rent,  this  rent  is  assignable  by  way  of  estoppel,  and  the  assignee  can  sue 
the  underlessee  for  the  rent  without  attornment.  Williams  v.  Hayward, 
IE.  &  E.  1040  ;  28  L.  J.,  U.  B.  374.  The  assignee  of  part  of  the"  rever- 
sion in  all  the  land  may  sue  ;  Co.  Litt.  215a  ;  1  Wms.  Saund.  241  a  (5)  (c) ; 
so  the  assignee  of  the  reversion  of  part  of  the  land  ;  Twynam  v.  Pickard,  2 
B.  &  A.  105  ;  and  so  a  reversioner  who  has  assigned  the  reversion  of  a  part 
only.    Swansea,  Mayor,  &c.  of,  v.  Thomas,  10  Q.  B.  D.  48,  cited  post,  p.  721. 

Defence  of  assignment  over  of  reversion  by  plaintiff.~\  The  lessor  cannot 
bring  an  action  of  covenant  on  the  lease  after  he  has  parted  with  his 
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reversion,  for  any  breach  of  a  covenant  running  with  the  land,  which  has 
accrued  subsequently  to  the  grant  of  the  reversion,  but  the  action  can  be 
brought  only  by  the  assignee  of  the  reversion ;  for  the  stat.  32  H.  8,  c.  34, 
has  transferred  the  privity  of  the  contract,  together  with  the  estate 
in  the  land,  to  the  assignee  of  the  reversion.  1  Wms.  Saund.  241/(6). 
The  defendant  may  therefore  plead  that  the  breach  accrued  after  the 
assignment  by  the  iessor  of  his  reversion  ;  but  as  the  stat.  32  H.  8,  c.  34, 
only  applies  to  leases  by  deed,  such  a  defence  was  inapplicable  to  a 
claim  on  a  parol  lease.  Vide  ante,  p.  348.  For  the  same  reason,  the  defence 
applied  only  to  covenants  which  ran  with  the  land.  Stokes  v.  Russell, 
3  T.  E.  678  ;  affirmed  1  H.  Bl.  562  ;  Pargeter  v.  Harris,  ante,  p.  716.  The 
stat.  44  &  45  V.  c.  41,  s.  10  (1),  ante,  p.  716,  however,  applies  to  all  leases, 
whether  by  deed  or  parol,  made  after  31st  December,  1881. 

Of  a  similar  nature  is  the  question,  who  is  the  proper  person  to  sue  on 
the  death  of  the  lessor,  owner  in  fee,  for  breaches  of  covenant  which  have 
accrued  in  his  lifetime  ?  It  is  laid  down  that  where  there  are  covenants 
real,  that  is  which  run  with  the  land  and  descend  to  the  heir,  though 
there  may  have  been  a  formal  breach  in  the  ancestor's  Lifetime,  yet  if  the 
substantial  injury  has  taken  place  since  his  death,  the  heir,  and  not  the 
executor,  is  the  proper  plaintiff.  But  the  executor  may  sue  for  a  breach 
of  covenant  during  the  testator's  lifetime  grounded  on  the  special  damage 
thereby  caused  to  the  testator's  personal  estate ;  2  Wms.  Saund.  181  c  (/<) ; 
Kingdon  v.  Nettie,  1  M.  &  S.  355 ;  Id.  v.  Id.,  4  M.  &  S.  53 ;  King  v.  Jones, 
5  Taunt.  418  ;  4  M.  &  S.  188,  Ex.  Ch. ;  Raymond  v.  Fitch,  2  C.  M.  &  K. 
588,  598  ;  or  even  although  there  be  no  such  special  damage.  RicJeetts  v. 
Weaver,  12  M.  &  W.  718.  But,  where  the  covenant  does  not  run  with  the 
land,  the  executor  alone  can  sue.     Raymond  v.  Fitch,  supra. 

The  rights  of  a  mortgagor  to  sue  are  now  governed  by  the  J.  Act,  1873, 
s.  25  (5),  ante,  p.  307. 

Defence  of  assignment  over  of  term  by  defendant.^  In  an  action  against 
the  assignee  of  a  term  on  a  covenant  in  the  lease,  he  may  plead  that  he 
assigned  over  the  term  before  breach,  for  the  assignee  is  only  liable  for 
those  breaches  which  have  occurred  while  he  is  assignee  ;  Taylor  v.  Shum, 
1  B.  &  P.  21  ;  Paul  v.  Nurse,  8  B.  &  C.  486;  but  for  those  breaches  he 
may  be  sued  even  after  he  has  parted  with  the  term.  Harley  v.  King,  2 
C.  M.  &  B.  18.  The  assignee  is  not  liable  for  breaches  committed  before 
the  assignment  to  him.  S.  Saviour's  v.  Smith,  3  Burr.  1271  ;  and  see 
Coward  v.  Gregory,  L.  B.,  2  C.  P.  153.  If  the  defence  be  traversed,  the 
defendant  must  prove  the  assignment,  that  is,  that  the  whole  term  has 
been  legally  transferred  by  him  to  another.  The  8  &  9  V.  c.  106,  s.  3, 
requires  that  an  assignment  should  be  proved  by  an  instrument  under 
seal.  But  as  an  underlease  by  the  defendant  for  the  whole  of  his  term 
amounts  to  an  assignment  [Parmenter  v.  Webber,  8  Taunt.  593  ;  Beardman 
v.  Wilson,  L.  B.,  4  C.  P.  57),  and  the  above  section  allows  leases  not 
exceeding  three  years  to  be  by  parol,  it  follows  that  a  good  assignment  of 
such  a  lease  may  be  made  by  way  of  underlease,  without  deed  or  writing. 
Where  the  defendant  proved  that,  although  he  had  executed  the  assign- 
ment, it  had  not  been  delivered  to  his  assignee,  having  remained  in  the 
hands  of  the  defendant's  solicitor,  who  had  prepared  it  for,  and  by  order 
of,  the  assignee,  and  who  had  a  ben  upon  it,  it  was  held  sufficient.  Odell 
v.  Wake,  3  Camp.  394.  It  would  be  otherwise  if  delivered  as  an  escrow, 
or  rejected  by  the  assignee.  The  defendant  need  not  prove  notice  to  the 
plaintiff  of  the  assignment;  Pitcher  v.  Tovey,  1  Salk.  81 ;  4  Mod.  71 ;  nor 
the  assent  of  the  assignee  to  the  assignment,  for  assent  is  presumed. 
Leach  v.  Thompson,  1  Show.  296;  Freein.  2nd   ed.  503  (b) ;  see  Siggers  v. 
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Evans,  5  E.  &  B.  367  ;  34  L.  J.,  Q.  B.  305 ;  and  Hobson  v.  Thelluson,  L.  B. 
2  Q.  B.  642.  But  his  express  refusal  may,  of  course,  be  shown,  and 
perhaps  his  incapacity  to  accept.  As  to  infancy,  see  Valentini  v.  Canali, 
ante,  p.  668.  A  reply  that  the  assignment  was  fraudulent  will  not  be 
supported  by  proof  that  the  assignment  was  to  a  beggar  in  order  to  get 
rid  of  liability.  Lekeux  v.  Nash,  Str.  1221 ;  Taylor  v.  Shum,  ante,  p.  717  ; 
Onslow  v.  Gbrrie,  2  Madd.  330.  But  if  there  were  real  fraud,  as  a  secret 
trust  for  the  benefit  of  the  assignor  it  would  probably  defeat  the  defence, 
if  such  fraud  were  replied.  See  S.  C. ;  Hyam's  case,  1  D.  F.  &  J.  75 ;  29 
L.  J.,  Ch.  243;  Ex  pte.  Bunn,  2  D.  F.  &  J.  297;  31  L.  J.,  Ch.  4;  and 
Ex  pte.  Bugg,  2  Dr.  &  Sm.  452  ;  35  L.  J.,  Ch.  43. 

An  assignee  who  takes  the  demised  premises  from  the  lessee  by  indenture 
indorsed  on  the  lease  "subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  and  agreements  reserved  and  contained  in  the 
lease,"  is  not  liable  in  covenant  to  the  lessee  for  rent  which  the  lessee  has 
been  called  on  by  the  lessor  to  pay  after  the  assignee  has  assigned  over. 
Wolveridge  v.  Steward,  1  Cr.  &  M.  644,  Ex.  Ch. 

Defence  traversing  assignment  to  plaintiff. ,]  Where  the  plaintiff  sues  as 
assignee  of  the  reversion,  and  the  defendant  traverses  the  title  as  stated, 
it  will  be  incumbent  upon  the  plaintiff  to  prove  it,  by  showing  the 
mesne  convevances  from  the  original  lessor.     See  Carvick  v.  Blagrave,  1 

B.  &B.  531." 

Where  a  lease  made  by  cestui  que  trust  under  a  power  in  a  settlement, 
with  covenants  for  rent,  &c,  with  the  lessor  and  "his  assigns,"  recited 
the  equitable  estate  of  the  lessor,  it  was  held  that  ■'  assigns  "  meant  assigns 
of  the  settlor,  and  that  the  assignee  of  the  legal  reversion,  though  not 
assignee  of  the  lessor,  was  entitled  to  take  advantage  of  the  covenants  and 
condition  of  re-entry;  Greenaway  v.  Hart,  14  C.  B.  340;  23  L.  J.,  C.  P. 
115  ;  and  that  the  lessee  was  not  estopped  from  disputing  the  lessor's  title 
to  sue.  S.  C.  The  question  who  are  assignees  of  the  reversion,  so  as  to  be 
entitled  to  sue  by  virtue  of  the  32  H.  8,  c.  34,  is  usually  decided  upon 
the  pleading. 

The  assignee  of  the  reversion  cannot  sue  for  breaches  of  covenant  which 
accrued  before  the  assignment  to  him.  Martijn  v.  Williams,  1  H.  &  N. 
817  ;  26  L.  J.,  Ex.  117.  And  although  1  V.  c.  26,  s.  3,  enacts  that  a  right 
of  entry  for  condition  broken  shall  pass  by  will,  yet  this  does  not  extend 
to  an  action  on  a  covenant  broken  in  the  testator's  lifetime. 

Defence  of  surrender.']  A  surrender  of  a  lease,  such  as  could  not  be 
created  without  writing,  must  be  by  deed,  8  &  9  V.  c.  106,  s.  3,  unless 
the  surrender  be  by  act  and  operation  of  law.  The  mere  destruction  of 
the  sealed  lease  by  consent  of  both  parties  was,  at  law,  no  surrender  of  the 
lease  by  operation  of  law;  and  debt  lies  for  rent  notwithstanding,  for 
the  estate  is  not  divested.  Ward,  Ld.  v.  Lvmley,  5  II.  &  N.  87 ;  29  L.  J., 
Ex.  322.  A  surrender  by  the  assignee  of  the  lease  of  part  of  the  premises 
does  not  affect  the  liability  of  the  lessee  for,  at  any  rate,  the  apportioned 
part  of  rent  for  the  remainder  of  the  premises.  Baynton  v.  Morgan,  22 
Q.  B.  D.  74,  C.  A. 

As  to  what  amounts  to  a  surrender  by  act  and  operation  of  law,  see 
ante,  pp.  336  et  sea.,  and  Euruivall  v.  drove,  8  C.  B.,  N.  S.  456;  30  L.  J., 

C.  P.  3. 

Defence  of  eviction.']  An  action  of  covenant  for  non-payment  of  rent 
can  be  defeated  by  proof  of  an  eviction  of  the  defendant  from  the  premises 
in  question,  either  by  the  lessor  or  one  whose  title  is  better  than  his. 
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Vide  ante,  p.  341,  where  the  cases  as  to  what  amounts  to  an  eviction  and 
the  effect  thereof  are  collected. 

Where  there  has  been  an  eviction,  by  title  paramount,  from  part  of  the 
land  demised,  the  lessor  may  sue  the  assignee  of  the  lease  in  covenant  for 
the  apportioned  part  of  the  rent,  because  the  action  is  brought  on  the 
privity  of  estate.  Stevenson  v.  Lombard,  2  East,  575.  But  the  court 
intimated  that,  in  an  action  of  covenant  brought  by  the  lessor  against  his 
lessee,  it  would  have  been  otherwise,  as  that  action  is  founded  on  the 
privity  of  contract,  citing  Bro.  Contract,  pi.  16;  Moor.  116.  An  eviction 
from  part  of  the  subject-matter  of  the  lease,  was  held  to  be  no  defence  to 
an  action  for  breaches  of  covenants  to  repair,  and  not  to  assign  or  under- 
let, it  not  appearing  that  the  defendant  had  given  up  possession  of  the 
whole.  Hodgskin  v.  Queenborough,  Willes,  131,  n.  (b) ;  Newton  v.  Allin,  1 
Q.  B.  518.  And  it  would  seem  that  the  tenant,  in  such  a  case,  cannot 
discharge  himself  from  his  liability  to  such  covenants,  by  surrendering  the 
residue  of  the  premises,  from  which  he  has  not  been  ousted,  to  the  landlord, 
if  the  latter  refuse  to  accept  possession  of  them.  Morrison  v.  Chadiuick, 
7  C.  B.  266. 

Defence  of  bankruptcy  of  the  plaintiff.']  In  an  action  of  covenant  for 
rent  the  defendant  pleaded  that  the  plaintiff  became  bankrupt  after  the 
rent  was  due.  The  plaintiff  replied  that  he  let  the  premises  in  question 
as  trustee  for  a  third  person,  and  had  no  beneficial  interest  in  the  rent. 
It  was  held  sufficient,  under  this  replication,  to  show  that  the  plaintiff 
had  from  time  to  time  been  in  the  habit  of  paying  over  the  rent  to  the 
person  who  was  stated  to  have  the  beneficial  interest  in  the  premises,  and 
that  there  was  no  need  of  proving  an  express  declaration  of  trust  under  the 
Statute  of  Frauds.     Houghton  v.  Koznig,  IS  C.  B.  235  ;  25  L.  J.,  C.  P.  218. 

Where  defendant  is  sued  as  assignee  of  the  lessee.}  "Where  an  issue  is 
taken  upon  the  assignment  it  will  be  necessary  to  prove  either  a  transfer 
of  the  interest  by  deed,  or  facts  from  which  an  assignment  may  by  law  be 
inferred.  Where  the  statement  of  claim  states  generally  that  the  term 
has  vested  in  the  defendant  by  assignment,  it  will  be  sufficient  prima  facie 
evidence  to  show  that  the  defendant  has  paid  rent  as  assignee,  or  is  in  pos- 
session of  the  premises.  2  Phillipps,  Ev.,  7th  ed.  151 ;  Peake,  Ev. ,  5th  ed.  284. 
Thus,  where  A.  had  been  tenant  of  certain  premises,  and  upon  his  leaving 
them,  B.  had  taken  possession,  it  was  held  that  he  might  be  presumed  to 
come  in  as  assignee  of  A.,  though  he  had  never  paid  rent.  Doe  d.  Morris 
v.  Williams,  6  B.  &  C.  41.  The  jury  may,  however,  decline,  to  act  upon 
such  evidence,  and  find  that  there  was  no  assignment  in  writing.  Paull 
v.  Simpson,  9  Q.  B.  365.  When  the  defendant  has  never  entered  or  done 
anything  to  admit  the  assignment,  his  title  may  be  proved  by  producing 
memorials  of  the  mesne  conveyances  registered  by  parties  under  whom  the 
defendant  claims,  after  notice  to  the  defendant  to  produce  the  originals. 
Wollaston  v.  Hakewill,  3  M.  &  Gr.  297.  In  this  case  it  was  decided  that 
an  executor  who  had  not  entered  was  liable  as  assignee,  unless  he  dis- 
charged himself  by  pleading  that  he  was  no  otherwise  assignee  than  as 
executor,  and  that  he  had  never  entered  into  possession.  Proof  that  the 
defendant  is  executor  <le  sou  tort,  appears  sufficient  to  impose  upon  him  the 
liability  of  assignee.  Paull  v.  Simpson,  supra.  But  one  who  has  occupied 
premises  under  an  executor-  <le  son  tort,  without  any  legal  assignment  of  the 
lease,  would  seem  to  be  free  from  such  liability,  except  perhaps  where  the 
substitution  in  the  tenancy  could  be  proved  to  be  fraudulent.  S.  C. 
Where  a  person  has  entered  into  possession  of,  or  received  the  rents  and 
profits  of,  premises  demised  to  an  intestate,  and  paid  the  rent  reserved 
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thereon,  lie  is  estopped  from  denying  that  he  is  assignee  of  the  term,  even 
though  he  is  not  chargeable  as  executor  <le  son  tort.  Williams  v.  Heales, 
L.  B.,  9  C.  P.  177.  Where  a  term  has  been  assigned  by  way  of  mortgage 
it  is  not  necessary,  in  an  action  on  a  covenant  charging  the  mortgagee  as- 
assignee,  to  prove  that  he  has  entered  upon  the  mortgaged  premises. 
Williams  v.  Bosanquet,  1  B.  &  B.  238.  A  trustee  to  whom  a  debtor's 
estate,  including  a  lease,  has  been  assigned  for  the  benefit  of  creditors  is- 
liable  as  assignee  if  he  do  not  repudiate  the  lease.  See  White  v.  Hunt, 
L.  B.,  6  Ex.  32,  where  the  tenancy  was  from  year  to  year. 

Action  against  assignee  of  lease. — Defence."]  In  answer  to  this  action  the 
defendant  may  prove  that  he  is  not  an  assignee  of  the  whole  term,  but 
only  an  undertenant.  Hoi  ford  v.  Hatch,  1  Doug.  183;  Derby,  El.  of,  v. 
Taylor,  1  East,  502,  and  see  Bryant  v.  Hancock,  (1898)  1  Q.  B.  716,  C.  A.  ; 
affirm,  in  D.  P.  on  other  grounds  (1899)  A.  C.  442.  If  he  be  charged  as 
assignee  of  all  the  estate  in  certain  premises,  and  he  is  in  fact  an  assignee 
of  an  undivided  part  of  the  premises  only,  he  cannot  plead  this  in  bar  to  the 
action  ;  Merceron  v.  Dowson,  5  B.  &  C.  479  ;  as  it  amounted  to  a  plea  in 
abatement  only.  Gratlan  v.  Wall,  I.  B.,  2  C.  L.  484.  By  Bules,  1883,  0.  xxi. 
r.  20,  "  no  defence  shall  be  pleaded  in  abatement."  As  to  the  manner  in 
which  an  objection,  formerly  pleaded  in  abatement,  is  now  to  be  taken, 
vide  ante,  p.  92.  The  defendant  is  not  chargeable  as  assignee  of  the  land 
for  the  entire  rent,  if  the  assignment  be  of  part  only.  Curtis  v.  Spitty, 
1  N.  0.  756.  The  defendant  may  show  that  he  is  only  devisee  of  the  equity 
of  redemption,  thelegal  estate  being  in  the  mortgagee  ;  Carlisle,  Mayor  of, 
v.  Blamire,  8  East,  487 ;  or  only  appointee,  and  not  liable  as  such  on  a 
covenant  binding  the  assigns  of  the  appointor.  Roach  v.  Wadham,  6 
East,  289. 

Formerly  many  questions  arose  as  to  the  effect  of  a  lessee's  bankruptcy 
on  the  covenants  entered  into  by  him  in  his  lease ;  and  much  difficulty 
arose  under  the  earlier  Bankrupt  Acts  as  to  whether  the  assignee  had  or 
bad  not  accepted  the  lease  so  as  to  be  liable  on  the  covenants  thereof. 
These  questions  do  not,  however,  arise  under  the  Bankruptcy  Acts,  1883, 
1890,  which  are  now  in  force. 

As  to  what  covenants  run  with  the  land,  so  as  to  bind  the  assignees,  see 
Spencer's  case,  1  Smith's  L.  Cas.  and  notes. 

Action  for  rent  under  indenture  of  demise.']  The  action  may  be  in  the 
form  of  debt  for  the  rent  reserved  by  the  lease,  or  of  covenant  on  the 
covenant  to  pay.  In  the  former  case,  the  cause  of  action  does  not  in 
strictness  fall  in  this  place ;  but,  for  convenience,  debt  and  covenant  for 
rent  are  here  treated  of  together.  See  also  Action  for  use  and  occupation, 
ante,  p.  332,  under  which  title  some  of  the  proofs  applicable  to  issues, 
which  occur  in  this  action,  will  be  found. 

An  action  lies  by  the  lessor,  or  the  grantee  of  his  reversion  against  the 
lessee,  on  his  express  covenant  to  pay  rent,  notwithstanding  he  have 
assigned  the  lease,  and  the  lessor  or  his  grantee  have  accepted  the 
assignee  as  his  tenant.  1  Wms.  Saund.  240;  'lid.  302(5).  But  the  lessor 
cannot,  after  he  has  parted  with  his  reversion,  bring  an  action  of  covenant 
for  rent  which  accrued  due  after  the  grant  of  the  reversion ;  the  action 
can  only  be  brought  by  the  grantee  of  the  reversion ;  for  the  stat.  32 
H.  8,  c.  34,  has  transferred  the  privity  of  contract  together  with  the 
estate  in  the  land  to  him.  1  "Wms.  Saund.  211  /  (6).  But  where  the 
lessor  has  assigned  his  reversion,  in  a  part  only  of  the  la.nd,  the  lessee  is 
liable  to  him  on  the  covenant,  for  an  apportioned  rent,  in  respect  of  the 
residue  of  the  land,  although  the  lessee  had  assigned  all  his  interest  in  the 
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whole  of  the  land.  Swansea,  Mayor,  &c.  of  v.  Thomas,  10  Q,.  B.  D.  48. 
And  now  see  the  Conveyancing  and  Law  of  Property  Act,  1SS1  (44  &  45  V. 
c.  41),  s.  10  (1),  ante,  p.  716.  The  lessor  may  bring  an  action  of  debt  against 
the  assignee  of  the  lessee  by  reason  of  the  privity  of  estate  ;  but  debt  will 
not  lie  against  the  original  lessee,  after  the  acceptance  of  the  assignee  by 
the  lessor  as  his  tenant,  for  this  extinguishes  the  privity  of  contract  which 
was  created  between  them  bv  the  lease.  1  Wins.  Saund.  241  b,  (5); 
2  Id.  302  (.3);    Wadham  v.  Marlowe,  8  East,  314,  n.;   1  H.  Bl.  437. 

In  an  action  of  debt  for  rent,  the  statement  of  claim  states  a  demise  at 
a  certain  rent,  the  entry  or  holding  of  the  defendant,  and  the  accruing  of 
rent  during  a  certain  period.  Sometimes  the  lease  by  indenture  is  set  out, 
but  it  is  not  then  the  gist  of  the  action ;  but  it  is  of  course  a  material  part 
of  the  claim  where  the  action  is  in  covenant. 

Under  the  J.  Act,  1873,  s.  25  (5)  (ante,~j>.  307),  a  mortgagor  may  sue  for 
the  rent  of  land  mortgaged,  which  he  is  allowed  by  the  mortgagee  to  enjoy. 

Action  for  rent. — Evidence  on  (tenia!  of  the  demise,  (fee]  When  the  lease 
is  in  the  pleadings  stated  to  be  under  seal,  the  contract  is  denied,  and 
may  be  disproved  under  a  defence  denying  the  demise,  or  the  execution 
of  the  deed. 

Where  the  demise  is  denied,  it  may  be  proved  by  production  and  proof 
of  a  lease,  executed  by  the  plaintiff  and  accepted  by  the  defendant,  or  by 
proof  of  the  execution  of  it  by  the  defendant,  just  as  if  the  plaintiff  hud 
sued  on  the  deed,  and  the  defendant  had  denied  execution.  See  1  Wms. 
Saund.  27(5  (11) ;  and  sub  tit.  Action  for  recovery  of  hind  by  landlord,  post, 
p.  996,  and  Action  of  replevin, — Tenancy  of  the  plaintiff,  post,  p.  1070. 
Where  it  was  alleged  tbat  the  plaintiff  had  demised  to  the  defendant  three 
rooms,  and  it  appeared  in  evidence  that  the  demise  was  of  three  rooms  and 
the  use  of  the  furniture,  it  was  held  to  be  rightly  stated  according  to  the 
legal  effect;  for  the  rent  could  not  issue  out  of  the  chattels.  Walsh  v. 
Pemberton,  1  Selw.  N.  P.,  2nd  ed.  640;  Farewell  v.  Dickenson,  6  B.  &  C. 
251.  But  if  the  demise  be  of  a  messuage  and  tithes,  or  of  a  messuage 
and  of  a  licence  to  sport,  reserving  an  entire  rent,  and  is  not  under  seal, 
an  action  cannot  be  maintained  for  the  rent  reserved  if  the  defendant 
have  entered  only;  for  the  incorporeal  right  cannot  pass  except  by  deed; 
Gardiner  v.  Williamson,  2  B.  &  Ad.  336;  Bird  v.  Higginson,  6  Ad.  &  E. 
824 ;  but  if  the  tenant  have  enjoyed  the  right  for  the  term,  he  must  then 
pay  the  rent  agreed  on.  See  Thomas  v.  Fredricks,  10  Q.  B.  775  ;  Adams  v. 
Ciutterbuck,  10  Q.  B.  I).  403. 

Action  for  rent. — Defence. — Payment.']  As  to  proof  of  payment,  vide 
ante,  pp.  342,  and  685  et  set/.  The  defendant  may  show  payment  to  the 
plaintiff,  or  to  another  by  his  appointment ;  Taylor  v.  Beal,  Cro.  Eliz.  222  ; 
Gilb.  Ev.  6th  ed.,  153 ;  or,  that  the  plaintiff  has  agreed  that  a  debt  due  by 
him  to  the  defendant  shall  go  in  satisfaction  of  the  rent ;  Gilb.  on  Debt. 
443  ;  but  not  that  the  plaintiff  was  bound  by  covenant  to  repair  the  pre- 
mises, and  that  he  (the  defendant)  expended  the  rent  in  necessary  repara- 
tions ;  for  this  is  only  a  cause  of  cross  action  ;  Taylor  v.  Beal,  Cro.  Eli/. 
222  ;  B.  N.  P.  177  ;  and  would  therefore  now  be  matter  for  counter-claim. 
But  if  the  lessor  direct  the  lessee  to  repair,  and  the  lessee  repair  accord- 
ingly, the  money  so  laid  out  may  be  evidence  of  payment.    Gilb.  on  Debt,  442. 

A  compulsory  payment  of  a  charge  upon  the  land  may  be  recouped  by 
the  defendant  out  of  his  rent.  Dyer  v.  Bowley,  2  Bing.  94,  and  cases  cited 
sub  tit.  Action  of  replevin, — Denial  of  rent  being  in  arrear,  post,  p.  1073. 
But  the  defence  would  require  to  be  pleaded  specially. 

As  to  deductions  from  rent  for  property  tax  paid,  vide  Action  for  use  am! 
occupation — Payment,  ante,  p.  342. 
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Action  for  rent. — Defence. — Readiness  to  pay  on  the  land.']  It  is  a  good 
defence  in  an  action  of  debt  for  rent,  that  the  defendant  was  on  the  pre- 
mises demised,  ready  to  pay  the  rent  at  the  time  it  became  due,  but  the 
plaintiff  was  not  there  to  receive  it.  Crouch  v.  Fastolfe,  T.  Eaym.  418; 
see  also  Tinckler  v.  Prentice,  4  Taunt.  549.  It  was  held  bad  in  an  action 
against  the  lessee  on  an  express  covenant  to  pay  the  rent.  Haldane  v. 
Johnson,  8  Exch.  689;  22  L.  J.,  Ex.  264.  But  the  defence  would  seem 
to  be  good  in  an  action  against  an  assignee  of  the  lease,  on  a  covenant  to 
pay  the  rent,  for  such  action  is  founded  solely  on  privity  of  estate,  and 
would  therefore  fall  within  the  principle  of  Crouch  v.  Fastolfe,  supra  ;  see 
per  Car.  8  Exch.  694,  69.5 ;  22  L.  J.,  Ex.  265. 

Action  for  rent. — Defence. — Statute  of  Limitations.']  It  has  been  decided 
that,  where  the  demise  is  by  indenture,  the  action  for  rent  is  now  limited, 
by  3  &  4  W.  4,  c.  42,  s.  3,  to  20  years,  and  not,  by  3  &  4  W.  4,  c.  27,  s.  42, 
to  6  years  only.  See  these  statutes  and  the  cases  decided  thereon,  ante, 
pp.  711  et  seq. 

Action  for  rent. — Defence. — Fraud. .]  It  seems  that  fraud  will  not  avoid 
a  contract  whereby  an  estate  in  land  has  passed  to  the  defendant.  Feret 
v.  Hill,  15  C.  B.  207  ;  23  L.  J.,  C.  P.  185.  It  is  a  good  equitable  defence 
that  plaintiff  had,  to  his  knowledge,  no  title  to  part  of  the  land  he  pur- 
ported to  demise.     Mostyn  v.  W.  Mostyn  Coal  and,  Iron  Co.,  1  C.  P.  D.  145. 

Breach  of  covenant  not  to  assign,  <fcc]  On  a  covenant  "not  to  assign, 
transfer,  set  over,  or  otherwise  do  or  put  away  the  indenture  of  demise, 
or  the  premises  hereby  demised,  or  any  part  thereof,"  it  has  been  held  that 
an  underlease  is  no  evidence  of  a  breach,  but  that  an  assignment  of  the 
whole  term  must  be  proved.  Crusoe  d.  B/enrotre  v.  Bugby,  3  Wils.  234 ; 
see  1  Smith's  L.  C.  10th  ed.  45,  46.  But  where  the  proviso  was  "not  to 
set,  let,  or  assign  over  the  demised  premises,  or  any  part  thereof,"  an 
underlease  was  considered  to  be  within  the  terms  of  the  proviso ;  Roe  d. 
Oregson  v.  Harrison,  2  T.  R.  425  ;  and,  where  a  lease  contained  a  proviso 
for  re-entry  in  case  the  lessee  "should  demise,  lease,  grant,  or  let  the 
premises,  or  any  part  thereof,  or  convey,  alien,  assign,  or  set  over  the 
indenture,  or  his  estate  therein,  or  any  part  thereof,  for  all  or  any  part  of 
the  term  ;  "  it  was  held,  that  proof  that  the  lessee  had  entered  into  part- 
nership with  A.,  and  agreed  that  he  should  have  the  use  of  a  back-room 
and  other  parts  of  the  premises  exclusively,  was  evidence  of  a  forfeiture. 
Roe  d.  Dingley  v.  Sales,  1  M.  &  S.  297.  An  assignment  by  an  assignee  of  a 
lease  to  his  co-assignee  is  a  breach  of  a  covenant  not  to  assign.  Varley  v. 
Coppard,  L.  B.,  7  C.  P.  505.  But  see  hereon  Bristol,  Cor.  of  v.  Westcott,  12 
Ch.  D.  461,  465,  per  Jessel,  M.R.     Where  a  lease  is  granted  to  partners, 

B.  &  H.,  it  is  no  breach  of  a  covenant,  not  "to  part  with  the  possession  " 
of  the  premises,  for  H.  to  give  up  possession  thereof  to  B.  S.  C,  C.  A. 
Taking  a  lodger  is  not  a  breach  of  a  covenant  not  to  underlet  the  house ; 
Doe  d.  Pitt  v.  Laming,  4  Camp.  77  :  unless  there  be  a  distinct  agreement 
for  exclusive  occupation  of  particular  rooms.     Oreenslade  v.  Tapscott,  1 

C.  M.  &  R.  59,  per  Parke,  B.  See  further  as  to  the  nature  of  a  lodger's 
occupation,  sub-tit.  Action  for  illegal  distress,  post,  p.  891. 

On  a  covenant  "not  to  let,  assign,  transfer,  or  otherwise  part  with  the 
premises  demised,  or  the  lease,"  depositing  the  lease  as  a  security  is  no 
breach.  Doe  d.  Pitt  v.  Hogg,  4  D.  &  By.  226;  Doe  d.  Pitt  v.  Laming. 
By.  &  M.  36.  See  also  Gentle  v.  Faulkner,  (1900)  2  Q.  B.  267,  C.  A. 
A  lease  contained  a  stipulation  that  for  every  acre,  and  so  in  pro- 
portion for  a  less  quantity,  of  the  land  which  the  lessee  should  "suffer 
to  be  occupied  "  by  any  other  person  without  the  consent  of  the  landlord, 
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an  additional  rent  should  be  paid;  and  the  tenant  undertook  to  "use, 
occupy,"  dress,  and  manure  the  land  according  to  the  custom  of  the 
country.  The  tenant,  without  the  consent  of  the  landlord,  suffered  other 
persons  to  use  small  portions  of  the  land  for  the  piupose  of  raising  a 
potato  crop,  and  it  was  proved  to  be  the  custom  of  the  country  for  farmers 
to  pursue  that  course  ;  it  was  held  that  the  landlord  was  entitled  to  the 
additional  rent,  this  being  an  occupation  of  the  land  by  other  persons. 
Greenslade  v.  Tapscott,  ante,  p.  722.  The  lessee  of  a  theatre,  under  a  covenant 
not  to  grant,  assign,  or  dispose  of  stalls  or  boxes  "  f or  a  longer  period  than 
one  year  or  season,"  let  a  box  for  a  year,  and  then  let  it  to  another  person 
in  reversion  for  one  year,  commencing  on  a  day  certain  in  the  f  olio  win  » 
year  or  "  such  subsequent  day  during  the  year  on  which  the  theatre  may 
be  opened"  ;  this  was  held  to  be  no  breach.  Croft  v.  Lumleii  6  H  L  C 
672;  27  L.  J.,  Q.  B.  321. 

A  compulsory  assignment  by  law  is  not  a  breach  of  a  covenant  not  to 
assigm  Thus  the  sale  of  a  lease  under  a  bond  fide  execution  against  the 
lessee  is  not  a  forfeiture  of  a  condition  not  to  assign.  Doed.  Mitchenson  v. 
Carter,  8  T.  E.  57.  But  if  the  tenant  give  a  warrant  of  attorney  to  his 
creditor,  for  the  express  purpose  of  enabling  him  to  take  the  lease  in 
execution,  it  will  be  a  fraud,  and  a  breach  of  the  condition.  S.  C.  Id.  300. 
So  an  assignment  under  a  commission  of  bankrupt  was  no  breach  of  a 
covenant  not  to  assign.  Doe  d.  Qoodbehere  v.  Bevan,  3  M.  &  S.  353.  But 
an  assignment  of  the  whole  of  the  debtor's  personal  property,  registered 
under  the  Bankruptcy  Act,  1861,  s.  192,  was  a  breach  of  the  covenant. 
Holland  v.  Cole,  1  H.  &  0.  67;  31  L.  J.,  Ex.  481  ;  and  see  Doe  d.  Cheere 
v.  Smith,  5  Taunt.  795.  An  assignment,  operating  as  an  act  of  bank- 
ruptcy, and  therefore  void,  will  not  be  a  breach  of  the  covenant.  Doe  d. 
Lloyd  v.  Powell,  5  B.  &  C.  308.  Where  the  covenant  binds  the  lessee 
"and  his  assigns"  not  to  assign  over  without  licence,  the  compulsory 
assignment  by  bankruptcy  will  not  discharge  the  covenant  in  the  hands 
of  subsequent  voluntary  assignees.  See  Winter  v.  Dumergue,  14  W.  B. 
281,  M.  T.  1865,  C.  P.  ;  S.  C.  in  Ex.  Ch.,  Id.  699,  E.  T.  1866.  So, 
although  the  devolution  on  an  executor  is  not  a  breach  of  the  covenant, 
yet  if  executors  are  named  therein,  the  executor  cannot  assign  without 
licence.  Boe  d.  Gregson  v.  Harrison,  2  T.  B.  425.  Whether  a  devise  by 
will  is  a  breach  of  a  covenant  not  to  assign  seems  to  be  an  unsettled 
question.  Shep.  Touch.  144 ;  Fox  v.  Swann,  Styles,  482 ;  Crusoe  d. 
U/encowe  v.  B/ajbi/,  3  Wils.  237;  Doe  d.  Goodbehere  v.  Bevan,  3  M.  &  S. 
361  ;  Doe  d.  Evans  v.  Evans,  9  Ad.  &  E.  719. 

A  covenant  not  to  assign,  where  the  assigns  are  named,  binds  the 
assignee  of  the  lessee,  although  the  assignment  was  made  without  the 
required  licence;  Williams  v.  Earle,  L.  B.,  3  Q.  B.  739;  but  it  is  only 
the  assignee  of  the  whole  term  that  is  bound,  and  if  the  lessee  parts  with 
the  possession  of  the  premises  to  A.  under  a  licence  to  assign  to  A.,  but 
the  assignment  is  never  perfected,  A.  commits  no  forfeiture  by  assigning 
and  giving  up  possession  to  B.  without  licence.  West  v.  Dobb,  L.  B.,  4 
Q.  B.  634 ;  Ex.  Ch.,  L.  B.,  5  Q.  B.  460. 

A  covenant  not  to  assign  without  the  consent  of  the  lessor,  "  such  con- 
sent not  being  arbitrarily  withheld,"  does  not  amount  to  a  covenant  by 
the  lessor,  but  qualifies  the  lessee's  covenant,  so  that  if  the  lessor  arbi- 
trarily withhold  his  consent,  the  lessee  may  assign  without  any  breach  of 
covenant.  Sear  v.  House  Property  and  Investment  Soc,  16  Ch.  D.  387; 
Treloar  v.  Biyye,  L.  B.,  9  Ex.  151.  It  seems  that  a  refusal  "upon  advice," 
though  without  stating  the  grounds,  is  not  "  arbitrary,"  and  that  to  be 
Hiich,  it  must  be  "unfair  and  unreasonable."  S.  C.  /'/.  155,  yer  Kelly, 
C.  B.,  and  Pollock,  B.     Befusal  to  consent  to  an  assignment  to  L.  for  the 
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purpose  of  his  carrying  on  a  highly  dangerous  business  on  the  premises  is 
not  unreasonable  or  capricious.  Lepla  v.  Sogers,  (1893)  1  Q.  B.  31,  35, 
per  Hawkins,  J.  But  a  refusal  by  the  landlord  in  order  that  he  may 
obtain  possession  of  the  premises  is  unreasonable.  Bates  v.  Donaldson, 
(1896)  2  Q.  B.  241,  0.  A.  In  the  case  of  such  a  covenant  the  lessor  must 
be  requested  for  his  consent  prior  to  the  assignment,  or  the  assignment, 
even  to  a  proper  tenant,  will  be  a  breach.  Barrow  v.  Isaacs,  (1891)  1 
(I  B.  417,  0.  A.  ;  Eastern  Telegraph  Co.  v.  Dent,  (1899)  1  Q.  B. 835,  C.  A., 
doubting  Hyde  v.  Warden,  3  Ex.  D.  72,  C.  A.,  in  which  case  it  was  held 
that  where  consent  was  not  to  be  withheld  from  assignment  "to  any 
responsible  and  respectable  person,"  an  assignment  to  such  a  person  is  no 
breach.  A  corporation  is  not  such  a  tenant.  Harrison  v.  Barrow-in- 
Furness,  Corporation  of,  64  L.  T.  834,  H.  S.  1891,  Homer,  J.  Where 
a  lease  contains  a  condition  against  sub-letting,  &c,  without  the  lessor's 
consent,  and  a  sub-lease  is  granted  with  such  consent  to  B.,  B.  is  under 
no  restriction  as  to  parting  with  his  possession  of  the  land  so  demised  to 
him.      Williamson  v.  Williamson,  L.  B.,  9  Ch.  729. 

By  the  Conveyancing  and  Law  of  Property  Act,  1892  (55  &  56  V.  c.  13), 
s.  3,  a  covenant,  condition  or  agreement  against  assignment,  &c,  without 
licence  is,  unless  otherwise  expressed  in  the  lease,  deemed  to  be  subject 
to  a  proviso  that  no  fine  shall  be  payable  for  such  licence,  but  the  proviso 
shall  not  preclude  the  right  to  require  payment  of  a  reasonable  sum  in 
respect  of  legal  or  other  expense  incurred  in  relation  to  such  licence. 

To  prove  the  breach  of  a  covenant  not  to  assign  or  underlet,  Ld.  Alvanley 
held  it  to  be  prima  facie  sufficient  to  show  that  a  stranger  was  in  posses- 
sion of  the  premises,  apparently  as  a  tenant,  and  that  on  inquiry  such 
stranger  said  he  rented  the  house.  Doe  d.  Hindly  v.  Rickarby,  5  Esp.  4. 
But  on  a  covenant  "not  to  assign,  set  over,  or  otherwise  let,"  Lord 
Ellenborough  held  that  evidence  that  a  stranger  was  in  possession  of  the 
premises,  with  his  name  on  the  door,  and  that  he  said  he  had  taken  the 
premises  from  another  stranger,  was  not  sufficient ;  for  non  constat  that 
the  party  in  possession  was  not  a  tortious  intruder.  Doe  v.  Payne,  1  Stark. 
86.  According  to  Doe  d.  Morris  v.  Williams,  6  B.  &  C.  41,  ante,  p.  619, 
mere  possession  would  seem  to  be  evidence  of  an  assignment. 

The  measure  of  damages  in  an  action  for  a  breach  of  a  covenant  not  to 
assign,  &c,  is  such  a  sum  of  money  as  will  put  the  plaintiff  in  the  same 
position  as  if  the  covenant  had  not  been  broken,  and  the  plaintiff  had 
retained  the  Hability  of  the  defendant  instead  of  an  inferior  liability. 
Williams  v.  Earle,  ante,  p.  723.  Where  the  assignment  was  made  by  the 
defendant  B.  to  L.  for  the  purpose  of  his  carrying  on  a  highly  dangerous 
business  on  the  premises,  which  was  carried  on  therein,  and  in  consequence 
thereof  the  premises  were  burned  down,  B.  was  held  liable  for  the  damage 
occasioned  by  the  fire.    Lepla  v.  Rogers,  supra. 

As  a  right  of  re-entry  is  commonly  annexed  to  this  covenant,  its  effect 
is  more  likely  to  come  into  question  in  an  action  for  the  recovery  of  land 
than  in  an  action  of  covenant. 

Breach  of  covenant  as  to  trade  on  premises.]  A  covenant  not  to  use  a 
building  "  as  a  public-house  for  the  sale  of  beer,  wine,  malt  liquors,  or 
spirits";  Pearse  v.  Coats,  L.  B.,  2  Eq.  689;  or  "  as  a  beerhouse,  inn,  or 
public-house  for  the  sale  of  spirituous  liquors";  L.  &  N.  W.  Ry.  Co.  v. 
Harnett,  L.  B.,  9  Eq.  26;  Holt  v.  Collyer,  16  Ch.  D.  718  ;  is  not  broken 
by  the  sale  of  beer  by  retail  under  a  licence  "not  to  be  drunk  on  the 
premises,"  for  "  beerhouse  "  means  a  house  for  the  sale  of  beer  to  be  con- 
sumed on  the  premises.  S.  CC.  Nor  is  a  covenant  entered  into  in  1854, 
that  "the  trade  or  calling  of  an  hotel  or  tavern  keeper,  publican,  or 
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beershop  keeper,  or  seller  by  retail  of  wine,  beer,  spirits,  or  spirituous 
liquors,"  should  not  be  carried  on  on  tbe  premises,  broken  by  the  sale  of 
wine  in  bottle  by  a  grocer  in  the  ordinary  course  of  his  trade ;  for  the 
covenant  is  directed  against  the  trade  of  a  gin  palace,  and  not  that  of  a 
wine  merchant.  Jours  v.  Bone,  L.  B.,  9  Eq.  674.  See  also  Stuart  v. 
Diplock,  infra.  But  where  the  covenant  was  not  to  use  the  building  "  as 
an  inn,  public-house,  or  tap-room,  or  for  the  sale  of  spirituous  liquors  or 
ale  or  beer,"  it  was  held  that,  although  the  covenant  did  not  prevent  the 
sale  of  wine,  it  extended  to  the  sale  by  a  grocer  of  spirituous  liquors  in 
bottle.  Feilden  v.  Slater,  L.  E.,  7  Eq.  523.  So  a  covenant  not  to  use  the 
premises  "as  a  beershop  or  public-house,"  is  broken  by  the  sale,  by  a 
grocer,  of  beer  not  to  be  consumed  on  the  premises,  for  "beershop"  means 
anyplace  where  beer  is  sold.  S.  Albans,  Bp.  of  v.  Battersby,  3  Q.  B.  L>. 
359  ;  accord.  L.  cfc  Suburban  Land  <lc  Building  Co.  v.  Field,  16  Ch.  D.  645, 
C.  A.  So  a  covenant  not  to  erect  a  public-house,  beerhouse,  or  house  for 
the  sale  of  beer,  wine,  or  spirituous  liquors,  nor  to  carry  on  the  trade  of 
an  innkeeper,  victualler,  or  retailer  of  wine,  spirits,  or  beer,  is  broken  by 
the  sale  of  such  liquors  at  refreshment  bars  at  a  theatre.  Buckle  v. 
Fredericks,  44  Ch.  D.  244,  C.  A.  See  also  Fitz  v.  lies,  (1893)  1  Ch.  77. 
As  to  the  construction  of  the  restrictive  covenant  in  a  tied  public-house, 
see  Clegg  v.  Hands,  44  Ch.  D.  503,  C.  A. 

In  a  lease,  a  covenant  against  carrying  on  the  trade  of  a  victualler  or 
publican,  or  against  the  house  being  used  as  a  public-house  or  an  ale- 
house, applies  to  any  person  licensed  to  sell  beer  or  cider  under  stat. 
11  Gr.  4  &  1  W.  4,  c.  64;  see  sect.  31 ;  and  a  covenant  against  the  trade 
of  a  vintner,  or  using  the  house  as  a  public-house,  applies  to  any  person 
licensed  to  sell  wine  on  the  premises  under  stat.  23  &  24  V.  c.  27.  See 
sect.  44.  A  covenant  that  the  plaintiff  "  should  have  the  exclusive  right 
of  supplying  all  ale,  &c,  which  might  be  consumed  in  any  house,  &c, 
which  might  be  erected  on  the  land  (conveyed)  and  which  should  be 
opened  or  used  as  an  inn,  &c,"  is  equivalent  to  a  negative  covenant  that 
no  other  person  than  the  plaintiff  shall  supply  ale,  &c.  Catt  v.  Tourle, 
L.  B.,  4  Ch.  654.  Such  a  covenant  is  conditional  on  the  plaintiff  being 
willing  to  supply  the  defendant  with  good  marketable  ale,  &c,  at  reason- 
able prices.  Luker  v.  Dennis,  7  Ch.  D.  227;  see  also  Edwick  v.  Hawkes, 
18  Ch.  D.  199.  Where  a  covenant  restrains  the  lessee,  G.,  from  carrying 
on  the  business  of  a  "restaurant  similar  to  that  carried  on  by  E.,"  G. 
must  not  carry  on  a  restaurant  which  would  be  likely  seriously  to  compete 
with  E.'s  business.  Brew  v.  Guy,  (1894)  3  Ch.  25,  C.  A.  A  covenant  not 
to  carry  on  the  business  of  a  ladies'  outfitter  is  not  broken  by  carrying  on 
a  part  of  that  business,  which  is  also  part  of  another  distinct  business, 
e.g.,  that  of  hosiers,  even  although  it  is  a  substantial  part  of  the  business 
of  ladies'  outfitter,  and  only  a  subordinate  part  of  the  other  business. 
Stuart  v.  Diplock,  43  Ch.  D.'343,  0.  A. 

A  covenant  not  to  use  or  exercise  "  any  public  trade  or  business  "  in  a 
house,  and  that  it  should  "  be  used  and  occupied  as  a  private  dwelling- 
house  only"  is  broken  by  opening  a  school  thereon  ;  Wickenden  v.  Webster, 
6  E.  &  B.  387  ;  25  L.  J.,  Q.  B.  264 ;  German  v.  Chapman,  7  Ch.  D.  271  ;  or 
by  taking,  as  boarders,  scholars  of  a  school  kept  elsewhere  by  the  defendant. 
Hobson  v.  Tid/och,  (1898)  1  Ch.  424.  So  a  covenant  not  to  carry  on,  or 
permit  to  be  carried  on,  any  trade  or  business  of  any  description  what- 
soever, is  broken  by  opening  thereon  a  charitable  institution,  under  a 
superintendent,  in  which  working  girls  are  lodged  and  boarded,  even 
although  gratuitously;  Bolls  v.  Miller,  27  Ch.  D.  71,  C.  A. ;  or  a  hospital 
where  the  patients  make  small  payments.  Bramwell  v.  Lacy,  10  Ch.  D.  691. 

A  covenant  not  to  do  or  suffer  to  be  done  anything  on  the  premises 
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which  may  be  to  the  annoyance,  nuisance,  grievance  or  damage  of  the 
lessor,  his  heirs  or  assigns,  or  the  inhabitants  of  the  neighbouring  houses, 
is  broken  by  anything  which  reasonably  troubles  the  mind  and  pleasure 
of  an  ordinary  sensible  inhabitant,  although  it  may  not  amount  to  physical 
detriment  to  comfort,  or  amount  to  a  common  law  nuisance ;  Tod-Heathy 
v.  Benham,  40  Ch.  D.  80,  98,  C.  A.  :  as  by  the  establishment  on  the  pre- 
mises of  a  hospital  for  the  treatment  of  diseases  which  may  be  infectious. 
S.  C.  And  it  is  sufficient  that  annoyance  is  in  fact  caused  to  the  inhabi- 
tants of  the  neighbouring  houses.  S.  0.  See  observations  on  this  case  in 
Harrison  v.  Good,  L.  R.,  11  Eq.  338,  and  see  also  Wauton  v.  Coppard, 
(1899)  1  Oh.  92. 

As  to  waiver  by  plaintiff  of  his  right  to  an  injunction,  by  his 
acquiescence  in  breaches  of  similar  covenants  by  tenants  of  other  plots 
on  the  same  estate,  see  Peek  v.  Matthews,  L.  R.,  3  Eq.  51 5;  German  v. 
Chapman,  ante,]).  725. 

Breach  of  covenants  for  good  husbandry,  <t-o.]  The  proof  of  any  act 
which,  according  to  the  natural  and  ordinary  meaning  of  their  words,  is 
forbidden  by  these  covenants,  will  entitle  the  plaintiff  to  a  verdict.  If  the 
breach  allege  that  the  defendant  did  not  use  the  farm  in  a  husbandlike 
manner,  "but,  on  the  contrary,  committed  waste,"  the  plaintiff  is  bound 
to  prove  waste.  Harris  v.  Mantle,  3  T.  E.  307.  See  ante,  pp.  344  et  seq., 
and  Edge  v.  Bemberton,  12  M.  &  W.  187,  cited  post,  p.  731.  As  to  the 
conversion  of  a  farm  into  a  market  garden  by  erecting  forcing  houses 
thereon,  see  Me.ux  v.  Cobley,  (1892)  2  Oh.  253.  Where  the  breach  is  for 
bad  husbandry,  and  the  particulars  delivered  rely  on  non-cultivation,  the 
plaintiff  cannot  show  mere  bad  cultivation.  Doe  d.  Winnall  v.  Broad, 
2  M.  &  Gr.  523.  But  in  such  cases  as  these,  the  judge  would  probably 
now  amend  the  breach  or  the  particulars.  A  judge,  however,  will  not 
amend  as  of  course,  if  the  amendment  will  only  entitle  to  nominal  damages 
for  a  breach,  which  defendant  j>robably  would  not  have  contested.  Times 
Insurance  Co.  v.  Hawhe,  28  L.  J.,  Ex.  317.  A  covenant  to  spend  on  the 
farm  all  manure  collected  on  it,  extends  to  manure  made  by  the  cattle  of 
strangers  not  fed  on  the  farm,  but  turned  on  by  a  temporary  licence. 
Hindle  v.  Pollitt,  6  M.  &  W.  529.  A  covenant  by  the  tenant  in  a  farm 
lease,  that  he  would  not  "during  the  last  year  of  the  said  term  thereby 
granted,  sell  or  remove  from  the  said  farm  and  lands  any  of  the  hay,  straw, 
and  fodder  which  should  arise  and  grow  on  the  said  farm,"  extends  to  all 
hay,  &c. ,  which  had  grown  on  the  land  at  any  time  during  the  term.  Gale  v. 
Bates,  3  H.  &  0.  84  ;  33  L.  J.,  Ex.  235. 

We  have  seen,  ante,  pp.  26,  27,  that  husbandry  covenants  may  be 
controlled  or  explained  by  proof  of  custom  not  expressly  or  impliedly 
excluded  by  the  covenant.  See  also  ante,  pp.  347,  348.  Such  customs 
apply  to  leases  under  seal  as  well  as  by  parol.  Wigglesworth  v.  Dallison, 
1  Doug.  201  ;  1  Smith's  L.  0.  But  the  course  of  pleading  on  covenants 
will  sometimes  require  that  the  custom  should  be  pleaded  by  the  defendant, 
except  where  it  is  only  used  to  explain  the  covenant.  In  a  covenant  to 
pay  a  penal  rent  for  using  land  otherwise  than  for  pasture  or  meadow,  it 
is  for  the  jury  to  say  whether  the  use  of  it  as  a  race-course  was  in  fact 
incompatible  with  the  covenant.  Semb.  Aldridge  v.  Howard,  4  M.  &  Gr. 
921.  A  covenant  that  the  tenant  will  when  required  perform  each  year 
for  the  landlord  a  certain  amount  of  team-work,  gives  the  landlord  a 
right  to  team-work  generally,  and  not  merely  for  agricultural  purposes. 
Marlborough,  T)l:  o/v.  Osborne,  5  B.  &  S.  67  ;  33  L.  J.,  Q.  B.  148. 

A  covenant  not  to  sell  or  carry  away  from  the  demised  premises  any  hay, 
straw,  &c.j  grown  or  produced  there,  without  the  consent  in  writing  of  the 
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plaintiff  first  had  and  obtained,  under  the  increased  rent  of  10/.  for  every 
ton  so  given,  sold,  or  carried  away,  was  held  to  give  the  tenant  a  right  to 
remove  hay,  straw,  &c,  upon  paying  the  increased  rent.  Legk  v.  Lillie, 
6  H.  &  N.  165  ;  30  L.  J.,  Ex.  25. 

If  a  lease  provide  that  the  tenant  shall  not  cut  down  nor  lop  trees 
under  a  penalty  of  20/.  for  each  tree  cut  or  lopped,  the  lessor,  upon  breach, 
may  proceed  either  for  the  penalty,  or  for  unliquidated  damages;  in  the 
latter  case  the  jury  are  not  bound  to  give  the  whole  penalty.  Hurst  v. 
Hurst,  4  Exch.  571. 

Where  there  was  a  lease  reserving  yearly  rent,  payable  on  half-yearly 
days,  and  a  further  rent,  payable  on  the  same  days,  for  every  acre 
converted  into  tillage  without  licence,  or  planted  with  rape,  woad,  or 
potatoes,  or  from  which  successive  crops  should  be  taken,  without  summer 
fallows,  &c,  it  was  held  that,  after  one  breach  of  covenant,  the  increased 
rent  attached  and  continued  to  the  end  of  the  term.     Homers  v.  Nixon, 

12  Q.  B.  558,  n.,  affirm,  in  error.  A  covenant  not  to  take  more  than  two 
crops  during  four  years,  means  any  four  years,  and  not  each  succeeding 
four  years,  reckoning  from  taking  the  lease.  Fleming  v.  Snook,  5  Beav.  250. 
Where  the  grantee,  H.,  of  the  right  of  sporting  over  certain  lands  in  the 
occupation  of  R.  covenanted  with  the  grantor,  W.,  to  keep  down  the  rabbits 
"so  that  no  appreciable  damage  may  be  done  to  the  crops  thereon,"  it  was 
held  that  W.,  being  under  no  liability  to  compensate  R.  for  injury  done  to 
the  crops,  by  breach  of  the  covenant,  could  only  recover  nominal  damages 
therefor  from  H.      West  v.  Houghton,  4  C.  P.  D.  197. 

Breach  of  covenant  to  insure.]  The  covenant  to  insure  has  always  been 
construed  strictly  in  courts  of  common  law.  As  to  the  onus  of  proof  in 
actions  for  not  insuring,  see  cases  cited  Onus  Probandi,  ante,  p.  96.  The 
covenant,  however,  usually  provides  some  mode  of  proof,  as  that  the 
lessee  shall  produce  his  policy  when  required.    In  Doe  d.  Darlington  v.  Ulph , 

13  Q.  B.  204,  where  there  was  a  covenant  "to  insure  at  all  times  previously 
to  the  expiration  of  the  term  thereby  granted,"  and  the  lessee  did  not  effect 
an  insurance  till  a  month  after  the  creation  of  the  term,  it  was  held,  that, 
in  the  absence  of  evidence  to  explain  this  delay,  the  plaintiff  was  entitled 
to  a  verdict,  and  that  the  jury  ought  not  to  be  asked  whether  the  insurance 
was  effected  within  a  reasonable  time.  Semble,  if  the  lessee  had  insured 
the  premises  shortly  after  the  execution  of  the  lease,  he  would  have 
complied  with  his  covenant.    S.  0.  per  Pattison,  J.    In  Price  v.   Worwood, 

4  H.  &  N.  512;  28  L.  J.,  Ex.  329,  the  omission  to  insure  had  been 
repeatedly  confessed  by  the  tenant,  who  excused  himself  by  saying  that 
he  could  not  afford  the  insurance.  As  he  appeared  to  be  no  richer  at  the 
time  of  issuing  the  writ,  it  was  held  that  there  was  some  evidence  to  go  to 
the  jury  of  the  breach. 

If  the  covenant  is  to  insure  in  the  name  of  A.,  it  is  a  breach  to  insure  in 
the  joint  names  of  A.  and  the  lessee.  Penniall  v.  Harborne,  11  Q.  B.  368. 
But  see  Havens  v.  Middleton,  10  Hare,  641 ;  22  L.  J.,  Oh.  746. 

A  covenant  to  keep  buildings  insured  against  fire  runs  with  the  land, 
for  the  stat.  14  G.  3,  c.  78,  s.  83,  enables  the  landlord  to  have  the  insurance 
money  laid  out  in  reinstating  the  premises,  so  that  the  covenant,  with  the 
aid  of  the  statute,  amounts  to  a  covenant  to  repair.      Vernon  v.  Smith, 

5  B.  &  A.  1.  The  operation  of  this  section  has  been  held  to  be  general, 
and  not  to  be  confined  to  the  metropolitan  district.  Ex  j>te.  Gorelg, 
4  D.  J.  &  S.  477 ;  34  L.  J.,  Bky.  1. 

Breach  of  covenant  to  repair.']  As  to  buildings  then  erected,  a  covenant 
to  repair,  or  put  in  repair,  or  deliver  up  in  repair,  runs  with  land,  and 
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binds  assignees  though  not  named  in  it.  Martyn  v.  Clue,  18  Q.  B.  661 ; 
22  L.  J.,  Q,.  B.  147.  The  assignee  of  a  lease  is  not  liable,  on  a  general 
covenant,  to  repair  buildings  erected  during  the  term,  unless  assigns  are 
named  in  it.  Spencer's  case,  5  Bep.  61 ;  Bally  v.  Wells,  3  AVils.  2.3;  Doughty  v. 
B<nrma>,,  11  Q.B.444.  Contra,  Minshully.  0alces,2  H.  &N.793;  27  L.J., 
Ex.  194  ;  but  this  case  was  decided  on  a  misapprehension  of  Spencer's  case 
(see  notes  thereto  in  1  Smith's  L.  C,  10th  ed.  66  et  seq.),  and  has  been  much 
disapproved.  In  Cornish  v.  Cleife,  3  H.  &  C.  446;  34  L.  J.,  Ex.  19,  a 
covenant,  in  a  demise  of  three  houses  and  a  field,  "  well  and  sufficiently 
to  repair,  sustain  and  keep  the  said  tenements  or  dwelling-houses,  field  or 
plot  of  ground  and  premises,  and  every  part  thereof,  as  well  in  houses, 
buildings,"  &c,  during  the  term,  was  held  not  to  extend  to  houses  erected 
during  the  term  in  the  field.  This  case  agrees  with  the  ruling  in  Doe  d. 
Worcester  School,  &c.  Trustees  v.  Rowlands,  9  0.  &  B.  734 ;  but  is  clearly 
inconsistent  with  the  decision  in  Brown  v.  Blunden,  Skin.  121  ;  and  the 
opinions  of  the  judges  expressed  in  Dare//  v.  Ashwith,  Hob.  234;  and 
Dowse  v.  Earle,  3  Lev.  265;  S.  C,  sub.  nom.  Dowse  v.  Call,  2  Vent.  128, 
cited  in  Bac.  Abr.  Covenant  (F). 

A  covenant  to  keep  a  house  in  repair  is  satisfied  by  keeping  it  in 
substantial  repair  according  to  the  nature  of  the  building  ;  and  with  a 
view  to  determine  the  sufficiency  of  the  repair,  the  jury  may  inquire 
whether  the  house  was  new  or  old  at  the  time  of  the  demise.  Stanley  v. 
Toivgood,  3  N.  C.  4;  accord.  Mautzv.  Goring,  4  N.  C.  451.  So  in  the 
case  of  an  old  house  such  a  covenant  does  not  mean  that  the  house  should 
be  delivered  up  in  a  renewed  form  or  of  greater  value  than  it  was  at  the 
beginning  of  the  term,  or  that  the  consequences  of  the  elements  should 
be  averted ;  but  the  tenant  has  the  duty  of  keeping  the  house  in  the  state 
in  which  it  was  at  the  time  of  the  demise,  by  the  timely  expenditure  of 
money  and  care;  Gutteridgey.  Man  yard,  1  M.  &  Bob.  334;  7  C.  et  B.  129; 
accord.  Lister  v.  Lane,  (1893)  2  Q.  B.  212,  C.  A.  And  it  was  held  on  an 
issue  as  to  the  amount  of  damages  for  not  keeping  in  repair,  the  bad  state 
of  the  premises  when  demised  was  legitimate  evidence  for  the  defendant. 
Burdett  v.  Withers,  7  Ad.  &  E.  136.  See  also  Waller  v.  llatton, 
10  M.  &  W.  249;  Martyn  v.  Clue,  18  Q.  B.  661,  674.  But  in  Payne  v. 
llainc,  16  M.  &  W.  541,  a  tenant  under  such  covenant  was  held  bound  to 
put  in  repair,  though  the  nature  of  the  repairs  ought  to  be  measured  by  the 
age  and  class  of  the  demised  premises.  And  in  Easton  v.  Pratt,  2  H.  &  C.  683 ; 
33  L.  J.,  Ex.  233,  Ex.  Ch.,  it  was  held  that  a  lease,  whereby  the  lessee 
covenanted  that  he  would  "  well  and  sufficiently  repair,  uphold,  support, 
paint,  maintain,  amend  and  keep"  the  demised  premises,  and  the  said 
premises  "  so  well  and  sufficiently  repaired,"  &c,  at  the  expiration  of  the 
term  surrender,  was  a  "repairing  lease,"  on  the  ground  that  "whatever 
was  the  state  of  the  premises  at  the  time  of  the  demise,  the  tenant  would  be 
bound  under  this  covenant  to  put  the  premises  into,  and  keep  the  premises 
in,  a  state  of  good  and  sufficient  repair.  Payne  v.  llaiue  (supra)  is  an 
authority  on  this  point ;  "  33  L.  J.,  Ex.  235  ;  the  report  in  2  II.  &  C.  687  is 
to  the  same  effect.  Accord.  Saner  v.  Bilton,  7  Ch.  D.  815  ;  Truscott  v. 
Diamond  Bock  Boring  Co.,  20  Ch.  D.  251,  C.  A.  See  also  Liujlis  v.  Buttery, 
3  Ap.  Ca.  552,  D.  B.  It  is  sufficient  if  the  covenant  be  substantially 
complied  with.  Harris  v.  Jones,  1  M.  &  Bob.  173.  Under  a  covenant 
to  "  substantially  repair,  uphold  and  maintain"  a  house,  the  tenant  has 
been  held  bound  to  keep  up  the  painting  of  the  inner  doors,  inside  shutters, 
&c.  Monk  v.  Noyes,  1  C.  &  B.  265,  cor.  Abbott,  C.  J.  But  the  tenant  under 
a  covenant  to  repair  is  liable  for  repairs  only,  and  not  for  the  extra 
expense  of  laying  a  new  floor  on  an  improved  plan,  or  the  like.  Soward  v. 
Leggatt,  7  C.  &  B.  613.     And  a  lessee  under  a  covenant  to  put  in  repair,  or 


Breach  of  Covenant  to  Repair.  729 

to  keep  in  repair,  is  not  bound  in  either  case  to  substitute  new  buildings 
for  old.  Belcher  v.  M'Intosh,  2  M.  &  Bob.  186 ;  8  C.  &  P.  720.  And  the 
result  of  the  above  cases  is  that  an  agreement  to  keep  a  house  ' '  in  good 
tenant-able  repair,  and  so  to  leave  the  same  at  the  expiration  thereof," 
obliges  the  tenant  to  put  and  keep  the  premises  in  such  "  repair  as,  having 
regard  to  the  age,  character,  and  locality  of  the  house,  would  make  it 
reasonably  fit  for  the  occupation  of  a  reasonably-minded  tenant  of  the 
class  who  would  be  likely  to  take  it."  Proudfoot  v.  Hurt,  25  Q.  B.  D.  42, 
C.  A.  This  repair  may  involve  re-papering  and  re-painting,  but,  semble, 
not  re-gilding.  S.  C.  "Good  repair"  is  much  the  same  thing  as- 
"  tenan table  repair."  Id.  p.  51,  per  Ld.  Esher,  M.  R.  Where  the  covenant 
is  to  keep  and  leave  the  house  in  as  good  a  plight  as  it  was  in  at  the  time 
of  the  making  of  the  lease,  it  is  said  that  ordinary  and  natural  decay  is  no 
breach  of  the  covenant,  and  that  the  covenantor  is  only  bound  to  do  his- 
best  to  keep  it  in  the  same  plight,  and  therefore  to  keep  it  covered,  &c. ; 
Fitz.  Ab.  Gov.  4;  Shep.  Touch.  169;  Johnson  v.  S.  Peter,  Hereford, 
4  Ad.  &  E.  520.  The  lessee,  under  the  covenants  to  repair,  is  not  bound 
to  reinstate  the  house,  which  was  altered  by  him  before  the  lease  was- 
executed,  though  since  the  date  fixed  by  the  habendum  for  the  beginning 
of  the  term.     S/nuv  v.  Kay,  1  Exch.  412. 

On  a  covenant  to  repair,  it  is  not  sufficient  evidence  of  a  breach  to  show 
that  the  house  has  been  thrown  down  by  a  tempest,  unless  the  covenantor 
has  not  repaired  within  a  reasonable  time  after.  Shep.  Touch.  173. 
Where  the  defendant  pleads  that  he  was  always  ready  to  repair,  but  a 
reasonable  time  had  not  elapsed,  and  issue  is  taken  thereon,  proof  that  the 
defendant  absolutely  refused  to  repair  entitles  the  plaintiff  to  a  verdict. 
Green  v.  Eales,  2  Q.  B.  225.  Where  the  damage  was  alleged  to  be  occa- 
sioned by  the  defendant's  neglect  to  repair  and  "from  no  other  cause,"  it 
was  held  sufficient  to  show  that  the  premises  became  insecure  by  the 
removal  of  an  adjoining  wall  by  a  third  party,  and  that  the  defendant  did 
not  set  about  the  repair  in  time  to  prevent  the  mischief  consequent  on 
such  removal.  S.  C.  If  the  lessee  were  bound  to  repair  and  leave  the 
house  in  the  same  plight  as  he  found  it,  and  it  were  burnt  by  sparks  from 
the  chimney  of  the  lessor's  house  near,  it  was  held  that  the  lessee  was 
excused  from  rebuilding,  for  this  came  by  the  act  of  the  lessor  himself, 
1  Bol.  Ab.  454,  pi.  8. 

Where  the  premises  have  passed  through  successive  hands,  it  is  some- 
times not  easy  to  prove  in  whose  hands  the  want  of  repair  occurred,  and 
each  assignee  is  liable  to  the  lessor  for  his  own  default  only.  But  where 
the  plaintiff,  a  lessee  under  covenant  to  repair,  assigned  over  to  defen- 
dant, who  assigned  to  B.,  who  assigned  to  C,  &c,  and  the  plaintiff,  being 
then  obliged  to  pay  damages  for  non-repair  to  the  ground  landlord,  sued 
defendant  for  the  amount,  there  being  evidence  of  want  of  repair  while 
in  the  hands  of  one  of  defendant's  assignees  :  it  was  held,  that  the  plaintiff 
was  entitled  to  substantial,  and  not  nominal,  damages,  without  showing 
the  exact  amount  of  non-repair  attributable  to  the  defendant  himself. 
Smith  v.  Peat,  9  Exch.  161 ;  23  L.  J.,  Ex.  84.  A  lessee,  under  covenant 
to  deliver  up  certain  fixtures  at  the  end  of  his  term,  on  the  1st  of  April, 
remained  in  possession  till  the  10th,  when  possession  was  demanded  by 
the  lessor,  and  on  the  13th  he  bought  the  title  of  a  mortgage  of  the  lessor 
and  refused  to  re-deliver :  held,  that  the  lessor  was  entitled  only  to 
damage  for  the  detention  of  the  fixtures  between  the  10th  and  13th,  and 
not  to  the  full  value  of  them.  Watson  v.  Lane,  11  Exch.  769;  25  L.  J., 
Ex.  101.  The  breach  of  a  covenant  to  put  premises  in  repair  is  not  a 
continuing  breach.  Coward  v.  Gregory,  L.  B..,  2  C.  P.  153.  See, 
however,  Martt/nv.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 
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Where  the  covenant  is  to  keep  in  repair  during  the  continuance  of  the 
term,  an  action  for  the  breach  of  the  covenant  may  be  maintained  before 
the  term  has  expired.  Luxmoresr.  Robson,  1  B.  &  A.  584.  In  the  case  of 
Marriott  v.  Ootton,  2  Car.  &  K.  533,  Eolfe,  B.,  directed  the  jury  that 
nominal  damages  only  could  be  recovered  in  such  an  action,  for  the  lessor 
(as  he  said)  might  pocket  the  damages  and  leave  the  premises  unrepaired, 
and  so  oblige  the  lessee  to  repair  them  for  his  own  convenience ;  but  the 
Ot.  of  Q.  B.  held  the  direction  wrong,  and  a  verdict  was  subsequently 
entered  for  substantial  damages.  See  Bell  v.  Hayden,  9  Ir.  C.  L.  B.  301, 
303,  per  O'Brien,  J. ;  Smith  v.  Peat,  ante,  p.  729.  The  proper  measure  of 
damages  is  the  diminution  to  the  value  of  the  reversion  at  the  time  of 
action.  Doe  d.  Worcester  School,  (fee.  Trustees  v.  Rowlands,  9  C.  &  P.  734 ; 
Bell  v.  Hayden,  supra  ;  Mills  v.  E.  London  Union,  L.  B.,  8  C.  P.  79  ; 
Henderson  v.  Thorn,  (1893)  2  Q.  B.  164,  166;  Williams  v.  Williams,  L.E., 
9  C.  P.  659.  In  this  last  case  it  was  held  that  where  the  landlord  had 
himself  repaired  the  premises  before  action,  he  could  not  recover  more 
than  nominal  damages ;  sed  quaere.  Where,  however,  the  above-mentioned 
measure  of  damages  is  inapplicable,  such  diminution  of  value  is  not  the 
only  test ;  thus,  the  lessor  may  sue,  though  his  reversion  has  been  forfeited 
by  the  entry  of  the  ground  landlord  for  the  breach,  and  the  test  is  what 
will  be  the  cost  of  repair.  Banes  v.  Underwood,  2  H.  &  N.  570;  27  L.  J., 
Ex.  113.  This  is  indeed  the  general  rule  laid  down  by  Ld.  Holt  in  Vivian 
v.  Champion,  2  Ld.  Baym.  1125,  and  was  approved  by  the  court  in  Davies 
v.  Underwood,  supra,  but  was  not  followed  in  Mills  v.  E.  London  Union, 
supra ;  and  no  hard  and  fast  rule  can  be  laid  down  as  to  the  damages 
recoverable  during  the  currency  of  the  term.  "  All  the  circumstances  of 
the  case  must  be  taken  into  consideration  and  the  damages  must  be  assessed 
at  such  a  sum  as  reasonably  represents  the  damage  which  the  covenantee 
has  sustained  by  the  breach  of  covenant,"  per  Ld.  Herschell  in  Conquest 
v.  Ebbetts,  (1896)  A.  C.  490,  494.  Thus  in  a  case  of  a  breach  of  covenant 
to  repair  in  a  sub-lease  granted  with  notice  to  the  sub-lessee  of  the 
superior  lease,  the  damages  are  the  cost  of  repair,  with  a  rebate  for  present 
payment,  this  being  the  difference  of  the  value  of  the  reversion  repaired 
and  unrepaired.     S.  C.  affirming  (1895)  2  Ch.  377,  C.  A. 

Where  the  action  is  brought  after  the  expiration  of  the  lease,  the 
damages  recoverable  are,  in  general,  the  cost  of  putting  the  premises  into 
the  state  of  repair  contemplated  by  the  covenant.  Morgan  v.  Hard;/,  17 
(1.  B.  1).  770,  not  affected  on  this  point  by  the  judgment  of  the  C.  A.,  18 
Q.  B.  D.  646  ;  or  D.  P.,  13  Ap.  Ca.  351 ;  Joyner  v.  Weeks,  (1891)  2  Q.  B. 
31,  C.  A.  Such  measure  is  not  affected  by  reason  of  the  lessor,  J.,  having 
re-let  the  premises  to  a  third  person,  L.,  from  the  end  of  the  defendant's 
lease,  on  such  terms  that  J.  is,  at  the  time  of  the  action,  in  as  good  a 
position  as  if  the  defendant  had  kept  his  covenants  ;  S.  C.  ;  nor  by 
changes  in  the  surrounding  neighbourhood,  owing  to  which  less  repairs 
might  make  the  house  equally  valuable  for  letting.  Morgan  v.  Hardy, 
supra.  See  also  Rawlingsv.  Morgan,  18 C.  B.,  N.  S.  776;  34  L.  J.,  C.  P. 
185;  Conquest  v.  Ebbetts,  supra.  Where  an  action  was  brought  for  non- 
repair of  premises,  demised  by  the  plaintiff  to  the  defendant,  the  defendant 
being  bound  to  repair  and  insure,  and  the  jury  found  that  the  premises, 
which  had  been  burnt  down,  would  cost  1,600/.  to  rebuild,  and  that  this 
would  exceed  by  6001.  the  value  of  the  old  premises,  if  they  had  been 
repaired  by  the  defendant  before  the  fire,  the  court  held  that  1,000/.  was 
the  measure  of  damage.  Yates  v.  Buuster,  11  Exeh.  15;  24  L.  J.,  Ex. 
226.  See  also  Russell  v.  Shoo/bred,  29  Ch.  D.  254,  C.  A.  Damages  for  loss 
of  rent  during  the  time  occupied  by  the  plaintiff  after  the  expiration  of  the 
term  in  doing  the  repairs  are  recoverable.      Woods  v.  Pope,  6  C.  &  P.  782; 
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1  N.  C.  467 ;  Birch  v.  Clifford,  8  Times,  L.  R.  103,  Nov.  28th,  1891 ,  Wright,  J. 
If  a  second  action  be  brought  on  a  covenant  to  keep  premises  in  repair,  the 
verdict  recovered  in  the  former  action  may  be  proved  in  mitigation  of 
damages,  but  is  not  pleadable  in  bar.  Coward  v.  Gregory,  L.  E.,  2  C.  P. 
153.  If  the  second  action  be  at  the  end  of  the  term  and  be  brought  for 
damages,  some  of  which  are  included  in  the  former  action,  the  proper 
damages  are  the  cost  of  repairs,  less  the  amount  previously  recovered,  and 
an  allowance  for  depreciation  from  the  repairs  not  having  been  duly 
executed.  Henderson  v.  Thorn,  (1893)  2  Q.  B.  164.  See  further  on  the 
measure  of  damages  on  repairing  covenant,  Minshull  v.  Oakes,  2  H.  &  N. 
793  ;   27  L.  J.,  Ex.  194  ;  and  Mayne  on  Damages,  6th  ed.  pp.  273  et  se<p 

Breaking  a  doorway  through  the  wall  of  the  demised  house  amounts  to 
a  breach  of  a  covenant  to  keep  in  repair.  Doe  d.  Vickery  v.  Jackson  2 
Stark.  293.  A  lessee  covenanted  to  repair,  uphold,  support,  sustain, 
maintain,  &c,  all  the  houses  and  brick  walls.  Pulling  down  a  brick 
wall  dividing  the  courtyard  in  front  from  another  yard  at  the  side  was  held 
a  breach  of  the  covenant.  Doe  d.  Wetherall  v.  Bird,  6  C.  &  P.  195.  But  a 
mere  covenant  to  repair  is  not  broken  by  alterations  and  improvements 
where  they  are  evidently  contemplated  by  the  lease ;  as  where  a  private 
dwelling-house  is  demised  by  lease  containing  a  covenant  to  repair  the 
premises  and  all  such  buildings,  "improvements  and  additions,"  as 
should  be  made  thereupon  by  the  lessee.  Doe  d.  Daltwi  v.  Jones,  4  B.  & 
Ad.  126;  see  also  Doherty  v.'  All  man,  3  Ap.  Ca.  709,  D.  P.  A  covenant 
to  deliver  all  "  windows"  then  or  thereafter  affixed  or  belonging  to  the 
premises,  extends  to  a  plate-glass  shop  window  put  up  by  the  lessee,  so 
as  to  be  moveable  without  screws,  nails,  or  glue,  and  fastened  only  by 
wedges.  Burt  v.  Haslett,  25  L.  J.,  C.  P.  201 ;  Ex.  Ch.,  18  C.  B.  893 ;  25 
L.  J.,  C.  P.  295.  On  a  covenant  to  repair,  the  breach  alleged  that  defen- 
dant did  not  repair,  "but  on  the  contrary  permitted  the  premises  to  be 
ruinous  for  want  of  repair."  Held,  that  plaintiff  must  show  permissive 
and  not  voluntary  waste.     Edge  v.  Pemberton,  12  M.  &  W.  187. 

Where  the  lessee  is  obliged  to  repair  in  consequence  of  his  lessor's  refusal 
to  do  so,  he  cannot  recover  the  expense  of  finding  other  premises  for  use 
during  the  repairs.  Green  v.  Bales,  2  Q.  B.  225.  A  lessee,  who  underlets 
with  covenants  to  repair  in  the  same  terms  as  in  his  own  lease,  is  not 
necessarily  entitled  to  recover  from  the  under-lessee  the  cost  of  an  action 
for  non-repair  brought  against  himself ;  for  though  the  covenants  of  the 
lessee  and  under-lessee  may  be  in  words  the  same,  they  are,  in  substance, 
different  if  entered  into  at  different  times.  Walker  v.  Hatton,  10  M.  &  W. 
249.  This  case  was  decided  on  the  ground  that  a  covenant  to  repair  is  to 
be  construed  with  reference  to  the  state  of  the  premises  when  it  began  to 
operate;  and  this  ground  is  no  doubt  a  sound  one  if  by  "  state  of  the 
premises  "  is  meant  their  age,  and  not  their  state  of  repair,  for  the  lessee's 
liability  under  a  repairing  lease  is  not  dependent  on  the  state  of  repair  in 
which  the  premises  were  at  the  time  of  the  demise.  Boston  v.  Pratt,  2  H. 
&  C.  683;  33  L.  J.,  Ex.  233,  Ex.  Ch.,  cited  ante,  p.  728.  But  the  lessee 
may  recover  the  amount  of  dilapidations  recovered  against  himself  and 
occasioned  by  the  under-lessee's  neglect.  Penley  v.  Watts,  7  M.  &  W. 
601;  Walker  v.  Hatton,  supra.  And  he  may  recover  the  costs  of  such 
action,  if  he  have  given  notice  of  it  to  the  under-lessee,  and  received  his 
.sanction  for  defending  it :  and  his  sanction  may  be  inferred  if  he  do  not 
prohibit  the  defence.  Semb.  Blythe  v.  Smith,'  5  M.  &  Gr.  405,  412-3; 
and  see  Ralph  v.  Crunch,  cited  post,  p.  737.  And  where  the  under-lessee. 
A.,  contracted  with  the  lessee,  B.,  to  perform  the  covenants  of  the  superior 
lease,  A.  is  under  a  contract  to  indemnify  B.,  and  is,  without  such  sanction, 
liable  to  B.  for  the  costs  of  an  action  brought  against  B.  by  the  superior 
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landlord,  and  reasonably  defended.  Hornby  v.  Cardwell,  8  Q.  B.  D.  329T 
per  Brett  and  Cotton,  L.  JJ.  The  lessee  cannot  recover  from  his  under- 
lessee,  as  special  damage,  the  value  of  a  lease  forfeited  for  non-repair, 
unless  it  appears  that  the  forfeiture  was  solely  owing  to  the  under-lessee's 
non-repair.  Clow  v.  Brogden,  2  M.  &  Gr.  39.  Where  A.  demised  to  the 
plaintiff  with  special  covenants  to  repair  and  insure,  and  the  plaintiff 
underlet  to  the  defendant  withlike  covenants,  and  A.  afterwards  recovered 
possession  for  breach  of  the  plaintiff's  covenant,  it  was  held  that  the 
plaintiff  could  not,  in  an  action  of  covenant  against  the  defendant,  recover 
damages  for  the  loss  of  his  beneficial  reversion  in  the  term  ;  for  the  term 
was  forfeited  for  the  breach,  not  of  the  defendant's  covenants,  but  of  the 
plaintiff's  covenants,  and  there  was  no  covenant  by  defendant  to  indemnify. 
Logan  v.  Hall,  4  0.  B.  598. 

Where  the  defendant  covenanted  to  keep  the  demised  premises  in  repair, 
the  same  being  first  put  into  repair  by  the  landlord,  it  was  held  that  the 
repairing  by  the  landlord  was  a  condition  precedent  to  the  defendant's 
obligation  on  his  covenant.  Neale  v.  Ratcliffe,  15  Q.  B.  916;  20  L.  J., 
(i.  B.  130;  Con-anl  v.  Gregory,  L.  B.,  2  C.I*.  153.  A  lessor  cannot  be 
sued  on  a  covenant  to  keep  demised  premises  in  repair,  unless  he  has  had 
notice  of  the  want  of  repair.  Makin  v.  Waikinson,  L.  R.,  6  Ex.  25; 
Manchester  Bonded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507.  Such  a  cove- 
nant implies  a  licence  to  the  landlord  to  go  on  the  land,  for  a  reasonable 
time,  to  effect  the  repairs  requisite.  Saner  v.  Bilton,  7  Ch.  D.  815. 
Where  the  covenant  is  to  repair,  the  defendant  being  allowed  rough 
timber  by  the  lessor,  the  general  averment  by  the  plaintiff  (lessor)  of 
readiness  to  supply,  &c,  will  not  oblige  him  to  show  that  he  has  cut  down 
and  prepared  timber,  defendant  not  having  required  him  to  do  so.  Semb. 
Martyn  v.  Clue,  18  Q.  B.  0(51 ;  22  L.  J.,  Q.  B.  147.  An  agreement  by  the 
landlord  to  put  a  building  in  good  tenantable  repair  is  satisfied  if  it  is  in 
such  repair  when  the  tenant  takes  possession,  and  he  does  so  without 
objection,  although  in  fact  the  repairs  prove  insufficient  to  strengthen  the 
building  sufficiently  for  the  particular  purpose  to  which  the  tenant  applies 
it.   McClurey.  L?'tt7e,19L.T.287,M.T.  1808,  Ex.    See  Saner  v.  Bilton, supra. 

A  covenant  by  lessor  to  keep  premises  in  proper  condition  for  storing 
cartridges  has  reference  only  to  the  physical  condition  of  the  premises. 
Newby  v.  Sharpe,  8  Ch.  1).  39,  C.  A. 

As  to  a  lessee's  liability  to  costs  and  expenses  incurred  by  the  lessor  in 
employing  a  solicitor,  surveyor,  &c,  in  reference  to  a  breach  giving  a 
light  of  re-entry,  which  the  lessor  has  waived,  or  from  which  the  lessee  is 
relieved,  see  the  Conveyancing  and  Law  of  Property  Act,  1892  (55  &  56 
V.  c.  13),  s.  2  (1)  cited  sub  til.  Action,  for  recovery  af  land  by  the  land- 
lord— Forfeiture  waived,  post,  p.  1023. 

As  to  the  liability  over  of  an  assignee  who  has  indemnified  the  defen- 
dant, and  has  been  brought  in  as  a  third  party,  see  Gooch  v.  Clutterbuck, 
(1899)  2  Ch.  148,  C.  A. 

Breach  of  covenant  to  pay  rates  and  taxes.']  This  covenant  seems  to 
extend  to  subsequently  imposed  taxes  of  the  same  nature  as  those  in 
existence  at  the  time  of  the  covenant,  but  not  to  taxes  of  a  different 
nature;  see  Brewster  v.  Kitchell,  1  Salk.  198;  1  Ld.  Rayin.  317.  In  this 
case  the  covenant  was  to  pay  a  rent-charge,  without  deducting  any  taxes. 
A  covenant  to  pay  the  rent  without  "any  deduction,  defalcation,  or 
abatement";  Bradbury  v.  Wright,  2  Doug.  024;  or  an  agreement  to  pay 
all  taxes;  Amfield  v.  White,  By.  &  M.  240;  obliges  the  tenant  to  pay  the 
land  tax.  See  Christ's  Hospital  v.  Harrild,  2  M.  &  Gr.  707,  as  to  tenant's 
liability  for  rent-charge  in  lieu  of  land  tax.     A  parliamentary  tax  is  one 
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imposed  directly  by  Act  of  Parliament.  Palmer  v.  Earith,  14  M.  &  W. 
428,  per  Parke,  B.  A  sewers  rate  did  not  fall  within  a  covenant  of  this 
description.  S.  C.  See  also  Baker  v.  Greenhill,  3  Cj.  B.  148.  A  covenant 
to  pay  all  taxes  and  assessments,  except  "the  level  tax,  property  tax,  and 
land  tax,"  was  held  not  to  include  the  tithe  rent-charge  of  which  the 
lessor  was  owner.  Jeffrey  v.  NeaJe,  L.  E.,  6  C.  P.  240.  A  covenant  to 
pay  all  rates,  taxes,  and  impositions  whatsoever,  whether  parliamentary. 
parochial,  or  imposed  by  the  Corporation  of  the  City  of  London,  or  other- 
wise howsoever,  which  then  were,  or  thereafter  might  be,  rated,  charged,  or 
assessed  on  the  said  premises  or  any  part  thereof,  or  on  the  said  yearly  rent, 
or  on  the  landlord,  owner,  or  tenants  of  the  said  yearly  rent,  does  not  include 
water-rate  due  to  a  water  company.  Badcock  v.  Hunt,  22  Q.  B.  D.  145,  C.  A. 

Covenants  to  pay  taxes,  &c,  are  frequently  so  framed  as  not  to  be 
limited  in  their  application  to  the  usual  annual  assessments  made,  but  to 
extend  to  sums  levied  for  the  permanent  improvement  of  the  premises. 
How  far  they  so  extend  depends  on  the  construction  of  the  covenant  in 
each  case.  Bu<l<l  v.  Marshall,  5  C.  P.  D.  490,  per  Baggallay,  L.J.  Thus, 
the  words  "all  outgoings  whatsoever,  rates,  taxes,  scots,  &c,  whether 
parochial  or  parliamentary,  which  then  were  or  should  be  thereafter  " 
chargeable  on  the  said  marsh  lands  demised,  were  held  to  include  an 
extraordinary  assessment  made  by  commissioners  of  sewers  for  a  work  of 
permanent  benefit  on  the  land.  Waller  v.  Andrews,  3  M.  &  W.  312.  So 
a  covenant  to  pay  rent,  "free  and  clear  of  and  from  all  manner  of  par- 
liamentary, parochial,  and  other  taxes,  rates  and  assessments,  deductions, 
or  abatements  whatsoever,"  was  held  to  include  the  expense  of  paving 
footways  adjoining  the  houses,  which  paving  was  done  under  a  local  act 
requiring  the  expense  to  be  paid  primarily  by  the  tenants,  and  empowering 
them  to  deduct  from  their  landlord's  rent  the  sum  so  paid  by  them.  Payne 
v.  Burridge,  12  M.  &  W.  727.  So  a  covenant  "  to  pay  and  discharge  all 
taxes,  rates,  duties  and  assessments  whatsoever  which  during  the  con- 
tinuance of  the  demise  should  be  taxed,  assessed,  or  imposed  on  the  tenant 
or  landlord  of  the  premises  demised  in  respect  thereof,"  was  held  to 
include  the  sum  which  the  vestry  had  compelled  the  owner  to  pay  them 
under  the  provisions  of  the  Metropolitan  Management  Acts,  1856,  1862, 
as  the  proportionate  part  of  the  expense  of  paving  the  adjoining  street 
under  those  acts.  Thompson  v.  Lapworth,  L.  E.,  3  C.  P.  149.  Hartley  v. 
Hudson,  4  C.  P.  D.  367  (decided  under  the  Public  Health  Acts,  1848, 
1875),  is  to  the  same  effect.  So  the  decision  was  to  the  same  effect  where 
the  tenant  covenanted  to  "bear,  pay  and  discharge"  "all  other  taxes, 
rates,  duties  and  assessments  whatsoever,"  which  should  be  charged  "  on 
the  said  premises  or  any  part  thereof,  or  upon  the  landlord  or  tenant  in 
respect  thereof,  or  in  respect  of  the  said  yearlv  rent;  "  Budd  v.  Marshall, 
6  C.  P.  D.  481,  C.  A.  (Public  Health  Act,  1875) ;  or  "  all  burthens,  duties 
and  services  ;  "  Sweet  v.  Seager,  2  C.  B.,  N.  S.  119  (Metropolis  Management 
Act,  1855) ;  or  "all  taxes,  rates,  assessments  and  outgoings  whatsoever," 
"imposed  upon  the  said  demised  premises,"  or  "upon  the  landlord  or 
tenant  in  respect  thereof  or  on  the  rent  thereby  reserved;  "  Crosse  v.  Pan-, 
L.  E.,  9  Ex.  209  (Sanitary  Act,  1866,  s.  10);  Aldridge  v.  Feme,  17 
Q.  B.  D.  212  (Metropolis '  Management  Acts,  1855,  1862);  Smith  v. 
Robinson,  (1893)  2  Q.  B.  53  ;  Brett  v.  Rogers,  (1897)  1  Q.  B.  525  ;  Farlow 
v.  Stevenson,  (1900)  1  Ch.  128,  C.  A.  (Public  Health  (London)- Act,  1891, 
54  &  55  V.  c.  76).  See  also  Midgley  v.  Coppock,  4  Ex.  D.  309,  C.  A. 
(decided  between  vendor  and  purchaser). 

But  under  a  covenant  to  pay  "rates  and  assessments  which,  whether 
parliamentary,  parochial,  or  otherwise  now  are  or  at  any  time  during  the 
.-said  term  shall  be  taxed,  rated,  charged,  assessed,  or  imposed  upon  tin- 
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said  premises  or  any  part  thereof,  or  upon  or  payable  by  the  occupier  or 
tenant  in  respect  thereof,"  it  was  held  that  a  charge  similar  to  that  in 
Thompson  v.  Lapworth,  ante,  p.  733,  must  be  borne  by  the  landlord,  as  it 
was  imposed  on  him  in  respect  of  the  premises,  and  the  tenant  did  not, 
by  his  covenant,  relieve  the  landlord  of  this  burthen.  Allumv.  Dickinson, 
9Q.  B.  D.  632,  C.  A. ;  Wilkinson  v.  Oollyer,  13  Q.  B.  D.  1  ;  Baylis  v. 
Jiggens,  (1898)  2  Q.  B.  315.  The  decision  in  Tidswell  v.  Whitworth,~L.  R., 
2  0.  P.  326,  decided  on  a  local  act,  is  to  the  same  effect.  See  this  case 
explained  in  Thompson  v.  Lapworth,  L.  R.,  3  C.  P.  149,  159.  So  under 
a  similar  covenant  the  lessor  was  held  bound  to  bear  the  cost  of  work  done 
by  him  under  an  order  made  on  him  under  the  Public  Health  Act,  1875,  s.  94. 
Rawlins  v.  Briggs,  3  C.  P.  D.  368.     See  also  Bird  v.  Elwes,  L.  R.,  3  Ex.  225. 

The  principles  to  be  deduced  from  the  above  cases  may  be  shortly 
summed  up  as  follows  : — Where  the  covenant  includes  only  an  obligation 
to  make  money  payments  to  the  local  or  other  authorities,  then,  although 
the  tenant  is  liable  to  reimburse  the  owner  when  the  duty  is  primarily  to 
pay  money  to  the  authorities  (as  in  Waller  v.  Andrews,  Payne  v.  Burridge, 
Thompson  v.  Lapworth,  and  Hartley  v.  Hudson,  ante,  p.  733),  yet  he  is 
not  liable  where  the  owner  is  primarily  bound  to  do  the  work  himself, 
and  it  is  only  on  his  default  that  the  authority  could  do  the  work  and 
assess  him  (as  in  Allum  v.  Dickinson,  Wilkinson  v.  Oollyer,  Baylis  v. 
Jiggens,  Tidswell  v.  Whitworth,  and  Rawlins  v.  Briggs,  supra).  The 
covenants  may,  however,  be  wide  enough  to  cover  the  obligation  to  do 
work  at  the  instance  of  the  local  authority.  Budd  v.  Marshall,  Sweet  v. 
Seager,  Crosse  v.  Raw,  Aid  ridge  v.  Feme,  Smith  v.  Robinson,  Brett  v.  Rogers, 
and  Farlow  v.  Stevenson,  ante,  p.  733;  a  covenant  to  pay  all  "duties"' 
or  "outgoings,"  or  "impositions  charged  upon  the  premises  or  the 
landlord  in  respect  thereof,"  being  sufficient  for  this  purpose.  S.  CO, 
As  to  the  construction  of  a  covenant  to  pay  rates  levied  on  mines  under 
the  Rating  Act,  1874,  see  Chaloner  v.  Bolchow,  3  Ap.  Ca.  933,  D.  P. 

An  absolute  covenant  to  pay  rates  is  broken  on  non-payment,  although 
no  demand  has  been  made  on  the  tenant  for  payment.  Davis  v.  Barrel!, 
10  0.  B.  821. 

Where  the  lessor  covenants  with  the  lessee  to  pay  all  rates  and  taxes 
already  charged,  or  to  be  charged,  on  the  premises,  he  is  liable  to  pay 
thern  only  on  the  rent  reserved,  and  not  on  the  full  improved,  value  of  the 
premises.     Watson  v.  Home,  7  B.  &  C.  286  ;  Smith  v.  Humble,  15  C.  B.  321, 

Breach  of  covenant  for  title.']  The  covenants  for  title,  on  which  remedies- 
are  sought  in  the  courts  of  common  law,  are  principally  the  covenant  that 
the  grantor  is  seised  in  fee,  or  has  power  to  convey  ;  and  the  covenant  for 
quiet  enjoyment,  express  or  implied,  and  freedom  from  incumbrances.. 
By  the  Conveyancing  and  Law  of  Property  Act,  18S1  (44  &  45  V.  c.  41), 
s.  7,  in  the  case  of  conveyances  on  sale,  mortgage,  or  settlement,  or  by  a 
trustee,  mortgagee,  &c,  executed  after  31st  December,  1881 ,  the  respective 
covenants  which  were  usually  inserted  in  such  instruments  are  now 
implied.  By  sect.  7  (7),  such  covenants  may  be  varied  or  extended  by  the 
instrument.  The  statement  of  claim  alleges,  by  way  of  breach,  that  the 
defendant  was  not  seised,  or  had  not  power,  &c,  at  the  time  of  the  con- 
veyance, or  that  some  person  who  before  and  at  the  time  of  the  conveyance 
by  the  defendant  had,  and  still  has,  lawful  right  to  the  premises,  &c, 
entered  and  evicted  the  plaintiff,  or  that  the  entry  or  other  disturbance 
was  by  or  under  the  defendant  himself. 

Proof  that  the  defendant  is  in  as  heir  of  the  lessor  is  sufficient  to  charge 
him  as  assignee  of  the  reversion  of  a  lease.  Derisley  v.  Cu stance,  4  T.  R, 
75.     See  sub  tit.  Action  against  heir  and  devisee,  post,  pp.  1153  et  seq. 
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A  covenant  for  title  by  a  vendor  in  fee  does  not  extend  to  acts  done 
previously  to  the  last  preceding  sale.  David  v.  Sabin,  (1893)  1  Ch.  534, 
544,  per  Lindley  and  Smith,  L.JJ.  Thus  where  A.  sells  and  conveys 
land  to  B.,  his  heirs  and  assigns,  and  covenants  with  them  for  title,  and 
B.  conveys  the  land  to  C,  C.  cannot  sue  A.  in  respect  of  an  incumbrance 
affecting  the  land  prior  to  the  latter  conveyance.  Spoor  v.  Green,  L.  B.,  9 
Ex.  99.  Where  the  incumbrance  affecting  the  land  was  a  mining  lease 
granted  by  A.,  prior  to  the  conveyance  to  B.,  it  was  held  that  the  breach 
was  complete  at  the  time  of  the  conveyance  to  B.,  and  that  no  fresh  cause 
of  action  arose  on  the  subsequent  subsidence  of  the  surface,  owing  to  the 
working  of  the  mines  prior  to  the  conveyance  to  C.  S.  C.  Where  the 
covenant  was  of  seisin  in  fee,  and  the  premises  were,  in  fact,  copyhold  of 
inheritance,  the  jury  ought  to  find  as  damage  the  difference  in  value 
between  lands  of  each  tenure.     Gray  v.  Briscoe,  Noy,  142. 

Liability  under  the  Metropolitan  Management  Act,  1862  (25  &  26  V. 
c.  102),  s.  77,  to  contribute  to  the  cost  of  paving  a  new  road  adjoining  a 
house  sold,  which  costs  had  been  apportioned  before  sale,  is  not  an  incum- 
brance on  the  property.  Egg  v.  Blaney,  21  Q,.  B.  D.  107.  Secus,  where 
a  similar  liability  arises  under  the  Public  Health  Act,  1875  (38  &  39  V. 
c.  55),  ss.  150,  257 ;  In  re  Bettesworth  and  Richer,  37  Ch.  D.  535 ;  though, 
until  the  apportionment,  there  is  no  liability  to  pav.  Boor  v.  Hopkins, 
40  Ch.  D.  572. 

On  a  covenant  for  quiet  enjoyment  generally,  it  will  not  support  the 
breach  to  show  a  tortious  disturbance  by  a  stranger ;  for  it  is  only  a  cove- 
nant against  persons  having  lawful  title  ;  Dudley  v.  Folliott,  3  T.  B.  587; 
2  Wms.  Saund.  178  (8) ;  unless  the  covenant  is  against  disturbance  by  a 
particular  person,  when  it  is  sufficient  to  show  any  disturbance  by  him, 
whether  by  lawful  title  or  otherwise.  Nash  v.  Palmer,  5  M.  &  S  374. 
So,  where  the  covenant  is  against  disturbance  by  the  lessor,  his  heirs  or 
executors,  it  is  sufficient  to  show  any  disturbance  bv  him  or  them.  Forte 
v.  Vine,  2  Boll.  Bep.  21  ;  1  Wms.  Saund.  181  b,  '(g).  Thus,  where  the 
lessor  lets  a  seam  of  coal  with  covenant  for  enjoyment  without  molesta- 
tion, »fec.,  and  he  afterwards  works  minerals  in  the  stratum  above  the 
coal,  so  as  to  damage  the  coal  mine,  an  action  lies  for  breach  of  covenant; 
though  a  mere  nuisance  by  the  lessor  on  his  own  land  is  not  necessarily 
a  breach  of  such  a  covenant.  Shaw  v.  Stenton,  2  H.  &  N.  858;  27  L.  J., 
Ex.  253.  See  further  Spoor  v.  Green,  supra,  and  Harrison  v.  Ld.  Mun- 
caster,  post,  p.  736.  Where  the  covenant  is  for  quiet  enjoyment  against 
A.  and  any  other  person  by  his  means,  title,  or  procurement,  it  is  sufficient 
proof  of  the  breach  to  show  an  entry  by  A.'s  wife,  in  whose  name  A.  pur- 
chased jointly  with  his  own.  Butler  v.  Swinerton,  Palm.  339.  So,  in  the 
case  of  a  covenant  for  quiet  enjoyment  against  all  claiming  by,  from,  or 
under  him,  a  claim  of  dower  by  his  wife  is  a  breach  of  the  covenant. 
Grodb.  333 ;  Palm.  340.  So,  the  appointee  of  A.,  by  virtue  of  the  power 
in  the  making  of  which  A.  concurred,  is  a  person  claiming  under  him. 
Hurd  v.  Fletcher,  1  Doug.  43;  Carpenter  v.  Parker,  3  C.  B.,  N.  S.  206; 
27  L.  J.,  C.  P.  78.  So,  where  A.,  seised  in  fee,  settled  his  estate  upon 
himself  for  life,  remainder  to  his  first  and  other  sons  in  tail,  and  mad'  a 
lease,  and  covenanted  for  quiet  enjoyment  without  interruption  of  the 
lessor,  his  heirs  or  assigns,  or  any  other  person  claiming  any  estate,  right 
or  interest,  by,  from,  or  under  him,  the  eldest  son  was  held  to.be  a  person 
claiming  under  the  lessor.  Evans  v.  Vaughan,  4  B.  &  C.  261.  Where  the 
covenant  is  that  the  defendant  has  not  done,  permitted,  or  suffered  any 
act,  &c,  the  assenting  to  an  act  which  the  covenantor  could  not  prevent 
is  not  a  breach.  Hobson  v.  Middleton,  6  B.  &  C.  295  ;  Thackeray  v.  Wood., 
6  B.  &  S.  766  ;  34  L.  J.,  Q.  B.  226.     But  where  a  mortgagee,  who  lias 
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■entered  into  a  similar  covenant,  was  party  to  a  deed  whereby  the  mort- 
gagor created  an  incumbrance  on  the  mortgaged  land,  this  is  a  breach 
of  the  covenant.  See  Clifford  v.  Hoare,  L.  B.,  9  0.  P.  3(52.  A  covenant 
for  quiet  enjoyment  "  acquitted  of  all  grants,  rents,"  &c,  is  broken  by  the 
existence  of  a  quit  rent,  incident  to  the  tenure,  and  due  to  the  lord  of  the 
manor,  though  none  was  in  arrear  at  the  time  of  the  conveyance.  Ham- 
mond v.  Hill,  Comyn,  180.  A  covenant  against  interruption  by  the  vendor, 
or  his  act  or  defaults,  extends  to  arrears  of  quit  rent  due  while  the  vendor 
was  in  possession  and  unpaid  by  him,  though  it  may  have  become  due 
"before  he  held  the  estate.  Howes  v.  Brushfield,  3  East,  491.  Entry  on  a 
lessee  and  distress  for  land-tax,  due  from  lessor  before  the  demise,  is  not  a 
breach  of  covenant  for  quiet  enjoyment,  without  disturbance  by  the  lessor 
or  any  one  claiming  by,  from,  and  under  him ;  for  that  is  not  a  claim  under 
him,  but  a  claim  against  him.  Stanley  v.  Hayes,  3  Q.  13.  105.  But  semb. 
the  plaintiff  might  have  paid  the  tax  and  sued  for  money  paid.  Vide  ante, 
p.  591.  Such  a  covenant  is  not  broken  by  the  re-entry  by  a  superior 
landlord  for  non-payment  of  rent  and  non-repair  under  the  conditions 
■of  his  lease.  Eelhj  v.  Rogers,  (1892)  1  Q.  B.  910,  C.  A.  The  entry  of  the 
party  claiming  lawful  title  is  not  less  a  breach  of  covenant  because  the 
covenantee,  who  sues,  may  have  instigated  him  to  enforce  the  claim. 
Young  v.  Raincock,  7  0.  B.  310.  Merely  forbidding  the  plaintiff's  tenant, 
A.,  to  pay  his  rent,  is  not  a  breach  of  the  covenant  for  quiet  enjoyment. 
Witchcot  v.  Nine,  Brownl.  &  Gold.  81.  But  a  notice  by  B.  to  A.  to  pay  his 
rent  to  B.,  followed  by  payment,  is  a  breach.  Edge  v.  Boileau,  16  Q.  B.  D. 
117.  It  is  in  every  case  a  question  of  fact  whether  the  quiet  enjoyment 
of  the  land  has,  or  bas  not,  been  interrupted,  and  where  it  has  been  so 
interrupted  by  the  acts  of  the  covenantor  or  those  lawfull}'  claiming  under 
him,  the  covenant  is  broken,  although  neither  the  title  to  the  land,  nor 
the  possession  of  the  land,  is  otherwise  affected.  Sanderson  v.  Mayor  of 
Berwick,  13  Q.  B.  D.  547,  551,  per  C.  A.  ;  accord.  Robinson  v.  Kilrert,  41 
Oh.  D.  88,  97,  per  Lindley,  L.J.  ;  Aldin  v.  Latimer,  &c,  &  Co.,  (1894)  2 
Ch.  437.  Thus  the  flooding  of  the  plaintiff's  warehouse,  see  Anderson  v. 
Oppenheimer,  5  Q.  B.  602;  or  his  mine;  see  Harrison  v.  Ld.  Muncaster, 
(1891)  2  Q.  B.  680,  C.  A. ;  is  a  breach  of  the  covenant.  So,  it  has  been 
held,  is  the  election  by  the  lessor  of  a  wall  so  near  the  chimneys  of  the 
demised  house  as  to  make  them  smoke.  Tebb  v.  Cave,  (1900)  1  Ch.  642. 
The  interruption  must  be  "caused  either  by  a  direct  act  of  interruption  by 
the  defendant  himself,  or  by  some  act  the  consequence  of  which,  it  either  was 
foreseen,  or  ought,  if  reasonable  care  had  been  exercised,  to  have  been  fore- 
seen,would  be  an  interruption."  S.  0.  Id.  686.  Where  S.  let  land  to  B., 
who  subsequently  surrendered  his  lease  to  S.,  after  having,  without  S.'s 
knowledge,  underlet  a  part  to  X.  by  way  of  mortgage,  and  S.  then  sold 
the  land  with  the  usual  covenants  (see  44  &  45  V.  c.  41,  s.  7  (a))  to  B., 
under  whom  D.  claimed,  it  was  held  that  the  under-lease  constituted 
a  breach  of  the  covenants  for  quiet  enjoyment  and  against  incumbrances, 
under  which  D.  could  sue  S.  David  v.  Sabin,  (1893)  1  Ch.  523,  C.  A. 
It  is  no  answer  to  such  action  that  S.  was  induced  by  the  fraud  of  B.  in 
concealing  the  under-lease  to  execute  the  conveyance  to  him,  for  the 
action  arises  from  privity  of  estate.  S.  C.  A  mere  nuisance,  e.g.,  noise 
committed  or  allowed  by  the  lessor,  has  been  held  not  to  be  a  breach 
of  the  covenant.  Jenkins  v.  Jackson,  40  Ch.  D.  71.  See  also  Manchester, 
&c,  By.  Co.  v.  Anderson,  (1898)  2  Ch.  394,  per  C.  A.  And  a  legal  pro- 
ceeding interfering,  not  with  the  possession,  but  with  a  particular  mode 
of  enjoyment  of  land,  as  its  use  as  a  beershop,  is  not  a  breach  of  the 
covenant.  Dennett  v.  Atherton,  L.  B.,  7  Q.  B.  316,  Ex.  Ch. ;  see  Porter  v. 
Drew,  5  C.  P.  J).  143. 
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A  covenant  not  to  use  lands  for  certain  specified  trades,  does  not  imply 
a  warranty  that  it  may  be  used  for  all  other  trades.     S.  C. 

In  a  conveyance  of  land  from  A.  to  B.,  A.  covenanted  with  B.  for  title 
and  quiet  enjoyment,  notwithstanding-  any  act  or  thing  done  or  suffered 
by  him,  or  any  of  his  ancestors  or  predecessors  in  title  :  by  a  subsequent 
decree  in  Chancery,  which  bound  B.,  although  not  a  party  to  the  suit, 
the  land  was  declared  subject  to  rights  of  common  ;  this  decree  was,  in 
the  absence  of  any  actual  disturbance  of  B.  in  his  possession,  held  no 
breach  of  the  covenant  for  quiet  enjoyment ;  nor,  in  the  absence  of 
evidence  of  a  grant  of  common  by  A.'s  predecessors  in  title,  was  it  a 
breach  of  the  covenant  for  title.  Howard  v.  Maitland,  11  Q.  B.  D.  695, 
C.  A.  A  covenant  for  title  applies  to  all  defects  of  title  within  it,  even 
although  the  defect  appears  on  the  conveyance.  Pai/e  v.  Midland  Ry. 
Co.,  (1894)  1  Ch.  11  C.  A.,  over-ruling  Hunt  v.  White,  37  L.  J.,  Oh.  326. 

For  an  instance  of  a  qualified  covenant  for  title,  where  a  house  is 
granted  with  appurtenances,  as  usually  enjoyed  therewith,  see  Thackeray 
v.  Wood,  ante,  p.  736.  As  to  breach  of  quiet  enjoyment  of  stalls  in  a 
theatre,  see  Leader  v.  Moody,  L.  B.,  20  Eq.  145. 

A  covenant  in  the  usual  form,  that  "  the  lessee  paymg  the  rent  and 
observing  the  covenants  on  his  part  to  be  observed,  should  peaceably  hold 
and  enjoy  the  said  premises,"  is  an  independent  covenant,  and  non- 
payment of  rent  and  non-observance  of  the  lessee's  covenant  is  no  answer 
to  a  breach  by  the  lessor.  Dawson  v.  Dyer,  5  B.  &  Ad.  584  ;  Edge  v. 
Boileau,  aide.  p.  736. 

The  defendant  granted  the  plaintiff  a  lease  he  had  no  power  to  grant. 
The  plaintiff  obtained  a  fresh  lease  from  the  person  having  good  title,  and 
in  an  action  against  the  defendant,  on  the  covenant  for  quiet  enjoyment, 
he  was  held  entitled  to  recover  the  difference  in  the  expenses  and  value 
of  the  void  and  of  the  valid  lease.  Lock  v.  Furze,  19  C.  B.,  N.  S.  96;  34 
L.  J.,  C.  P.  201;  L.  B.,  1  0.  P.  441,  Ex.  Ch.  So,  where  defendant 
demised  premises  to  the  plaintiff,  and  covenanted  that  the  plaintiff  should 
occupy  them,  through  the  term,  without  any  interruption  from  the  defen- 
dant, or  any  person  claiming  under  him,  an  action  of  trespass  was 
brought  against  the  plaintiff  by  C,  who  claimed  under  the  defendant, 
and  the  plaintiff  gave  notice  of  this  action  to  the  defendant,  but  the 
defendant  took  no  notice  thereof;  the  plaintiff  then  defended  the  action, 
and  a  verdict  was  recovei'ed  against  him ;  it  was  held,  that  the  plaintiff 
was  entitled  to  recover  against  the  defendant  the  amount  of  the  verdict 
and  costs  he  was  so  compelled  to  pay,  together  with  his  cost  of  defence, 
and  compensation  for  the  loss  of  the  land,  and  the  value  of  a  conservatory 
he  had  erected  on  the  land.  Rolph  v.  Crouch,  L.  B.,  3  Ex.  44.  See  also 
Williams  v.  Burrell,  1  C.  B.  402,  and  Godwin  v.  Francis,  L.  B.,  5  C.  P. 
295,  cited  aide,  p.  490.  And  in  such  case  the  expenses  of  removal  into 
other  premises  seem  to  be  recoverable,  see  Grosvenor  Hotel  Co.  v. 
Hamilton,  (1894)  2  Q.  B.  836,  C.  A.  Where  there  had  been  no  eviction, 
only  such  damages  were  recoverable  as  the  plaintiff  had  sustained  at  the 
date  of  the  writ.  Child  v.  Stenning,  11  Ch.  D.  82,  C.  A.  In  such  case, 
however,  the  damages  would  now,  under  O.  xxxvi.  r.  58,  ante,  p.  311,  "  be 
assessed  down  to  the  time  of  assessment." 

Where  a  breach  is  not  assigned  in  the  words  of  the  covenant  merely, 
but  goes  on  to  particularize  the  sort  of  breach,  that  alone  must  be  proved ; 
Hands  v.  Mantle,  3  T.  B.  307;  unless  the  judge  shall  authorize  an  amend- 
ment on  the  trial  by  striking  out  words  of  needless  particularity  ;  ante, 
p.  726.  Where  the  breach  of  a  covenant  for  enjoyment  specifics  an  entry 
and  expulsion  by  the  defendant,  it  is  not  enough  to  prove  a  refusal  by  the 
defendant  to  let  the  plaintiff  take  possession.  Hawkes  v.  Orton,  5  Ad.  &  E. 
R. — vol.  11.  D 
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367.  But  where  the  first  part  of  the  breach  contains  the  gist  of  the  action, 
the  plaintiff  need  not  prove  superfluous  matter  of  aggravation.  Deffell  v. 
Brocklebarik,  4  Price,  36. 

The  plaintiff  may  assign  a  breach  on  the  implied  covenant  for  quiet 
enjoyment  contained  in  the  word  demise  ;  Corn.  Dig.  Cov.  (A.  4) ;  Shep. 
Touch.  160  ;  in  a  lease  under  seal  this  word  implies  a  power  to  lease,  and 
hence  to  support  the  action  it  is  not  necessary  that  the  lessee  should  be 
actually  evicted ;  1  Wins.  Saund.  322  a,  (2).  In  Mostyn  v.  W.  Mostyn 
Goal  and  Iron  Co.,  1  C.  P.  D.  145,  it  was  held  that  the  word  let  had  the 
same  effect  as  demise.  Sed.  qucere,  see  Baynes  v.  Lloyd,  (1895)  1  Q.  B.  820; 
2  Id.  610,  C.  A.  The  implied  covenant  ceases  with  the  estate  out  of 
which  the  lease  is  granted.  S.  C.  Adams  v.  Gibney,  6  Bing.  656 ;  see 
Pen/old  v.  Abbott,  32  L.  J.,  Q.  B.  67  ;  and  is  restrained  by  an  express 
covenant  for  quiet  enjoyment.  Line  v.  Stephenson,  4  N.  C.  678  ;  Ex.  Ch., 
5  N.  C.  183;  Stannard  v.  Forbes,  6  Ad.  &  E.  572;  Dennett  v.  Atherton, 
L.  K,.,  7  Q.  B.  316,  Ex.  Oh.  A  warranty  of  the  demise  by  the  lessor  is 
not  an  implied  covenant,  but  an  express  one,  and  extends  to  the  whole 
term  granted.      Williams  v.  Barrel!,  1  C.  B.  402. 

In  a  demise  by  parol  there  is  an  implied  contract  for  quiet  enjoyment, 
but  not  for  good  title.  Bandy  v.  Cartwright,  8  Exch.  913  ;  22  L.  J.,  Ex. 
285,  and  xl.  note;  Hall  v.  City  of  London  Bremen/  Co.,  2  B.  &  S.  737  ;  31 
L.  J.,  Q.  B.  257.  See  Cross\.'  Warter,  (1870)  W.  N.  137,  E.  T.,  Q.  B. 
But,  in  an  agreement  for  a  lease  there  is  no  contract  for  quiet  enjoyment ; 
Brashier  v.  Jackson,  6  M.  &  W.  549;  it  is,  however,  an  implied  condition 
that  the  lessor  has  a  good  title  to  let  for  the  proposed  term,  and  he  is 
liable  for  a  breach  of  this  condition.  Stranks  v.  St.  John,  L.  K,.,  2  C.  P. 
376.  A  person  having  only  an  interesse  termini  cannot  maintain  an  action 
for  quiet  enjoyment  against  the  grantor,  Wallis  v.  Hands,  (1893)  2  Ch. 
75 ;  but  he  may  bring  an  action  against  him  for  not  putting  him  into 
possession ;  S.  C.  Id.  85 ;  Coe  v.  Clay,  5  Bing.  440 ;  Jinks  v.  Edwards, 
11  Exch.  775.  A  mere  agreement  for  a  lease  will  not  support  such  an 
action.  Drury  v.  Macnamara,  5  E.  &  B.  612  ;  25  L.  J.,  Q.  B.  5,  unless 
specific  performance  could  be  granted,  for  in  such  case  damages  may  be 
granted  as  an  alternative  remedy.  Vide  ante,  p.  326.  A  tenant  may  sue 
his  landlord,  G.,  for  injury  to  the  demised  house,  by  vibration  caused  by 
G.'s  machines  on  adjacent  land,  although  the  house  was  unusually  weak. 
Grosvenor  Hotel  Co.  v.  Hamilton,  (1894)^2  Q.  B.  836,  C.  A. 

Breach  of  covenant  to  yield  up  jmssession  of  premises  at  end  of  term.']  A 
covenant  to  this  effect  is  usually  to  be  found  in  leases ;  but  even  in  the 
absence  of  such  a  covenant,  "when  a  lease  is  expired  the  tenant's 
responsibility  is  not  at  an  end,  for  if  the  premises  are  in  possession  of  an 
under-tenant,  the  landlord  may  refuse  to  accept  the  possession,  and  hold 
the  original  lessee  liable ;  for  the  lessor  is  entitled  to  receive  the  absolute 
possession  at  the  end  of  the  term."  Harding  v.  Crethorn,  1  Esp.  57,  per 
Ld.  Kenyon;  approved  in  Christy  v.  Tancred,  7  M.  &  W.  127,  130,  per 
Parke,  B.  The  same  rule  applies  in  the  case  of  a  tenancy  under  a  parol 
agreement  for  a  lease.  Henderson  v.  Squire,  L.  K..,  4  Q.  B.  170.  The 
landlord  is  entitled  to  recover  all  the  loss  he  has  sustained  by  not  being 
put  in  possession  of  the  entire  premises  at  the  end  of  the  term ;  he  is 
entitled  to  a  sum  equivalent  to  the  rent  he  has  lost,  and  to  the  costs  of  an 
ejectment  against  an  under-tenant,  who  has  wrongfully  held  over.  S.  C. 
So,  the  lessor  may  recover  for  damages  occasioned  by  having  to  com- 
promise an  action,  by  a  person  (to  whom  he  had  let  in  reversion),  for  not 
giving  possession,  together  with  the  costs  of  such  action  ;  and  his  accept- 
ance of  rent  for  the  time  held  over  is  no  answer.     Bramley  v.  Chesterden, 
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2  0.  B.,  N.  S.  .392;  27  L.  J.,  C.  P.  23.     As  to  damages  for  not  delivering 

up  fixtures  at  the  end  of  the  term,  see  Watson  v.  Lane,  ante,  p.  729. 
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By  statute  4  G.  2,  c.  28,  s.  1,  in  case  any  tenant  for  life,  lives,  or 
years,  or  other  person  who  shall  come  into  possession  of  any  lands,  tene- 
ments, or  hereditaments,  by,  from,  or  under,  or  by  collusion  with  such 
tenant,  shall  wilfully  hold  over  any  lands,  &c,  after  the  determination  of 
such  term,  and  after  demand  made,  and  notice  in  writing  given,  for 
delivering  the  possession  thereof  by  his  landlord  or  lessor,  or  the  person 
to  whom  the  remainder  or  the  reversion  of  such  lands,  &c,  shall  belong, 
or  his  agent  thereimto  lawfully  authorized,  such  person  so  holding  over 
shall,  for  the  time  he  shall  so  hold  over  or  keep  the  person  entitled  out  of 
possession  of  the  said  lands,  &c.,  pay  to  the  person  so  kept  out  of  posses- 
sion, his  executors,  administrators,  or  assigns,  at  the  rate  of  double  the 
yearly  r<due,  of  the  lands,  &c,  so  detained,  for  so  long  a  time  as  the  same 
are  detained,  to  be  recovered  by  action  of  debt  in  one  of  the  Queen's 
Courts  of  Record. 

The  landlord  may  also  sue  for  a  breach  of  the  implied  agreement  to  give 
up  possession  of  the  premises  at  the  end  of  the  term.    Vide  (tide,  p.  738. 

Proof  of  the  demise.']  Tenants  in  common  could  not  sue  jointly  in  this 
action,  where  there  was  no  joint  demise  by  them.  Wilkinson  v.  Hall,  1 
N.  C.  713.  Nor  could  husband  and  wife  sue  jointly  on  a  parol  demise, 
by  the  husband  alone,  of  land  whereof  he  is  seised  in  right  of  his  wife, 
but  the  action  must  be  brought  by  the  husband  alone.  Harcourt  v. 
Wyman,  3  Exch.  817.  But  such  misjoinder  is  not  now  material;  vide 
ante,  pp.  90  et  seq.  A.,  the  lessor  of  defendant,  required  delivery  of  the 
premises  at  Lady-day,  when  the  lease  ended,  and  then  made  a  lease  in 
reversion  to  B.  :  defendant  held  over,  and  did  not  recognize  B.  as  landlord : 
held  that  A.,  and  not  B.,  was  the  proper  person  to  sue.  Blatchford  v. 
Cole,  5  C.  B.,  N.  S.  514;  28  L.  J.,  C.  P.  140.  A  weekly  tenant  is  not 
liable  to  the  action.     Lloyd  v.  Bosbee,  2  Camp.  453. 

Proof  of  the  determination  of  the  term,  and  of  the  demand.']  In  general, 
the  determination  of  the  term  will  be  proved  by  evidence  of  the  service 
of  a  notice  to  quit  upon  the  defendant ;  and  if  such  notice  be  proved,  it 
will  not  be  necessary  to  show  a  demand  ;  for  the  notice  includes  a  demand. 
Wilkinson  v.  Colley,  5  Burr.  2694.  A  notice  to  qrdt,  containing  a  threat 
of  requiring  double  rent  on  refusal,  is  sufficient.  S.  C.  As  to  proof  of 
the  notice  or  demand,  see  ante,  pp.  3,  14,  and  cases  cited  post,  Action  for 
recovery  of  land. — By  landlord.  The  statute  requires  it  to  be  in  writing. 
"Where  the  defendant  has  held  over  after  the  determination  of  a  term 
certain,  a  demand  in  writing  of  the  possession  must  be  proved;  but  it 
need  not  appear  that  the  demand  was  made  immediately  upon  the  expira- 
tion of  the  tenancy;  Cobb  v.  Stokes,  8  East,  361;  though  the  plaintiff 
will  only  be  entitled  to  the  double  value  from  the  time  of  the  demand 
made.  And  where  the  rent  is  reserved  quarterly,  and  the  demand  is 
made  in  the  middle  of  the  quarter  after  the  expiration  of  the  tenancy,  the 
plaintiff  cannot  recover  the  single  rent  for  the  antecedent  fraction  of  the 
quarter.     S.  C.     Where  the  notice  was  served  upon  a  tenant,  a  feme  sole, 
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who  married  before  the  expiration  of  the  year,  it  was  held  that  the  land- 
lord might  maintain  debt  against  the  husband,  without  making  a  demand 
of  the  possession  from  him  ;  and  that  in  such  action  it  was  not  necessary 
to  join  the  wife  for  conformity.  Lake  v.  Smith,  1  N.  E.  174.  A  person 
appointed  by  the  Court  of  Chancery  to  receive  the  rents  and  profits  of  the 
estate,  is  a  sufficient  agent  within  the  statute  to  make  the  demand  in  his 
own  name.  Wilkinson  v.  Colley,  ante,  p.  739.  Where  a  trustee  joined  with 
cestui  <jne  trust  in  a  mortgage  to  the  plaintiff,  and  all  parties  joined  in 
appointing  G.  to  be  the  agent  and  attorney  of  the  cestui  one  trust  to  demand 
and  collect  rent,  to  give  notice  to  quit,  &c,  and  to  do  everything  that  the 
cestui  que  trust  could  have  done  before  the  mortgage,  it  was  held  that 
G.  was  authorised  to  demand  within  the  statute.  Poole  v.  Warren,  8 
Ad.  &  E.  582. 

Value.']  In  estimating  the  value,  only  the  land  and  its  real  easements 
and  appurtenances  can  be  included.  Thus,  where  the  owner  of  a  mill  let 
part  of  it  to  the  defendant,  with  the  use  of  the  revolving  shaft  of  a  steam- 
engine,  which  passed  through  the  part  demised,  at  an  entire  rent,  the 
value  of  the  power  was  excluded.  Robinson  v.  Learoyd,  7  M.  &  W.  48. 
Generally  speaking,  the  rent,  if  a  rack-rent,  will  represent  the  value ;  but 
the  unwillingness  of  the  tenant  to  quit  may  sometimes  be  evidence  of  a 
greater  value. 


& 


Defence. 

It  has  been  usual  in  this  action  to  traverse  the  specific  allegations  in 
the  statement  of  claim ;  but  as  the  action  is  in  the  nature  of  a  penal  one, 
it  has  been  suggested  that  the  plea  of  not  guilty  by  statute  (post,  p.  747) 
is  sufficient  to  put  the  plaintiff  on  proof  of  the  whole  statement  of  claim. 
See  Jones  v.  Williams,  4  M.  &  W.  375.  Contra,  Castleman  v.  Hicks,  2 
M.  &.  Eob.  422,  cor.  Coleridge,  J.,  post,  p.  747. 

The  defendant  may  show  that  the  plaintiff  has  waived  the  notice  to  quit 
or  demand  of  possession,  and,  where  the  plaintiff  has  accepted  rent  due 
from  the  defendant  after  the  expiration  of  notice  to  quit,  it  is  a  question 
for  the  jury  whether  such  rent  was  received  in  part  satisfaction  of  the 
double  value,  or  as  a  waiver  of  it.  Ryall  v.  Rich,  10  East,-  52.  Such 
waiver  need  not  be  specially  pleaded.  Rawlinson  v.  Marriott.  16  E.  T. 
207,  Mellor,  J.  Where  the  landlord  declared  in  debt,  first  for  the 
double  value,  and  secondly  for  use  and  occupation,  and  the  tenant  pleaded 
nil  debet  to  the  first  count,  and  a  tender  of  the  single  rent  before  action 
brought  to  the  second,  and  paid  the  money  into  court,  which  the  plaintiff 
took  out  of  court,  and  proceeded ;  it  was  held  that  this  was  no  waiver  of 
the  plaintiff's  right  to  the  double  value,  so  as  to  be  ground  of  non-suit, 
but  that  it  was  a  case  to  go  to  the  jury,  and  that  the  plaintiff's  going  on 
with  the  action,  after  taking  the  single  rent  out  of  court,  was  evidence  to 
show  that  he  did  not  mean  to  waive  his  claim  for  the  double  value,  but  to 
take  the  single  rent  pro  tanto  only.  Ryall  v.  Rich,  supra.  A  recovery  of 
possession  in  an  action  is  no  waiver  of  the  landlord's  right  to  the  double 
value  for  the  time  between  the  expiration  of  the  notice  to  quit  and  the 
time  of  recovering  possession.  Soulsby  v.  Neving,  9  East,  310.  A  tenant 
who  holds  over  under  a  fair  claim  of  right  will  not  be  considered  as 
wilfully  holding  over  within  the  statute,  though  it  may  appear  eventually 
that  he  had  no  right.  Wright  v.  Smith.  5  Esp.  203.  A  tenant  who, 
during  proceedings  as  to  the  validity  of  a  devise  made  by  the  lessor,  held 
over  after  a  notice  to  quit  from  the  devisee  to  whom  he  had  in  the  first 
instance  attorned  and  paid  rent,  was  held  not  to  have  made  himself  liable 
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to  a  claim  for  double  value  after  the  validity  of  the  devise  had  been 
established.  Swinfen  v.  Bacon,  6  H.  &  N.  184,  846  ;  30  L.  J.,  Ex.  33,  368. 
"Where  the  action  is  against  co-tenants,  a  statement  by  one,  on  receipt  of 
notice  to  quit,  that  "  he  has  nothing  to  do  with  the  land,"  is  not  evidence 
in  his  favour  to  show  that  his  holding  was  not  wilful ;  but  if  one  offer  to 
give  up  the  land,  and  the  other  alone  holds  out,  it  is  doubtful  whether  the 
action  will  He  against  both.     Hirst  v.  Horn,  6  M.  &  TV.  393. 

Statute  of  Limitations.^  This  double  value  being  in  the  nature  of  a 
penalty,  can  only  be  recovered  within  two  years  of  the  time  the  cause  of 
action  accrued.     3  &  4  TV.  4,  c.  42,  s.  3,  post,  p.  746. 


ACTION  FOE  DOUBLE  EENT. 


By  stat.  11  G.  2,  c.  19,  s.  18,  if  any  tenant  shall  give  notice  of  his 
intention  to  quit  the  premises  holden  by  him,  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the  possession  thereof  at  the 
time  in  such  notice  contained,  then  such  tenant,  his  executors  or  adminis- 
trators, shall  thenceforward  pay  to  the  landlord  double  the  rent  or  sum 
which  he  should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered 
at  the  same  times  and  in  the  same  manner  as  the  single  rent  or  sum, 
before  the  giving  of  such  notice,  could  be  levied,  &c.  ;  and  such  double 
rent  or  sum  shall  continue  to  be  paid  during  all  the  time  such  tenants 
shall  continue  in  possession.  The  action  has  usually  been  in  the  form 
of  debt. 

The  notice  mentioned  in  this  statute  need  not  be  in  writing,  at  least 
where  the  tenant  holds  under  an  oral  demise ;  Timmins  v.  Iiowlinson,  3 
Burr.  1603  ;  but  it  must  give  a  fixed  time  for  quitting ;  thus  a  notice  to 
quit  "  as  soon  as  the  tenant  can  get  another  situation"  does  not  render 
him  liable  on  this  statute,  though  he  has  got  another  situation.  Farrance 
v.  Elkington,  2  Camp.  591.  The  statute  only  applies  to  those  cases  in 
which  the  tenant  has  the  power  of  determining  his  tenancy  by  a  notice, 
and  actuallv  gives  a  valid  notice  sufficient  to  determine  it.  Johnstone  v. 
Hudlestone,  4  B.  &  C.  922.  It  was  held  by  Best,  C.  J.,  that  this  action 
did  not  lie  against  a  weekly  tenant.  Sullivan  v.  Bishop,  2  C.  &  1'.  359. 
This  decision  was,  however,  against  his  own  view,  and  in  deference  to  the 
decision  of  Ld.  Ellenborough  in  Lloyd  v.  Rosbee,  ante,  p.  739,  which  was, 
however,  a  claim  for  double  value,  and,  it  seems,  having  regard  to  the 
difference  in  the  two  statutes,  that  the  decision  in  Sullivan  v.  Bishop, 
supra,  is  incorrect.     SeeBullen  on  Distress,  2nd  ed.,  135.  n. 

This  action  is  not  in  the  nature  of  a  penalty. 


ACTION   ON  BOND. 


The  statement  of  claim  either  states  only  the  penal  part  of  the  bond,  as 
in  the  case  of  common  money  bonds,  or  sets  out  also  the  special  conditions 
and  alleges  breaches.  The"  allegation  of  breaches  is  obligatory  on  the 
plaintiff  by  stat.  8  &  9  TV.  3,  c.  11,  s.  S,  either  in  the  statement  or  reply, 
by  way  of  assignment,  which  is  traversable,  or,  in  certain  cases,  by  way 
of  suggestion,  -which  is  not  traversable,  but  must  be  proved  in  older  to 
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obtain  an  assessment  of  damages.  Neither  the  J.  Acts,  1873,  1875,  nor 
the  Rules,  1883,  materially  affect  the  procedure  on  bonds.  Where  breaches 
are  not  assigned  in  the  statement  of  claim,  the  defendant  must  now  set 
out  the  condition  as  part  of  his  defence,  if  he  intends  to  plead  performance. 
Where  issue  is  joined  on  the  alleged  breaches,  the  proof  will,  of  course, 
depend  on  the  allegations  traversed.  Where  breaches  are  suggested,  then 
the  evidence  will  be  as  on  a  writ  of  inquiry,  except  that  the  truth  of  the 
breaches  as  well  as  the  damages,  will  then  have  to  be  inquired  into,  and 
thereupon  the  defendant  may  controvert  the  breaches  or  any  of  them ;  but 
he  cannot  show  excuse  of  performance,  for  that  might  have  been  pleaded 
by  him  at  first.  See  Canterbury,  Archbishop  of  v.  Robertson,  1  Or.  &  M. 
690  ;    U'ehb  v.  James,  8  M.  &  W.  645. 

Where  the  breaches  have  been  suggested  after  judgment  for  the  plaintiff . 
it  will  be  necessary  to  give  some  evidence  that  the  bond  produced,  and 
in  which  the  conditions  are  contained,  is  the  same  as  that  on  which  judg- 
ment has  been  obtained ;  for  this  purpose  it  will  be  sufficient  if  the 
solicitor  for  the  plaintiff  testify  that  the  bond  produced  is  the  instrument 
delivered  to  him  to  bring  the  action  on,  and  that  he  knows  of  no  other  of 
the  same  date,  and  the  bond  need  not  be  strictly  proved.  Hodghinson  v. 
Marsden,  Peake,  Ev.  5th  ed.  287;  2  Camp.  122.  AVhere  the  defendant 
on  oyer  set  out  the  condition,  which  was  for  performance  of  covenants  in 
an  indenture  of  lease,  and  pleaded  a  plea  of  judgment  recovered,  on  which 
there  was  judgment  for  the  plaintiff ;  on  the  execution  on  the  writ  of 
inquiry,  Ld.  Kenyon  ruled  that  it  was  not  necessary  to  prove  the  execution 
of  the  lease,  as  the  defendant  was  estopped  from  denying  it.  Colli  its  v. 
Rybot,  1  Esp.  157.  If  the  defendant  let  judgment  go  by  default,  and  the 
plaintiff  thereupon  made  his  suggestion  of  breaches  in  which  he  sets  out 
the  condition  of  the  bond,  which  appears  to  be  for  the  performance  of  an 
award,  or  of  articles  of  agreement,  or  the  like,  the  plaintiff  must  prove 
the  condition  of  the  bond,  the  award,  indenture,  or  articles,  as  well  as  the 
breaches  suggested.  Edwards  v.  Stone,  coram  Lawrence,  J.,  1  Wins. 
Saund.  58  /  (1).  But  where  the  breaches  are  assigned,  and  not  denied, 
the  truth  of  them  is  not  in  issue. 

As  to  stamps  on  bonds,  vide  ante,  p.  248. 

Damages.']  The  jury  are  to  find  nominal  damages  and  costs,  as  well  as 
damages  on  the  breaches,  but  the  plaintiff  cannot  recover  more  than  the 
amount  of  the  penalty  and  costs.  Wilde  v.  C/arksou,  6  T.  E.  303  ; 
Branscombe  v.  Scarborough,  6  Q.  B.  13.  Interest  is  payable,  as  such,  on 
a  common  money  bond,  although  not  expressly  reserved.  Farquhar  v. 
Morris,  7  T.  B.  124  ;  In  re  Dixon,  (1899)  2  Oh.  561  ;  (1900)  W.  N.  H4,  C.  A. 

Where  a  certain  sum  is  due  from  A.  to  B.,  and  they  agree  that  A.  shall, 
in  satisfaction  thereof,  pay  a  lesser  sum  on  a  given  day,  and  in  default  of 
payment,  the  whole  original  debt  shall  at  once  become  payable,  B.  is 
entitled  on  defaidt  to  recover  the  debt.  Hudson  v.  Thompson,  L.  B.,  4 
H.  L.  1.  So  where  the  debt  is  to  be  repaid  by  instalments,  and  the  whole 
to  become  payable  on  default  in  payment  of  one  instalment.  Protector 
Endowment,  &c.  Co.  v.  Gfrice,  5  Q.  B.  D.  592,  C.  A.  ;  Wallingford  v. 
Mutual  Society,  5  Ap.  Ca.  685,  D.  P. 


Defence. 

,    Denial  of  execution.']     This  defence  has  the  same  effect  as  in  actions  on 
covenants,  as  to  which  see  ante,  p.  708. 

The  defendant  may  be  sued  by  the  name  in  which  he  executed  the 
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bond  ;  but  be  may  also,  it  seenis,  be  sued  by  bis  real  name ;  for  wbere 
tbe  writ  was  against  W.  B.,  and  tbe  declaration  called  him  "  W.  F.  B., 
sued  by  tbe  name  of  W.  B.,"  and  tbe  bond  was  executed  by  tbe  defendant, 
"W.  F.B.,  in  the  name  of  W.  B.,  by  which  he  was  then  known,  it  was 
held  no  variance  ;  and  it  was  also  held  that,  if  the  wrong  name  had  avoided 
the  bond,  it  should  have  been  specially  pleaded.  Williams  v.  Bryant, 
5  M.  &  W.  447. 

Alteration  of  the  bond.~\  The  cases  relating  to  the  alteration  of  bonds 
are  collected  with  those  relating  to  simple  contracts,  ante,  pp.  654  et  seq. 

Payment.']  Payment  before  the  day  fixed  for  it  was  always  evidence  of 
a  plea  of  payment  at  the  day.  B.  N.  P.  174.  But  before  stat.  4  &  5 
A.,  c.  3  (c.  1(5,  Buff.),  s.  12,  payment  after  tbe  day  fixed,  or  at  a  different 
place  from  that  fixed,  was  not  pleadable  in  bar.  By  that  act,  payment  of 
principal  and  interest,  due  on  a  mere  money  bond,  made  before  action,  is 
a  bar,  though  not  made  exactly  acconhng  to  the  condition.  A  tender 
without  acceptance  after  the  day  is  not  within  the  statute,  and  therefore 
no  bar.  Underhill  v.  Matthews,  B.  N.  P.  171.  But  see  per  Abbott,  C.  J., 
in  Murray  v.  Stair,  El.  of,  2  B.  &  C.  92.  Though  the  Statute  of  Limita- 
tions, 21  J.  1,  c.  16,  did  not  apply  to  specialties,  yet  the  defendant  might, 
if  the  deed  were  twenty  years  old,  and  there  had  been  no  payment  of 
interest  or  acknowledgment  of  liability  within  that  period,  have  pleaded 
sol  n't  ad  diem,  and  relied  upon  the  presumption  of  payment  arising  from 
lapse  of  time.  But  if  there  had  been  any  such  payment  of  interest  or 
acknowledgment,  after  the  day  appointed  for  the  payment  of  the  money, 
though  upwards  of  twenty  years  had  elapsed  since  the  payment  or 
acknowledgment,  the  defendant  could  not  avail  himself  of  this  pre- 
sumption of  payment,  under  the  plea  of  solvit  ad  diem,  though  he  might 
under  the  plea  of  solvit  post  diem,  given  by  the  statute  4  &  5  A.,  c.  3, 
supra.  Moreland  v.  Bennett,  Str.  652;  B.  N.  P.  174;  see  further,  on 
presumption  of  payment,  ante,  pp.  37,  38. 

In  an  action  on  a  common  money  bond  or  on  an  annuity  bond,  it  rests 
on  the  defendant  to  prove  a  defence  of  payment,  although  such  defence  is 
in  fact  a  denial  of  the  breach  of  the  condition.  Benny  v.  Foy,  8 
B.  &  C.  8,  13. 

Accord  and  satisfaction.']  Accord  and  satisfaction,  though  not  a  good 
legal  defence  to  an  action  on  a  bond,  is  good  in  equity.  Webb  v.  Hewitt, 
3  K.  &  J.  438 ;  Steeds  v.  Steeds,  22  Q.  B.  D.  537.  But  accord  and  satis- 
faction with  a  joint  obligee,  is  no  defence,  unless  the  presumption  be 
rebutted  that  the  money  was  advanced  by  the  obligees  as  tenants  in 
common  and  not  as  joint  tenants.     S.  C. 

Fraud.]      Vide  ante,  p.  656. 

Statutes  of  Limitations.]      Vide  ante,  pp.  711  et  seq. 


ACTION   ON   EEPLEYIN  BOND. 

The  procedure  in  granting  replevin  bonds  is  now  regulated  by  the 
County  Courts  Act,  1888  (51  &  52  V.  c.  43),  Part  VI. 

By  sect.  134,  the  powers  and  responsibilities  of  sheriffs  with  respect  to 
replevin  bonds  and  replevins  have  ceased,  and  the  county  court  registrar 
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of  the  district  in  which  the  distress  was  taken  is  authorized  to  "  approve 
of  "  replevin  bonds,  to  grant  replevins,  and  to  issue  all  necessary  process 
in  relation  to  them,  to  be  executed  by  the  high  bailiff.  By  sects.  134, 135, 
the  registrar,  at  the  instance  of  the  party,  takes  security  (in  a  bond  with 
sureties,  sect.  108  {infra),  or  a  pecuniary  deposit,  sect.  109),  conditioned  to 
commence  an  action  in  the  High  Court,  within  a  week  after  the  date  of 
the  security,  and  to  prosecute  it  with  effect  and  without  delay,  and  (unless 
judgment  be  by  default)  to  prove  to  such  court  that  the  obligor  had 
good  ground  for  believing  either  that  the  title  to  some  hereditament, 
toll,  market,  fair,  or  franchise  was  in  question  or  that  the  rent  or 
damage  exceeded  20/.,  and  to  make  return  of  the  goods,  if  the  return 
be  adjudged. 

Sect.  136  provides  for  prosecuting  the  suit  in  the  county  court  on  a  like 
security,  with  a  condition  to  prosecute  it  within  one  month  with  effect  and 
without  delay,  and  to  make  return.  &c. 

By  sect.  137,  the  defendant  may  remove  a  replevin  suit  out  of  the  county 
court  by  certiorari  on  giving  security,  by  like  bond,  or  by  deposit  (ss.  10S, 
109),  approved  of  by  a  master  of  the  Supreme  Court,  to  "defend  with 
effect"  and  (except  in  case  of  discontinuance,  non.  pros,  or  nonsuit)  to 
prove  that  he  had  good  ground  for  believing  that  either  the  title  to  some 
hereditament,  toll,  &c,  was  in  question,  or  that  the  rent  or  damage,  in 
respect  whereof  the  distress  was  taken,  exceeded  20/. 

By  sect.  108,  the  security  is  in  the  form  of  a  bond  with  sureties  "to 
the  other  party  or  intended  party  in  the  action  or  matter :  "  the  court  in 
which  the  action  is  brought,  may,  by  order,  give  such  relief  to  the  obligors 
as  may  be  just,  which  shall  have  the  effect  of  a  defeasance  of  the  bond. 

By  "County  Court  Rules,  1889,  O.  xxix.,  r.  3,  "the  bond  shall  be 
executed  in  the  presence  of  the  judge  or  registrar,  or  of  a  commissioner 
to  administer  oaths,  or  of  the  clerk  to  the  registrar  authorised  to  take 
affidavits." 

By  the  C.  L.  P.  Act,  18(50,  ss.  23,  24,  the  plaintiff  in  replevin  might,  in 
answer  to  an  avowry,  pay  money  into  court,  and  such  payment  did  not 
work  a  forfeiture  of  the  bond.  These  sections,  however,  are  repealed  by 
stat.  4(3  &  47  V.  c.  49;  and  the  Rides,  1883,  do  not  make  any  provision 
fur  such  payment  into  court  in  replevin,  as  O.  xxii.  rr.  1,  9,  ante,  pp.  75, 
76,  do  not  apply.  It  seems,  therefore,  that  this  practice  is  no  longer  in 
force,  for  it  is  not  retained  by  the  saving  in  46  &  47  V.  c.  49,  s.  5,  or  by 
O.  lxxii.  r.  2,  ante,  p.  1,  n.  ;  see  Wkaley  v.  Busfield,  32  Ch.  D.  123,  132, 
C.  A. ;  Hume  v.  Somerton,  25  Q.  B.  I).  239.  A  new  procedure,  where 
goods  are  detained  under  a  lien,  is  given  by  O.  1.  r.  8. 

The  above  provisions  in  the  County  Courts  Act,  1888,  entirely  extinguish 
the  functions  of  the  sheriff  in  replevin,  and  are  much  more  extensive  than 
the  provisions  of  the  original  County  Courts  Act,  1846  (9  &  10  V.  c.  95), 
ss.  119—121.  They  closely  follow  the  Countv  Courts  Act,  1856  (19  &  20 
V.  c.  108),  ss.  63—71. 

Denial  of  execution.]  This  defence  only  puts  in  issue  the  due  execution 
of  the  bond  by  the  defendants.      Vide  ante,  p.  708. 

The  forms  of  bond  prescribed  by  the  County  Court  Rules,  1889,  are  pro- 
vided in  the  Appendix  thereto,  Forms,  Nos.  244,  245.  These  forms  have 
an  attestation  clause,  and  O.  xxix.,  r.  3,  supra,  requires  the  bond  to  be 
executed  in  the  presence  of  the  County  Court  judge,  &c.,and  as  these 
rules  were  made  under  the  powers  conferred  by  the  County  Courts  Act, 
1888,  s.  164,  it  seems  that  attestation  is  necessary  to  the  validity  of  the 
bond,  and  it  must  therefore  in  general  be  proved  by  the  evidence  of  the 
attesting  witness.      Vide  ante,  p.  133. 
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The  approval  of  the  security  by  the  county  clerk,  or  other  officer,  is 
recited  in  the  bond,  and  is,  therefore,  it  seems,  admitted  by  the  obligors. 

The  bond  is  now  free  from  stamp  duty,  in  Ireland,  only:  vide  ante, 
pp.  248,  249. 

Forfeiture  of  the  loud.']  "Where  the  bond  is  to  prosecute  in  a  superior 
court,  the  defendants  may  have  to  show,  besides  the  due  prosecution  of  the 
replevin  suit,  &c. ,  that  the  plaintiff  in  replevin  satisfied  the  court  at  the 
trial  (if  there  were  one)  that  he  had  good  ground  for  belief  that  title  was  in 
question,  or  that  the  rent  or  damage  exceeded  20/.  For  this  purpose,  it 
should  seem  that  the  plaintiff  in  the  replevin  suit  should  prove  or  produce 
some  declaration  or  certificate  to  that  effect  by  the  judge  who  tried  it. 
See  Tunnicliffe  v.  Wilmot,  2  far.  &  K.  620,  where  the  certificate  was 
refused  by  Patteson,  J.,  on  particular  grounds  ;  see  post,  p.  1077. 

With  regard  to  the  prosecution  with  effect  and  without  delay,  the  old 
decisions  appear  to  apply.  Thus  to  prosecute  "  with  effect"  means  to  a 
"not  unsuccessful  termination."  Jackson  v.  Hanson,  8  M.  &  W.  477; 
accord.  Twmmons  v.  Ogle,  6  E.  &  B.  571  ;  25  L.  J.,  Q.  B.  403.  The  obli- 
gation to  prosecute  "without  delay"  is  broken  by  not  proceeding  with 
clue  diligence,  though  the  suit  is  not  thereby  determined.  Harrison  v. 
Wardle,  5  B.  &  Ad.  146.  And  it  is  no  defence  that  the  delay  was  justified 
by  the  practice  of  the  court,  or  by  successive  orders  for  time  to  deliver 
statement  of  claim  ;  but  the  jury  may  find  delay  notwithstanding.  Gent  v. 
Cutis,  11  Q.  B.  28S.  The  abatement  of  the  suit  by  death  of  the  distrainee 
is  a  sufficient  excuse.     Morris  v.  Matthews,  2  Q.  B.  293. 

Damages."]  The  verdict  is  taken  for  the  amount  of  the  penalty;  and 
this,  it  seems,  with  costs  of  suit,  still  limits  the  amount  that  can  be  after- 
wards actually  recovered  from  the  defendants.  Branscombe  v.  Scarborough , 
6  Q.  B.  13. 
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Actions  on  statutes  for  penalties  have  been  usually  in  the  form  of 
actions  of  debt.  In  some  cases  that  form  is  prescribed  by  the  statute ;  in 
other  cases,  where  no  form  is  specified,  the  penalty  has  been  treated  as  a 
statute  debt  when  incurred,  though  not  strictly  referable  to  any  contract. 
In  the  statement  of  the  offence  it  is  sometimes  necessary  to  allege  a  con- 
tract, and  such  contract  must  then  be  proved  as  laid.  But  variances 
in  such  actions  are  amendable,  and  will  be  amended  where  justice 
requires. 

In  an  action  of  debt  on  a  penal  statute  the  general  evidence  for  the 
plaintiff  is— proof  of  the  commission  of  the  act  upon  which  the  penalty 
has  accrued,  and  if  a  time  be  limited  by  the  statute  for  bringing  the 
action,  proof  that  the  action  was  brought  within  the  time.  Evidence  of 
the  locality  of  the  cause  of  action  is  no  longer  material  at  the  trial.  Vide 
ante,  p.  94. 

As  to  the  onus  of  proof,  where  the  penalty  arises  from  the  commission 
of  an  act  without  legal  qualification,  the  existence  of  which  qualification 
is  peculiarly  within  the  knowledge  of  the  defendant,  vide  ante,  pp.  90 
( t  sea.  In  a  penal  action  under  an  old  Act  for  exercising  a  trade,  without 
having  served  an  apprenticeship,  the  plaintiff  was  not  compelled  to  pr<  ve 
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that  the  defendant  used  the  trade  all  the  time  laid  in  the  declaration  :  it 
being  averred  that  he  forfeited  40s.  for  each  month.  Powell  v.  Farmer, 
Peake,  57.  In  HodMnson  v.  Mayer,  6  Ad.  &  E.  194,  it  was  held  that  an 
attorney,  who  practised  in  a  county  court,  after  having  omitted  for  a  year 
to  take  out  his  certificate,  was  not  liable  to  penalties  under  statute  12 
G.  2,  c.  13,  s.  7,  as  a  person  practising  in  the  county  court,  without 
having  been  legally  admitted  according  to  stat.  2  G.  2,  c.  23.  A  person, 
being  deputy  clerk  of  the  peace,  and  acting  as  attorney,  was  not  liable  to 
penalties  under  22  G.  2,  c.  46,  s.  14,  if  he  abstained  from  the  actual 
exercise  of  his  office.     Faulkner  v.  Chevell,  10  Ad.  &  E.  76. 

The  crown  alone  can  sue  for  the  penalty  where  the  statute  does  not  say 
who  shall  recover  it.  unless  an  interest  therein  is  given  to  some  person  by 
the  statute,  expressly  or  by  sufficient  implication,  as  if  itbe  created  for  the 
benefit  of  a  party  grieved.  Clarke  v.  Bradlaugh,  8  Ap.  Ca.  354,  D.  P. 
It  is  not  necessary  to  prove  an  authority  from  the  crown  or  the  person 
entitled  to  the  penalties.  Cole  v.  Coulton,  2  E.  &  E.  695  ;  29  L.  J.  M.  C. 
125.  A  corporation  cannot  maintain  the  action  unless  empowered  to  do  so 
by  statute.     St.  Leonards,  Guardians  o/v.  Franklin,  3  C.  P.  D.  377. 

Evidence  of  commencement  of  the  act  ion.  ]  The  writ  is,  in  all  cases,  the 
commencement  of  the  action,  and  the  statement  of  claim  will  show  the 
day  on  which  it  is  issued ;  but  where  the  writ  has  been  renewed,  strict 
proof  of  the  continuance  of  the  writ  is  requisite.  Vide  ante,  p.  670. 
Where  the  writ  is  dated  on  the  day  on  which  the  penalty  was  incurred, 
evidence  is  admissible  to  prove  that  it  issued  after  the  cause  of  action 
accrued.  Clarke  v.  Bradlaugh,  8  Q.  B.  D.  63,  C.  A.,  reversed  in  D.  P.,  8 
Ap.  Ca.  354,  on  another  ground. 

By  31  El.  c.  5,  s.  5,  actions  or  suits  for  forfeitures  on  a  penal  statute, 
limited  to  the  Queen,  must  be  brought  within  two  years  after  the  cause 
of  action ;  and  actions  for  penalties  given  to  a  common  informer,  suing 
qui  tarn,  must  be  brought  within  one  year.  In  Dyer  v.  Best,  L.  P.,  1  Ex. 
152,  over-ruling  Calliford  v.  Blawford,  1  Show.  353,  this  section  was  held 
to  limit  an  action  for  a  penalty,  brought  by  an  informer  suing  for  himself 
alone,  to  one  year ;  this  decision  was,  however,  disapproved  by  Bramwell 
L.  J.,  in  Robinson  v.  Currey,    7  Q.  B.  1).  465,  471. 

By  3  &  4  W.  4,  c.  42,  s.  3,  all  actions  for  penalties,  damages,  or  sums 
of  money  given  by  existing  or  future  Acts  to  parties  grieved,  must  be 
brought  within  two  years  after  the  cause  of  action. 

An  officer  of  the  Goldsmiths'  Company  suing  for  penalties  under 
stat.  7  &  8  V.  c.  22,  s.  3,  is  not  a  common  informer  within  31  El.  c.  5, 
s.  5,  supra,  nor  a  party  grieved  within  3  &  4  W.  4,  c.  42,  s.  3.  Robinson 
v.  Carrey,  7  Q.  B.  D.  465,  C.  A.  Nor  is  an  action  brought  under  53  &  54 
V.  c.  64,  s.  3,  post,  pp.  832,  833,  by  a  shareholder  in  a  company  against 
a  director  for  misrepresentation,  within  3  &  4  W.  4,  c.  42,  s.  3.  Thomson 
v.  Ld.  Clenmorris,  (1900)  1  Ch.  718,  C.  A. 


Defence. 

By  21  J.  1.  c.  4.  s.  4,  "if  any  information,  suit,  or  action  shall  be 
brought  or  exhibited  against  any  person  or  persons,  for  any  offence  com- 
mitted or  to  be  committed  against  the  form  of  any  penal  law,  either  by  or 
on  the  behalf  of  the  king,  or  by  any  other,  or  on  behalf  of  the  king  and 
any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the  general 
issue,  that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such 
special  matter  in  evidence   to  the  jury  that  shall  try  the  same,  which 
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matter,  being  pleaded,  had  been  a  good  and  sufficient  matter  in  law  to 
have  discharged  the  said  defendant  or  defendants,  against  the  said  infor- 
mation, suit,  or  action,  and  the  said  matters  shall  be  then  as  available  to 
him  or  them,  to  all  intent  and  purposes,  as  if  he  or  they  had  sufficiently 
pleaded,  set  forth,  or  alleged  the  same  matter  in  bar  or  discharge  of  such 
information,  suit,  or  action."  This  right  to  plead  not  guilty  by  statute  is 
reserved  by  Rules,  1883,  O.  xix.  r.  12,  ante,  p.  309 ;  by  that  rule,  that 
defence  shall  have  the  same  effect  as  it  before  had. 

O.  xxi.  r.  19,  ante,  p.  310,  requires  the  defendant,  when  relying  on  the 
above  section,  to  insert  in  the  margin  of  the  defence  the  words  "  By  Stat. 
21  J.  1,  c.  ±  (Public  Act),  s.  4,"  otherwise  such  defence  will  be  taken  not 
to  have  been  pleaded  by  virtue  of  the  statute.  See  further  on  this  ride, 
post,  p.  1130. 

This  section  applies  to  actions  on  statutes  subsequent,  as  well  as  prior, 
to  its  being  passed.  Speut-er,  El.  v.  Swannell,  3  M.  &  W.  154;  Jones  v. 
Williams,  4  M.  &  W.  375. 

To  an  action  for  treble  damages  for  pound  breach,  on  2  W.  &M.  sess.  1, 
c.  5,  s.  3  (s.  4,  Ruff.),  the  defendant  cannot  plead  "  not  guilty  by  statute," 
for  it  is  not  a  penal  action  within  21  J.  1,  c.  4.  Castleman  v.  Hicks,  2 
M.  &  Rob.  422.     .See,  however,  Jones  v.  Williams,  supra. 

The  recovery  of  a  penalty,  by  an  informer,  against  a  person  for  keeping, 
a  house  for  music  and  dancing  without  a  licence  under  25  G.  2,  c.  3(5, 
s.  2,  is  a  bar  to  a  recovery  of  a  second  penalty  against  the  same  defen- 
dant, at  the  suit  of  another  informer,  although  the  offence  is  committed 
on  several  successive  nights.  Garrett  v.  Messenger,  L.  R.,  2  C.  P.  583.  So 
one  penalty  only  is  recoverable  against  the  defendant,  for  acting  or 
practising  as  an  apothecary  without  having  a  certificate,  although  he 
attended  and  supplied  medicine  to  three  persons  on  one  day.  Apothecaries 
Co.  v.  Jones,  (1893)  1  Q.  B.  89. 

The  effect  of  bringing  an  action  for  a  penalty  is  to  make  it  a  debt  due 
to  the  plaintiff,  and  judgment  obtained  in  a  subsequent  action  at  the  suit 
of  another  person  is  no  bar  to  the  prior  action.  Hutchinson  v.  Thomas,  2 
Lev.  141;  Girdlestonev.  Brighton  Aquarium  C>,,  3  Ex.  D.  137.  A  prior 
action,  however,  brought  by  a  person  in  collusion  with  the  defendant,  to 
prevent  a  recovery  at  the  suit  of  a  bond  fide  plaintiff ,  is  no  defence,  and 
the  fraud  may  be  replied.  S.  0.  As  to  what  amounts  to  collusion  in  such 
a  case,  ride  S.  C.  and  S.  0.  in  C.  A.,  4  Ex.  D.  107. 

No  damages  are  recoverable  in  a  penal  action,  except  the  penalty, 
Frederick  v.  Lookup,  4  Burr.  2018;   Cuming  v.  Sibhj,  Id.  2489. 
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ACTIONS  FOR  WRONGS,  INDEPENDENT  OF  CONTRACT. 

ACTION  FOE  NUISANCE. 

Under  this  head  are  inserted  cases,  which  apply  to  nuisances  in  general, 
as  affecting  real  property. 

Where  the  nuisance  is  a  public  one.  so  as  to  be  an  indictable  offence, 
an  indictment  or  information  is  the  proper  remedy,  and  an  action  will  not 
lie  at  the  suit  of  a  private  person;  Rickety.  Metropolitan  Ry.  Co.,  L.  B., 
2  H.  L.  175;  Winterbottomv.  Derby,  Ld.,  L.  B.,  2  Ex.  316;  unless  he  has 
sustained  special  damage  by  such  nuisance,  beyond  that  sustained  by  other 
persons.  S.  C. ;  Iveson  v.  Moore,  1  Ld.  Eaym.  486 ;  Benjamin  v.  Storr, 
L.  E.,  9  C.  P.  400  ;  and  see  M'Carthy  v.  Metrop.  Board  of  Works,  L.  E., 
7  H.  L.  243.  See  further,  post,  p.  820.  The  same  rules  apply  to  a  local 
authority.  A.-G.  v.  Logan.  (1891)  2  Q.  B.  100;  'Tottenham,  &c.  Covmcil 
v.  Williamson  and  Son*,  (1896)  2  Q.  B.  353,  C.A. ;  Stoke  Parish  Council  v. 
Price,  (1899)  2  Ch.  277.  As  to  information  by  Att.-Gen.  to  restrain  a 
nuisance,  see  A.-G.  v.  Shrewsbury  Bridge  Co.,  21  Ch.  D.  752,  and  cases 
there  cited,  and  A.-G.  v.  Logan,  supra. 

For  the  reason  above  mentioned,  a  private  person  cannot,  of  his  own 
authority,  abate  a  public  nuisance,  e.g.,  an  obstruction  to  a  highway, 
unless  it  does  him  a  special  injury,  and  then  only  so  far  as  is  necessary 
to  exercise  his  right  of  passing  along  the  highway.  Dimes  v.  Petley, 
15  Q.  B.  276;   19  L.  J.,  Q.  B.  449;  Arnold  v.  Bolbrook,  L.  E.,  8  Q.  B.  96. 

The  plaintiff  may,  by  a  proper  defence,  be  put  to  prove  the  inducement, 
if  any;  his  possessory  title  ;  the  nuisance;   and  the  damages. 

Proof  of  plaintiff's  title. —  Injury  to  reversion.'}  If  the  plaintiff  is  in 
possession,  whether  as  owner  or  otherwise,  it  is  sufficient  to  prove,  as 
usually  alleged  in  the  statement  of  claim,  that  he  was  possessed  of  the 
premises  injured  by  the  nuisance.  If  the  nuisance  be  of  a  permanent 
nature,  or  injurious  to  the  reversion,  an  action  may  be  brought  by  the 
reversioner,  as  well  as  by  the  tenant  in  possession ;  each  being  entitled  to 
recover  for  his  respective  loss.  Bedingfield  v.  Onslow,  3  Lev.  209;  1  Wms. 
Saund.  322  e,  (/.).  The  reversioner  may  sue,  where  the  injury  complained 
of  is  an  injury  to  his  right,  though  the  nuisance  is  capable  of  being 
easily  removed ;  as  the  obstruction  of  light,  by  an  alteration  in  the 
defendant's  house;  Jesser  v.  Qifford,  4  Burr.  2141  ;  Shadiuell  v.  Hutchinson, 
M.  it  M.  350;  or  by  a  wall  built  by  the  defendant.  Id.  v.  /'/., 
2  B.  &  Ad.  97;  Metropolitan  Association,  &c.  v.  Petch,  5  C.  B.,  N.  S.  287; 
27  L.  J.,  C.  P.  330;  or  by  injury  caused  to  the  plaintiff's  house  by 
vibration  arising  from  the  working  by  the  defendant  on  adjoining  premises 
of  permanent  machinery.  Meux's  Brewery  Oo.  v.  City  of  London  Electric 
Lighting  Co.,  (1895)  1  Ch.  287,  C.  A.  The  plaintiff  must  prove  as  a  fact 
that  he  was  injured  in  his  reversionarv  estate.  Kidgill  v.  Moor, 
9  C.  B.  364;  19  L.  J.,  C.  P.  177.  The  action  lies  by  the  reversioner 
against  his  own  tenant,  and  even  although  the  injury  is  caused  by  an  act 
done  in  breach  of  an  express  covenant  by  the  defendant.  See  Action  for 
Waste,  aide,  pp.  345,  346.  The  erection  of  a  roof,  which  throws  rain-water 
in  the  yard  of  the  plaintiff's  tenant,  is  a  ground  of  action  to  the  plaintiff,  if 
the  jury  think  the  reversion  is  [or  will  be]  damaged.  Tucker  v.  Newman, 
11  Ad.  &  E.  40.  But  no  action  lies  by  the  lessor  against  a  stranger,  for  a 
mere  transient  trespass,  though  it  be  in  assertion  of  a  claim  of  right  of 
way,  &c.  ;  such  an  act  not  being  injurious  to  the  reversion.  Baxter  v. 
Taylor,  4  B.  ifc  Ad.  72;  see,  however,  the  judgment  in  Dobson  v.  Blackmore, 
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9  Q.  B.  991,  where  it  is  observed  by  the  court  that,  even  an  act,  not 
permanent,  if  coupled  with  an  obvious  denial  of  right,  as  by  a  public 
notice,  might  perhaps  be  actionable.  And  it  seems  that  where  the  plaintiff 
claims  a  right  of  way  for  his  tenants,  an  obstruction  of  the  exercise  of 
the  right,  coupled  with  a  denial  of  it,  is  actionable,  though  the  obstruction 
be  of  a  temporary  character,  as  by  locking  a  gate.  Kidgill  v.  Moor,  antt  , 
p.  748;  Bell  v.  Midland  Ry.  Go.,  10  C.  B.,  N.  8.  287  ;  30  L.  J.,  C.  P.  278.  But 
where  the  act  complained  of  cannot  injure  the  reversion  (as  in  case  of  a 
noisy  occupant  of  the  next  premises),  it  ought  not  to  be  left  to  the  jury ; 
Mn in/on/  v.  Oxford,  &c.  Ry.  Co.,  1  Ii.  &  N.  34;  26  L.  J.,  Ex.  265;  even 
although  the  selling  value  of  the  reversion  is  therein-  temporarily 
diminished.  Rust  v.  Victoria,  &c.  Doch  Co.,  36  Ch.  D.  113,  C.  A.  Nor  is 
the  reversioner  in  such  case  entitled  to  an  injunction.  Cooper  v.  Craotn  , 
20  Oh.  D.  589,  0.  A.  A  nuisance  occasioned  hj  excessive  smoke  from  a 
neighbour's  chimney,  is  not  generally  a  cause  of  action  for  the  reversioner. 
Simpson  v.  Savage,  1  C.  B.,  N.  S.  347 ;  26  L.  J.,  0.  P.  50;  see  also  Matt  v. 
Shoolbred,  L.  E,',  20  Eq.  22. 

In  an  action  for  an  injury  to  the  reversion,  payment  of  rent  to  the 
plaintiff  is  evidence  that  he  is  reversioner.  Logan  v.  Hull,  4  C.  B.  598; 
Duintry  v.  Brochlehurst,  3  Exch.  207.  In  an  action  by  the  reversioner,  a 
trustee,  proof  that  the  cestui  que  trust  let  the  premises  and  received  rent 
from  the  tenant,  was  held  to  support  an  alleged  occupation  by  the  tenant, 
as  tenant  to  the  plaintiff.  Vallance  v.  Savage,  7  Bing.  595.  The  plaintiff 
alleged  possession  of  a  wharf,  and  a  nuisance  to  it  by  the  defendant:  plea, 
not  possessed :  held,  that  long  user  of  the  wharf  would  support  a  verdict 
for  the  plaintiff,  though  the  defendant  showed  a  grant  to  a  lessee  (under 
whom  the  plaintiff  claimed)  of  the  use  of  the  land  for  a  certain  purpose  only. 
Page  v.  Hatchett,  8  Q.  B.  593.  Possession  of  A.  B.,  as  tenant  to  the 
plaintiff,  is  proved  by  showing  that  A.  B.  continues  legally  interested  as 
tenant,  though  he  has  given  up  actual  possession  to  the  defendant. 
Hosking  v.  Phillips,  3  Exch.  168.  Where  the  defendants,  corporators,  had 
erected  a  building  on  the  land  of  the  corporation,  which  obstructed  the 
market  of  L. ;  and  L.  afterwards  demised  the  market  to  the  plaintiff;  an 
action  on  the  case  was  held  to  lie  for  the  plaintiff  against  the  defendants, 
for  continuing  the  nuisance.     Thompson  v.  < Jibson,  7  M.  &  W.  456. 

Proof  of  the  nuisance.']  To  erect  anything  offensive  so  near  the  house  of 
another  as  to  make  it  useless  :  as  a  swine-sty,  a  forge,  &c,  is  actionable  ; 
Com.  Dig.  Action  on  the  case  for  Nuisance  (A) ;  and  it  is  enough,  that  it 
renders  the  enjoyment  of  life  and  property  uncomfortable.  Per  Ld. 
Mansfield,  in  R.  v.  White,  1  Burr.  337;  Walter  v.  Selfe,  4  De  G.  &  Sm. 
315,  322,  323  ;  20  L.  J.,  Ch.  433,  435;  Fleming  v.  Hislop,  11  Ap.  Ca.  686, 
691,  697.  It  is  a  nuisance  to  build  a  cornice  over  a  neighbour's  land; 
and  no  proof  of  damage  is  necessary.  Fay  v.  Prentice,  1  C.  B.  828;  see 
also  Battishill  v.  Reed,  18  C.  B.  696;  25  L.  J.,  C.  P.  290.  So,  to  make 
an  artificial  heap  of  earth,  which  brings  damp  to  the  plaintiff's  premises, 
is  a  nuisance.  Hurdman  v.  N.  Ry.  Co.,  3  C.  P.  D.  168,  C.  A.  _»So 
a  stove  put  up  by  a  hotel  keeper,  the  heat  from  which  caused  the  wine 
cellar  of  the  adjoining  house  to  be  unfit  for  storing  wine.  Reinhardi 
v.  Mentasti,  42  Ch.  D.  685.  Where,  indeed,  the  plaintiff  sued  the  defen- 
dant, for  keeping  his  dogs  so  near  the  plaintiff's  house,  that. his  family 
were  prevented  from  sleeping  at  night,  and  were  much  disturbed  during 
the  day,  and  the  jury  found  a  verdict  for  the  defendant,  though  no 
evidence  was  given  bv  liim;  the  court  refused  a  new  trial;  Street  v. 
Tugwell,  2  Selw.  N.  P.,  13th  eel.  1070;  and  this  has  been  sometimes 
represented  as  an  authority,  that  to  keep  a  kennel  close  to  a  neighbour  s 
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house  is  not  in  law  a  nuisance.  But  the  court  no  doubt  would  have  upheld 
a  verdict  the  other  way,  if  the  jury  had  found  it  to  be  a  nuisance ;  for 
noise  may  be  a  nuisance  even  in  a  legal  trade.  See  Elliotson  v.  Veetham, 
2  N.  C.  134;  Scott  v.  Firth,  4  E.  &  F.  349;  Crump  v.  Lambert,  L.  E.,  3 
JEq.  409;  Gaunt  v.  Fynney,  L.  B.,  8  Ch.  8.  And,  for  this  reason,  a  stable 
adjoining  or  near  to  the  plaintiff's  dwelling-house  has  been  held  to  be  a 
nuisance.  Ball  v.  May,  LI.  467;  Broder  v.  Saillard,  2  Ch.  D.  692; 
Rapier  v.  L.  Tramways  Co.,  (1893)  2  Ch.  58S,  C.  A.  So  yards  for  cattle. 
Truman  v.  L.  Brighton,  &c.  By.  Co.,  25  Ch.  D.  423:  reversed  in  D.  P.  on 
the  ground  that  the  yards  were  made  under  statutory  authority.  1 1  Ap. 
Ca.  45,  vide  post,  p.  760.  This  case  was  distinguished  in  Rapier  v.  L.  Tram- 
ways Co.,  supra.  As  to  musical  and  other  sounds  in  adjoining  houses,  see 
Christie  v.  Dare;/,  (1893)  1  Ch.  316,  where  a  distinction  was  drawn  between 
sounds  necessary  for  carrying  on  a  profession,  and  such  as  were  made 
merely  to  annoy  the  neighbour.  It  is  a  nuisance  to  discharge  rockets,  so 
;is  to  frighten  away  game  on  the  plaintiff's  land  adjoining.  Ibbotson  v. 
Teat,  3  H.  &  C.  644;  34  L.  J.,  Ex.  118.  So  without  reasonable  justifica- 
tion to  beset  a  man's  house  in  order  to  coerce  him  in  his  lawful  actions. 
J.  Lyons  (fc  Sons  v.  Wilkins,  (1899)  1  Ch.  255,  per  Lindley,  M.  B.  and 
Chitty,  L.  J.  See  Walters  v.  Green,  (1899)  2  Ch.  696.  As  to  nuisance 
created  by  display  of  fireworks,  or  by  a  circus,  club  or  theatre  conducing 
to  the  collection  of  a  crowd  of  noisy  and  disorderly  people,  in  the  neigh- 
bourhood of  the  plaintiff's  house  and  blocking  up  access  thereto,  see 
Walker  v.  Brewster,  L.  E.,  5  Eq.  25  ;  Inchbald  v.  Robinson,  L.  E.,  4  Ch. 
388,  Bellamy  v.  Wells,  60  L.  J.,  Ch.  156,  and  Barber  v.  Penley,  (1893) 
2  Ch.  447.  As  to  what  amount  of  obstruction  to  a  highway  or 
navigable  river,  interfering  with  the  access  to  the  plaintiff's  house  or 
wharf,  is  actionable,  vide,  S.  C,  Original  Hartlepool  Collieries  Co.  v.  Gibb, 
o  Ch.  D.  713,  andvf.-<7.  v.  Brighton,  &c.  Supply  Assoc,  (1900)  1  Ch.  276, 
C.  A.  The  storage  of  dangerous  substances,  as  wood,  naphtha,  or  gun- 
powder, in  a  warehouse  in  a  town,  near  to  streets  and  dwelling-houses, 
in  such  large  quantities  as  to  endanger  life  and  property  therein,  if  it 
chanced  to  take  fire  ab  extra,  is  a  nuisance,  although  from  the  care  taken 
no  accident  has  happened.  R.  v.  Lister,  Dears.  &  Bell,  209 ;  26  L.  J., 
M.  C.  196.     See  further  cases  cited,  post,  p.  779. 

The  encroachment  of  the  boughs  and  roots  of  trees  in  A.'s  land  over  and 
within  the  land  of  the  adjoining  owner  B.  has  been  said  to  be  a  nuisance, 
in  respect  of  which  B.  may  sue  A.  if  damage  ensue  to  B.  Lemmon  v. 
Webb,  (1894)  3  Ch.  1,  24,  per  Kay,  L.  J.  It  is  somewhat  singular, 
however,  that  no  trace  of  such  an  action  ever  having  been  brought 
is  to  be  found  in  the  reports.  Where  A.  was  owner  and  occupier 
of  land  and  he  permitted  the  boughs  of  his  yew  trees  to  overhang  B.'s 
adjoining  land,  and  B.'s  horses  fed  on  the  yew  leaves  and  were  thereby 
poisoned,  A.  was  held  liable.  Crowhurst  v.  Amersham  Burial  Board, 
4  Ex.  D.  5,  see  also  Firth  v.  Boivling  Iron  Co.,  3  C.  P.  D.  254.  But 
A.  is  not  liable  if  the  yew  trees  do  not  extend  beyond  A.'s  land,  and 
B.'s  horses  trespass  thereon  so  as  to  get  to  the  yew,  A.  not  being  under 
an  obligation  to  fence  against  B.'s  cattle.  LJoutin<i  v.  Noahes,  (1894) 
2  Q.  B.  281.  See  also  Wilson  v.  Newberry,  L.  E,  7  Q.  B.  31.  A 
person  is  not  liable  for  injury  caused  by  that  which  grows  naturally  on 
his  land,  e.g.,  thistles,  the  seed  of  which  is  scattered  by  the  wind  on  the 
land  around.     Giles  v.  Walker,  24  Q.  B.  D.  656. 

As  to  what  nuisance  is  of  so  permanent  a  nature  as  to  give  a  reversioner 
a  right  of  action,  vide  (tide,  pp.  748,  749. 

A  public  nuisance  is  a  ground  of  action  if  a  special  injury  also  be 
alleged  and  shown  by  the  plaintiff,  beyond  that  which  is  common  to  the 
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public  at  large:  vide  ante,  p.  748.  In  such  cases  the  private  injury  en- 
damage, as  a  ground  of  action,  appears  on  the  record.  "Where  vitriol 
works  were  established  by  the  defendant,  which  were  complained  of  as 
injurious  to  the  plaintiff's  garden,  evidence  was  admitted  on  both  sides  to 
show  the  effect  of  the  works  on  other  gardens  in  the  same  neighbourhood ; 
but  the  plaintiff's  counsel  was  not  allowed  to  ask  one  of  the  defendant's 
witnesses,  "whether  he  knew  of  any  money  paid  by  the  defendant  to 
another  person  A.  for  alleged  damage  to  his  ground  by  the  works ;  " 
although  he  had  stated,  on  his  examination,  that  he  knew  of  no  damage 
to  A.  by  them;  for  the  inquiry  as  to  such  payment  is  collateral,  and  the 
answer  would  not  be  evidence,  either  to  prove  damage,  or  to  test  the 
veracity  of  the  witness.  Tennantv.  Hamilton,  7  01.  &  F.  122.  Whether 
an  act  done  is  a  nuisance  or  not,  depends  not  only  on  the  act  itself,  but 
on  the  surrounding  circumstances,  for  what  would  be  a  nuisance  in  one 
place  would  not  be  in  another.  Sturges  v.  Bridgman,  11  Ch.  D.  852,  C.  A. 
In  the  case  of  Waller  v.  Selfe,  ante,  p.  749,  Bruce,  V.-C. ,  granted  an 
injunction  against  the  continuance  of  a  brick-clamp  near  the  plaintiff's 
house,  although  it  was  shown  that  other  brick-clamps  had  been  burning  in 
the  same  neighbourhood.  Where  any  act  is  shown  to  interfere  with  the 
comfort  of  an  individual,  so  as  to  come  within  the  legal  definition  of  a 
nuisance,  it  cannot  be  justified  by  the  finding  of  a  jury  that  it  is  done  in 
a  proper  and  convenient  place,  and  is  a  reasonable  use  by  the  defendant 
of  his  land  and  premises.  Bamford  v.  Tumley,  3  B.  &  S.  62 ;  31  L.  J., 
Q.  B.  286,  Ex.  Ch.,  over-ruling  Hole  v.  Barton-,  4  0.  B.,  N.  S.  334  ;  27 
L.  J.,  C.  P.  207.  Thus,  where  the  plaintiff  and  the  defendant  had  pur- 
chased adjoining  portions  of  some  land,  sold  for  building  purposes ;  the 
defendant  in  order  to  obtain  bricks  to  build  upon  his  own  land,  erected  a 
temporary  clamp  of  bricks  within  180  yards  of  the  plaintiff's  house,  but 
on  that  part  of  his  land  which  was  most  distant  from  the  plaintiff's  house  ; 
the  action  was  held  to  lie.  Bamford  v.  Tumley,  supra.  The  question  for 
the  jury  is,  whether  burning  the  bricks  rendered  the  enjoyment  of  the 
plaintiff's  life  and  property  substantially  uncomfortable,  and  not  whether 
the  bricks  were  burnt  in  a  convenient  place.  Caveyv.  Lidbetter,  13  0.  B., 
N.  S.  470  ;  32  L.  J.,  C.  P.  104.  In  the  case  of  Wanstead  Loral  Board  v. 
Hill,  13  C.  B.,  N.  S.  479;  32  L.  J.,  M.  C.  135,  Willes,  J.,  is  reported  to 
have  said  that  the  case  of  Bamford  v.  Tumley,  supra,  over-rules  Hole  v.. 
Harlow,  supra,  in  this  resjDect  only,  that  it  decides  that  it  is  not  in  every 
case  to  be  left  to  the  jury  to  say  whether  the  act  complained  of  was,  under 
the  circumstances,  done  in  a  reasonable  place,  and  was  a  reasonable  use 
of  the  land  of  the  person  who  did  it.  As  to  nuisance  created  by  erection 
of  a  new  kiln  near  plaintiff's  land,  see  Boreham  v.  Hall,  W.  N.  1870, 
p.  57,  H.T.,  Stuart,  V.-C. 

There  is  a  difference  between  a  nuisance  which  produces  material  injury 
to  the  property,  and  one  which  is  productive  merely  of  sensible  personal 
discomfort ;  persons  must  sometimes  submit  to  the  latter,  in  order  that 
their  neighbours  may  carry  on  their  trades,  whereas,  if  the  nuisance 
caused  sensible  injury  to  the  value  of  adjacent  property,  it  would  be 
actionable.  Tipping  v.  8.  Helen's  Smelting  Co.,  11  H.  L.  C.  642  ;  35  L.  J., 
Q.  B.  66.  In  this  case,  the  vapours  from  the  defendant's  smelting 
furnaces,  destroyed  the  shrubs  on  the  plaintiff's  grounds  adjacent,  and  it 
was  held  that  the  action  was  maintainable  on  the  above  principle.  See 
further,  Salvin\.  N.  Brancepatli  Coal  Co.,  L.  B.,  9  Ch.  705;  Shotts  Iron 
<'<>.  v.  tnglis,  7  Ap.  Ca.  518,  D.  P.  It  is  not  sufficient  that  the  vapours. 
&c,  should  do  harm  to  some  particular  trade  in  the  neighbourhood,  if 
they  would  not  prejudicially  affect  any  ordinary  trade,  or  the  ordinary 
enjoyment  of  life.     Bobinson  v.  Kilvert,  41   Ch.  D.  88,  0.  A.     If  smoke 
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and  noise  materially  interfere  with  the  comfort  of  human  existence,  inthe 
plaintiff's  premises,  it  is  an  actionable  nuisance,  ('rump  v.  Lambert, 
L.  E.,  3  Eq.  409.  See  also  Scott  v.  Firth,  4  F.  &  F.  349,  and  Walter  v. 
Selfe,  ante,  p.  751.  But  for  such  things  as  merely  abridge  the  pleasure  of 
the  plaintiff  in  the  enjoyment  of  his  property,  as  shutting  out  the  prospect 
from  his  windows,  an  action  will  not  lie.  Aldred's  case,  9  Eep.  58  b.  And 
an  occupier  is  entitled  to  use  his  premises  in  a  reasonable  manner,  although 
the  user  may  cause  some  inconvenience  to  the  occupier  of  neighbouring 
premises.  Gaunt  v.  Fynney,  L.  E.  8  Ch.  8  ;  Christie  v.  Davey,  ante,  p.  750. 
As  to  when  a  quia  timet  will  lie,  vide  post,  p.  760. 

If,  after  a  highway  has  been  established,  anything  be  newly  made  so 
near  to  it  as  to  be  dangerous  to  those  using  the  highway,  this  will  be 
unlawful  and  a  nuisance.  Thus,  where  the  defendant's  house  and  area, 
which  were  newly  erected  and  incomplete,  adjoined  a  public  footway,  and 
the  plaintiff  was  injured  by  falling  into  the  area,  while  passing  along  the 
way,  with  ordinary  care  in  the  night ;  held  that  the  defendant  was  liable, 
and  that  it  was  immaterial  that  the  party  injured  had  fallen  in  conse- 
quence of  his  accidentally  deviating  from  the  path,  and  so  inadvertently 
becoming  a  tresj)asser.  Barnes  v.  Ward,  9  C.  B.  392  ;  19  L.  J.,  C.  P.  195; 
Hadley  v.  Taylor,  L.  E.,  1  C.  P.  53.  If,  indeed,  the  area  had  been  distant 
from  the  path,  so  as  not  to  be  dangerous  to  passengers  using  it,  there 
would  have  been  no  liability.  Barnes  v.  Ward,  supra,  and  the  cases  there 
cited;  Coupland  v.  Hardingham,  3  Camp.  398;  Jarvis  v.  Bean,  3  Bing. 
447.  In  Hardcastle  v.  S.  Yorkshire,  &c.  Ry.  Co.  4  H.  &  N.  67  ;  28  L.  J., 
Ex.  139,  where  a  foot-passenger  missed  his  way  along  a  public  path,  and 
strayed  into  a  reservoir  made  by  the  defendants  near  to,  but  not  "  sub- 
stantially adjoining,"  the  path,  the  defendants  were  held  not  liable,  though 
the  jury  found  the  reservoir  dangerous,  and  that  the  foot-passenger  had 
used  ordinary  care.  Accord.  Hounsell  v.  Smyth,  7  0.  B.,  N.  S.  731;  29 
L.  J.,  C.  P.  203;  and  Binles  v.  8.  Yorkshire,  &c.  By.  Co.,  3  B.  &  S.  244; 
32  L.  J.,  Q.  B.  26.  The  defendant's  duty  is  to  guard  only  against  such 
accidents  as  may  reasonably  be  foreseen.  Pearson  v.  Cox,  2  C.  P.  D.  369, 
C.  A.  "Where  A.  lawfully  diverts  a  public  footpath,  he  must  take  steps  to 
protect  reasonably  careful  persons  from  injury  by  going  astray  at  the 
point  of  diversion.  Hurst  v.  Taylor,  14  Q.  B.  D.  918.  In  Williams  v. 
.Groucott,  4  B.  &  S.  149;  32  L.  J.,  Q.  B.  237,  the  occupier  of  mines  was 
held  liable  to  an  action,  at  the  suit  of  the  occupier  of  the  soil  above,  for 
leaving  a  shaft  insufficiently  covered,  so  that  a  horse  fell  in  and  was 
injured.  And  a  person,  who  affixes  to  his  house  a  lamp,  which  projects 
over  a  public  footway,  or  who  allows  it  to  remain  so  fixed,  is  liable  for 
any  injury  which  may  be  caused  to  a  passer-by  by  reason  of  its  non-repair. 
Tarry  v.  Ashton,  1  Q.  B.  D.  314. 

But  a  way  may  be  dedicated  to  the  public,  subject  to  the  inconvenience 
or  risk  arising  from  its  peculiar  condition.  In  Fisher  v.  Proiose,  2  B.  &  8. 
771 ;  31  L.  J.,  Q.  B.  212,  the  defendant  was  occupier  of  a  house  adjoining 
the  public  street ;  the  mouth  of  the  cellar  opened  into  the  street  by  a  trap- 
door, which  was  closed  at  night  by  a  flap,  which  slightly  projected  over 
the  footway;  the  plaintiff  fell  over  the  flap,  which,  as  far  back  as  memory 
went,  had  been  in  the  same  condition  ;  held,  that  there  was  no  evidence  to 
go  to  the  jury.  The  principle  of  this  case  was  followed  in  Bobbins  v.  Jones, 
15  C.  B.,  N.  S.  221  ;  33  L.  J.,  C.  P.  1  ;and  Mercer  v.  Woodgate  and  Arnold 
v.  BlaJcer,  cited  post,  p.  819.  So  persons  may  be  allowed  to  go  across 
dangerous  land,  at  their  own  peril ;  in  which  case  the  owner  is  not,  in  the 
absence  of  anything  in  the  nature  of  a  trap,  liable  for  any  injury  that 
may  happen  to  the  licensees  from  such  use  of  the  land.  Hounsell  v. 
Smyth,  supra ;  Bolch  v.  Smith, post,  p.  753  ;  Gautretv.  Egerton,  L.  P.,  2  C.  P. 
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371;   Castle  v.  Parker,  18   L.  T.  364;    E.  T.  1868,  Ex.      See   also  Ivay 
v.  Hedges,  9  Q.  B.  D.  90.     Where  one  of  the  workmen  of  a  contractor, 
employed  in    a   dockyard,    was    hurt    by  unfenced    machinery    whilst 
crossing  the  yard,  which  for  his  own  convenience  he  was  allowed  to  do, 
this  was  held  to  give  no  right  of  action,  as  he  was  a  mere  licensee,  who 
had  only  the  right  not  to  be  treated  as  a  trespasser,  and  the  danger  was 
open  and  visible.  _  Bolch  y.  Smith,  7  H.  &  N.  736;  31  L.  J.,  Ex.  201. 
The    court,  in    this  case,  intimated  that  the  decision  would  have  been 
otherwise,  if  the  danger  had  been  in  the  nature  of  a  trap,  as  explained  in 
Corby  v.  Hill,  infra.    See  Smith  v.  L.  <fc  S.  Katherine's  Docks  Co.,  L.  B.,  3 
C.  P.  326,  post,  p.  786.     In  Seymour  v.  Maddox,  16  Q.  B.  326;  20  L.  J., 
Q.  B.  327,  the  owner  of  a  theatre  was  held  not  liable  for  an   injury 
sustained  by  one  of  the  players,  who  fell  through  an  aperture  in  the  floor 
of  the  stage,  which  was  not  sufficientlv  lighted.    In  Southcote  v.  Stanley, 
1  H.  &  N.  247  ;  25  L.  J.,  Ex.,  339,  the  declaration  stated  that  the  plaintiff, 
a  visitor  at  the  defendant's  house,  had  been  injured  by  the  falling  of  a 
glass  door  through  the  negligence  of  the  defendant ;  it  was  held  that  the 
plaintiff  having  pro  hue  vice  become  an  inmate  of  the  defendant's  family, 
a  rule  similar  to  that  in  the  case  of  fellow-servants  (post,  p.  788)  applied, 
and  the  action  would  not  lie,  as  the  negligence  might  have  been  that  of 
the  defendant's  servant.     See  also   Colli s  v.  Selden,  L.  B.,  3  0.  P.  495. 
Where  the  plaintiff,  a  carman,  who  went  to  fetch  some  goods  from  the 
defendant's  house,  was  directed  by  the  defendant's  servant  to  go  to  the 
counting-house,  in  going  along  a  dark  passage  in  the  direction  indicated, 
the  plaintiff  fell  down  a  staircase  and  was  inj  ured ;  it  was  held  that  the 
defendant  was  not  liable,  on  the  ground  that  either  the  plaintiff  could 
see,  and  therefore  the  accident  arose  from  his  own  negligence,  or  if  he 
could  not  see  he  ought  not  to  have  proceeded  without  a  light.      Wilkinson 
v.  Fairrie,  1H.&C.  633  ;  32  L.  J.,  Ex.  73. 

Where  the  obstruction  is  lawful,  it  may  give  rise  to  an  action  upon 
proof  that  it  was  concealed,  and  the  plaintiff  invited  to  pass  near  it.  In 
Corby  v.  Hill,  4  C.  B.,  N.  S.  556;  27  L.  J.,  C.  P.  318,  permission  was 
given  to  the  defendant  to  place  a  stack  of  slates  on  a  private  road,  with 
the  consent  of  the  owners  and  occupiers  of  the  road  ;  the  slates  were  left 
at  night  with  no  light  to  mark  the  spot  where  they  were,  and  the  plaintiff 
(while  using  the  road)  drove  over  them  and  was  injured;  held  that  the 
defendant  was  liable.  So,  where  the  owner  of  lands  permits  others  to  pass 
over  it,  he  is  liable  for  an  accident  caused  by  the  negligence  of  himself 
or  his  servants  to  the  plaintiff,  a  person  lawfully  availing  himself  of  such 
permission,  for  of  such  negligence  the  plaintiff  could  not  be  aware  ;  but 
he  is  not  Liable  for  an  accident  caused  by  the  ordinary  risks  attaching  to 
the  nature  of  the  place  or  the  business  carried  on.  Gallagher  v.  Humphrey, 
10W.  B.  664,  T.  T.  1862,  Q.  B.  In  Chapman  v.  Rothwell,  E.  B.  &  E. 
168;  27  L.  J.,  Q.  B.  315,  the  plaintiff's  wife  was  returning  as  a  customer 
from  the  defendant's  brewery  through  the  regular  passage,  when  she  fell 
through  a  trap-door  improperly  guarded  and  lighted;  held  that  the 
defendant  was  liable.  Accord.  Shoebottom  v.  Egerton,  18  L.  T.  364, 
889,  H.  T.  1868.  So,  where  a  gas-fitter  sent  his  servant,  the  plaintiff,  to 
fix  some  gas  apparatus  in  the  defendant's  sugar  refinery,  at  his  request, 
and  the  plaintiff  fell  through  an  unfenced  shaft  in  the  floor  of  the  refinery 
and  was  injured,  it  was  held  that  the  defendant  was  liable.  fu</>  rmav/r  v. 
Dames,  L.  B.,  1  C.  P.  274  ;  L.  E.,  2  C.  P.  311,  Ex.  Ch.  In  this  case  the 
plaintiff  was  on  the  premises,  in  the  capacity  of  "  a  person  on  lawful 
business,  in  the  course  of  fulfilling  a  contract,  in  which  both  the  plaintiff 
and  defendant  had  an  interest,  and  not  upon  bare  permission,"  and  with 
respect  to  such  a  visitor  at  least,  it  is  "  settled  law  that  he,  using  reason- 
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able  care  on  his  part  for  his  own  safety,  is  entitled  to  expect  that  the 
occupier  shall  on  his  part  use  reasonable  care  to  prevent  damage  from 
unusual  danger,  which  he  knows  or  ought  to  know ;  and  that  where  there 
is  evidence  of  neglect,  the  question  whether  such  reasonable  care  has 
been  taken  by  notice,  lighting,  guarding,  or  otherwise,  and  whether  there 
was  contributory  negligence  in  the  sufferer,  must  be  determined  by  a  jury 
as  a  matter  of  fact."  S.  C,  L.  E.,  1  C.  P.  285,  288 ;  L.  R.,  2  C.  P.  313. 
So  the  owner,  M.,  of  a  building  let  in  flats,  the  staircase  remaining 
under  his  control,  is  liable  to  the  plaintiff  who,  after  calling  in  the  course 
of  business  on  one  of  M.'s  tenants  on  an  upper  flat,  fell  while  descending 
the  staircase,  through  its  worn  and  defective  condition,  and  was  thereby 
injured.  Miller  v.  Hancock,  (1893)  2  Q.  B.  177,  C.  A.  See  also  White  v. 
France,  2  C.  P.  D.  308,  and  cases  cited  post,  pp.  783,  784 ;  Heaven  v. 
Pender,  11  Q.  B.  D.  503,  C.  A.,  and  Smith  v.  L.  &  S.  Katherine's  Dock  Co., 
L.  R.,  3  C.  P.  326,  2>ost,  p.  786.  A  person  is  guilty  of  a  public  nuisance  if 
he  place  anything  on  his  own  land,  near  a  highway,  which  is  dangerous 
from  causing  horses  passing  along  there  to  shy.  Brown,  v.  Eastern  & 
Midland  Ry.  Co.,  22  Q.  B.  I).  391,  C.  A.  In  an  action  for  damages  caused 
thereby,  evidence  that  other  horses  than  those  of  the  plaintiff  have  shied 
thereat,  is  admissible  to  prove  that  it  is  such  nuisance.  S.  C.  As  to 
injury  caused  by  a  defective  fence  of  the  defendants  along  a  highway,  see 
Harrohl  v.  Watney,  'post,  p.  769.  Where  a  statute  empowered  a  local  board 
to  erect  a  landing  stage  in  a  navigable  river,  the  board  were  held  liable 
to  the  owner  of  a  ship  which  was  injured  on  anchors  laid  down  by  them 
in  the  river  for  the  above  purpose ;  for  by  reason  of  the  anchors  being 
insufficiently  marked  with  buoys,  they  formed  a  concealed  danger.  Jolliffe 
v.  Wallasey  Local  Board,  L.  B.,  9  C.  P.  62.  See  also  R.  v.  Williams,  9 
Ap.  Ca.  418,  J.  0.  The  owner  of  a  market  is  bound,  as  against  a  person 
paying  him  toll  for  its  use,  to  keep  the  market  place  in  a  safe  condition. 
Lax  v.  Cor.  of  Darlington,  5  Ex.  D.  28,  C.  A. 

The  nuisance  occasioned  by  the  defendant.^  This  action  may  be  brought 
either  against  the  person  who  originally  occasioned  the  nuisance,  or  against 
his  alienee  who  permits  it  to  be  continued ;  but  a  request  to  the  alienee  to 
remove  or  abate  the  nuisance  must  be  proved.  Penruddock'a  case,  5  Bep. 
101  a.  See  further  2">st,  p.  760.  Where  a  notice  to  remove  the  nuisance 
had  been  served  upon  the  predecessor  of  the  defendant,  Abbott,  0.  J., 
ruled  that,  being  delivered  on  the  premises  to  the  occupier  for  the  time 
being,  it  bound  a  subsequent  occupier.  Salmon  v.  Bensley,  By.  &  M.  189. 
Where  the  defendants  occupied  one  floor  of  an  unfinished  warehouse,  by 
permission  of  the  owner,  and  the  plaintiff  fell  though  an  unfenced  hoist 
hole  adjoining  the  public  way,  and  used  by  the  defendants,  it  was  held 
that  the  defendants  were  bound  to  fence  the  hoist  hole,  and  were  liable 
for  injury  occasioned  by  their  neglecting  to  do  so.  Hadley  v.  Taylor, 
L.  B.,  1  C.  P.  53.  So  where  the  carmen  of  the  defendant,  for  the  pur- 
pose of  delivering  coals,  removed  the  plate  in  the  footway  and  left  it 
unfenced ;  held,  that  defendant  was  liable  to  a  person  injured  in  conse- 
quence. Whitely  v.  Pepper,  2  Q.  B.  D.  276.  Where  a  railway  company, 
under  their  acts,  construct  their  line  across  a  highway  on  a  level,  they 
must  keep  the  crossing  in  a  proper  state  for  carriages  to  cross  the  rails,  or 
they  will  be  liable  for  injury  done  to  a  passing  carriage.  Oliver  v.  N.  E. 
Ry.  Co.,  L.  B.,  9  Q.  B.  409.  A  contractor  lawfully  employed  to  construct 
a  sewer  under  a  road,  is  not  liable  for  injury  caused  to  an  individual 
through  a  hole  having  formed  in  the  road  by  the  natural  subsidence  of 
the  ground,  the  work  having  been  properly  completed  by  the  defendant. 
Hyams  v.  Webster,  L.  B.,  2  Q.  B.  264;  L.  B.,  4  Q.  B.  138,  Ex.  Ch. ;  see 
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also  Bartlett  v.  Baker,  3  H.  &  C.  153  ;  34  L.  J..  Ex.  8.     The  defendant  is 
liable  for  any  obstruction  to  a  highway  which  he  is  bound  to  remove,  e.a 
where  his  bank  and  retaining  wall  fall  over  the  highway.     See  GuU 
Smith,  12  Q,.  B.  D.  120.     As  to  the  liability  of  the  defendant  for  obst- 
to  the  highway  caused  by  crowds  which  his  acts  have  drawn 
vide  ante,  p.  750. 

It  is  now  well  established,  that  where  a  contractor,  e^ 
lawful  act  causes  a  nuisance  in  the  course  of  his  wo  jV 

alone,  and  not  the  employer,  is  responsible,  and  th<-  ,i,  v. 

Steinman,  1  B.  &  P.  404,  if  it  be  understood  to  nv  apier  of 

fixed  property  must  take  care  so  to  use  and  m?  n  b  to  injure 

others,  whether  by  his  own  servants  or  by  othe1  .om  he  brings 

on  the  premises,  has  not  of  late  years  been  fol  de  the  judgment 

of  Littledale,  J.,  in  Laugher  v.  Pointer,  5  B.  and  Quarman  v. 

Burnett,  6  M.  &  W.  499,  which  cases  are  ci'  >.  764.     In  Reedie 

v.  L.  tfc  N.   W.  Ry.  Co.,  4  Exch.  244,  where  dants  employed  a 

contractor  to  build  a  bridge,  whose  workmen  ;gligent  as  to  cause 

a  stone  to  fall  upon  the  plaintiff,  it  was  held  .efendants  were  not 

liable,  although  they  had  reserved  a  power  incompetent  work- 

men.    In  such  cases  the  action  lies  only  ,he  person  who,   by 

himself  or  his  servant,  committed  the  in  a  sub -contractor,  or 

other  person,  exercising  an  independent  3ut,  is  not  a  servant 

within   the  meaning  of  the  rule,  so  as  \  his  employer  liable, 

Rapsou  v.  Cubitt,  9  M.  &  W.  710;  Millig  ye,  12  Ad.  &  E.  737; 

Allen  v.  Hay  ward,  7  Q.  B.  960,  975.     Tr  that  you  must  look  to 

the  wrongdoer  himself,  or  to  the  first  pe  i  ascending  line,  who  is 

the  employer  and  has  control  over  the  \  cannot  go  further  back, 

and  make  the  employer  of  that  person  Murray  v.  Currie,  L.  R., 

6  C.  P.  24,  27,  per  Willes,  J.     Thus  contractor,  employed  by 

navigation  commissioners,  in  the  course  c  xiting  the  works,  flooded 

the  plaintiff's  land  by  improperly,  and  wiw  it  authority,  introducing 
water  into  a  drain  insufficiently  made  by  himself,  the  contractor,  and  not 
the  commissioners,  was  held  liable.  Allen  v.  Hayward,  supra.  So,  where 
a  person  employed  a  contractor  to  build  on  his  land,  and  the  workmen 
excavated  the  ground  so  negligently  as  to  cause  injury  to  the  next  house, 
the  contractor,  and  not  the  person  who  employed  him,  was  held  liable. 
day  ford  v.  Nicholls,  9  Exch.  702  ;  23  L.  J.,  Ex.  205.  In  this  case  the 
plaintiff  had  no  right  of  support  for  his  house,  and  the  case  is  thus 
distinguishable  from  Angus  v.  Dalton,  and  other  cases  cited  post,  p.  756. 
Where  a  company  contracted  with  A.  to  construct  a  railway,  and  A.  sub- 
contracted with  B.  to  construct  a  bridge  on  it,  and  B.  employed  C.  to  erect 
the  scaffold,  under  a  special  contract  between  him  and  C,  a  passenger, 
injured  by  the  negligent  construction  of  the  scaffold,  must  sue  C.  and  not 

B.  Knight  v.  Fox,  5  Exch.  721.  On  the  same  principle  the  subsequent 
cases  of  Overton  v.  Freeman,  11  C.  B.  867;  21  L.  J.,  C.  P.  52,  and  Cuth- 
bertson  v.  Parsons,  12  C.  B.  304;  21  L.  J.,  C.  P.  165,  and  Murphy  v. 
Caralli,  3  H.  &  C.  462  ;  34  L.  J.,  Ex.  14,  post,  p.  786,  were  decided.  See 
also    Glover  v.   E.  London    W.    Works    Co.,  17    L.  T.   475,    H.   T.   1868, 

C.  P.,  and  Pearson  v.  Cox,  2  C.  P.  D.  369,  C.  A.  And  the  nature  of  the 
work  may  be  such  as  to  raise  a  presumption  in  accordance  with  ordinary 
experience,  that  an  independent  contractor  would  be  employed  to  do  the 
work,  e.g.,  to  repair  the  roof  of  a  house  in  a  large  town  ;  in  such  case  the 
onus  of  showing  that  the  person  who  created  the  nuisance  was  the 
seivant  of  the  defendant,  and  not  an  independent  contractor,  is  thrown 
on  the  plaintiff.  Welfare  v.  L.  Brighton  &  S.  C.  Ri/.  Co.,  L.  B,.,  4 
Q.  B.  693. 
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But,  where  the  employer  retains  his  control  over  the  contractor,  and 

>tsonally  interferes,  and  makes  himself   a  party  to  the  act  that  has 

■ioned  the   damage,    he   becomes    liable.      Thus,    where    defendant 

3d  a  contractor,  A.,  to  make  a  drain,  and  A.'s  men  left  some  of  the 

the  highway,  whereby  an  accident  happened,  and  it  further 

a  '  the  defendant,  on  complaint  made,  had  promised  to  remove 

the  3  had  paid  for  carting  part  of  it  away,  and  it  did  not 

appear  1  tractor  had  undertaken  to  remove  it;  held,  that  there 

was  evicts  leiendant.    Burgess  v.  Gran,  1  C.  B.  57S ;  see  also 

Wiggettv.  i        m  3ases  mentioned  post,  p.  790. 

And  where  Lne  n  directly  results  from  the  thing  contracted  to  be 

done,  the  employer  s.     The  defendants,  a  company  without  special 

powers  for  that  pm  rected  W.  to  open  trenches  in  the  streets  of 

Sheffield,  and  the  se  f  W.,  whilst  engaged  in  the  task,  left  a  heap 

of  stones  on  the  foot  3r  which  the  plaintiff  fell,  the  defendant  was 

held  to  be  liable,  as  w  lad  ordered  to  be  done  was  a  public  nuisance. 

Ellis  v.  Sheffield  Gas  ers'  Co.,  2  E.  &  B.  767;  23  L.  J.,  Q.  B.  42. 

So  where  the  defenda.  nought  another  person  on  the  land  in  his 

occupation,  and  allowe  >  commit  a  nuisance  thereon,  the  defendant 

is  liable.     White  y.  Ja,  <.  B.,  18  Eq.  303.     See  Jenkins  v.  Jackson, 

40  Ch.  D.  71,  and  furtl  cited  infra,  and  post,  p.  757.     And  where 

a  person  causes  "  somet  ie  done,  the  doing  of  which  casts  on  him 

a  duty,  he  cannot  escape  i  responsibibty  attaching  to  him  of  seeing 

that  duty  performed  by  (  g  it  to  a  contractor."     Angus  v.  Dalton, 

6  Ap.  Ca.  740,  829 ;  Bou  i  te,  1  Q.  B.  D.  321 ;  Percival  v.  Hughes, 

9  Q.  B.  D.  441,  C.  A.  ;  5a.  443,  D.  P.     Thus,  where  a  person 

orders  work  to  be  done  on  which,  though  lawful  in  itself,  would, 

in  the  natural  course  of  ,  cause  injury  to  his  neighbour,  unless 

special  precautions  are  taken,  e.g.,  causing  interference  with  the  right  of 
support  of  adjacent  buildings,  he  is  bound  to  have  reasonable  skill  used 
that  proper  precautions  should  be  taken  in  order  to  prevent  the  mischief, 
S.CC. ;  see  also  Black  v.  Christchurch  Finance  Co.,  (1894)  A.  C.  48,  J.  C. 
In  these  cases  the  duty  was  imposed  on  the  defendants  by  common  law. 
The  same  principle  applies  when  it  arises  under  a  statute.  Hole  v.  Sitting- 
bourne  By.  Co.,  6  H.  &  N.  488  ;  30  L.  J.,  Ex.  81.  The  defendants,  being 
authorized  by  statute  to  make  an  opening  bridge  over  a  navigable  river, 
employed  a  contractor  to  construct  it :  held,  that  they  were  liable  for 
damage  caused  by  the  defect  of  the  bridge.  S.  C. ;  see  Glover  v.  E.  London 
Waterworks  Co.,  ante,  p.  755.  So  where  dangerous  work  is  done  by 
statutory  authority  on  a  highway.  Holliday  v.  National  Telephone  Co., 
(1899)  2  Q.  B.  392;  C.  A.  Where  P.  had  employed  H.  to  carry  a  drain 
across  the  footway  of  the  public  road,  in  accordance  with  the  Metropolis 
Local  Management  Act,  and  the  soil  was  so  carelessly  replaced  that  it 
subsided,  leaving  a  trench  into  which  the  plaintiff  fell  and  was  injured, 
it  was  held  that  P.  was  liable.  Gray  v.  1'ullen,  5  B.  &  S.  970;  34  L.  J., 
Q.  B.  265,  Ex.  Ch.  Accord.  Hardaker  v.  Idle  District  Council,  (1896)  1 
Q.  B.  335,  C.  A.,  and  Penny  v.  Wimbledon,  Ac.  Council,  infra.  Where, 
however,  P.,  in  pursuance  of  a  statutory  power,  delegates  the  performance 
of  a  duty  to  another,  his  liability  ceases.  Hoivitt  v.  Nottingham,  &c. 
Tramways  Co.,  12  Q.  B.  D.  16;  accord.  Alldredv.  IF.  Metropolitan  Trams 
Co.,  (1891)  2  Q.  B.  398,  C.  A.  And  P.  is  not  liable  when  the  injury  is 
caused  by  negligence  merely  casual  or  collateral  to  the  work  directed  to 
be  done.    Penny  v.  Wimbledon,  &c.  Council,  (1899)  2  Q.  B.  72,  76,  78,  C.  A. 

Although  the  owner  of  land,  after  letting  it,  is  not  liable  for  a  nuisance, 
erected  by  the  tenant,  yet  if  he  let  or  re-let  the  land  with  a  nuisance  upon 
it,   or   retain  control  over  the  repairs,  he  is  liable,  notwithstanding  the 
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tenancy.  Where  damage  arose  from  the  non-repair  of  a  trap-door  oyer 
a  cellar,  the  lessor  was  held  to  be  rightly  sued,  it' being  proved  that, 
as  between  him  and  the  lessee,  it  was  the  duty  of  the  lessor  to  repair; 
Payne  v.  Rogers,  2  H.  Bl.  349 ;  but,  unless  this  were  proved,  the  landlord 
would  not  be  liable.  Cheetham  v.  Hampsoii,  4  T.  B.  31S ;  Russell  v. 
Shenton,  3  Q.  B.  449.  In  Rosewell  v.  Prior,  2  Salk.  4(i(),  the  lessor  was 
held  liable  for  the  continuance  upon  land,  which  he  had  leased,  of  a  wall 
which  obstructed  the  plaintiff's  lights,  because  the  wall  existed  at  the 
time  of  the  demise.  In  Rich  v.  Basterfield,  4  C.  B.  783,  in  an  action 
against  the  owner  of  premises  for  a  nuisance,  arising  from  smoke  issuing 
out  of  a  chimney  which  he  had  erected,  the  court  decided  in  favour  of  the 
defendant,  as  the  chimney  was  not  in  itself  a  nuisance,  but  only  the  user 
of  it  in  such  a  way  as  to  cause  smoke  to  issue.  This  case  was  explained 
in  Harris  v.  James,  45  L.  J.,  Q.  B.  545,  546,  where  it  was  held  that  if 
A.  let  his  land  to  B.  to  be  used  for  works  which,  if  carried  on  in  the  usual 
way,  will  be  a  nuisance  to  C,  A.  is  liable  for  the  nuisance  created  by  such 
user  by  B.  Accord.  Baker  v.  Gt.  N.  Ry.  Co.,  March  18th,  1884,  Q.  B.  D. 
ex  rel.  amid.  In  Todd  v.  Flight,  9  C.  B.,  N._  S.  377  ;  30  L.  J.,  C.  P.  21, 
the  owner  of  a  stack  of  chimneys,  having  demised  them  while  in  a  ruinous 
condition,  and  kept  and  maintained  them,  in  that  state,  was  held  liable  to 
an  action  at  the  suit  of  a  person  upon  whose  house  they  fell.  And  in 
Gandy  v.  Jubber,  5  B.  &  S.  78  ;  33  L.  J.,  Q.  B.  151,  where  an  area  grating 
had  fallen  into  a  dangerous  condition,  during  a  yearly  tenancy,  the  rever- 
sioner was  made  responsible  for  damage  caused  by  it,  as  he  might  have 
determined  the  tenancy  before  the  mischief  had  happened ;  but  error,  and 
an  appeal  were  brought  in  this  case,  and  the  plaintiff,  at  the  suggestion 
of  the  Court  of  Ex.  Oh.,  consented  to  a  stet  processus,  all  the  judges  inti- 
mating that  the  decision  of  the  Court  below  was  wrong.  5  B.  &  S.  485. 
See  the  undelivered  judgment,  9  B.  &  S.  15,  n.  See  also  L.  B.,  4  C.  P. 
200.  Accord.  Pretty  v.  Bickmore,  L.  E.,  8  C.  P.  401 ;  followed  in  Qwinnell 
v.  Earner,  L.  E.,  10  C.  P.  658.  And  it  is  now  settled  that  the  owner 
is  only  liable  for  an  injury  caused  to  a  stranger  by  the  defective  repair 
of  premises  let  by  him,  when  he  contracted  with  the  occupier  to  do  the 
repairs,  or  when  he  commits  a  misfeasance,  as  by  letting  the  premises 
in  a  ruinous  or  dangerous  condition.  Nelson  v.  Liverpool  Brewery  Co,,  2 
C.  P.  D.  311;  Bowen  v.  Anderson,  (1894)  1  Q.  B.  364.  This  principle 
extends  to  a  weekly  tenancy.  S.  C.  And  if  a  house  be  let  when  in  a 
dangerous  condition,  the  landlord  not  being  bound  to  repair,  he  is  not 
liable  for  injury  caused  to  the  tenant,  or  a  person  using  the  house,  by 
reason  of  such  condition.  Lane  v.  Cox,  (1897)  1  Q.  B.  415,  C.  A.  As  to 
the  liability  of  a  defendant  for  a  nuisance  erected  by  a  stranger  on  the 
defendant's  land,  see  Sa.-hy  v.  Manchester  it  Sheffield  Ry.  <'<>.,  L.  P.,  4  C.  P. 
198,  cited  post,  p.  827. 

The  acts  of  two  or  more  persons  may,  taken  together,  be  a  nuisance  for 
which  each  is  liable,  though  it  would  be  otherwise  if  taken  separately. 
Lambton  v.  Mellish,  (1894)  3  Ch.  163,  following  Thorpe  v.  Brumfitt,  post, 
p.  820. 

Trustees  or  commissioners,  acting  for  public  purposes,  without  salary  or 
reward,  are  as  responsible  as  private  individuals.  Mersey  Ducks  Board  v. 
Gibbs,  an&Id.v.  Penhallow^L.  B,,  III.  L.93  ;  Coev.Wise,  L.  E.,  1  Q.  B.  711, 
Ex.  Ch.,  overruling  the  cases  to  the  contrary.  See  also  Collins  v.  Middle 
Level  Commissioners,  L.  E.,  4  C.  P.  279;  Winch  v.  Thames  Conservators, 
L.  E.,  7  C.  P.  458  ;  L.  E.,  9  C.  P.  378,  Ex.  Ch.  The  liability  of  a  body  created 
by  statute  is  governed  by  that  statute;  for  mere  nonfeasance  it  is  not 
liable,  except  in  respect  of  a  duty  to  the  plaintiff  imposed  by  the  statute 
and  neglected.      Gibraltar,  Sanitary  Commissioners  of  v.  Orjila,  15  Ap.  Ca. 
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400,  J.  C.  Such  body  is  not  liable  as  a  stranger  and  apart  from  such  duty. 
Stretton's  Brewery  Co.  v.  Mayor  of  Derby,  (1894)  1  Ch.  431.  In  the  Mersey 
Ducks  Cases,  ante,  p.  757,  it  was  held  that  the  trustees  of  docks,  receiving- 
tolls  from  vessels  which  used  them,  were  liable  for  damage  caused  by  their 
keeping  a  dock  open,  when  they  knew,  or  had  the  means  of  knowing,  of 
its  dangerous  condition,  even  though  the  tolls  were  devoted  simply  to  the 
maintenance  of  the  docks,  and  the  reduction  of  tolls.  See  also  R.  v. 
Williams,  9  Ap.  Ca.  418,  J.  C.  So  the  Trinity  House  are  liable  for  damage 
done  by  a  buoy  negligently  kept  by  them  in  a  dangerous  state.  Gilbert 
v.  Trinity  House,  17  Q.  B.  D.  795. 

So,  even  formerly,  such  trustees  were  held  liable  where  their  acts  were 
of  an  arbitrary  and  oppressive  character.  Leader  v.  Moxton,  3  Wils.  461  ; 
Boulton  v.  Crowther,  2  B.  &  C.  703.  So  also,  where  an  injury  arises  from 
the  neglect  or  careless  discharge,  by  the  trustees,  of  the  duties  personally 
imposed  upon  them  ;  Ruck  v.  Williams,  3  H.  &  N.  308  ;  27  L.  J.,  Ex.  357  ; 
Whitehouse  v.  Fellowes,  10  C.  B.,  N.  S.  765  ;  30  L.  J.,  C.  P.  305  ;  Ohrby  v. 
Ryde  Commissioners,  5  B.  &  S.  743;  33  L.  J.,  Q.  B.  296;  or  where  they 
have  personally  interfered  in  the  carrying  out  of  works  authorized  by  the 
legislature.  Southampton,  &c.  Bridge  Co.  v.  Southampton  Local  Board,  8 
E.  &  B.  801  ;  28  L.  J.,  Q.  B.  41.  So,  where  the  works  which  they  were 
authorized  to  construct  were  for  trading  and  other  profitable  purjjoses; 
Scott  v.  Manchester,  Mayor,  &c.  of,  2  H.  &  N.  204  ;  26  L.  J.,  Ex.  406;  or 
where  the  act,  in  the  execution  of  which  those  whom  they  employed  were 
guilty  of  negligence,  was  itself  unauthorized  by  the  special  act.  Brown- 
low  v.  Metropolitan  Board  of  Works,  13  C.  B.,  N.  S.  768  ;  33  L.  J.,  C.  P. 
233,  Ex.  Ch.  But  where  the  injury  to  the  plaintiff  arose  from  long 
detention  in  a  canal,  by  reason  of  a  fall  of  a  lock  from  want  of  repair,  the 
commissioners  not  being  liable  to  repair,  but  having  power  to  enforce 
repair  by  others,  it  was  held  that  the  commissioners  were  not  liable,  the 
cause  of  damage  being  too  remote.  Walker  v.  Ooe,  4  H.  &  N.  350;  28 
L.  J.,  Ex.  184;  and  this  decision  would  seem  not  to  be  affected  by  the 
Mersey  Bock  Cases,  ante,  p.  757.  See  also  Forbes  v.  Lee  Conservancy  Board, 
4  Ex.  D.  116,  and  cases  cited  post,  pp.  760,  761. 

No  action  is  maintainable  against  the  inhabitants  of  the  county,  or  of  a 
parish,  for  the  non-repair  of  a  county  bridge,  or  of  a  highway,  which  they 
are  respectively  bound  to  repair.  Russell  v.  Men  of  Devon,  2.T.  B.  667. 
Nor  does  the  action  lie  against  a  county  surveyor  appointed  under  43 
G.  3,  c.  59  ;  M'Kiunon  v.  Penson,  9  Exch.  609  ;  23  L.  J.,  M.  C.  97,  Ex.  Ch. ; 
nor  against  the  surveyor  of  highways  appointed  under  5  &  6  "W.  4,  c.  50. 
Young  v.  Davis,  7  H.  &  N.  760;  31  L.  J.,  Ex.  250;  Ex.  Ch.,  2  H.  &  C. 
197  ;  even  for  the  negligence  of  sub-contractors  employed  by  him  by  order 
of  the  vestry.  Taylor  v.  Oreenhalgh,  L.  E.,  9  Q.  B.  487  ;  but  see  Pendlebury 
v.  Oreenhalgh,  post,  p.  759.  Nor  does  the  action  lie  against  a  local  board 
of  health,  constituted  under  the  Public  Health  Act,  1875,  38  &  39  V.  c.  55; 
Cowley  v.  Newmarket  LmcoI  Board,  (1892)  A.  C.  345,  D.  P.,  approving; 
Gibson  v.  Preston,  Mayor  of,  L.  E.,  5  Q.  B.  218;  decided  xuider  11  &  12 
V.  c.  63;  nor  against  a  metropolitan  vestry  under  18  &  19  V.  c.  120 ; 
Parsons  v.  S.  Matthew's  Vestry,  L.  E.,  3  C.  P.  56;  for  these  bodies  are 
placed  by  those  statutes  in  the  position  of  the  surveyors  of  highways,  and 
are  not  liable  for  nonfeasance.  It  was  indeed  held  that  where  the  liability 
to  repair  had  been  taken  from  the  parish,  and  imposed  on  other  persons, 
as  on  the  town  commissioners  under  10  &  11  V.  c.  34,  who  by  sects. 
47 — 49,  were  bound  to  keep  the  roads  in  repair,  the  commissioners  were 
liable  for  non-repair.  Hartnall  v.  Ryde  Commissioners,  4  B.  &  S.  361 ; 
33  L.  J.,  Q.  B.  39.  Sed  qncere,  ride  Cowley  v.  Neivmarket  Local  Board, 
(1892)  A.  C.  350,  354,  per  Eords  Halsbury,  E.C.  and  Herschell ;    Pictou, 
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Municipality  of,  v.  Geldart,  (1893)  A.  C.  524, 525,  J.  G.,perIA.  Halsbury;  and 
Sydney,  Municipal  Council  of,  v.  Bourke,  (1895)  A.  C.  433,  J.  C.  Local 
boards  of  health  are,  however,  liable  for  misfeasance,  and  may  be  sued  for 
the  negligent  acts  of  their  servants,  as  in  leaving  a  heap  of  stones  by  the 
side  of  the  road  without  a  light  at  night.  Foreman  v.  Canterbury,  Mayor 
of,  L.  R.,  6  Q.  B.  214.  So,  as  the  owners  of  a  sewer,  for  not  keeping  a 
grid  thereof  in  repair.  White  v.  Hindley  Local  Board,  L.  R.,  10  Q.  B. 
219;  accord.  Blachmore  v.  Vestry  of  Mile  End  Old  Town,  9  Q.  B.  D.  451, 

C.  A.  See  also  Bathurst,  Borough  of  v.  Macpherson,  4  Ap.  Ca.  256,  J.  C. 
And  the  surveyor  of  highways  is  liable  for  injury  caused  by  his  personal 
negligence.  Pendlebury  v.  Green halgh,  1  Q.  B.  D.  36,  C.  A.  A  water 
company  who,  under  statutory  power,  place  plugs  in  a  highway,  are  not 
liable  for  injury  caused  by  the  projection  of  the  plugs  owing  to  the  wearing 
away  of  the  road.  Moore  v.  Lambeth  Waterworks  Co.,  17  Q.  B.  D.  462, 
0.  A.  So  where  a  corporation,  B.,  is  both  water  authority  and  road 
authority,  B.  is  not  in  such  a  case  liable.  Thompson  v.  Brighton,  Mayor, 
&c.  of;  and  Oliver  v.  Horsham  Local  Board,  (1894)  1  Q.  B.  332,  0.  A. 

In  determining  whether  the  non-performance  of  a  statutory  duty,  which 
causes  injury  to  A.,  gives  A.  a  right  of  action,  much  depends  "on  the 
purview  of  the  Legislatiu-e  in  the  particular  statute  and  the  language 
which  they  there  employed."  Coivley  v.  Newmarket  Local  Board,  (1892) 
A.  C.  352,  per  Ld.  Herschell  citing,  Atkinson  v.  Newcastle  Waterworks  Co., 
2  Ex.  D.  441,  448,  C.  A.,  and  Glossop  v.  Heston,  &c.  Local  Board,  12  Ch. 

D.  102,  109,  and  doubting  Couch  v.  Steel,  3  E.  &  B.  402,  23  L.  J.,  Q.  B. 
121.  See  also  Pictou,  &c.  Municipality  of  v.  Geldart,  and  Sydney, 
Municipal  Council  of  v.  Bourke,  supra.  Thus  a  London  district  board  is 
not  liable  for  special  damages  caused  by  its  neglect  to  remove  snow  from 
the  streets  as  required  by  54  &  55  V.  c.  76,  s.  29.  Saunders  v.  Holbom 
District  Board,  (1895)  1  Q.  B.  64. 

The  injury  must  be  the  natural  or  ordinary  consequence  of  the  defen- 
dant's wrongful  act.  Sharp  v.  Powell,  L.  R.,  7  C.  P.  253.  Where  the 
defendants,  a  water  company,  caused  a  spout  of  water  to  shoot  up  on  a 
public  highway,  and  thereby  frightened  the  plaintiff's  horses,  so  that  they 
swerved,  and  fell  into  a  ditch  insufficiently  fenced,  made  in  the  middle  of 
the  road  by  the  commissioners  of  sewers,  and  were  injured,  it  was  held 
that  the  defendants  were  liable  ;  the  spout  of  water  being  the  causa 
causa ns  of  the  injury.  Hill  v.  New  River  Co.,  9  B.  &  S.  303.  See  also 
Harris  v.  Mobbs,  3  Ex.  D.  268;  Wi/kius  v.  Day,  12  Q.  B.  D.  110.  The 
cases  of  Burrows  v.  March  Gas  Co.,  L.  R.,  5  Ex.  67  ;  Ex.  Ch.,  L.  R.,  7 
P]x.  96;  and  Clark  v.  Chambers,  3  Q.  B.  D.  327,  may  be  referred  to,  as 
relating  to  negligence  of  more  than  one  person,  and  the  proximate  cause 
of  an  accident. 

Damages — Injunction.']  "Where  the  injury  is  by  pulling  down  a  house, 
in  the  possession  of  the  plaintiff's  tenant,  the  measure  of  damage,  is  the 
diminution  in  the  saleable  value  of  the  premises,  in  consequence  of  the 
act  done.  Hoaking  v.  Phillips,  3  Exch.  168.  But,  where  the  nuisance  is 
a  continuing  one,  i.e.,  caused  by  repeated  acts  of  the  same  nature,  so  that 
successive  actions  may  be  brought,  the  measure  of  damages,  is  the  amount 
of  injury  sustained,  up  to  the  time  of  the  assessment  of  damages  (see 
Rules,  1883,  0.  xxxvi.  r.  58,ante,  p.  296).  Hole.  v.  Chard  Union,  (1894) 
1  Ch.  293,  C.  A.,  and  the  jury  may  upon  a  further  action,  give  substantial 
damages.  Battishill  v.  Reed,  18  C.  B.  696;  25  L.  J.,  C.  P.  290;  see 
Shad  well  v.  Hutchinson,  2  B.  &  Ad.  97.  The  defendant's  intention,  in 
doing  the  act,  is  to  be  taken  into  consideration  in  assessing  the  damages. 
Embleu  v.  Myers,  6  H.  &  N.  54;  30  L.  J.,  Ex.  71;   Thompson  v.   Hill, 
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L.  R.,  5  C.  P.  564.  When  the  action  is  for  the  wilful  obstruction,  of  the 
plaintiff's  right  of  way,  the  jury  may  give  exemplary  damages.  Bell  v. 
Midland  By  Co.,  10  C.  B.,  N.  8.' 287  ;  30  L.  J.,  C.  P.  273. 

Where  a  nuisance  is  continuing  in  its  nature,  an  injunction  will  be 
granted  to  abate  it,  and  this  is  the  most  effective  remedy.  Metropolitan 
Asylum  District  v.  Hill,  St  urges  v.  Bridgman,  post,  p.  761.  An  injunc- 
tion will  be  granted,  in  an  action  by  the  Att.-Gen.,  on  behalf  of  the 
public,  to  restrain  the  illegal  interference  with  a  public  right,  e.g.,  that  of 
passage  along  a  navigable  stream  or  highway;  without  proof  of  damage. 
Att.-Gen.  v.  Shrewsbury  Bridge  Co.,  21  Ch.  D.  752. 

Where  the  action  is  brought  for  an  injunction  the  Court  may  still, 
notwithstanding  the  repeal  of  Cairns'  Act,  21  &  22  V.  c.  27,  s.  2,  by 
46  &  47  V.  c.  49,  s.  3,  grant  damages  in  lieu  thereof.  Chapman  v. 
Auckland  Union,  23  Q.  B.  D.  294,  C.  A.;  see  also  Sayers  v.  Collyer,  28 
Ch.  D.  103,  C.  A.  It  seems  that  the  court  will  not  adopt  this  alterna- 
tive unless  the  injury  to  the  plaintiff's  legal  rights  is  (1)  small,  (2)  capable 
of  being  estimated  in  money,  (3)  can  be  adequately  compensated  for  by 
a  small  money  payment,  and,  (4)  the  case  is  one  in  which  it  would  be 
oppressive  to  grant  an  injunction.  Slielfcr  v.  City  of  London  Electric 
Lighting  Co.  (1895)  1  Ch.  287,  322,  per  Smith,  L.J.  " 

A  quia  timet  action  to  restrain  an  apprehended  injury  can  be  maintained 
only  where  the  plaintiff  proves  that  danger  of  a  substantial  kind  is 
imminent,  or  that  the  apprehended  injury,  if  it  occur,  will  be  irreparable. 
Fletcher  v.  Bealey,  28  Ch.  D.  688  ;  Att.-Gen.  v.  Manchester,  Corp.  of,  (1893) 
2  Ch.  87. 

As  to  the  form  of  injunction  against  noxious  vapours,  see  Shotfs  Iron 
Co.  v.  Inejlis,  7  Ap.  Ca.  518,  D.  P. ;  Fleming  v.  Hislop,  11  Ap.  Ca.  686,  D.  P. 

Abatemetd.~\  A  neighbour  W.  has  no  right  to  enter  upon  J.'s  land  in 
order  to  abate  a  nuisance  of  filth  without  previous  notice  or  request  to  J. 
to  remove  it,  unless  J.  was  the  original  wrong-doer  by  placing  it  there,  or 
it  arises  from  default  in  the  performance  of  some  legal  duty  of  J.,  or  the 
nuisance  is  immediately  dangerous  to  life  or  health.  Jones  v.  Williams, 
11  M.  &  W.  176.  But  where  W.  can  abate  the  nuisance  without  going 
on  J.'s  land,  as  where  the  boughs  of  J.'s  trees  overhang  W.'s  land,  he  may 
do  so  by  lopping  them  without  notice  to  J.,  even  although  they  have  so 
overhung  for  more  than  20  years,  for  no  right  or  easement  can  be  acquired 
by  J.  in  respect  of  the  boughs.  Lemmon  v.  Webb,  (1895)  A.  C.  1,  D.  P. 
Semble,  the  same  rule  applies  also  to  the  roots  of  J.'s  trees  growing  within 
W.'s  land.  S.  C,  (1894)  3  Ch.  l,per  L.JJ.  As  to  abatement  of  a  public 
nuisance,  vide  ante,  p.  748. 

Defence. 

By  Rules,  1883,  O.  xix.  r.  17,  a  defendant  cannot  plead  a  general 
denial  of  the  allegations,  in  the  statement  of  claim;  and  r.  15  requires 
him  to  state  all  such  facts,  on  which  he  relies,  as  do  not  appear  therein, 
and  if  not  stated,  woidd  be  likely  to  take  the  plaintiff  by  surprise.  See 
rules  cited  ante,  p.  309. 

It  is  a  good  defence,  to  show,  that  what  was  prima  facie  a  nuisance, 
arose  unavoidably,  from  the  performance  by  the  defendants,  of  acts 
expressly  sanctioned  by  the  legislature,  e.g.,  injury,  caused  by  working 
railways  with  locomotive  engines  ;  B.  v.  Pease,  4  B.  &  Ad.  30 ;  Vaughan 
v.  Taff  Vale  By.  Co.  o  H.  &  N.  679;  29  L.  J.,  Ex.  247,  Ex.  Ch.  ;  Hammer- 
smith &  City  By.  Co.  v.  Brand,  L.  R.,  4  H.  L.  171,  cited  post,  p.  781; 
A.-G.  y.  Metropolitan  By.  Co.,  (1894)  1  Q.  B.  384,  C.  A.,  or  by  making 
and  using  cattle  yards.     L.  B.  &  S.  C.  By.  Co.  v.  Truman,  11  Ap.  Ca.  45, 
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D.  P.  See  also  Cracknell  v.  Thetford,  Mayor  of,  L.  B.,  4  ( '.  p.  (,29.  But 
the  defendants  will  be  liable,  if  their  acts  cause  needless  injury,  or  if  thev 
do  not  take  reasonable  steps,  within  their  powers,  for  averting  such  injury. 
Geddis  y.  Bann  Reservoir  Go.,  3  Ap.  Ca.  430,  D.  P.,  and  where  the  authority 
is  permissive  only  and  not  imperative,  it  must  not  be  exercised  so  as  to 
interfere  with  private  rights;  Metropolitan  Asylum  District  v.  Hill,  6  Ap 
Ca.  193,  D.  P. ;  Canadian  Pacific  By.  Co.  v.  Parke,  (1899)  A.  C.  535,  J.  ('.' 
See  Gaslight  &  Coke  Co.  v.  St.  Mary  Abbotts,  Kensington,  15  Q.  B.'d.  1, 
C.  A.  So,  a  statutory  power  to  the  defendants  to  run  tramcars  by  steam 
along  a  highway  over  the  rails  of  another  company,  assumes  that  the  rails 
are  in  proper  condition :  if  they  be  defective  so  that  damage  is  in  con- 
sequence caused  by  the  tramcar  to  the  plaintiff  standing  on  the  highway, 
the  defendants  are  liable.  Sadlerv.  S.  Staffordshire,  &c.  Tramways  Co.,  23 
Q.  B.  D.  17,  0.  A.  A  gas  company  under  the  Gasworks'  Clauses  Acts, 
1847,  1871,  is  expressly  liable  for  private  nuisances  they  may  commit 
in  making  or  supplying  gas  ( 1 1  &  12  V.  c.  15,  s.  29;  34  &  35  V.  c.  41,  s.  9), 
Jordeson  v.  Sutton,  &c.  Gas  Co.,  (1899)  2  Ch.  217,  C.  A.,  vide  post,  p.  799. 

No  right  can  be  acquired  by  user  to  carry  on  a  nuisance,  as  a  noisy 
trade,  unless  it  has  been  carried  on  for  20  years,  under  such  circumstances 
as  to  constitute  an  actionable  nuisance.  '  St  urges  v.  Bridgman,  11  Ch.  D. 
852,  C.  A.  Nor  is  it  any  defence,  that  noises,  complained  of  by  the 
plaintiff,  were  not  greater  than  were  necessary,  and  unavoidable  in  the 
defendant's  business.     Elliotson  v.  Feetham,  2  N.  C.  134. 

Where  the  nuisance  is  by  a  single  act,  as  by  letting  water  into  the 
plaintiff's  mine,  through  a  hole  wrongfully  made  by  the  defendant,  accord 
and  satisfaction,  or  recovery  in  a  former  action,  is  a  bar,  for  only  one 
action  lies,  notwithstanding  the  occurrence  of  subsequent  consequential 
damage.  Clegg  y.  Dearden,  12  Q,  B.  576.  Where,  however,  the  conse- 
quential damage  is  a  necessary  part  of  the  cause  of  action,  as  in  the  case 
of  disturbance  of  the  right  of  "support  of  the  plaintiff's  land,  a  fresh  cause 
of  action  arises  at  each  occasion  of  damage;  Mitchell  v.  Barley  Main 
Colliery  Co.,  11  Ap.  Ca.  127,  I).  P.  (overruling  Nichlin  v.  Williams,  10 
Exch.  259;  23  L.  J.,  Ex.  335;  and  Lamb  v.  Walker,  3  Q.  B.  I).  389); 
even  although  the  damage  has  been  accruing  continuously  from  the  time 
of  the  defendant's  act ;  Crumbier.  Wallsend  Local  Board,  (1891)  1  Q.  B. 
503,  C.  A.  Vide  post,  p.  801.  See  also  Whitehouse  v.  Fellowes,  10  C.  B., 
N.  S.  765;  30  L.  J.,  C.  P.  305,  and  Brunsden  v.  Humphrey,  14  Q.  B.  D. 
141,  C.  A..,  post,  p.  769. 

Statute  of  Limitation.']  By  stat.  21  J.  1,  c.  16,  s.  3,  an  action  upon  the 
case  (other  than  for  slander),  must  be  brought  within  six  years  after  the 
cause  of  such  action.  Where  the  gist  of  the  action  is  the*  consequential 
damage,  the  time  of  limitation  begins  to  run  from  the  accruing  of  the 
consequential  damage.  Roberts  v.  Raat,  16  East,  215  ;  Cillon  v.  Bod- 
dington,  By.  &  M.  161  ;  Howell  v.  Young,  5  B.  &  C.  59.  Where  a  statute 
required  an  action  to  be  brought  within  six  months  after  the  matter  or 
act  done,  and  the  injury  was  caused  by  sinking  a  sewer,  whereby  the 
walls  of  the  plaintiff's  house  cracked,  it  was  held  that  the  action  must  be 
brought  within  six  months  from  the  time  of  the  walls  cracking.  Lloyd  v. 
Wigney,  6  Bing.  489;  Wordsworth  v.  Harley,  1  B.  &  Ad.  391.  Where 
plaintiff's  house  had  been  injured,  by  the  sinking  of  the  subsoil  within  six 
years,  in  consequence  of  the  working  of  an  adjacent  mine  by  a  neighbour 
more  than  six  years  before,  the  statute  is  no  bar;  Bonomi  v.  Backhouse, 
9  H.  L.  C.  503;  34  L.  J.,  Q.  B.  181;  Mitchell  v.  Darley  Main  Colliery 
Co. ;   Crumble  v.  Wallsend  Loral  Board,  supra. 

As  to  when  the  statute  runs,  in  the  case  of  fraudulent  concealment  of 
the  cause  of  action,  vide  ante,  p.  673. 
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ACTION  FOE  NEGLIGENCE. 

Negligence  is  the  omission  to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  the  doing  something  which  a  prudent  and 
reasonable  man  would  not  do  ;  and  an  action  may  be  brought  if  thereby 
mischief  is  caused  to  another  person,  not  intentionally.  Blyth  v.  Bir- 
mingham Waterworks  Co.,  11  Exch.  781,  784;  25  L.  J.,  Ex.  212,  213,  per 
Alderson,  B. 

The  following  are  some  of  the  most  common  causes  of  action  included 
under  this  head. 

Negligent  Driving  of  Carriages  and  Railway  Trains. 

Negligence  of  the  defendant.']  An  allegation  that  the  defendant  so  negli- 
gently drove,  &c,  is  supported  by  evidence  that  his  servant  was  the 
driver.  Brucker  v.  Fromont,  6  T.  B.  659.  But  a  master  is  not  answer- 
able for  the  wilful  and  malicious  act  of  his  servant.  M'Manus  v.  CrickeU, 
1  East,  106.  Thus,  where  the  defendant's  servant  wantonly,  and  not  for 
the  purpose  of  executing  his  master's  orders,  strikes  the  plaintiff's  horses, 
and  thereby  produces  the  accident,  the  master  is  not  liable ;  but  where 
the  servant,  in  the  course  of  his  employment,  and  in  order  to  extricate 
himself  from  a  difficulty,  so  strikes  them,  although  injudiciously,  his 
master  is  liable.  Croft  v.  Alison,  4  B.  &  A.  590.  Accord.  Liinpus  v.  L. 
General  Omnibus  Co.,  1  H.  &  C.  526;  32  L.  J.,  Ex.  34,  Ex.  Ch.  The 
defendants  were  held  liable  for  the  act  of  their  driver,  who  pulled  his 
horses  across  the  road  in  front  of  the  plaintiff's  omnibus,  and  so  over- 
turned it ;  for  this  was  clearly  done  in  the  course  of  the  driver's  employ- 
ment, although  the  act  of  the  driver  was  contrary  to  the  regulations  of 
the  company.  S.  C.  And  see  Whatman  v.  Pearson,  L.  E.,  3  C.  P.  422  ; 
Burns  v.  Poulson,  L.  E.,  8  C.  P.  563  ;  The  Thetis,  L.  E.,  2  Adm.  365,  pott 
p.  773,  and  cases  collected  post,  p.  899,  and  sub  tit.  Actions  against  Com- 
panies—  Torts,  post,  p.  1082.  But  where  the  carman  B.  of  the  defendant  A. 
was  directed  to  deliver  A.'s  goods  at  a  certain  place,  and  B.  drove  A.'s  cart, 
with  the  goods  in  it,  in  an  opposite  direction,  it  was  held  that  A.  was  not 
liable  for  an  injury  done  by  the  cart  while  it  was  being  so  driven  by  B. 
Storey  v.  Ashton,  L.  E.,  4  (i  B.  476;  Rayner  v.  Mitchell,  2  C.  P.  D.  357; 
see  also  Williams  v.  Jones,  3  K.  &  C.  256  ;  33  L.  J.,  Ex.  297  ;  and  Tebbutt 
v.  Bristol  &  Exeter  By.  Co.,  L.  E.,  6  Q.  B.  73.  Where,  however,  the  cart 
had  been  hired  by  A.  of  C,  and  was,  under  similar  circumstances,  injured 
by  B.'s  negligence,  A.  was  held  liable  to  C.  on  his  contract  of  bailment. 
Coupe  Co.  v.  Maddick,  (1891)  2  Q.  B.,  413.  A  servant  has  no  implied 
authority  to  authorise  another  person  to  act  for  him  as  servant  on  his 
master's  behalf,  unless  there  is  a  necessity  for  such  employment.  6  wittia  in 
v.  Twist,  (1895)  2  Q.  B.  84,  C.  A.  And  quaere  ?  whether  even  if  there  be  such 
necessity.  Id.  per  Ld.  Esher,  M.  E.  Where  A.  contracted  with  the 
Postmaster-General  for  mail  coaches,  and  B.  contracted  to  supply  horses 
and  drivers,  and  hired  the  plaintiff  to  drive  one  of  them,  who  met  with  an 
accident  occasioned  by  a  defect  in  the  coach,  it  was  held  that  he  could  not 
sue  A.  Wiuterbottomv.  Wright,  10  M.  &  W.  109.  This  case  was,  however, 
decided  on  demurrer  on  the  ground  of  remoteness;  Heaven  v.  Bender,  11 
Q.  B.  D.  503,  513,  per  Lord  Esher,  M.  E.,  vide  post,  p.  786,  whence  it 
appears,  under  circumstances  very  similar  to  those  in  Wiuterbottom  v. 
Wright,  supra,  an  action  would  be  maintainable.  Where  the  negligence  of 
E.'s  servant  M.  gives  opportunity  for  a  third  person  to  commit  a  wrongful 
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or  negligent  act  producing  damage,  it  is  a  question  of  fact  whether  M.'s 
negligence  was  the  effective  cause  of  the  damage,  when  it  is  so  M.'s  master 
E.,  is  liable.     Engelhart  v.  Farrant,  (1897)  1  Q.  B.  240,  C.  A. 

A  master  cannot  maintain  an  action  per  quad  eerviUum  amisit,  against  a 
railway  company  for  an  injury  to  his  servant,  whilst  a  passenger  on  the 
company's  railway,  caused  by  neglect  of  their  duty  to  safely  carry  the 
servant,  according  to  their  contract  with  him  as  such  passenger,  unless 
the  master  was  a  party  to  the  contract;  Alton  v.  Mid/and  liij.  Co.,  19 
C.  B.,  N.  S.  213;  34  L.  J.,  C.  P.  292;  but  the  master  may  sue  another 
company,  whose  negligence  has  caused  the  injury.  Berringer  v.  (ft.  E. 
Ry.  Co.,  4  C.  P.  D.  163.  See  also  Menx  v.  (It.  E.  By.  Co.,  (1895)  2  Q.  B. 
387,  C.  A.  Where  a  child  was  received  as  a  passenger,  without  his  fare 
being  paid,  under  the  erroneous  belief  that  he  was  entitled  to  go  free,  it 
was  held,  that  the  company  were  bound  to  carry  him  without  negligence. 
Austin  v.  (ft.  W.  Ry.  Co.,  L.  R.,  2  Q.  B.  442.  And  a  company  may  be 
liable  in  tort,  for  not  safely  carrying,  although  the  contract  of  carriage 
was  entered  into  with  another  company.  Thus,  where  a  passenger  took  a 
ticket  of  company  A.,  for  a  journey  over  the  lines  of  companies  A.,  B. 
and  C,  and  a  collision  occurred  on  the  B.  railway,  by  reason  of  the  train 
in  which  the  plaintiff  was,  running  into  trucks  negligently  left  on  the 
line ;  and  it  was  held  that  the  B.  company  were  liable  to  the  plaintiff,  in 
an  action  of  negligence.  Reynolds  v.  N.  E.  Ry.  Co.,  C.  P.  1868,  ex  ret. 
amid ;  cited  in  Foulkes  v.  Metropolitan  District  Ry.  Co.,  5  C.  P.  D.  169,  by 
Thesiger,  L.  J.  And  where  a  railway  company  invite,  or  permit  a 
passenger,  to  travel  by  their  train,  they  are  bound  to  act  without  negli- 
gence towards  him,  although  he  travel  under  a  ticket  issued  by  another 
company.  S.  C. ;  4  C.  P.  D.  267  ;  5  C.  P.  D.  157,  C.  A.  See  also  SUnner 
v.  L.  <fc  Brighton  Eg.  Co.,  5  Exch.  787.  See  further  as  to  the  liability  of 
carriers,  in  respect  of  their  negligence  in  the  carriage  of  goods,  and  of 
passengers,  and  their  luggage,  respectively,  at  the  suit  of  persons 
not  parties  to  the  contract  of  carriage,  ante,  pp.  628,  645,  646.  As 
to  special  terms  as  to  non-liability  for  negligence  vide  ante,  pp.  634 
et  seq.,  645. 

Where  A.  &  B.  were  jointly  interested  in  the  profits  of  a  common 
stage-waggon,  but,  by  a  private  agreement  between  themselves,  each 
undertook  the  management  of  the  waggon,  with  the  driver  and  horses,  for 
a  specified  distance,  it  was  held  by  Gibbs,  C.  J.,  that  they  were,  notwith- 
standing this  private  agreement,  jointly  responsible  to  third  persons  for 
the  negligence  of  their  drivers  throughout  the  whole  distance  ;  and  that 
an  averment,  that  the  negligence  was  occasioned  by  the  driver  of  A. 
(against  whom  alone  the  action  was  brought),  was  supported  by  proof, 
that  the  driver  was  actually  employed  by  B.,  in  conducting  the  waggon 
for  his  own  stages.  Waland  v.  Elkins,  1  Stark.  272  ;  Fromont  v.  Coup- 
land,  2  Bing.  170.  Where  P.  &  Q.  jointly  hired  a  carriage  and  rode 
therein,  P.  driving;  Q.  was  held  liable  for  P.'s  negligence.  Dareg  v. 
Chamberlain,  4  Esp.  229.  So  where  A.  borrowed  a  horse  and  chaise  of  B. 
and  rode  therein  with  C.  who  drove,  A.  was  held  liable  for  C.'s  negli- 
gence. Wheat! eg  v.  Patrick,  2  M.  &  W.  650.  Where  a  stable-keeper  let 
horses  to  a  person,  to  draw  his  carriage,  and  the  horses  were  driven  by  the 
servant  of  the  stable-keeper,  Ld.  Ellenborough,  C.  J.,  held  that  the  latter 
was  liable,  for  any  accidents,  occasioned  by  the  post-boy's  misconduct  on 
the  road.  Dean  v.  Branthwaite,  5  Esp.  35;  Sammell  v.  Wright,  Id.  2(53; 
Houghton's  case,  cited  5  B.  &  C.  550.  So  the  owner  of  a  boat  and  crew, 
was  held  liable  for  carelessness  of  the  crew,  though  they  had  been  hired 
for  the  dav  by  a  ferrvman,  to  whom  plaintiff  had  paid  the  fare.  Dab/ell 
v.  Tyrer,  E.  B.  &  E.  *899 ;   28  L.  J.,  Q.  B.  52. 
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Where  a  contractor  employed  to  do  a  lawful  act  which  would  not,  in 
the  natural  course  of  things,  he  likely  to  cause  injury  to  others,  does  it 
negligently,  the  contractor  alone,  and  not  the  employer,  is  responsible ; 
vide  aide,  p.  Too.  Thus,  where  A.,  the  owner  of  a  carriage,  hired  of  B., 
a  stable-keeper,  a  pair  of  his  horses  to  draw  it  for  the  day,  and  B.  provided 
a  driver,  C,  who  received  no  wages  but  a  gratuity  from  A.,  and  C.  was 
guilty  of  negligent  driving,  it  was  held  that  A.  was  not  liable  to  be  sued 
for  such  negligence.  Laugher  v.  Pointer,  5  B.  &  C.  547  (where,  however, 
the  court  was  equally  divided) ;  Quarman  v.  Burnett,  0  M.  &  W.  499; 
Jones  v.  Liverpool,  Cor.  of,  14  Q.  B.  D.  890;  accord.  The  Quickstep,  15 
P.  D.  196,  200;  even  though  the  driver  was  provided,  during  the  drive, 
with  livery  belonging  to  A.,  and  the  accident  happened,  owing  to  C.'s 
leaving  the  carriage,  while  returning  the  livery.  Quarman  v.  Burnett, 
supra.  In  Brady  v.  (riles,  1  M.  &  Bob.  494,  La.  Abinger,  C.  B.,  where 
the  action  was  brought  against  B.,  ruled  that  in  such  cases  it  is  a  question 
of  fact  whose  servant  the  driver  was  at  the  time  of  the  accident.  Accord. 
Jones  v.  Scullard,  (1898)  2  Q,.  B.  565,  571.  In  this  case  the  carriage, 
livery,  harness,  and  horse  all  belonged  to  A.,  and  C.  had  driven  him  for 
some  time,  but  had  not  had  opportunity  of  becoming  acquainted  with  the 
peculiarities  of  the  particular  horse,  which  did  damage  through  bolting, 
and  Ld.  Bussed,  C.J.,  drew  the  inference  of  fact  that  C.  was  A.'s  servant, 
and  therefore  held  that  A.  was  liable.  See  further  cases  cited  ante, 
pp.  755,  756,  and  2>ost,  pp.  786,  787.  Where  the  defendant,  the  owner  of 
the  carriage,  sat  on  the  box,  and  did  not  interpose  to  prevent  the  postil- 
lions forcing  their  way  amongst  other  carriages,  whereby  the  injury  was 
done,  and  he  afterwards  used  expressions  admitting  his  responsibility, 
this  was  held  to  be  evidence,  of  a  joint  act  of  trespass,  by  the  defendant 
and  postillions.  M'Laughlin  v.  Pryor,  4  M.  &  Gr.  48.  And  where  a 
servant  uses  his  own  horses  and  gig  on  his  master's  business,  and  with 
his  knowledge,  the  master  is  liable,  though  the  servant  may,  on  the 
same  occasion,  do  business  of  his  own.  Patten  v.  Ilea,  2  C.  B.,  N.  S. 
606;  26  L.  J.,  0.  P.  235.  Where  A.  lends  his  servant  S.  to  B.  for  a 
particular  employment,  S.  must,  for  anything  done  in  that  particular 
employment,  be  dealt  with  as  the  servant  of  B.,  although  he  remains  the 
general  servant  of  A.  Bourke  v.  White  Moss  Collier//  Co.,  2  0.  P.  D.  205, 
209,  0.  A.  ;  Donovan  v.  Laing,  &c.  Syndicate,  (1893)  1  Q.  B.  629,  C.  A. 
Where  a  metropolitan  cab  proprietor.  P.,  lets  a  horse  and  cab  to  a  driver, 
D.,  on  the  usual  terms,  viz.  : — that  P.  feeds  the  horse  and  exercises  no 
control  over  D.  after  he  leaves  the  yard,  for  which  D.  pays  P.  a  fixed 
sum  a  day,  it  has  been  held  that,  under  the  Metropolitan  Hackney 
Carriage  Acts,  so  far  as  the  public  is  concerned,  P.  is  liable  for  the  acts 
of  D.,  within  the  scope  of  the  purposes  for  which  the  cab  was  entrusted 
to  him,  as  though  the  relation  of  master  and  servant  existed  between 
them.  Venablesr.  Smith,  2  Q.  B.  D.  279;  King  v.  Improved  Cab  Co.,  23 
Q.  B.  D.  281,  C.  A.  So  where  P.  lets  D.  the  cab  alone  by  the  week. 
Keen  v.  Henry,  (1894)  1  Q.  B.  292,  C.  A.  And  where  the  name  and 
address  of  P.  was  on  the  cab,  he  was  held  responsible  for  loss  of  luggage 
of  the  hirer  carried.  Powles  v.  Eider,  6  E.  &  B.  207  ;  25  L.  J.,  Q.  B.  331. 
See  Fowler  v.  Lock,  post,  p.  791. 

Evidence  of  negligence.^  In  the  case  of  an  accident  on  a  railway  "it  is 
not  enough  for  the  plaintiff  to  show  that  there  has  been  an  accident  upon 
their  line,  and  thence  to  argue  that  therefore  the  company  are  liable  even 
prima  facie.  It  is  necessary  for  the  plaintiff  to  establish  by  evidence 
circumstances  from  which  it  may  fairly  be  inferred  that  there  is  reason- 
able   probability   that   the    accident   resulted  from  the  want  of    some 
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precaution  which  the  defendants  might  and  ought  to  have  resorted  to  ;  and 
I  go  further  and  say  that  the  plaintiff  should  also  show  with  reasonable 
certainty  what  particular  precaution  should  have  been  taken."  Daniel  v. 
Metropolitan  By.  Co..  L.  E.,  3  C.  P.  216,  222,  per  Willes,  J.  ;  approved  in 
S.  C.  Id.,  591,  Ex.  Ch.,  and  L.  B.,  5  H.  L.  45,  D.  P.,  though  the  judg- 
ment was  reversed  on  the  inferences  of  fact.  Joxkson  v.  Id.,  3  Ap.  Ca. 
193,  D.  P.  If  there  be  no  reasonable  evidence  of  negligence,  occasioning 
the  injury,  the  judge  is  bound  to  direct  a  verdict  for  the  defendant.  S.  C.  ■ 
Daren  v.'  L.  &  8.  W.  Ry.  Co.,  12  Q.  B.  D.  70,  0.  A. ;  Wakelin  v.  L.  &  S. 
W.  By.  Co.,  12  Ap.  Ca.  41,  D.  P. ;  Membery  v.  Gt.  W.  Ry.  Co.,  14  Ap.  Ca. 
179,  D.  P.  But  the  accident  may  take  place  under  such  circumstances  as 
to  be  prima  facie  evidence  of  negligence,  for  the  happening  of  something 
that  would  not  happen  if  ordinary  skill  and  care  were  used,  is  evidence  of 
negligence.  €fee  v.  Metropolitan  Ry.  Co.,  L.  E.  8  Q.  B.  161,  175,  per 
Brett,  J.  See  further  cases  cited  infra.  In  Gt.  }]'.  Ri/.  Co.  of  Canada  v. 
Braid,  1  Moo.  P.  C,  N.  S.  103,  where  an  embankment  over  which  a  rail- 
way was  carried  had  given  way  in  consequence  of  a  fall  of  rain  of  unusual 
severity,  the  company  were  held  responsible,  as  they  ought  to  have 
constructed  their  works  in  such  a  manner  as  to  be  capable  of  resisting  all 
the  violence  of  weather  which  in  the  climate  of  Canada  might  be  expected, 
though  perhaps  rarely,  to  occur.  But  this  case  has  not  been  altogether 
approved;  seeder  Willes,  J.,  in  Czech  v.  G.  Steam  Navigation  Co.,  L.  E., 
3  C.  P.  14,  16;  and  where  a  railway  was  injured  by  an  extraordinary 
flood,  the  state  of  the  road  being  such  that  it  was  secure  against  ordinary 
floods,  the  company  were  held  not  liable  for  injury  to  a  passenger  from 
misplacement  of  the  rails.  Withers  v.  N.  Kent  Ry.  Co.,  27  L.  J.  Ex. 
417;  and  see  also  Blyth  y.  Birmingham  Waterworks  Co.  11  Exch.  781; 
25  L.  J.,  Ex.  212,  post,  p.  787;  and  Nichols  v.  Marsland,  2  Ex.  L>.  1, 
fost,  p.  779. 

Negligence  is  disproved  by  showing  another  sufficient  cause,  as  a  stone 
wilfully  put  on  the  rail  by  a  stranger.  Latch  v.  Rumner  Ry.  Co.,  27  L.  J. 
Ex.  155.  So,  if  the  accident  is  consistent  with  due  care,  as  where  the 
carnage  runs  off  the  rail,  from  some  unexplained  cause,  this  is  at  most 
only  prima  facie  evidence  of  their  negligence;  Bird  v.  Gt.  N.  Ry.  Co.,  28 
L.  J.,  Ex.  3  ;  but  a  collision  between  trains,  of  the  same  company,  is  prima 
facie  evidence  of  their  negligence.  Skinner  v.  L.  &  Brighton  Ry.  <'<>.,  ■'> 
Exch.  787.  So  is  an  accident  to  a  train,  where  both  train  and  railway 
are  under  the  exclusive  management  of  the  same  company.  Carpue  v. 
/'/.,  5  Q.  B.  747.  And  a  passenger  may  be  alleged,  to  be  carried  by  the 
company,  though  he  in  fact  bought  his  ticket  of  a  society  which  had 
specially  hired  the  train  of  the  companj'',  and  sold  the  tickets.  Skinner  v. 
Id.,  supra.  Where  a  train  of  the  defendant's,  whilst  stationary  on  their 
railway,  was  run  into  by  another  train,  and  the  latter  train  was  in  fault, 
it  was  held,  that  in  the  absence  of  evidence  to  the  contrary,  it  must  be 
presumed  that  the  train  which  caused  the  accident  was  under  the  control 
of  the  defendants,  although  it  was  shown,  that  several  other  railway  com- 
panies, had  running  powers  over  that  part  of  the  line.  Ay/esv.  S.  E.  By. 
Co.,  L.  E.,  3  Ex.  146.  But  where  the  collision  is  between  two  trains,  or 
carriages,  shown  to  be  under  independent  control,  the  case  would  seem  to 
fall  within  the  ordinary  rule,  which  requires  special  proof  of  negligence, 
of  the  party  sued. 

Proof  that  a  stage-coach  broke  down,  raises  a  presumption,  that  the 
accident  arose,  either  from  the  unskilfulnessof  the  driver,  or  the  insufficiency 
of  the  coach.  Christie  v.  Griggs.  2  Camp.  79;  Curtis  v.  Drinkwater,  2  B. 
&  Ad.  169.  And  the  owner  had  been  held  liable  for  the  insufficiency  of 
the  coach,  although  the  defect  be  out  of  sight,  and  not  discoverable  upon 
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ordinary  examination.  Sharp  v.  Gray,  9  Bing.  457.  So,  in  Burns  v. 
Cork  &  Bandon  By.  Co.,  13  Ir.  C.  L.  R.  543,  where  an  accident  had 
happened  owing  to  the  breaking  of  a  crank-pin,  it  was  held  that  the  rail- 
way company  did  not  exonerate  themselves,  by  showing  that  they  had 
duly  and  properly  examined  the  pin,  and  had  not  at  any  time  before  the 
fracture,  any  notice  of  the  defect  in  the  pin,  as  this  was  consistent  with 
negligence  in  purchasing  and  procuring  it.  So,  where  the  accident  has 
arisen,  through  the  negligence  of  any  person,  who  has  been  engaged  in 
constructing  the  carriage,  &c,  that  has  broken  down,  the  company  are 
liable,  and  cannot  shield  themselves,  on  the  ground  that  the  person  guilty 
of  the  negligence  was  an  independent  contractor.  See  Francis  v.  Cockrell. 
L.  B.,  5  Q.  B.  184;  Id.  501,  Ex.  Ch.,  post,  p.  787.  But,  although  a 
carrier  of  persons,  is  bound  to  use  the  utmost  skill,  in  everything  concern- 
ing the  safety  of  his  passengers,  yet  he  is  not  bound  at  his  peril,  to  provide 
a  roadworthy  carriage,  and  if  the  carriage  turn  out  to  be  defective,  he  is 
not  liable  to  a  passenger  for  the  consequences,  if  the  defect  could  not  be 
guarded  against  in  the  process  of  construction,  nor  discovered  by  subse- 
quent examination.  Beadhead  v.  Midland.  By.  Co.,  L.  B.,  2  Q,.  B.  412  ; 
L.  B.,  4  Q.  B.  379,  Ex.  Ch.  ;  see  also  Grote  v.  Chester  &  Holyhead  By.  Co., 
2  Exch.  251.  The  obligation  of  a  jobmaster  in  respect  of  the  roadworthi- 
ness of  a  carriage  hired  of  him,  is  the  same  as  that  of  a  carrier  of 
passengers.  Hyman  v.  Nye,  6  Q.  B.  D.  685.  Where  the  plaintiff  was 
driven  by  the  defendant  in  his  carriage  gratuitously,  it  was  held,  that  the 
defendant  was  not  bound  to  use  this  amount  of  care,  but  would  be  liable 
only  for  gross  negligence.  Moffat  v.  Bateman,  L.  R.,  3  P.  C.  115.  Where 
a  coach,  which  is  overloaded,  breaks  down,  the  excess  in  the  number  of 
passengers,  has  been  held  to  be  evidence,  that  the  accident  arose  from  the 
overloading.  Israel  v.  Clark,  4  Esp.  259.  Where  a  passenger  in  an 
omnibus,  was  injured  by  one  of  the  horses  kicking  through  the  panel, 
and  there  were  marks  of  previous  kicks  on  the  omnibus,  and  the  horse 
had  no  kicking  strap,  it  was  held  that  there  was  evidence  of  negligence. 
Simson  v.  L.  General  Omnibus  Co.,  L.  B.,  8  C.  P.  390.  The  fact,  that 
there  had  been  default  by  a  railway  company,  in  providing  communication 
with  the  guard,  as  required  by  31  &  32  V.  c.  119,  s.  22  (cited  post,  p.  785), 
coupled  with  evidence,  that  the  accident  might  have  been  prevented,  if 
the  communication  had  existed,  must  be  left  to  the  jury  as  evidence 
of  negligence.  Blamires  v.  Lancashire  and,  Yorkshire  By.  Co.,  L.  B., 
8  Ex.  283,  Ex.  Ch. 

Where  the  injury  is  the  result  of  mere  accident,  no  action  lies ;  thus, 
where  the  coachman  was  driving  in  the  middle  of  the  road,  and  not  on 
his  own  side,  but  there  were  no  other  coaches  on  the  road,  and  the  horses 
took  fright  and  overturned  the  coach,  it  was  held  to  afford  no  evidence  of 
negligence.  Aston  v '.  Heaven,  2  Esp.  533;  Wakemanv.  Rohinson,  1  Bing. 
213.  To  maintain  an  action,  the  act  must  have  been  wilful,  or  the  result 
of  negligence.  Holmes  v.  Mather,  L.  B.,  10  Ex.  261.  Therefore,  where 
the  evidence  given,  is  as  consistent,  with  there  having  been  no  negligence 
on  the  part  of  the  defendant,  as  with  there  having  been  negligence,  the 
judge  is  not  warranted  in  leaving  it  to  the  jury,  to  find  either  alternative ; 
he  is  bound  to  direct  a  verdict  for  the  defendant.  Cotton  v.  Wood,  8  C.  B., 
N.  S.  568;  29  L.  J.,  C.  P.  333;  and  see  Daniel  v.  Metropolitan  By.  Co., 
and  Jackson  v.  Id.,  ante,  p.  765.  So,  where  the  accident  arises  from 
foggy  weather,  or  the  removal  of  accustomed  landmarks.  Crofts  v. 
Waterhouse,  3  Bing.  319,  321.  So,  where  an  injury  was  inflicted  by  a 
horse,  which  the  defendant  was  riding  or  driving,  and  there  is  no  proof, 
that  he  omitted  to  do  anything  in  his  power  to  prevent  the  accident. 
Hammock  v.  White,  11  C.*B.,  N.  S.  588;  31  L.  J.,  C.  P.  129;  Manzoni 
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v.  Douglas,  6  Q.  B.  D.  145.  In  Wordsworth,  v.  Willan,  5  Esp.  273,  the 
rule,  with  regard  to  keeping  the  road,  is  said  to  he,  that  if  a  carriage, 
coming  in  any  direction,  leave  sufficient  room  for  any  other  carriage, 
horse,  or  passenger  on  its  side  of  the  way,  it  is  enough ;  and  in  Wayde  v. 
Carr,  2  D.  &  By.  256,  the  court  said  that  the  "law  of  the  road,"  was  not 
to  be  considered  as  inflexible ;  since,  in  crowded  streets,  situations  and 
circumstances  might  frequently  arise,  where  a  deviation  from  what  is 
called  the  law  of  the  road,  would  not  only  be  justifiable,  but  absolutely 
necessary.  Where  the  defendant  was  driving  on  the  wrong  side  of  the 
road,  which  was  of  considerable  breadth,  and  the  plaintiff's  servant,  who 
was  on  horseback,  without  any  reason,  crossed  over  to  the  side  on  which 
the  defendant  was  driving,  and  on  endeavouring  to  pass,  his  horse  was 
killed,  Ld.  Kenyon  held,  that  it  was  putting  himself  voluntarily  into 
danger,  and  that  the  injury  was  of  his  own  seeking;  but  the  jury  found 
a  verdict  for  the  plaintiff,  which  the  K.  B.  refused  to  disturb.  Oruden  v. 
Fentham,  2  Esp.  685.  And  although  a  person  is  not  bound  to  confine 
himself  to  his  proper  side  of  the  road,  yet,  if  he  do  not,  he  is  bound  to 
use  a  greater  degree  of  caution,  than  if  he  kept  the  proper  side. 
Pluck  well  v.  Wilson,  5  C.  &  P.  375.  And,  generally,  disobedience  to  the 
rule  is  evidence  against  the  driver,  as  between  the  two  carriages ;  but  in 
the  case  of  an  injury  to  a  person  crossing  on  foot,  it  is  not  evidence 
against  the  driver.  Lloyd  v.  Ogleby,  5  C.  B.,  N.  S.  667.  It  may  be 
observed,  that  in  the  case  of  highways,  not  regulated  by  special  acts,  the 
law  of  the  road,  is  a  statutory  enactment  under  5  &  6  W.  4,  c.  50,  s.  78. 
The  word  "carriage"  in  that  act  includes  a  bicycle,  tricycle,  velocipede, 
or  other  similar  machine;  51  &  52  V.  c.  41,  s.  85  (1).  See  also  Taylor  v. 
Goodwin,  4  Q.  B.  D.  228.  Foot  passengers,  in  crossing  a  highway,  are 
bound  to  take  due  caution  to  avoid  vehicles,  and  the  drivers  of  vehicles, 
are  bound  to  take  due  caution  to  avoid  foot  passengers.  Cotton  v.  Wood, 
ante,  p.  766. 

In  order  to  subject  the  master  to  damages,  it  must  appear  that  there 
has  been  something  to  blame  on  the  part  of  his  servant ;  and  he  is- 
blameable  if  he  have  not  exercised  the  best  and  soundest  judgment  on 
the  subject;  per  Ld.  Ellenborough,  C.  J.,  Jackson  v.  Tollett,  2  Stark.  39. 
The  coachman  must  have  competent  skill,  and  must  use  that  skill  with 
diligence;  he  must  be  well  acquainted  with  the  road,  on  which  he- 
undertakes  to  drive ;  he  must  be  provided  with  steady  horses,  a  coach  and 
harness  of  sufficient  strength,  and  properlv  made,  and  also  with  lights 
by  night;  per  Best,  C.  J.,  Crofts  v.  Waterhouse,  3  Bing.  321.  If  the  driver 
may  adopt  either  of  two  courses,  one  of  which  is  safe  and  the  other 
hazardous,  and  he  elect  the  latter,  he  is  responsible  for  the  mischief  which 
ensues.  May/tew  v.  Boye,  1  Stark.  423.  If  the  driver  of  a  stage-coach, 
neglect  to  inform  an  outside  passenger  of  his  danger,  where  the  way 
passes  through  a  low  archway,  the  owner  of  the  coach  is  liable  for  the 
injury.  Dudley  v.  Smith,  1  Camp.  167.  A  passenger  being,  in  conse- 
quence of  the  negligence  of  the  defendant,  placed  in  a  situation,  which 
obliges  him  to  adopt  the  alternative  of  leaping  from  the  coach  or  remaining 
at  certain  peril,  leaps  and  is  hurt,  the  defendant  is  liable,  if  it  appear  that 
the  leaping  was  on  the  whole  a  prudent  precaution  for  the  purpose  of 
self-preservation.  Mayheiv  v.  Boyce,  supra.  But  if  the  defendant's- 
negligence  merely  inflict  a  slight  inconvenience  on  the  plaintiff,  and  he 
choose  to  endeavour  to  escape  the  inconvenience,  by  exposing  himself  to 
considerable  danger,  he  must  do  so  at  his  own  peril.  Adams  v.  Lancash  \  rt . 
<&c.  By.  Co.,  L.  R.,  4  C.  P.  739.  The  principle  of  this  case  was  approved 
in  Gee  v.  Metropolitan  By.  Co.,  L.  R.,  8  Q.  B.  161,  Ex.  Ch.  These  two- 
cases  are  cited  post,  p.  784. 
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Where  the  plaintiff  rests  his  case  on  the  presumption  of  negligence, 
arising  from  the  fact  of  the  coach  breaking  down,  the  defendant  may  show, 
that  the  coach  was  examined  a  few  days  before  the  accident,  and  no  flaw 
discovered  ;  and  that  the  coachman,  a  skilful  driver,  was  driving  in  the 
usual  track,  and  at  a  moderate  pace,  though  this,  of  course,  is  not 
conclusive  evidence.     Christie  v.  Griggs,  2  Gamp.  81. 

The  defendant  may  show  that  the  immediate  and  proximate  cause  of 
the  injury,  was  the  unskilfulness  or  negligence  of  the  plaintiff,  or,  as  it 
is  usually  expressed,  that  the  plaintiff  has  been  guilty  of  contributory 
negligence.  Flower  v.  Adam,  2  Taunt.  315;  Williams  v.  Holland, 
10   Bing.   112;    Vennall  v.   (lamer,   1    Or.  &  M.  21;    Marriott  v.  Stanley, 

1  M.  &  Gr.  568  ;  Adams  v.  Lancashire,  &c.  Jig.  Co.,  ante,  p.  767  ;  Holden  v. 
Liverpool  Cas  Co.,  3  C.  B.  1,  post,  p.  781.  But,  "  although  there  may  have 
been  negligence,  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the 
exercise  of  ordinary  care,  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong."  Bridge  v.  Od.  Junction 
Jig.  Co.,  3  M.  &  W.  244,  248,  per  Parke,  B.     Accord.   Tuff  v.  Warman, 

2  C.  B.,  N.  S.  740;  26  L.  J.,  C.  P.  263;  5  C.  B.,  N.  S.  573;  27  L.  J., 
C.  P.  322,  Ex.  Ch. ;  The  Vera  Cruz,  9  P.  D.  88,  93,  94;  The  Monte  Rosa, 
(1893)  P.  23.  So,  the  plaintiff  is  entitled  to  recover,  if  the  defendant 
might,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
consequences  of  the  neglect,  or  carelessness,  of  the  plaintiff.  S.  C. ; 
Badley  v.  L.  &  N.  W.  By.  Co.,  1  Ap.  Ca.  754,  D.  P.  Thus,  if  the  plaintiff, 
or  his  driver,  drive  furiously,  yet  if  the  jury  find,  that  the  collision  was 
owing  to  the  defendant's  fault,  the  plaintiff  ought  to  recover,  although,  if 
he  had  been  driving  slowly,  the  plaintiff  might  have  avoided  the  effect  of 
the  collision.  Biyby  v.  Hewitt,  5  Exch.  240.  Where  the  plaintiff  had 
improperly  left  an  ass  on  the  high  road,  and  the  defendant,  by  negligently 
driving  too  fast,  ran  over  and  killed  it,  he  was  held  liable  to  the  owner  of 
the  ass.  Davies  v.  Mann,  10  M.  &  W.  546.  So,  where  an  object,  as  an 
oyster  bed,  or  a  jetty,  are  illegally  situated  in  a  navigable  river,  so  as  to 
obstruct  it,  and  thereby  create  a  public  nuisance,  a  private  person  is  liable 
to  the  owner  of  the  object,  if  he  negligently  navigates  his  ships,  so  as 
unnecessarily  to  injure  the  object.  Colchester,  Mayor  of  v.  Brooke, 
7  Q.  B.  339 ;  Dimes  v.  Petley,  15  Q.  B.  276 ;  19  L.  J.,  Q.  B.  449.  See  also 
Spaight  v.  Tedcastle,  6  Ap.  Ca.  217,  D.  P. ;  Child  v.  Jlearn,  L.  B.,  9Ex.  176, 
post,  p.  783,  and  other  cases  cited  post,  pp.  773,  774.  As  to  onus  of  proof, 
see  Slattery  v.  Dublin,  Wicklow,  &c.  Bi/.  Co.,  3  Ap.  Ca.  1155,  D.  P.;  Davey 
v.  L.  &  S.  W.  By.  Co.,  12  Q.  B.  D.  70,  C.  A. ;  Wakelin  v.  L.  &  S.  IV.  By.  Co., 
12  Ap.  Ca.  41,  D.  P.  Negligence,  and  want  of  care,  on  the  part  of  the 
person,  A.,  who  drives  the  carriage,  or  conducts  the  vessel,  in  which  the 
plaintiff  is,  is  not  equivalent,  in  respect  of  liability,  to  the  plaintiff's  own 
negligence,  unless  A.  is  either  the  servant  or  agent  of  the  plaintiff.  The 
Bernina,  12  P.  D.  58,  C.  A. ;  13  Ap.  Ca.  1,  D.  P.,  overruling  Thorogood  v. 
Bryan,  and  Cattlin  v.  Hills,  8  C.  B.  115,  123;  and  Armstrong  v.  Lancashire 
&  Yorkshire  By.  Co.,  L.  B.,  10  Ex.  47.  As  to  when  the  plaintiff 
cannot  recover  on  the  ground  that  he  took  the  risk  on  himself,  in 
accordance  with  the  maxim  "volenti  non  fit  injuria,"  vide  p>ost,  pp.  785, 
788,  792. 

A  doubt  has  been  expressed,  whether  the  negligence  of  the  plaintiff  be 
a  defence,  except  where  the  action  is  founded  in  tort,  and  not  on  contract. 
See  Martin  v.  Gt.  N.  By.  Co.,  16  C.  B.  179;  24  L.  J.,  C.  P.  209;  and  Well 
v.  Page,  6  M.  &  Gr.  196,  cited  ante,  p.  644. 

Where  the  defendant  negligently  left  a  cart  and  horse  in  a  public  street, 
and  one  of  two  children  improperly  playing  with  the  cart,  met  with  an 
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accident,  by  falling  from  it,  whilst  the  other  was  driving  the  horse  on,  it 
was  held  that  the  injured  child  might  sue  the  defendant  for  the  negligence. 
Lynch  v.  Nurdin,  1  Q.  B.  29.  But  the  liability  here  seems  to  have  turned 
on  the  tender  age  of  the  plaintiff ;  for,  if  he  had  been  a  grown-up  person, 
the  injury  would  have  been  ascribed  to  his  own  act,  and  the  action  would 
have  failed.  Lygo  v.  Newbold,  9  Exch.  302 ;  23  L.  J.,  Ex.  108.  And 
contributory  negligence,  will  deprive  a  child  of  his  right  of  action.  In 
these  cases  two  children,  A.  and  H.  respectively,  were  plaintiffs ;  the 
defendants  had  placed  the  wooden  lid  of  a  cellar  against  the  wall  of  a 
public  street ;  H.'s  dress  caught  the  lid,  with  which  he  was  playing,  and 
it  fell  down,  and  injured  both  him  and  A.  ;  it  was  held  that  the  defendants 
were  not  liable  for  the  injury  to  H.,  and  their  liability  for  the  injury  to  A., 
depended  upon  whether  H.  and  A.  were  playing  together  as  joint' actors'. 
Abbott  v.  Mm- fie  and  Hughes  v.  Id.,  2  H.  &  C.  744  ;  33  L.  J.,  Ex.  177.  See 
further  Singleton  v.  E.  Counties  By.  Co.,  7  C.  B.,  N.  S.  287,  post,  p.  782. 
But  where  a  highway  was  separated  from  the  defendant's  land  by  his 
fence,  which  was  so  defective  as  to  be  a  nuisance,  and  a  child,  L>.,'wh<> 
was  on  the  highway,  put  his  foot  on  the  fence  which  then  fell  over  and 
injured  him,  it  was  held  that  the  defendant  was  liable.  Harrold  v. 
Watney,  (1898)  2  Q.  B.  320,  C.  A.  A  woman,  with  a  child  five  years  old 
in  her  care,  after  taking  tickets  for  herself  and  child,  crossed  the  rail, 
when  a  train  was  in  sight,  whereby  she  was  killed  and  the  child  hurt ;  the 
jury  found  that  there  was  negligence  of  the  company's  servants,  and  also 
negligence  of  the  deceased ;  it  was  held  that  the  child  was  so  identified 
with  the  deceased,  that  it  could  not  recover  compensation.  Waite  v. 
N.  E.  Ru.  Co.,  E.  B.  &  E.  719 ;  27  L.  J.,  Q.  B.  417  ;  Ex.  Ch.  E.  B.  &  E. 
728  ;  28  L.  J.,  Q.  B.  258. 

The  obligation  of  railway  companies,  to  carry  mails  and  post-office 
servants  in  charge  of  them,  is  founded  on  statute  and  not  contract, 
though  the  terms  are  settled  by  contract,  between  the  postmaster-general 
and  the  companies  ;  and  they  are  bound  to  carry  the  servants  with  due 
care  ;  and  if  an  injury  happen  to  one,  by  negligence  of  the  company,  the 
servant  may  sue  them;  and  if  the  accident  happen  by  the  plaintiff's 
negligence  it  is  a  defence.  Col  left  v.  L.  &  N.  W.  Ry.  Co.,  16  Q.  B.  984  ; 
20  L.  J.,  Q.  B.  411. 

It  seems,  that  if  the  injury  is  occasioned  by  the  contributory  wrong 
of  a  third  person,  this  affords  no  defence.  See  Abbott  v.  Macfie,  supra  ; 
Harrison  v.  (It.  N.  R>/.  Co.,  3H.  &  C.  231 ;  33  L.  J.,  Ex.  266  ;  Hill  v.  New 
River  Co.,  9  B.  &  S.  303,  ante,  p.  759  ;  Clark  v.  Chambers,  3  Q.  B.  D.  327. 

Where  the  defendants,  while  the  plaintiff  is  driving  his  cattle  across 
the  defendant's  line  at  a  level  crossing,  negligently  ran  trucks  down  the 
line,  and  thereby  separated  and  frightened  the  cattle,  so  that  the  plaintiff 
lost  control  of  them,  and  the  cattle,  in  consequence,  and  without  the 
plaintiff's  default,  strayed,  and  were  injured,  it  was  held  that  the  injury 
was  the  direct  result  of  the  defendants'  act,  and  that  they  were  liable  for 
the  damage  thereby  caused.  Sneesby  v.  Lancashire  &  Yorkshire  Ry.  Co., 
L.  E.,  9  Q.  B.  263;  1  Q.  B.  D.  42,  C.  A. 

The  obligations  of  carriers  of  goods  or  passengers,  as  founded  on 
contract,  have  been  already  considered  under  a  former  head.  Ante, 
pp.  624,  644. 

Where  by  one  act  of  negligence,  personal  injury  is  caused  to  A.,  and 
also  damage  to  his  carriage,  it  has  been  held  that  he  may  bring  successive 
actions  for  this  damage,  and  for  the  personal  injury ;  and  recovery  for  the 
former  is  no  bar  to  a  recovery  for  the  latter.  Bmnsden  v.  Humphrey,  14 
Q.  B.  D.  141,  C.  A.  (diss.  Lord  Coleridge,  C.  J.);  accord.  Mitchell  y, 
Darley  Main  Colliery  Co.,  11  Ap.  Ca.  144,  per  Lord  Bramwell. 

R. — VOL.  II.  F 


770  Action  for  Negligent  Navigation  of  Ships. 

Damages.']  In  estimating  the  damages  recoverable  for  a  personal  injury 
caused  by  negligence,  the  jury  "  must  not  attempt  to  give  damages,  to 
the  full  amount  of  a  perfect  compensation,  for  the  pecuniary  injury,  but 
must  take  a  reasonable  view  of  the  case,  and  give  what  they  consider 
under  all  the  circumstances,  a  fair  compensation."  Rowley  v.  L.  <fe  N.  W. 
By.  Co.,  L.  R.  8  Ex.  221,  231,  per  Brett,  J.,  adopted  per  Car.  in  Phillips 
v.  L.  &  S.  W.  Ry.  Co.,  4  Q.  B.  D.  406.  Accord.  S.  C.,  5  C.  P.  D.  280,  C.  A. ; 
see  also  S.  C,  5  Q.  B.  D.  78,  C.  A.  The  jury  may  take  into  account,  any 
reasonable  prospect  of  increased  income,  which  the  plaintiff  had,  and  of 
which  he  has  been  deprived  by  the  injury.  Fair  v.  L.  &  N.  W.  Ry.  Co., 
18  W.  R.  66,  M.  T.  1869,  Q.  B.  They  are  not  to  take  into  account,  any  sum 
the  plaintiff  has  received,  under  a  policy  of  insurance  against  accident?. 
Bradburn  v.  Ot.  W.  Ry.  Co.,  L.  R.  10  Ex.  1.  See  further,  cases  cited 
post,  pp.  767,  798.  Damages  resulting  from  a  nervous  shock,  caused  by 
fear  of  a  threatened  collision,  which  did  not  occur,  are  too  remote  to  be 
recoverable.       Victorian  Ry.  Comrs.  v.  Coultas,  13  Ap.  Ca.  222,  J.  C. 

Where  a  husband  sued,  quod  consortium  a/misit,  for  an  injury  caused  to 
his  wife,  by  the  defendant's  wrongful  act,  and  the  wife  died  in  conse- 
quence, Ld.  Ellenborough  held,  that  the  plaintiff  could  only  recover 
damages  for  loss  up  to  the  time  of  the  wife's  death,  on  the  ground  that  at 
common  law,  "  in  a  civil  court  the  death  of  a  human  being,  could  not  be 
complained  of  as  an  injury."  Baker  v.  Bolton,  1  Camp.  493.  On  this 
principle,  it  was  held  that  a  master  could  not  sue  quod  servitium  a/misit, 
when  through  the  defendant's  negligence,  the  servant  was  killed  on  the 
spot.  Osborn  v.  Gillett,  L.  R.,  8  Ex.  88  ;  diss.  Bramwell,  B.  The  objec- 
tion does  not  appear  to  have  been  taken  in  Jones  v.  Perry,  2  Esp.  482, 
differently  reported  in  Peake  Ev.,  5th  ed.  292. 

The  bailor,  C. ,  of  a  horse  has  been  held  not  entitled  to  recover  damages 
for  injury  occasioned  thereto,  solely  by  the  defendant's  negligence, 
because  C.  was  under  no  liability  to  his  bailor.  Claridge  v.  S.  Stafford- 
shire Tramway  Co.,  (1892)  1  Q,.  B.  422.  Leave  to  appeal  was  however 
refused. 

Negligent  Navigation  of  Ships. 

Many  cases  have  been  decided  on  collision  of  ships,  both  in  the  courts 
of  common  law  and  Admiralty  Court,  and  several  acts,  for  regulating  the 
navigation  of  British  shipping,  have  from  time  to  time  been  passed. 
These  are  now  repealed  by  the  Merchant  Shipping  Act,  1894,*  57  &  58  V. 
c.  60,  which  re-enacts  the  provisions  of  the  previous  acts  which  were  in 
force  in  a  consolidated  form. 

The  M.  Ship.  Act,  1894,  Part  V.,  contains  provisions  for  the  safety 
of  ships,  and  sects.  418-424  relate  to  the  prevention  of  collisions.  By 
sect.  418  (1),  "Her  Majesty  may,  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade,  by  order  in  Council,  make  regulations 
for  the  prevention  of  collisions  at  sea,  and  may  thereby  regulate  the 
lights  to  be  carried  and  exhibited,  the  fog  signals  to  be  carried  and  used, 
and  the  steering  and  sailing  rules  to  be  observed,  by  ships,  and  those  regu- 
lations (in  this  act  referred  to  as  the  collision  regulations)  shall  have  effect 
as  if  enacted  in  this  act."  (2)  "  The  collision  regulations  together  with 
the  provisions  of  this  part  of  this  act  relating  thereto,  or  otherwise  relating  to 
collisions,  shall  be  observed  by  all  foreign  ships  within  British  jurisdiction," 
and  (sect.  424)  by  consent  of  any  foreign  country,  that  the  regulations  may 
be  extended  to  the  ships  of  such  country  generally,  an  Order  in  Council 
may  be  made  extending  them  to  such  ships  as  if  they  were  British 
ships.     Under  the  power  conferred  by  sect.  418  the  present  regulations 

*  Cited  for  brevity  as  M.  Ship.  Act,  1894. 
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for  preventing   collisions  at   sea    were   made  by   Order  in  Council    of 
Nov.  27th,  1896.     They  will  be  found  at  (1896)  P.  307  et  seq. 

By  sect.  419  (1),  "all  owners  and  masters  of  ships  shall  obey  the 
•collision  regulations,  and  shall  not  carry  or  exhibit  any  other  lights  or  use 
any  other  fog  signals  than  such  as  are  required  by  those  regulations ;  " 
(3)  "if  any  damage  to  person  or  property  arises  from  the  non- 
observance  by  any  ship  of  any  of  the  collision  regulations,  the  damage 
shall  be  deemed  to  have  been  occasioned,  by  the  wilful  default  of  the 
person,  in  charge  of  the  deck  of  the  ship,  at  the  time,  unless  it  is  shown 
to  the  satisfaction  of  the  court,  that  the  circumstances  of  the  case  made  a 
departure  from  the  regulation,  necessary ;  "  (4)  where  in  a  case  of 
collision,  it  is  proved  to  the  court  before  which  the  case  is  tried,  that  any 
of  the  collision  regulations  have  been  infringed,  the  ship  by  which  such 
regulation  has  been  infringed  shall  be  deemed  to  be  in  fault,  unless  it  is 
shown  to  the  satisfaction  of  the  court,  that  the  circumstances  of  the  case, 
made  departure  from  the  regulation  necessary." 

By  sect.  421  (1),  in  the  case  of  any  harbour,  river,  or  other  inland 
navigation,  local  rules  concerning  bghts,  signals,  and  the  steps  for  avoid- 
ing collision,  made  under  any  local  Act,  are  allowed,  and  by  sub-sect.  (2), 
in  the  absence  of  such  Act,  may  be  made  by  Order  in  Council,  and  are 
then  to  have  the  same  effect,  as  the  collision  regulations. 

By  sect.  422,  in  cases  of  collision,  the  person  in  charge  of  each  ship,  is 
to  render  to  the  other,  such  assistance  as  may  be  practicable  and  necessary ; 
and  to  give  the  name  of  his  vessel,  and  of  her  port,  &c,  to  the  person  in 
charge  of  the  other  vessel ;  and  if  he,  without  excuse,  fails  to  do  so,  the 
•collision,  in  the  absence  of  proof  to  the  contrary,  shall  be  deemed  to  have 
been  caused  by  his  fault. 

By  sect.  742  the  word  "  ship"  includes  every  description  of  vessel  used 
in  navigation  not  propelled  by  oars. 

Under  sect.  419  (4),  when  a  ship  has  infringed  any  of  the  collision  regu- 
lations, and  a  collision  has  happened,  it  is  no  defence  that  the  infringement, 
if  it  might  have  contributed  to  the  collision,  did  not  in  fact  do  so;  The 
Khedive,  5  Ap.  Ca.  876,  D.  P.;  The  Arhlow,  9  Ap.  Ca.  136,  P.  C. ;  The 
Fanny  M.  Carvill,  13  Ap.  Ca.  455,  n. ;  2  Asp.  Mar.  Law  Cas.  565,  569, 
per  J.  C.  ;  but  it  is  a  defence,  that  the  infringement  was  such,  that  it 
could  not  possibly  have  contributed  to  the  collision,  S.  C. ;  The  English- 
man, 3  P.  D.  18;  The  Duke  of  Buccleugh,  15  P.  D.  86,  C.  A. ;  on  appeal, 
sab  nom.  Eastern  8.8.  Co.  v.  Smith,  (1891)  A.  C.  310,  D.  P.,  this  principle 
was  affirmed,  though  the  judgment  in  C.  A.  was  reversed  on  the  facts  ;  or 
that  it  was  the  only  manoeuvre  which  offered  any  chance  of  avoiding 
danger,  which  was  otherwise  inevitable.  The  Benares,  9  P.  D.  16,  C.  A. ; 
or  that  the  circumstances  were  such  that  a  competent  seaman,  exercising 
reasonable  care,  would  not  have  discovered  that  the  regulation  was  applic- 
able. The  Theodore  II.  Rami,  12  Ap.  Ca.  247,  D.  P.  As  to  damages  where 
the  other  vessel  is  also  in  fault,  see  The  Hibernia,  /><>st,  p.  775.  Sect.  419  (4) 
does  not  apply  to  the  Eules  for  Navigation  of  the  Eiver  Thames.  The 
Harton,  9  P.  D.  44 ;  Cayzer  v.  Carron  Co.,  otherwise  The  Margaret,  9 
Ap.  Ca.  873,  D.  P.     These  rules  will  be  found  5  P.  D.  276. 

A  vessel  with  her  anchor  down,  but  not  actually  holden  by  it,  is  "under 
way,"  within  the  meaning  of  Eegulations,  art.  6,  and  is  bound  to  exhibit 
coloured  bghts.  The  Esk,  L.  E.,  2  Adm.  350.  A  steam  tug  hove  to,  with 
her  engines  stopped,  is  bound  to  keep  out  of  the  way  of  a  sailing  vessel, 
under  art.  17.  The  Jennie  S.  Barker,  L.  E.,  4  Ad.  456.  It  would  seem 
that  no  action  lies  against  the  owner  of  a  transport,  in  the  employment  of 
the  Crown,  for  a  collision,  happening  in  the  execution  of  the  orders  of  an 
officer  of  the  royal  navy,  in  command  of  the  ship.     Hodgkin&on  v.  Fernie, 
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3  C.  B.,  N.  S.  189  ;  26  L.  J.,  C.  P.  217.  As  to  the  liability  of  II.M.  ships 
of  war  for  damage  caused  by  not  following  the  collision  regulations,  see 
H.M.S.  Sana  Pared,  72  L.  T.  356;  (1900)  W.  N.  60,  Adm. ;  Id.  127,  C.  A. 
In  sect.  442,  "  Person  in  charge,"  means  the  master,  even  though  there 
is  a  pilot  on  board,  by  compulsion  of  law  ;  The  Queen,  L.  B.,  2  Adm.  354  ; 
and  in  charge  during  any  time  life  could  have  been  saved.  Expte.  Ferguson, 
L.  R.,  6  Q.  B.  280.  Sect.  742  does  not' exclude  vessels  propelled  by  oars. 
S.  C.  "  Every  vessel  that  substantially  goes  to  sea,  is  a  ship."  S.  C, 
Id.  291.  And  conversely,  one  that  does  not  ordinarily  proceed  to  sea, 
is  not  a  ship.  The  C.  S.  Butler,  L.  E.,  4  Adm.  238.  A  hopper-barge 
a  ship.     The  Mac,  7  P.  D.  126,  C.  A. 

By  sect.  633,  neither  owner  nor  master,  is  liable  for  loss  or  damage, 
occasioned  by  the  fault  or  incapacity  of  a  qualified  pilot  acting  in  charge 
of  the  ship,  within  any  district,  where  the  employment  of  one  is  com- 
pulsory. This  section  is  in  affinnance  of  the  common  law.  The  Hector, 
<S  P.  D.  218,  224,  per  Brett,  M.  E.  And  where  pilotage  is  compulsory  by 
the  law  of  a  foreign  country  in  which  the  collision  occurs,  the  master  and 
owner,  are  also  exempt  from  liability  in  our  courts,  even  though  this 
would  not  be  so,  by  the  law  of  that  country.  The  Ha  /leg,  L,  E.,  2  P.  C. 
193.  The  exemption  applies,  even  where  the  vessel  doing  the  damage, 
was  in  tow.  The  Ocean  Wave,  L.  E.,  3  P.  C.  205.  But  not  to  injury  done 
by  the  tug.  The  Mary,  5  P.  D.  14.  In  order,  however,  to  take  advantage 
of  these  exemptions  from  liability,  there  must  have  been  no  fault,  on  the 
part  of  the  master  and  crew,  which  might  have  been  conducive  to  the 
damage,  though  the  onus  of  proving  such  default  is  in  the  first  instance 
on  the  plaintiffs.  Clyde  Navigation  Co.  v.  Barclay,  1  Ap.  Ca.  790,  D.  P., 
explaining  The  lona,  L.  E.  1  P.  C.  426;  The  Velasquez,  Id.  494;  The 
Indus,  12  P.  D.  46,  C.  A.  It  is  the  duty  of  the  pilot,  to  attend  to  the 
navigation  of  the  ship,  and  of  the  master  and  crew  to  keep  a  good  look- 
out ;  The  lona,  supra ;  the  latter  are  to  obey  the  pilot's  orders,  relating 
to  the  navigation.  The  City  of  Cambridge,  L.  E.  5  P.  C.  451.  The  owners 
are  not  liable  if  the  pilot  follow  a  suggestion  of  the  master  which  causes 
the  damage.  The  Oak  field,  11  P.  D.  34.  The  same  principles,  apply  to  a 
ship,  entering  a  harbour,  under  the  direction  of  the  harbour  master.  The 
Cynthia,  2  P.  I).  52.  A  steam  tug  towing  a  vessel,  which  is  coinpulsorily 
in  charge  of  a  pilot,  must  obey  the  pilot's  orders.  Spaight  v.  Tedcastle, 
6  Ap.  Ca.  217,  D.  P.  The  order  of  the  pilot  will  not  exonerate  the  ship- 
owner from  liability  for  exhibiting  other  than  the  statutory  lights.  The 
Ripon,  10  P.  D.  65.' 

Where  a  pilot  has  been  compulsorily  taken  on  board  a  vessel,  he  does, 
not  become  the  servant  of  the  owners,  so  as  to  make  them  liable  for  a 
collision,  caused  by  his  negligence,  at  a  place  where  pilotage  was  not 
compulsory,  provided  the  place  is  within  the  pilotage  district.  General  S, 
Navigation  Co.  v.  British,  &c,  S.  Navigation  Co.,  L.  E.  3  Ex.  330;  L.  E., 
1  Ex.  238,  Ex.  Ch. ;  and  see  Lucey  v.  Ingram,  6  M.  &  W.  302.  The 
apparent  discrepancy  between  this  case  and  The  Stettin,  B.  &  L.  199,  is- 
explained  in  The  Lion,  L.  E.  2  P.  C.  525,  531.  Where  the  pilot,  although 
compulsorily  taken  on  board,  is  not  compulsorily  in  charge,  but  is  a  mere 
adviser  of  the  master,  the  owner  is  not  exonerated  from  liability.  The 
Guy  Mannering,  7  P.  D.  132,  C.  A. ;   The  Agnes  Otto,  12  P.  D.  56. 

Pilotage  is  rendered  compulsory  by  several  local  and  personal  acts  ;  the 
effect  of  these,  is  retained  bv  the  M.'Ship.  Act,  1894  (57  &  58  V.  c.  60),  s.  603  (1 ). 
See  Rodrigues  v.  Melhuish,  10  Exch.  110  ;  24  L.  J.,  Ex.  26;  Tyne  Improve- 
ment Commissioners  v.  General  S.  Navigation.  Co.,  L.  E.,  2  Q,.  B.  65;  The 
Maria,  L.  E.,  1  Adm.  358;  The  City  of  Cambridge,  supra.  The  general 
provision  on  this  subject  is  sect.  604  (lj,  which  enacts,  that  the  master  of 
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every  ship,  carrying  passengers  between  any  place,  in  the  British.  Islands, 
and  any  other  place  so  situate,  when  navigating  upon  any  waters,  situate 
within  the  limits  of  any  district  for  which  pilots  are  licensed,  by  any 
pilotage  authority,  under  the  provisions  of  that  or  of  any  other  Act,  or 
upon  any  part  thereof  so  situate,  shall,  unless  he  or  his  mate  has  a  pilotage 
certificate,  or  a  certificate  under  this  section,  applicable  to  the  district  and 
ship,  employ  a  licensed  pilot.  Such  certificate  is  not  granted  within  the 
section,  until  it  has  been  delivered  out  of  the  office  to  the  master.  The 
Killarney,  1  Lush.  427;  30  L.  J.,  P.  M.  &  A.  41.  With  regard  to  the 
jurisdiction  to  grant  licences,  see  Humid-  v.  Gray,  34  L.  J.,  M.  C.  209, 
Q.  B.  The  payment  of  a  fare  is  necessary  to  constitute  a  passenger, 
within  the  meaning  of  the  section.      The  Lion,  L.  R.,  2  P.  C.  525. 

As  to  liability  of  the  managing  owner,  registered  as  such,  under  the 
M.  Ship.  Act,  1S94,  s.  59,  for  negligence  of  the  master  of  ship,  see  Steel  v. 
Jester,  3  C.  P.  D.  121. 

The  common  law  liability  of  the  master,  as  such,  for  the  negligence  of 
himself  or  his  crew,  is  unaffected  by  the  above  provisions,  except  in  case 
of  the  compulsory  employment  of  a  pilot.  See  ante,  p.  470;  Story  on 
Agency,  ss.  315,  317.  It  seems  that  salvage  services  to  a  vessel  in  distress 
fall  within  the  ordinary  scope  of  the  master's  duties,  and  that  the  owners 
will  be  liable  if  the  master  negligently  bring  his  own  ship  into  collision 
with,  and  so  sink,  the  other  vessel.     The  Thetis,  L.  E.,  2  Adm.  365. 

The  plaintiffs  may  sue  for  injury  to  cargo,  although  they  have  indorsed 
away  their  bills  of  lading  to  secure  advances;  the  money  recovered  is  for 
the  benefit  of  the  persons  proved  to  be  entitled  thereto.  The  Glamorgan- 
shire, 13  Ap.  Ca.  454,  J.  C. 

By  section  45S,  in  every  contract  of  service  between  the  owner  and 
master  or  seamen  or  apprentice,  there  shall  be  implied,  notwithstanding 
any  agreement  to  the  contrary,  an  obligation  on  the  part  of  the  owner, 
that  he  and  the  master,  etc.,  shall  use  all  reasonable  ir.'eans  to  insm'e  the 
seaworthiness  of  the  ship  for  the  voyage  when  it  commences,  and  to  keep 
her  in  a  seaworthy  condition  during  the  voyage.  A  ship  properly 
equipped  for  encountering  ordinary  sea  perils  does  not  become  unsea- 
worthy  within  this  section  because  the  master  neglected  to  use  part  of 
her  equipment.     Hedley  v.  Pinkney  &  Sous  S.S.  Co.,  (1894)  A.  C.  222. 

The  following  cases  decided  on  the  common  law  may  be  found  useful  in 
cases  where  the  above  acts  and  regulations  do  not  apply. 

Where  the  collision  arose  through  inevitable  accident,  the  defendant  is 
not  liable  ;  inevitable  accident  is  that  which  the  person  charged  with  the 
offence  could  not  possibly  prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill.  The  Marpesia,  L.  R.,  4  P.  C.  212.  220;  'Lite 
Albano,  (1892)  P.  419,  per  Fry  &  Lopes,  L.  J. ;  Ld.  Esher,  M.  R.,  holding 
that  the  defendant,  in  order  to  prove  the  defence,  must  show  that  some- 
thing happened  over  which  he  had  no  control,  and  the  effect  of  which  could 
not  have  been  avoided  by  the  "greatest  care  and  skill."  Li.  429.  The 
onus  of  proving  the  defence,  is  only  thrown  on  the  defendant,  when  a 
prima  facie  case  of  negligence,  and  want  of  due  seamanship,  is  shown 
against  him  ;  for  the  plaintiff  is  bound  to  prove  the  defendant's  negligence, 
as  part  of  his  case.  the  Marpesia,  supra.  Where  there  is  a  prima  facie 
case  of  negligence  the  defendant  must  rebut  it  by  showing  that  the  cause 
of  the  accident  was  not  produced  by  him,  and  that  he  could  not  avoid  its 
results.  The  defendant  is  not  liable  for  damages  caused  by  the  mere 
failure  of  machinery  to  act;  but  the  use  of  it  after  a  similar  prior  failure 
may  be  evidence  of  negligence.  The  European,  10  P.  I).  99.  See  also 
The  Merchant  Prince,  (1892)  P.  9;  LI.  179,  <_'.  A. 
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Where  the  plaintiff  has,  by  his  own  culpable  negligence,  substantially 
contributed  to  the  accident,  he  cannot  recover.  Vennall  v.  Garner,  1 
Cr.  &  M.  21 ;  Smith  v.  Dobson,  3  M.  &  Gr.  59.  But,  though  the  plaintiff 
might  have  avoided  collision,  yet  he  may  recover,  if,  under  the  circum- 
stances, the  plaintiff  had  a  right  to  presume  that  the  defendant  would 
have  given  way,  and  so  prevented  the  accident.  Vennall  v.  Garner,  supra ; 
Tuff  v.  Warman,  5  C.  B.,  N.  S.  573  ;  27  L.  J.,  C.  P.  322,  Ex.  Ch.  See 
also  Chadwick  v.  Dublin  Packet  Co.,  6  E.  &  B.  771  ;  Spaight  v.  Ted- 
castle,  6  Ap.  Ca.  216,  1).  P. :  and  other  cases  cited  ante,  pp.  768,  769, 
and  the  rule,  that  if  the  plaintiff  contribute  to  the  accident,  he  cannot 
recover,  will  not  extend  to  relieve  the  defendant  from  liability,  merely 
because  the  plaintiff  might  hove  avoided  it,  by  certain  precautions.  Thus, 
where  the  plaintiff,  in  a  steamboat,  the  S.,  was  injured  by  the  fall  of  an 
anchor  of  the  S.,  caused  by  collision  with  the  defendant's  steamboat,  the 
B.,  it  is  no  defence  that  the  anchor  may  have  been  improperly  stowed  in 
the  S.,  or  that  the  plaintiff  was  standing  on  a  part  of  the  deck  where  he 
ought  not  to  be.  Greenland  v.  Chaplin,  5  Excn.  243.  The  defendant  in 
such  cases,  is  not  entitled  to  expect,  that  the  plaintiff  shall  be  constantly 
on  his  guard,  against  the  consequences  of  another  person's  misconduct. 
So,  where  a  ship,  B.,  has,  by  wrong  manoeuvres,  placed  another  ship,  A., 
in  a  position  of  extreme  peril,  the  owners  of  A.  will  not  be  liable,  if  A.  was 
then  wrongly  manoeuvred.  The  Bywell  Castle,  4  P.  D.  219,  C.  A.  See 
further,  ante,  p.  768.  Where  ship  A.  is  compelled  by  negligent  naviga- 
tion of  ship  B.  to  alter  her  course,  and  so  does  damage  to  ship  C,  B.  is 
liable  to  0.  The  Sisters,  1  P.  D.  117.  It  is  no  defence  that  the  vessel  of 
the  defendant  became  unmanageable  by  reason  of  a  previous  accident  occa- 
sioned to  it  by  the  neglect  of  his  crew.  Seccombe  Y.Wood,  2  M.  &  Eob.  290; 
Bomney  Marsh,  Lds.  of,  v.  Trinity  House,  E.  E.,  5  Ex.  204;  L.  E.,  7  Ex. 
247,  Ex.  Ch. ;    The  George  and  Richard,  L.  E.,  3  Adm.  466. 

The  master  is  not  liable  for  the  wilful  act  of  the  crew,  though  he  was  on 
board  at  the  time.  Bowcher  v.  Noidstrom,  1  Taunt.  568.  Although  under  an 
ordinary  contract  of  towage,  the  tow  has  control  over  the  tug  and  is  liable 
for  the  wrongful  acts  of  the  latter,  vmless  they  were  so  sudden  as  to  prevent 
the  tow  from  controlling  them;  The  Niobe,  13  P.  D.  55  ;  The  Englishman 
and  The  Australia,  (1894)  P.  239;  see  also  McOmvan  y.  Baine>  (1891)  A.  C. 
401,  D.  P.,  yet  no  general  rule  as  to  this  liability  can  be  laid  down,  it 
depends  on  the  circumstances  of  each  case.  T/ie  Quickstep,  15  P.  1).  196. 
Where  a  ship,  A.,  runs  against  and  damages  a  ship,  B.,  at  anchor,  A.  is 
prima  facie  to  blame.  The  Annot  Lyle,  11  P.  D.  114,  0.  A.  As  to  injury 
to  submarine  cables,  see  Submarine  Telegraph  Co.  v.  Dickson,  15  C.  B.  N.  S. 
759  ;  33  E.  J.,  C.  P.  139.  As  to  the  liability  of  the  owner  of  a  ship  sunk, 
in  a  public  navigable  river  or  harbour,  for  damage  caused  by  her  to  other 
ships,  see  The  Utopia,  (1893)  A.  C,  492,  498,  J.  C. ;  The  Snarl;  (1900) 
1'.  105,  C.  A.,  and  cases  therein  cited. 

As  to  the  liability  of  dock  -owners  for  injury  to  ship  caused  by  erroneous 
order  for  navigating  her  given  by  their  harbour  master,  see  Reney  v. 
Kirkcudbright,    Magistrates  of,  (1892)  A.  C.  264,  D.  P. 

In  an  action  against  a  shipowner  for  negligently  leaving  open  a  hatch- 
way of  a  ship  in  dock,  it  was  held  that  the  register  was  prima  facie 
evidence  that  the  persons  in  charge  of  the  ship  were  the  servants  of  the 
defendants.     Hibbs  v.  Ross,  L.  E.,  1  Q.  B.  534. 

Damages.']  The  M.  Ship.  Act,  1894,  Part  VIII.  (which  by  s.  509,  applies 
to  the  whole  of  the  Queen's  dominions),  in  some  cases  limits  the  liability 
of  shipowners  for  negligence.  By  sect.  502  the  liability  of  "  sea-going 
ships"  for  goods  taken  on  board  is  limited,  so  far  as  relates  to  loss  of  or 


Damages. 


i  to 


damage  to  goods,  in  the  manner  already  specified,  ante,  pp.  471,  472.  By 
sect.  503  (1),  where  loss  of  life,  or  personal  injury,  is  caused  to  any 
person,  or  damage  to  any  merchandise  on  board  any  ship,  British  or 
foreign,  or  where,  from  the  improper  navigation  of  such  ship,  the  same 
injury  or  damage  is  caused,  in  relation  to  any  other  vessel,  the  owner, 
where  these  events  occur,  without  his  actual  fault  or  privity,  is  not  to  be 
liable  in  damages,  where  there  is  loss  of  life,  or  personal  injury,  to  an 
aggregate  amount,  exceeding  15/.  for  each  ton  of  the  ship's  tonnage,  or 
8/.  per  ton,  where  there  is  damage  to  ships,  goods,  or  merchandise — 
(2),  registered  tonnage,  in  tbe  case  of  sailing  ships,  and  gross  tonnage  in 
the  case  of  steam  vessels.  See,  on  this  section,  Olaholm  v.  Barker,  L.  K., 
1  Ch.  223,  post,  p.  797  ;  L.  &  S.  W.  By.  Co.  v.  James,  L.  B.,  8  Ch.  241,  ante, 
p.  472,  and  The  Victoria,  13  P.  D.  125.  The  defendant  is  also  liable  to  pay 
interest  on  the  amount  from  the  time  of  collision  ;  see  Smith  v.  Kirhy, 
]  Q.  B.  D.  131 ;  following  the  rule  of  the  Admiralty  Division  stated 
below  as  to  interest  on  damages.  The  limitation  seems  to  extend  to 
damage,  caused  by  delay  in  carrying  goods,  under  a  contract  of  carnage, 
see  cases  cited  ante,  p.  472.  Improper  navigation  falls  within  sect.  503, 
whether  it  arise  from  defect  in  the  equipment,  or  in  the  manoeuvring  of 
the  ship.  The  Warkworth,  9  P.  D.  20,  145,  C.  A.  As  to  the  application 
of  the  limitation,  when  both  vessels  have  been  found  to  blame,  see  The 
Khedive,  7  Ap.  Ca.  795,  D.  P.  As  to  measurement  of  ship,  see  The 
Petrel,  (1893)  P.  320,  and  other  cases  cited  ante,  p.  472.  By  sect.  _  503  (3), 
the  owner  of  every  sea-going  ship  is  liable  for  loss  or  damage  arising  on 
distinct  occasions  as  if  no  other  loss  had  arisen.  See  The  Schwan,  (1892) 
P.  419,  C.  A.,  and  other  cases  cited  ante,  p.  472. 

Sect.  508,  ante,  p.  472,  reserves  the  liability  of  a  master  or  seaman,  as 
such,  though  he  may  also  be  an  owner,  and  provides  that  the  above 
limitation  shall  extend  to  such  British  ships  only  as  are  recognised  as 
such,  i.e.,  are  registered  [sect.  2  (2)],  except  in  the  case  of  certain  ships 
under  15  and  30  tons  respectively  (sect.  3).  It  does  not  apply  to  a 
launch,  although  she  could  not  be  registered.  The  Andalusian,  3 
P.  D.  182. 

By  the  J.  Act,  1873,  s.  25  (9),  "In  any  cause  or  proceeding,  for 
damages  arising  out  of  a  collision  between  two  ships,  if  both  ships  shall 
be  found  to  have  been  in  fault,  the  rules,  hitherto  in  force  in  the  Court 
of  Admiralty,  so  far  as  they  have  been  at  variance  with  the  rules  in  force 
in  the  Courts  of  Common  Law,  shall  prevail."  The  Admiralty  Court  in 
such  case,  awarded  to  the  plaintiff's  ship,  a  moiety  of  the  damage  she  had 
sustained,  and  in  the  case  of  cross  actions,  each  ship  recovered  a  moiety 
of  the  damage  she  had  sustained.  The  Milan,  Lush.  398  :  31  L.  J.,  P.  M. 
&  Ad.  105;  The  Hochung  and  The  Lapwing,  7  Ap.  Ca.  512,  J.  C.  Where, 
however,  the  collision  might  have  been  avoided,  if  a  sufficient  look-out 
had  been  kept,  the  vessel  to  blame  in  this  respect,  had  no  claim  on  the 
other.     The  Milan,  supra. 

This  principle  applies  even  where  one  ship  is  deemed  to  be  in  fault  by 
reason  of  sect.  419  (4),  ante,  p.  771.  The  Hibernia,  31  L.  T.  805  ;  2  Asp. 
Mar.  Cas.  454;  J.  C,  Dec.  1874.  Where  both  ships,  A.  and  B.,  are  to 
blame,  but  A.  was  in  charge  of  a  pilot  compulsorily  employed,  and  there 
was  no  negligence  on  the  part  of  the  crew  of  A.,  the  owner  of  A.  may 
recover  a  moiety  of  the  damage  sustained  by  her  without  deduction  for 
damage  sustained  by  B.     The  Hector,  8  P.  D.  218,  C.  A. 

On  the  application  of  J.  Act,  1873,  s.  25  (9),  where  damage  has  been  done 
to  cargo  by  collision  with  a  ship  belonging  to  the  owners  of  the  carrying 
ship,  both  ships  being  to  blame,  see  Chartered  Mem, utile  Bank  of  India  v. 
Netherlands  India  Steam  Nov.  Co.,  10  U.  B.  I>.  521,  0.  A.     And  where  a 
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tug  damaged  a  third  vessel,  which  as  well  as  the  tug  and  the  tow  were  in 
fault,  see  The  Englishman  and  The  Australia,  (1894)  P.  239. 

Sect.  25  (9)  does  not  apply  to  an  action  under  the  Fatal  Accidents 
Act,  184(3,  9  &  10  Vict.  c.  93,  post,  p.  796,  as  there  was  no  Admiralty  rule 
relating  thereto.     The  Bernina,  12  P.  D.  58,  C.  A. ;   13  Ap.  Ca.  1,  D.  P. 

The  M.  Ship.  Act,  1894,  s.  620,  provides,  that  a  qualified  pilot,  who  has 
executed  a  bond  for  100/.,  as  required  by  sect.  619  (ii.),  "  shall  not  be 
liable  for  neglect,  or  want  of  skill,  beyond  the  penalty  of  the  bond  and 
the  amount  payable  to  him,  on  account  of  pilotage,  in  respect  of  the 
voyage,  in  which  he  was  engaged  when  he  became  so  liable." 

In  the  Admiralty  Division,  interest  is  always  allowed  on  damages  from 
the  time  they  accrued  until  payment.  The  Gertrude  and  The  Baron  Aber- 
dare,  13  P.  D.  105,  C.  A.  Even  when  the  action  has,  after  verdict,  been 
transferred  from  the  Queen's  Bench  to  the  Admiralty  Division  for  the 
assessment  of  damages.  S.  C.  The  interest  is  not  limited  to  six  years. 
The  Kong  Magnus,  (1891)  P.  223." 

A  defendant  in  a  collision  case  is  not  entitled  to  deduct  from  the 
damages,  money  paid  to  the  plaintiff  by  insurers,  for  the  same  damage, 
for  the  plaintiff  is  suing  for  the  benefit  of  the  insurers.  Yates  v.  Whyte,  4 
N.  C.  272.  Accord.  Simpson  v.  Thomson,  3  Ap.  Ca.  279,  D.  P.  See 
Dickenson  v.  Jantine;  N.  of  England  Jnsur.  Assoc,  v.  Armstrong;  and 
other  cases  cited  ante,  p.  442 ;  see  also,  ante,  p.  770. 

Where  the  collision  caused  the  loss  of  the  ship's  equipment  for  naviga- 
tion, and  by  reason  thereof,  and  without  any  default  on  the  part  of 
the  master  or  crew,  she  subsequently  grounded  and  was  necessarily 
abandoned,  the  loss  of  the  ship  was  held  to  be  recoverable.  The  City  of 
Lincoln,  15  P.  D.  15,  C.  A.  As  to  damages  arising  from  detention  of  the 
plaintiff's  vessel,  resulting  from  the  collision,  see  The  City  of  Peking,  Id. 
438,  J.  C.  Damages  for  loss  of  charterparty  are  not  too  remote,  either  in 
the  case  of  a  partial  loss ;  The  Star  of  India,  1  P.  D.  466 ;  The  Consett,  5 
P.  D.  229;  see  also  The  Argentina,  14  Ap.  Ca.  519,  D.  P.,  or  of  a  total 
loss  ;  The  Kate,  (1899)  P.  165.  Damages  for  loss  of  market  by  detention 
of  ship  A.,  by  collision  with  ship  B.,  are  too  remote  to  be  recovered 
against  B.,  by  the  owner  of  cargo  in  A.  The,  Notting  Hill,  9  P.  D.  105, 
C.  A.  Harbour  trustees  may  recover  substantial  damages  for  loss  of  the 
use  cf  their  dredger;  The  Greta  Holme,  (1897)  A.  C.  596,  D.  P. ;  or  light- 
ship; The  Mediana,  (1900)  A.  C.  113,  D.  P.,  injured  by  collision. 

Costs.']  In  the  Admiralty  Division,  where  the  defendant  succeeded  on 
a  defence  that  the  negligence  was  that  of  a  pilot,  compulsorily  employed, 
he  was  not  allowed  his  costs.  The  Daoiz,  47  L.  J.,  P.  D.  &  A.  1,  C.  A.  ; 
The  Matthew  Cay,  5  P.  D.  49  ;  and  see  The  Rigborgs  Minde,  infra.  So, 
where  both  ships  were  to  blame ;  The  Rigborgs  Minde,  8  P.  D.  136,  C.  A. ; 
The  Hector,  Id.  218,  C.  A. ;  even  where  the  action  was  by  the  owner  of 
cargo  carried  on  ship  A.,  against  the  owner  of  ship  B.,  for  damage  caused 
by  collision.  The  City  of  Manchester,  5  P.  D.  221,  C.  A.  This  practice 
as  to  costs  did  not,  however,  prevail  in  any  other  division.  General  S. 
Navigation  Co.  v.  L.  &  Edinburgh  Shipping  Co.,  2  Ex.  D.  467.  It  formerly 
applied  in  general  where  the  defence  was  inevitable  accident.  The 
Marpesia,  L.  R.,  4  P.  C.  212.  But  this  is  now  otherwise,  and  the 
practice  in  the  Adm.  D.  is  the  same  as  in  the  other  Divisions.  The 
Monkseatou,  14  P.  D.  51,  C.  A.;  The  Batavier,  15  P.  D.  37,  C.  A.  And 
it  would  seem  that  where  the  defendant  has  succeeded  on  the  defence  of 
compulsory  pilotage,  he  is  entitled  to  his  costs. 

Where  the  County  Court  has  jurisdiction  under  31  &  32  Vict.  c.  71,  and 
32  &  33  Vict.  c.  51,  the  Adm.  D.  seems  in  its  discretion  to  disallow  costs 
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in  the  absence  of  special  circumstances.  The  Asia,  (1891)  P.  121  ;  The 
Zeta,  Id.  216,  (1893)  A.  C.  46S,  notwithstanding  the  repeal  of  31  &  32 
Vict.  c.  71,  s.  9,  vide  ante,  p.  303.  But  this  principle  is  not  followed  in 
the  Q.  B.  D.  Bockettv.  OUppingdale,  (1891)  2  Q.  B.  293,  C.  A.  As  to 
jurisdiction  of  the  County  Courts,  see  The  County  of  Durham,  (1891)  P.  1. 
R.  v.  City  of  London  Court,  Judge  of,  (1892)  1  Q.B.'  273,  C.  A.;  Pugsley  v. 
Hopkins,  (1892)  2  Q.  B.  184,  C.  A. 

Negligent  keeping  of  Animals. 

The  owner  of  an  animal,  which  is  ordinarily  vicious,  as  a  lion  or  a  bear, 
is  liable  generally,  for  its  acts  of  ferocity,  for  he  is  bound  to  keep  it  secure, 
at  his  peril ;  but  the  owner  of  a  domestic  animal,  as  an  ox  or  a  dog,  is 
only  liable,  if  he  know  that  the  animal  is  accustomed  to  do  mischief.  R. 
v.  Huggins,  2  Ld.  Eaym.  1583;  B.  N.  P.  76;  Jenkins  v.  Turner,  1  Ld. 
Eaym.  110.  Unless  the  animal  be  shown  to  be  harmless,  either  by  its 
very  nature,  or  to  belong  to  a  class  that  has  become  so  by  domestication, 
it  is  immaterial  whether  the  individual  animal,  e.g.,  an  elephant,  which 
has  done  the  injury  was  a  dangerous  one,  or  whether  the  defendants  had 
any  knowledge  that  it  was  so,  for  he  is  bound  to  keep  it  safe  at  his  peril. 
Filburn  v.  Feojile's  Palace  and  Aquarium  Co.,  25  Q.  B.  D.  258,  C.  A.  In 
the  case  of  domestic  animals,  the  owner  must  keep  them  safe  if  he  have 
knowledge  of  their  mischievous  propensity,  and  negligence  is  presumed. 
May  v.  Burdett,  9  Q.  B.  101  ;  Jackson  v.  Smithson,  15  M.  &  W.  563;  <  'ox 
v.  Burbidge,  post,  p.  778.    See  also  Fletcher  v.  Rylands,  L.  R.,  1  Ex.  265,  2.S1. 

In  an  action  for  keeping  a  dog,  which  bit  the  plaintiff,  it  is  not  sufficient 
to  show  that  the  dog  was  of  a  fierce  and  savage  disposition,  and  usually 
tied  up  by  the  defendant.  Beck  v.  Dyson,  4  Camp.  198.  It  must  be 
proved  that  the  dog  had,  to  the  defendant's  knowledge,  bitten  or  attempted 
to  bite  mankind;  Worth  v.  Oilling,  L.  B.,  2  C.  P.  1  ;  under  such  circum- 
stances as  would  not  provoke  a  dog  of  good  temper.  Charlwood  v.  Qreig, 
3  Car.  &  K.  46,  cor.  Cresswell,  J.  It  is  not  sufficient  that  the  defendant 
knew  that  the  dog  had  bitten  a  goat.  Osborne  v.  Chocqueel,  (1896)  2  Q.  B. 
109.  This  knowledge  would  be  evidenced,  by  the  defendant  having 
warned  a  person,  to  beware  of  the  dog,  lest  he  should  be  bitten.  Judge 
v.  Cox,  1  Stark.  285.  An  offer,  to  make  satisfaction  to  the  jilaintiff,  was 
held  to  be  evidence,  though  slight,  of  the  defendant's  knowledge  of  the 
habits  of  the  animal.  Thomas  v.  Morgan,  2  C.  M.  &  R.  496.  Where  the 
defendants  have  done  all  that  is  reasonable  to  get  rid  of  a  stray  dog 
which  has  come  on  their  premises,  they  are  not  liable  for  injury  it  may 
do.     Smith  v.  Gt.  E.  By.   Co.,  L.  R.,  2  C.  P.  4. 

Where  the  defendant  was  a  milkman,  and  his  wife  occasionally  attended 
to  his  business,  carried  on  in  the  premises,  where  he  kept  the  dog,  it  was 
held  that  a  complaint  that  the  dog  had  bitten  a  person,  made  to  the  wife 
on  the  premises,  to  be  communicated  to  the  husband,  was  evidence  of 
scienter.  Glad  man  v.  Johnson,  36  L.  J.,  C.  P.  153.  So,  where  complaint 
was  made  to  two  men,  serving  customers,  behind  the  bar  of  the  defendant's 
public-house,  out  of  which  the  dog  had  come.  Applebee  v.  Percy,  L.  R.,  9 
C.  P.  647.  Knowledge  by  a  servant,  who  has  charge  of  a  dog,  of  its  mis- 
chievous propensities,  is  equivalent  to  knowledge  of  the  master.  Baldwin 
v.  Case/la,  L.  R.,  7  Ex.  325.  Where  the  plaintiff  was  injured  by  a  bull, 
driven  in  a  highway,  and  there  was  evidence  that  the  owner  knew  this  bull 
would  run  at  anything  red,  and  the  plaintiff  wore  a  red  handkerchief,  this 
was  held  evidence  that  the  owner  knew  of  the  bull's  mischievous  nature. 
Hudson  v.  Roberts,  6  Exch.  697  ;  20  L.  J..  Ex.  299.  A  horse,  straying  on 
the  high  road,  kicked  a  child  ;  them  was  no  proof  that  the  horse  was  of  a 


778  Action  for  Negligent  Keeping  of  Animals. 

vicious  temper,  or  how  he  came  to  get  loose  ;  it  was  held  that  the  evidence 
was  not  sufficient  to  support  an  action  for  the  injury  to  the  child.  Cox  v. 
Burbidge,  13  C.  B.,  N.  S.,  430 ;  32  L.  J.,  C.  P.  89.  The  court,  in  this  case, 
seemed  to  think  that  whether  the  horse  strayed  on  to  the  road,  by  reason 
of  the  negligence  of  the  owner  or  not,  was  immaterial,  because,  even  sup- 
posing that  there  was  negligence  in  this  respect,  the  owner  would  only 
be  liable  for  the  ordinary  consequences  of  his  neglect,  and  that  the  horse 
kicking  the  child,  was  not  a  consequence  of  that  nature.  But,  in  Lee  v. 
Riley,  18  C.  B.,  N.  S.  722;  34  L.  J.,  C.  P.  212,  where,  through  the  defect 
of  a  gate,  which  the  defendant  was  bound  to  repair,  the  defendant's  horse 
strayed  into  a  field,  belonging  to  the  plaintiff,  and  kicked  the  plaintiff's 
horse,  it  was  held,  that  the  plaintiff  was  entitled  to  recover,  as  the  damage 
resulted  from  a  trespass  for  which  the  defendant  was  responsible. 
Accord.  Ellis  v.  Loftus  Iron  Co.,  L.  P.,  10  C.  P.  10,  and  see  Smith  v. 
( 'ook,  1  Q.  B.  D.  79.  As  to  damage,  caused  by  animals  straying,  through 
neglect  of  railway  company  to  fence  their  line,  as  required  by  the  8  &  9 
V.  c.  20,  s.  68,  post,  p.  782,  see  Child  v.  Ream,  L.  P.,  9  Ex.  176; 
Wiseman  v.  Booker,  3  C.  P.  D.  184,  cited  post,  p.  783. 

If  a  dog,  accustomed  to  bite,  be  let  loose  at  night,  for  the  protection  of 
the  defendant's  yard,  and  the  injury  arise  from  the  plaintiff  incautiously 
going  into  the  yard,  after  it  has  been  shut  up,  no  action  will  lie.  Brock  v. 
Copeland,  1  Esp.  203  ;  Deane  v.  Clayton,  1  B.  Moo.  225,  245.  But,  though 
a  person  has  a  right  to  keep  a  fierce  dog  to  protect  his  property,  he  must 
not  place  it  in  the  open  approaches  to  his  house,  so  as  to  injure  persons 
lawfully  coming  to  his  house  ;  per  Tindal,  C.J.,  Sarch  v.  Blackburn,  M.  &  M. 
505  ;  see  also  Blackman  v.  Simmons,  3  C.  &  P.  138.  The  principle  of 
these  cases  was  discussed  in  Bird  v.  Holbrook,  4  Bing,  628,  where  it  was 
held,  that  the  defendant,  who,  for  the  protection  of  his  property,  had  set 
a  spring-gun,  without  notice,  in  a  walled  garden,  was  answerable  in 
damages  to  a  person  who,  having  climbed  over  the  wall,  in  search  of  a 
stray  fowl,  was  injured  by  the  gun.  On  this  case,  see  Lynch  v.  Nurd  in. 
1  Q,.  B.  29,  37;  Jordin  v.  Cramp,  8  M.  &  W.  782;  Barnes  v.  Ward,  9 
( !.  B.  392,  421 :  19  L.  J.,  C.  P.  195 ;  Degg  v.  Midland  Ry.  Co.,  1  Hi  &  N. 
773;  26  L.  J.,  Ex.  171.  In  Stiles  v.  Cardiff  S.  Navigation  Co.,  33  L.  J., 
(i.  B.  310,  where  the  plaintiff  entered  a  stable-yard,  belonging  to  the 
defendants,  to  make  inquiries  from  their  servants,  about  his  luggage, 
which  was  in  the  custody  of  the  defendants,  and  was  bitten  by  a  dog, 
chained  up  in  a  corner  of  the  yard,  it  was  held  that  there  was  evidence  of 
negligence.  In  Line  v.  Taylor,  3  E.  &  F.  731,  the  dog  was  allowed  to  be 
brought  into  court,  and  inspected  by  the  jury,  that  they  might  judge  of 
its  disposition. 

In  the  case  of  injury  by  a  dog,  to  sheep  or  cattle,  the  stat.  28  &  29  V. 
c.  60,  s.  1 ,  renders  evidence  of  a  previous  mischievous  propensity  of  the 
dog,  or  of  the  owner's  knowledge  thereof,  or  of  negligence  on  his  part, 
unnecessary.  "Cattle"  includes  horses  and  mares  ;  Wright  v.  lJearson, 
L.  1!.,  4  Q.  B.  582  ;  it  would  seem  pigs  also.  See  Child  v.  Hearn,  L.  P.,  9 
Ex.  176.  By  sect.  2,  the  occupier  of  any  house  or  premises,  where  any  dog 
W;is  kept,  or  permitted  to  live,  or  remain,  at  the  time  of  such  injury,  shall  be 
deemed  to  be  the  owner  of  such  dog,  and  shall  be  liable  as  such,  unless  he 
can  prove  that  he  was  not  the  owner  when  the  injury  was  committed  ;  and 
that  such  dog  was  kept,  &c,  in  the  house,  &c,  without  his  sanction  or 
knowledge :  provided,  that  where  there  are  more  occupiers  than  one,  in 
any  house,  &c,  let  in  separate  apartments,  or  lodgings,  or  otherwise,  the 
occupier  of  that  particular  part  of  the  ^premises,  in  which  such  dog  shall 
have  been  kept,  &c,  at  the  time  of  such  injury,  shall  be  deemed  to  be 
the  owner. 
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As  to  the  defendant's  liability  for  the  trespasses  of  his  domestic  animals 
on  the  land  of  another,  vide  sub  tit.,  Trespass  to  law! — Evidence  of  trespass 
committed  by  defendant,  post,  p.  922. 

Negligent  User  of  Land. 

Many  of  the  cases,  sometimes  classed  under  this  head,  will  be  found 
under  Nuisance,  ante,  pp.  7-18  et  seq.,  and  Disturbance  of  support  of  land, 
post,  pp.  798  et  seq.  The  following  are  miscellaneous  cases  of  injury, 
arising  from  the  negligent  user  of  land,  which  do  not  fall  within  the 
above  heads. 

As  to  the  liability  of  contiguous  mine  owners,  it  has  been  held  that  the 
owner  of  a  colliery,  lying  on  a  higher  level  than  another,  belonging  to  the 
plaintiff ,  may,  so  long  as  he  does  not  work  in  an  unusual  and  negligent 
manner,  remove  coal  from  his  mine,  so  that  water  flows  into  that  of  the 
plaintiff.  Smith  v.  Kenrick,  7  C.  B.  515;  Wilson  v.  Waddell,  2  Ap.  Ca. 
95,  D.  P.,  and  see  Smith  v.  Fletcher  Id.,  781,  and  IF.  Cumberland  Iron, 
&c.  Oo.  v.  Kenyan,  11  Ch.  D.  782,  C.  A.  The  owner  of  the  upper,  of  two 
adjoining  mines,  is  not  liable  for  injury,  by  water  flowing  by  gravitation, 
into  the  lower  mine,  from  works  conducted  by  him,  in  the  usual  and  proper 
manner ;  but  he  has  no  right  to  take  active  measures,  to  discharge  water 
from  the  upper,  into  the  lower  mine.  Baird  v.  Williamson,  15  C.  B.,  N.  S. 
376;  33  L.  J.,  C.  P.  101.  Accord.  Young  v.JBanJeier  Distillery  Co.,  (1893) 
A.  C.  691,  D.  P.  See  also  Orompton  v.  Lea,  L.  E.,  19  Eq.  115;  Smith  v. 
Fletcher,  supra.  So,  if  a  landowner,  A.,  bring  water  on  to  his  land,  by 
artificial  means,  he  is  bound  at  his  peril  to  keep  it  from  escaping,  and 
causing  injury  on  his  neighbour's  land.  Fletcher  v.  Rylands,  3  H.  L. 
330.  And,  even  if  it  come  there  by  natural  causes,  A.  must  not  take 
active  steps  to  transfer  the  injury  to  his  neighbour,  B.,  by  discharging  it 
on  B.'s  land.  Whalley  v.  Lancashire  and  Yorkshire  By.  Co.,  13  Q.  B.  D. 
131,  C.  A.  A.  may,  however,  prevent  the  water  from  coming  on  his 
land,  although  the  water  goes  in  consequence  on  B.'s  land,  and  causes 
injury  to  B.  Nie/d  v.  I.  &  N.  W.  By.  Co.,  L.  E.  10  Ex.  4.  As  to 
damages  recoverable  for  flooding  a  mine,  see  Smith  v.  Fletcher,  L.  B., 
7  Ex.  305,  313.  No  objection  was  taken  to  the  rule  of  damages,  here  laid 
down.  Vide  S.  C,  L.  P.,  9  Ex.  64,  Ex.  Ch.,  and  2  Ap.  Ca.  781,  D.  P. 
^'here  the  defendant  has  used  all  reasonable  care  to  prevent  water  stored  on 
his  land  from  escaping,  he  is  not  liable  for  damage,  caused  by  an  escape,  the 
consequence  of  vis  major.  Nichols  v.  Mars/and,  L.  E.,  10  Ex.  255  ;  2  Ex.  D 
1,  C.  A.  See  also  Box  v.  Jvbb,  4  Ex.  D.  76.  The  application  of  the 
above  principles,  to  the  rights  and  liability  of  the  occupiers  of  different 
floors,  of  the  same  building,  was  considered  in  Carstairs  v.  Taylor,  L.  E., 
6  Ex.  217,  and  Wake  v.  Woolf,  (1898)  2  Q.  B.  426.  As  to  defendant's 
liability,  for  injury  caused  by  the  flooding  of  his  neighbour's  land,  by 
reason  of  the  defendant's  negligence,  in  maintaining  a  river  wall,  see 
Nitrophosphate,  &c.  Manure  Co.  v.  L.  <fr  *S*.  Katherine's Bock  Co.,  9  Ch.  D. 
503,  and  Buckley  v.  Buckley,  (1898)  2  Q.  B.  608,  C.  A.  The  principle  of 
Fletcher  v.  Rylands,  supra,  was  extended  by  Kekewich,  J.,  to  the  discharge 
into  the  earth  of  an  electric  current  created  by  the  defendant,  causing 
damage  to  the  plaintiff's  telephones  connected  with  the  earth.  National 
Telephone  Co.  v.  Baker,  (1893)  2  Ch.  186.     Sed  quaere. 

No  action  lies,  where  the  damage  results,  from  carrying  out  works,  &c, 
authorized  by  statute ;  Dixon  v.  Metropolitan  Hoard  of  Works,  7  Q.  B.  D. 
418,  and  see  further  cases  cited  j>ost,  pp.  780,  7-S1  ;  nor  where  they  are 
carried  out  under  a  provisional  order  of  the  Board  of  Trade,  the  granting 
of  which  is  so  authorized.     National  Telephone  Co.  v.  Baker,  supra.     As  to 
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damages  recoverable,  for  injury,  caused  by  commissioners  negligently 
carrying  out  works,  they  are  bound  to  do,  Collins  v.  Middle  Level  Commis- 
sioners, L.  R.,  4  C.  P.  279.  See  also  Geddis  v.  Bonn  Reservoir  Co.,  3 
Ap.  Ca.  430,  D.  P. 

As  to  the  liability  of  a  wharf  owner,  for  injury  caused  by  the  state  of 
the  river  bed  adjacent  to  his  wharf,  to  a  ship,  which  he  invited  to  dis- 
charge there,  see  The  Moorcock,  14  P.  D.  64,  C.  A.,  post,  p.  787 ;  The 
Calliope,  (1891)  A.  C.  11,  D.  P.;  Wright  v.  Lethbridge,  63  L.  T. 
572,  C.  A. 

Negligent  keeping  of  Fire,  or  Inflammable  Matter. 

By  the  Building  Act,  14  Gr.  3,  c.  78,  s.  86,  "no  action"  will  lie  against 
"  any  person,  in  whose  house,  chamber,  stable,  barn,  or  other  building, 
or  on  whose  estate  any  fire  shall"  .  .  .  "accidentally  begin."  This 
section  is  of  general  application,  and  not  confined  to  the  metropolis. 
Filliter  v.  Phippard,  11  Q,.  B.  347.  It  does  not  apply  to  cases  of  negli- 
gence, or  of  fires  intentionally  lighted ;  and  if  a  fire  be  negligently  lighted 
or  kept  by  a  person,  or  his  servant,  on  his  premises,  so  that  it  sets  fire  to 
his  neighbour's  premises,  he  is  liable  to  his  neighbour.  S.  C,  comment- 
ing on  1  Bl.  Com.  431.  See  also  Canterbury,  Vt.  v.  Att.-Oen.,  1  Phil.  306. 
It  seems  that  the  effect  of  the  statute,  is  to  rebut  the  presumption,  that  the 
happening  of  the  fire  was  the  result  of  negligence. 

In  Vanghan  v.  Menlove,  7  C.  &  P.  525,  where  the  defendant  was  held 
liable,  for  damage  occasioned  to  plaintiff's  property,  from  the  defendant's 
hayrick  having  ignited,  by  reason  of  its  being  carelessly  put  together, 
Patteson,  J.,  directed  the  jury  to  consider,  whether  the  defendant  had 
acted,  as  a  man  of  ordinary  skill  and  prudence  would  have  acted,  or 
whether,  through  his  negligence  and  carelessness,  the  plaintiff's  property 
had  been  consumed.  It  was  not  enough  that  the  defendant  had  acted 
bona  fide ;  for  if,  by  want  of  judgment  or  care,  the  injury  had  been  occa- 
sioned, he  was  liable  to  the  action.  S.  C,  3  N.  C.  468.  In  an  action 
against  a  railway  company,  for  so  negligently  managing  an  engine,  that 
the  plaintiff's  premises  were  burnt,  by  the  sparks  emitted  from  it,  it 
appeared  in  evidence,  that  the  danger,  from  emission  of  sparks,  might  be 
diminished,  but  it  was  not  shown  that  the  company  had  taken  any  pre- 
cautions, for  that  purpose.  It  was  held  that  there  was  a  prima  facie  case 
of  negligence.  Piggot  v.  E.  Counties  Ihj.  Co.,  3  C.  B.  229.  In  such  case, 
where  it  is  a  question  whether  the  sparks  could  have  reached  the  pre- 
mises at  a  distance  from  the  rail,  evidence  is  admissible  to  show  that 
sparks  had  been  in  fact  thrown  as  far  by  other  engines.  S.  C.  It  was 
also  there  held,  that  the  mere  act  of  ignition,  by  the  sparks,  was  primd 
facie  evidence  of  negligence,  and  called  for  proof  of  reasonable  precautions. 
S.  C.  Where  the  defendants  left  heaps  of  hedge  trimmings,  near  their 
line,  in  dry  weather,  so  that  they  became  ignited,  by  sparks  from  a  passing 
engine,  and  did  damage,  this  was  held  to  be  evidence  of  negligence. 
Smith  v.  L.  &  S.  W.  By.  Co.,  L.  R.,  5  C.  P.  98 ;  L.  R.,  6  C.  P.  14,  Ex.  Ch. 
In  one  case  it  was  said,  that  the  defendants  might  show  that  the  plaintiff 
negligently  placed  his  stack,  or  rick,  so  as  to  expose  it  to  danger.  Semb. 
per  Tindal,  C.  J.,  in  Aldridge  v.  Gt.  W.  Jig.  Co.,  3  M.  &  Gr.  515. 

A  railway  company  is  not  responsible  for  these  accidental  fires  if  they 
have  taken  every  precaution,  that  science  can  suggest,  to  prevent  injury; 
they  are  only  liable  if  guilty  of  some  negligence  in  fact,  and  negligence 
cannot  be  implied,  from  the  mere  employment  of  locomotives,  where  the 
use  of  them  has  been  expressly  permitted  by  the  legislature.  Vauqhan  v. 
Taff  Vale  liy.  Co.,  5  H.  &  N.  679  ;  29  L.  J.,  Ex.  247,  Ex.  Ch.,  following 
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/,'.  v.  Pease,  4  B.  &  Ad.  30.  Accord.  Hammersmith  &  City  Ii>/.  Co.  v. 
Brand,  L.  R„  4  H.  L.  171  ;  L.  Brighton  <fc  S.  C.  By.  Co.  v.  Truman,  11 
Ap.  Ca.  45,  D.  P.  Where  the  plaintiff  proved  that  the  engine  was  not 
provided  with  the  ordinary  appliances  for  preventing  sparks  issuing  from 
the  fire-box,  but  the  defendants  called  scientific  witnesses,  to  show  that 
the  engine  was  so  constructed  as  to  make  it  unnecessary  to  provide  any 
of  these  safeguards ;  it  was  held  to  have  been  rightly  left  to  the  jury, 
whether  there  had  been  negligence,  in  the  condition  of  the  engine,  or  in 
the  manner  of  working  it.  Freemantle  v.  L.  &  N.  W.  By.  Co.,  10  0.  B., 
N.  S.  89;  31  L.  J.,  C.  P.  12.  See  also  Dimmock  v.  North  Staffordshire 
By.  Co.,  4  F.  &  F.  1058.  Where  the  legislature  has  not  authorized  the 
company  to  use  locomotive  engines  they  are  liable  for  such  accidental 
fires.  Jones  v.  Westiniog  Ry.  Co.,  L.  E.,  3  Q.  B.  733.  See  also  Metroj*. 
Asylum  District  v.  Hill,  6  Ap.  Ca.  193,  D.  P.  So,  where  locomotive 
engines  are  used  on  ordinary  highways,  the  persons  using  them  are  liable 
for  any  fires  thereby  caused,  for  the  statutes  which  regulate  their  use 
expressly  reserve  the  right  of  action  for  any  inj  ury  such  locomotives  may 
cause ;  see  24  &  25  V.  c.  70,  s.  13  ;  28  &  29  V.  c.  83,  s.  12.  Powell  v.  Fall, 
5  Q.  B.  D.  597,  C.  A. 

Where  an  accident  occurred  by  the  escape  of  gas,  supplied  by  a  gas 
company,  in  a  private  house,  and  the  only  means  of  shutting  off  the  gas 
was  by  a  key  to  a  stop-cock  in  the  house,  kept  by  the  tenant ;  it  was  held, 
first,  that  there  was  no  common  law  obligation  on  the  company,  to  prevent 
the  gas  from  escaping,  by  attaching  an  external  stop-cock,  even  after  the 
tenant  had  left  the  premises,  and  given  notice  that  no  further  supply  was 
wanted;  secondly,  that  the  negligence  of  the  plaintiff,  the  owner  of  the 
house,  in  not  shutting  off  the  gas,  was  an  answer  to  an  action  against  the 
company.  Holden  v.  Liverpool  Gas  Co.,  3  C.  B.  1.  As  to  the  liability 
of  a  gas  company,  for  an  explosion,  caused  by  the  escape  of  gas,  from  a 
defective  service  pipe  supplied  by  them,  see  Burrows  v.  March  Gas  Co., 
L.  B.,  5  Ex.  67;  L.  B.,  7  Ex.  *96,  Ex.  Ch.  See  also  Parry  v.  Smith, 
4  C.  P.  D.  325,  post,  p.  787. 

The  defendant  is  not  entitled  to  deduct  from  the  damage  sustained 
money,  received  by  the  plaintiff  for  the  same  damage,  under  a  fire  policy. 
Vide  ante,  pp.  442,  456. 

An  insurer  has  no  light,  apart  from  the  assured  A.,  to  maintain  an 
action  for  damage  to  the  thing  insured;  he  can  enforce  A.'s  rights  only 
in  A.'s  name;  Simpson  v.  Thomson,  3  Ap.  Ca.  279,  D.  P.;  Midland 
Insur.  Co.  v.  Smith,  6  Q.  B.  D.  561 ;  and  after  admitting  the  claim  on  the 
policy.     S.  C. 

Negligence  of  Railway  Companies. 

The  cases,  relating  to  accidents,  caused  by  the  negligent  driving  of 
trains,  will  be  found  ante,  pp.  762  et  seq. ;  and  those  occasioned  by  fire, 
from  their  locomotives,  ante,  p.  780.  Under  the  present  head  are 
collected  cases,  decided  on  the  statutory  obligation  of  railway  companies, 
to  protect  their  line  with  fences,  gates,  &c.  ;  and  on  their  duty  to  provide 
safe  platforms,  &c,  on  which  their  passengers  may  alight;  and  also  some 
other  cases,  with  respect  to  the  negligence  of  their  servants. 

The  obligation  to  fence,  &c,  arises  under  the  Railway  Clauses  Con- 
solidation Act,  1845  (8  &  9  V.  c.  20),  which,  by  sect.  47,  imposes  on  the 
company  the  duty,  where  a  public  road  crosses  the  line  of  railway  at  a 
level,  of  maintaining  "sufficient  gates  of  such  dimensions  and  so  con- 
structed as  when  closed  to  fence  in  the  railway  and  prevent  cattle  or  horses 
passing  along  the  road  from  entering  upon  the  railway,"  and  of  keeping 
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the  gates  closed,  across  the  road,  except  when  carriages,  &c.,  have  to  cross 
the  railway.  Under  this  provision,  the  company  are  liable  for  injury  even 
to  stray  cattle  on  the  road,  that  had  got  upon  the  railway,  owing  to  defect 
in  the  repair  of  swing  foot  gates  at  the  side  of  the  carriage  gates  closed 
across  the  road;  Charman  v.  S.  E.  Ry.  Co.,  21  Q.  B.  D.  524,  C.  A.  ;  or 
through  gates  improperly  left  open.  Fawcett  v.  York,  Ac.  Ry.  Co.,  16 
Q.  B.  610;  20  L.  J.,  Q.  B.  222,  decided  on  5  &  6  V.  c.  55,  s.  10,  which 
was  to  the  same  effect.  The  above  section  obliges  the  company  also  to  use 
due  care  in  opening  the  gates,  and  allowing  carriages  to  pass,  hunt  v. 
L.  &  N.  W.  Ry.  Co.,  L.  B.,  1  Q.  B.  277.  Where  the  carriage  gates  are  left 
open,  this  amounts  to  an  intimation  that  the  road  across  the  line  is  safe  ; 
and  the  company  are  liable  to  a  foot  passenger,  who  is  thereby  induced  to 
cross  the  line,  and  is  hurt  by  a  passing  train.  Stapley  v.  L.  Brighton  cfc 
8.  C.  Ry.  Co.,  L.  B.  1  Ex.  21  ;  Wanless  v.  N.  E.  Ry.  Co.,  L.  B.,  6  Q.  B. 
481,  Ex.  Ch.  ;  L.  B.,  7  H.  L.  12.  If,  however,  there  be  no  servant  of  the 
company  at  the  gate  to  open  it,  and  the  person  wishing  to  cross  the  rail- 
way open  the  gate  himself,  he  does  so  at  his  peril.  Wyatt  v.  Gt.  W.  Ri/. 
Co.,  6  B.  &  S.  709;  34  L.  J.,  Q.  B.  204.  See  also  on  this  section,  Matson 
v.  Baird,  3  Ap.  Ca.  1082,  D.  P.  The  Highway  Act  (5  &  6  W.  4),  c.  50, 
s.  71,  contains  a  somewhat  similar  provision. 

A  footpath,  entered  by  swing  gates,  crossed  a  railway  on  a  curve,  at  a 
short  distance  from  a  bridge,  which  partially  obstructed  the  view  of  trains ; 
the  plaintiff,  who  was  deaf  of  one  ear,  was  injured  by  a  down  tram,  while 
his  attention  was  attracted  by  the  passing  of  an  up  train  ;  it  was  held  that 
there  was  evidence  of  negligence  by  the  company.  Bilbee  v.  L.  &  Brighton 
Ry.  Co.,  18  C.  B.,  N.  S.  584;  34  L.  J.,  C.  P.  182.  This  case  has  been 
explained,  on  the  ground  that  the  company,  having  constructed  a  peculiarly 
dangerous  crossing,  were  bound  to  take  special  precautions.  Cliff  v. 
Midland  Ry.  (Jo.,  L.  B.,  5  Q.  B.  258,  263 — 265.  There  is,  however,  no 
general  duty  on  railway  companies  to  place  watchmen  at  public  footways 
crossing  the  railway  at  a  level ;  but  it  depends  on  the  circumstances  of 
each  case,  whether  the  omission  of  such  a  precaution  amounts  to  negli- 
gence on  the  part  of  the  company.  S.  C. ;  Stubley  v.L.  &  N.  W.  Ry.  Co., 
L.  B.,  1  Ex.  13;  Shelton  v.  L.  &  N.  W.  Ry.  Co.,  L.  B.,  2  0.  P.  631  ; 
James  v.  Gt.  W.  Ry.  Co.,  L.  B.,  2  C.  P.  634,  n. ;  Ellis  v.  Gt.  W.  Ry.  Co., 
L.  B.,  9  C.  P.  551,  Ex.  Ch.  ;  Dace,/  v.  L.  &  S.  W.  Rij.  Co.,  -11  Q.  B.  D. 
213;  12  LI.  72,  C.  A.  See  also  Slattery  v.  Dublin,  Wicklow,  efec.  Ry.  Co., 
3  Ap.  Ca.  1155,  D.  P.  ;  Wakelin  v.  L.  &  S.  IV.  Ry.  Co.,  (1896)  1  Q.  B. 
189,  n.,  C.  A.  ;  12  Ap.  Ca.  41,  D.  P.;  Smith  v.  S.  E.  Ry.  Co.,  Id.  178, 
C.  A.  It  is  no  evidence  of  negligence,  that  the  company  has  not  exercised 
a  statutory  power,  of  diverting  the  way  across  the  line.  Cliff  v.  Midland, 
Ry.  Co.,  supra.  Where  an  engine  ran  over  the  plaintiff,  a  child  three 
years  old,  it  not  appearing  how  the  child  got  on  the  line,  or  that  there 
was  negligence  on  the  part  of  the.  company,  the  plaintiff  was  nonsuit. 
Singleton  v.  E.  Counties  Ry.  Co.,  7  C.  B.,  N.  S.  287.  But,  in  a  similar 
case,  where  it  appeared  that  the  absence  of  a  gate,  or  stile,  where  a  road, 
or  path,  crossed  the  line,  as  required  by  sects.  47,  61,  might  have  been 
the  cause  of  the  accident,  the  plaintiff  was  held  to  be  entitled  to  recover. 
Williams  v.  Gt.  W.  Ry.  Co.,  L.  B.,  9  Ex.  157. 

As  to  the  duty  of  the  company,  with  respect  to  the  state  of  the  line,  at  a 
level  crossing,  vide  ante,  p.  754. 

Under  8  &  9  V.  c.  20,  s.  68,  a  railway  company  is  bound  to  maintain 
sufficient  fences  for  separating  the  land,  taken  for  the  use  of  the  railway, 
from  adjoining  lands  not  taken,  and  protecting  the  cattle  of  the  owners 
and  occupiers  from  straying  thereout.  This  obligation  is  absolute,  and  is 
not  affected  by  sect.  73.     Dixon  v.  Gt.  W.  Ry.  Co.,  (1897)  1  Q.  B.  300,  C.  A. 
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If  the  company  neglect  to  fence,  neither  it,  nor  its  servants,  can  recover 
for  injury  caused  by  animals  straying  on  its  land ;  Child  v.  Hearn,  L.  E., 
9  Ex.  176  ;  nor  can  the  tenants  of  the  land.  Wisemanx.  Booker,  3  C.  P.  I). 
184.  The  plaintiff's  sheep  escaped  into  the  field  of  A.  from  defect  of  fences, 
which  the  plaintiff  was  bound  to  repair,  and  thence  into  a  railway,  by 
reason  of  a  defect  in  the  railway  fences :  held,  that  the  plaintiff  could  not 
sue  the  railway  company  for  injury  to  his  sheep  by  a  train.  Ricketts  v. 
E.  A  W.  India  Docks,  &c.  Ry.  Co.,  12  C.  B.  160  ;  21  L.  J.,  C.  P.  201.  So, 
where  the  plaintiff's  cattle  strayed  from  his  own  field,  into  the  highway, 
and  thence,  through  a  defective  fence  of  the  company,  on  to  the  railway, 
and  were  there  killed  by  a  train,  it  was  held,  that  the  section  did  not 
■oblige  the  company  to  fence  against  any  but  persons  lawfully  on  the 
highway,  and  that  they  were  not  liable.  Manchester,  &c.  Ry.  Co.  v.  Wallis, 
14  C.  B.  213  ;  23  L.  J.,  C.  P.  85  ;  Luscombe  v.  Gt.  W.  Ry.  Co.,  (1899)  2  Q.  B. 
313.  So,  if  the  owner  of  lands,  adjacent  to  a  railway,  have  a  key  of  a 
gate  to  a  private  crossing  over  it,  and  the  gate  be  left  open  by  him,  the 
company  is  not  liable  for  injury  to  his  cattle  straying  on  the  rail,  even  if 
there  be  some  negligence  in  the  company ;  and  the  owner  cannot,  under 
such  circumstances,  set  up  the  objection,  that  the  defendant  ought  to  have 
made  a  bridge,  and  not  a  level  crossing.  Ellis  v.  L.  &  S.  W.  Ry.  Co.,  2 
II.  &  N.  424  ;  26  L.  J.,  Ex.  349.  The  obligation  to  fence,  created  by  the 
above  section,  applies  only  as  between  the  railway  company,  and  the 
adjoining  landowner,  or  his  licensee;  as  between  the  company  and  their 
passengers  the  company  are  only,  under  their  common  law  liability,  to 
take  every  reasonable  care  to  prevent  cattle  straying  on  their  line.  Buxton 
v.  N.  E.  Ry.  Co.,  L.  E. ,  3  Q.  B.  549.  A  person  using  the  lands  of  the 
adjoining  owner,  by  his  permission,  is  in  the  same  position  as  he  is. 
Dawson  v.  Midland  Ry.  Co.,  L.  E.,  8  Ex.  8.  As  to  the  right  of  the  occupier, 
under  sect.  68,  to  have  the  land  fenced  by  the  railway  company,  when 
the  owner  has  released  his  right,  see  Corry  v.  Gt.  W.  Ry.  Co.,  7  Q.  B.  D. 
322,  C.  A. 

The  Hability  of  railway  companies  in  respect  of  negligence,  in  providing 
at  their  stations  safe  means  of  alighting  from  their  carriages,  has  been 
discussed  in  numerous  cases.  "  The  company  are  bound  to  use  reasonable 
care  in  providing  accommodation  for  passengers,  and  the  passengers  also 
are  bound  to  use  reasonable  care  in  availing  themselves  of  the  accommo- 
dation provided  for  them."  Per  Cockburn,  C.  J.,  in  Praeger  v.  Bristol 
&  Exeter  Ry.  Co.,  24  L.  T.  107,  cited  L.  E,,  7  C.  P.  324.  Where  the 
company  require  a  passenger  to  alight,  without  affording  reasonable 
facilities  for  the  purpose,  they  are  liable  if  the  passenger,  through  no 
default  of  his  own,  meet  with  an  accident  in  alighting.  Foy  v.  L.  B.  &  S. 
C.  Ry.  Co.,  18  C.  B.,  N.  S.  225.  Where  the  carriage,  in  which  the  plaintiff 
is  travelling,  is  drawn  up  beyond  the  platform  owing  to  the  length  of  the 
train,  or  other  cause,  and  the  danger  is  visible,  and  there  has  been  no 
invitation  to  alight,  the  company  are  not  liable  for  injury  caused  to  the 
plaintiff  by  his  jumping  down.  Siner  v.  Gt.  \V.  Ry.  Co.,  L.  E.,  3  Ex.  150; 
Ex.  Ch.,  L.  E.,  4  Ex.  117.  But,  if  there  were  an  invitation  to  alight,  the 
company  would  be  liable.  Robson  v.  N.  E.  Ry.  Co..  L.  P.,  10  Q.  B.  271  ; 
2  (I  B.  D.  85,  C.  A.,  and  Rose  v.  Id.,  2  Ex.  D.  248,  C.  A.  And  where  the 
danger  is  in  the  nature  of  a  trap,  not  being  visible  from  the  darkness,  or 
other  cause,  and  unknown  to  the  plaintiff,  the  company  will  be  liable  if 
he  injure  himself,  in  alighting  at  their  invitation.  ( 'ockle  v.  S.  E.  By.  <  'o., 
L.  E.,  7  C.  P.  321,  Ex.  Ch.,  following  Praeger  v.  Bristol  &  Exeter  Ry.  Co., 
24  L.  T.  105,  Ex.  Ch.,  cited  L.  P.,  7  C.  P.  323;  Bridges  v.  A'.  London 
Ry.  Co.,  L.  E.,  7  H.  L.  213.  The  invitation  in  Praeger  v.  Bristol  <fe  Exeter 
Ry.    (Jo.,  supra,   was  the  opening  the   carriage   door,  and  in    Cockle  v. 
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S.  E.  Ry.  Co.,  and  Robson  v.  N.  E.  Ry.  Co.,  ante,  p.  783,  the  bringing  the 
train  to  a  final  standstill,  for  the  purpose  of  the  passengers  alighting. 
See  also  Petty  v.  Gt.  W.  Ry.  Co.,  L.  E.,  5  C.  P.  461,  n.;  and  Whittaker  v. 
Manchester  &  Sheffield  Ry.  Co.,  Id.  464,  n.  Whether  calling  out  the  name 
of  the  station,  by  the  defendant's  servants,  on  the  platform,  amounts  to 
an  invitation,  depends  on  the  circumstances  of  each  case;  calling  it  out 
before  the  train  arrives  at  a  standstill  at  the  station  is  not  such  an 
invitation  ;  Leans  v.  L.  Chatham  &  D.  Ry.  Co.,  L.  B.,  9  Q,.  B.  66  ;  but  it 
is  otherwise,  where  the  name  is  called  out,  after  the  train  has  arrived  at 
a  final  standstill.  Weller  v.  L.  Brighton  &  S.  C.  Ry.  Co.,  L.  E.,  9  C.  P. 
126;  Bridges  v.  N.  L.  Ry.  Co.,  ante,  p.  783. 

So,  a  railway  company  are  responsible,  if  they  invite  their  passengers 
to  use  an  unsafe  bridge  over  their  line;  Longmore  v.  Gt.  W.  Ry.  Co., 
19  C.  B.,  N.  S.  183;  35  L.  J.,  C.  P.  135,  n.  ;  or  if,  the  usual  exit  being 
blocked  up,  they  assent  to  the  passengers  leaving  a  station,  by  a  way  across 
which  is  an  obstruction,  unseen,  on  account  of  the  darkness.  Nicholson  v. 
Lancashire,  &c.  Ry.  Co.,  3  H.  &  C.  534;  34  L.  J.,  Ex.  84.  So,  where  the 
company  allow  a  person,  for  whom  they  carry  goods  by  their  line,  to  assist 
in  unloading  them,  thev  are  liable  for  negligence  towards  him.  Holmes  v. 
N  E.  Ry.  Co.,  L.  E./4  Ex.  254;  Ex.  Ch.  L.  E.,  6  Ex.  123;  Wright  v. 
L.  &  N.  W.  Ry.  Co.,  L.  E.,  10  Q.  B.  29S ;  1  Q.  B.  D.  252,  C.  A.  See  also 
Smith  v.  L.  <('■  S.  Katherine's  Dock  Co.,  L.  E.,  3  C.  P.  326,  cited  post,  p.  786 ; 
John  v.  Bacon,  L.  E.,  5  C.  P.  437  ;  and  cases  cited  ante,  pp.  753,  754. 

But  there  must  be  some  evidence  of  negligence,  on  which  the  jury  may 
reasonably  and  properly  act,  or  the  judge  is  bound  to  direct  a  verdict  for 
the  defendant ;  and  a  railway  company  is  not  answerable  for  injury  which 
may  happen  to  a  passenger  from  using  a  station  or  a  staircase  provided 
by  them,  if  it  be  reasonably  safe  for  the  purpose.  Toomey  v.  L.  Brighton  & 
S.  C.  By.  Co.,  3  C.  B.,  N.  S.  146 ;  27  L.  J.,  C.  P.  39  ;  Common  v.  E.  Counties 
By.  Co.,  4  H.  &  N.  781;  29  L.  J.,  Ex.  94;  Grafter  v.  Metropolitan 
By.  Co.,  L.  E.,  1  C.  P.  300  ;  Longmore  v.  Gt.  W.  By.  Co.,  supra.  See  also 
Simhin  v.  /,.  <fc  N.  W.  Ry.  Co.,  21  Q.  B.  D.  453,'  C.  A.,  and  cases  cited 
ante,  pp.  764  et  seq. 

"Where  the  door  of  the  defendants'  railway  carriage,  in  which  the 
plaintiff  was  travelling,  flew  open,  owing  to  some  defect  in  the  fastening, 
and  the  plaintiff,  while  the  train  was  in  motion,  endeavoured  .to  shut  the 
door,  and  in  so  doing  was  thrown  out  and  injured,  it  was  held,  that  the 
defendants  were  not  liable.     Adams  v.  Lancashire,  &c.  Ry.    Co.,  L.  E., 

4  C.  P.  739.  This  case  was  decided  on  the  ground  that  the  plaintiff  should 
have  suffered  the  inconvenience,  rather  than  expose  himself  to  considerable 
peril  (see  also  observations  of  Bramwell,  L.  J.,  in  Lax  v.  Cor.  of  Darlington, 

5  Ex.  D.  35,  36).  In  Gee  v.  Metropolitan  Ry.  Co.,  L.  B.,  8  Q.  B.161,  Ex.Ch., 
the  court,  while  approving  the  principle,  doubted  whether  it  was  correctly 
applied  to  the  facts  in  Adams  v.  Lancashire,  &c.  Ry.  Co.,  supra.  Where  the 
plaintiff  stood  up  against  the  door  of  the  railway  carriage,  in  order  to  look 
out,  and  the  door  flew  open,  whereby  he  was  thrown  out  and  injured  ;  this 
was  held  evidence  of  negligence  on  the  part  of  the  company.  Gee  v. 
Metropolitan  Ry.  Co.,  su]>ra. 

Where  the  guard  of  the  defendants,  a  railway  company,  forcibly  closed 
the  door  of  one  of  their  carriages,  without  previous  warning,  so  as  to 
crush  the  hand  of  the  plaintiff,  a  passenger  who  was  in  the  act  of  entering 
the  carriage,  between  the  door  and  the  door-post,  it  was  held,  that  the  jury 
were  justified  in  finding  that  the  guard  was  guilty  of  negligence,  and  that 
there  was  no  contributors'  negligence  on  the  part  of  the  plaintiff.  Fordham 
v.  L.  Brighton  &  S.  C.  By.  Co.,  L.  E.,  3  C.  P.  368;  Ex.  Ch.,  L.  E.,  4  C.  P.  619; 
Coleman  v.  S.  E.  By.  Co.,  4  H.  &  C.  699.     But,  in  a  similar  case,  where  the 
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plaintiff  left  his  hand  on  the  edge  of  the  door,  half  a  minute  after  entering 
the  carriage,  and  the  guard  gave  due  warning,  before  shutting  the  door, 
the  court  held  that  the  accident  was  attributable  solely,  to  the  plaintiff's 
want  of  caution,  in  leaving  his  hand,  after  he  had  entered  the  carriage, 
upon  a  door,  that  he  must  have  known  would  be  shut  immediately. 
Bichardson  v.  Metropolitan  My.  Co.,  L.  E.,  3  C.  P.  374,  n.  See  also  Jackson  v. 
Id.,  3  Ap.  Ca.  193,  D.  P. 

As  to  evidence  of  negligence,  arising  from  insufficiency  of  the  staff 
of  porters,  at  the  station,  to  regulate  the  crowd  of  passengers  on  the 
platform,  or  to  remove  those  over-crowding  the  carriages,  vide  S.  C.  The 
robbery  of  a  passenger  C.  caused  by  the  over-crowding  of  the  carriage  in 
which  C.  travelled,  is  too  remote  a  damage  to  be  recoverable  by  him.  Cobb 
v.  Gt.  W.  My.  Co.,  (1893)  1  Q.  B.  459,  C.  A. ;  (1894)  A.  C.  419,  D.  P.  A 
railway  company  are  not  liable  for  an  assault  committed  on  a  passenger, 
P.,  while  travelling  on  their  railway  by  his  fellow  passengers,  when  the 
company,  at  the  time  P.  took  his  ticket,  did  not  know  that  owing  to  ill  will 
incurred  by  P.  the  assault  was  probable.  Pounder  v.  N.  E.  My.  Co.,  (1892) 
1  Q.  B.  385.     See  also  Cobb  v.  Gt.  IF.  Mi/.  Co.,  swpra. 

The  Eegulation  of  Eailways  Act,  1868  (31  &  32  V.  c.  119),  s.  22,  which 
requires  that  in  every  train  carrying  passengers,  and  travelling  more  than 
20  miles,  without  stopping,  the  company  shall  provide  means  of  communi- 
cation between  the  passengers,  and  servants  in  charge  of  the  train, 
applies  to  every  passenger  train,  intended  to  travel  more  than  20  miles 
without  stopping;  Blamires  v.  Lancashire  <&  Yorkshire  My.  Co.,  L.  E., 
8  Ex.  283,  Ex.  Ch.,  ante,  p.  766  ;  and  the  omission  to  provide  such 
communication,  may  be  evidence  of  negligence.     S.  C. 
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Although  the  mere  happening  of  an  accident,  is  not  in  general  prima 
facie  evidence  of  negligence,  and  the  plaintiff  is  bound  to  give  some 
evidence  in  support  of  the  defendant's  negligence  ;  Cotton  v.  Wood,  8 
C.  B.,  N.  S.  568  ;  29  L.  J.,  C.  P.  333 ;  Hammock  v.  White,  11  C.  B.,  N.  S. 
588  ;  31  L.  J.,  C.  P.  129,  cited  ante,  p.  766 ;  Smith  v.  Gt.  E.  My.  Co.,  L.  E. 

2  C.  P.  4,  10;  Welfare  v.  L.  Brighton  &  S.  C.  My.  Co.,  L.  E.,  4  Q.  B. 
693  ;  yet  the  accident  may  be  of  such  a  nature,  that  negligence  must  be 
assumed,  from  the  unexplained  fact  of  the  accident  happening.  Thus, 
where  the  plaintiff,  while  walking  in  a  street,  in  front  of  the  house  of  the 
defendant,  a  flour  dealer,  was  injured  by  a  barrel  of  flour  falling  upon 
him  from  an  upper  window,  it  was  held,  that  this  was  evidence  to  go  to 
the  jury.  Byrne  v.  Boadle,  2  H.  &  C.  722 ;  33  L.  J.,  Ex.  13.  So,  where 
a  custom-house  officer  was  struck  by  a  bag  of  sugar,  lowered  by  a  crane 
overhead,  while  he  was  lawfully  in  the  docks.     Scott  v.  London  Bocks  Co., 

3  H.  &  C.  596;  34  L.  J.,  Ex.  17,  220,  Ex.  Ch.  So,  where  a  brick  fell 
from  a  railway  bridge,  which  a  train  had  just  crossed,  and  injured  the 
plaintiff,  who  was  passing  along  the  highway  below  the  bridge,  this  was 
held  to  be  prima  facie  evidence  of  negligence.  Kearney  v.  L.  Brighton  & 
S.  C.  My.  Co.,  L.  E.,  5  Q.  B.  411  ;  Ex.  Ch.,  L.  E.,  6  Q.  B.  759.  See  also 
Briyfjs  v.  Oliver,  4  H.  &  C.  403  ;  35  L.  J.,  Ex.  163. 

Where,  however,  a  person  places  himself  voluntarily  in  a  dangerous 
place,  he  is  then  subject  to  all  the  risks  of  his  situation,  for  the 
maxim  "  Volenti  mm  fit  injv/ria"  applies.  See  Membery  v.  Gt.  W.  My.  Co., 
14  Ap.  Ca.  179,  186,  187,  per  Lds.  Halsbury,  C,  and  Bramwell.  Thus, 
where  A.,  a  stranger,  while  watching  the  defendant's  workmen,  so  placed 
himself,  that  a  loaded  bucket  used  in  the  work,  passed  over  his  head,  and 
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the  chain  which  carried  it  breaking,  it  fell  and  killed  him,  the  defendant 
was  held  not  liable.  Batchelor  v.  Fortescue,  11  Q.  B.  D.  474,  C.  A.  A 
railway  company  was  held  not  liable  to  the  plaintiff,  the  servant  of  their 
contractor,  for  injury  occasioned  to  him  by  their  negligence  in  the  course 
of  his  employment  on  their  line,  the  plaintiff  knowing  the  danger  of  the 
employment.  Woodley  v.  Metropolitan  District  Ry.  Co.,  2  Ex.  D.  384, 
C.  A.  This  case  has  been  explained  on  the  ground  that  the  plaintiff  there 
had  the  means  of  avoiding  the  danger.  See  Thrussell  v.  Handi/side,  20 
Q.  B.  D.  359,  365,  366.  And  where  in  a  similar  case  the  plaintiff  had  no 
such  means,  without  giving  up  his  employment,  and  continued  it,  in 
obedience  to  his  master's  orders,  he  was  held  not  to  be  volens  within  the 
meaning  of  the  maxim,  and  was  entitled  to  recover.  S.  C.  See  Smith  v. 
Baker,  and  other  cases  cited  p>ost,  p.  788.  "Where  the  extent  of  the  danger 
is  not  known,  the  maxim  does  not  apply.  Osborne  v.  L.  &  N.  W.  By.  Co. 
21  Q.  B.  D.  220. 

The  defendant  sent  bales  to  a  warehouse,  where  they  were  insecurely 
piled  under  the  direction  of  the  warehouse-keeper,  so  that  the  plaintiff,  a 
servant  of  the  owner  of  the  warehouse,  was  injured,  it  was  held  that  the 
defendant  was  not  liable.  Murphy  v.  Caralli,  3  H.  &  C.  462  ;  34  L.  J., 
Ex.  14.  So,  where  the  defendant  employs  a  stevedore  to  load  his  vessel, 
he  is  not  liable  for  the  negligence  of  one  of  his  own  crew,  employed  by  the 
stevedore.  Murray  v.  Carrie,  L.  R.,  6  C.  P.  24;  Manning  v.  Adams, 
W.  N.  1883,  p.  223,  Mich.  S.,  Q.  B.  D.  See  Goslin  v.  Agricultural  Hall 
Co.,  1  C.  P.  D.  482,  C.  A.,  and  Bourke  v.  White  Moss  Colliery  Co.,  cited 
ante,  p.  764. 

"Where  the  defendants,  D.,  gratuitously  let  the  consignee  of  heavy 
goods,  use  a  crane,  which  broke,  and  let  a  stone  fall  on  B.,  who  had  volun- 
tarily assisted  the  consignee  to  unload,  it  was  held  that  B.  could  not  sue 
D.,  although  they  knew  of  the  defective  state  of  the  crane  ;  for  there  was 
no  fraud,  nor  was  B.  a  party  to  any  contract  with  D.  Semb.  the  consignee 
might  have  sued  defendants,  if  he  had  been  injured  by  it.  Blakemore  v. 
Bristol  &  Exeter  Ry.  Co.,  8  E.  &  B.  1035  ;  27  L.  J.,  Q.  B.  167.  So,  where 
the  defendant  erected  a  scaffold,  in  order  to  pull  down  a  house,  employed 
B.  to  do  some  part  of  the  work,  and  for  that  purpose  gratuitously  allowed 
him  the  use  of  the  scaffold,  which,  owing  to  some  defect  not  known  to  A., 
fell,  and  the  plaintiff,  one  of  B.'s  workmen,  was  injured ;  held  that  A. 
was  not  liable.  McCarthy  v.  Young,  6  H.  &  B.  329;  30  L.  J.  Ex.,  227. 
Accord.  Coughlin  v.  Gillison,  (1899)  1  Q.  B.  145,  C.  A.  But  where  a  ship 
was  received  into  A.'s  dock,  for  repairs,  and  staging  was  provided  by  A. 
for  immediate  use,  for  work  on  the  ship,  A.  was  held  to  be  under  an 
obligation,  to  all  persons,  who  should  use  the  staging  for  work  on  the 
ship,  to  take  reasonable  care  that  at  the  time,  the  staging  was  provided, 
it  was  in  a  fit  state  to  be  used;  the  obligation  arises  from  an  "invitation," 
by  A.,  to  such  persons  who  use  the  staging,  and  for  breach  of  the  obliga- 
tion, they  can  sue  A.  Heaven  v.  Pender,  11  Q.  B.  D.  503,  C.  A.  See 
also  Marney  v.  Scott,  (1899)  1  Q.  B.  986.  So,  where  a  dock  company 
provide  gangways  from  the  shore,  to  the  ships  lying  in  their  dock,  the 
gangways  being  under  the  control  of  their  servants,  the  company  are 
bound,  as  against  persons  having  business  on  board  those  ships,  to  keep 
the  gangways  reasonably  safe.  Smith  v.  L.  &  S.  Katherine's  Dock  Co., 
L.  R.,  3  C.  P.  326.  See  cases  cited  ante,  pp.  752,  et  seq.  So,  where  a 
colliery  owner,  H.,  consigned  coals  to  his  vendee  by  rail,  in  a  truck  hired 
by  H.  of  M.,  which  H.  had  negligently  allowed  to  leave  the  colliery  in  a  defec- 
tive state,  and  E.,  a  servant  of  the  vendee,  was  in  consequence  of  the  defect 
injured  in  unloading  the  coal,  H.  was  held  liable  to  E.  Elliott  v.  Hall, 
15  Q.  B.  D.  315.     As  to  the  liability  of  M.,  see   Caledonian  By.  Co.  v. 
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Mulholland,  (1898)  A.  C.  216,  D.  P.  Where  a  person  erects  a  stand,  to 
which  he  admits  others,  on  payment,  to  view  races,  &c,  the  contract 
between  him,  and  the  person  admitted,  is  analogous  to  the  contract 
between  a  carrier  and  passengers,  and  there  is  an  implied  warranty,  not 
only  of  due  care  on  the  part  of  himself  and  servants,  but  also  on  the  part 
of  any  independent  contractor,  who  may  have  been  employed  by  him,  to 
construct  the  means  of  conveyance  or  support.  Francis  v.  Cockrell,  L.  B., 
5  Q.  B.  184:  Ex.  Ch.,  Id.  501.  See  also  Kiddle  v.  Lovett,  16  Q.  B.  D.' 
605.  Where  the  defendant  for  valuable  consideration  allows  a  ship,  for 
the  purpose  of  unlading,  to  lie  at  his  jetty  in  a  tidal  river,  so  that  she 
grounds  at  each  low  tide,  there  is  an  implied  undertaking  that  he  has 
taken  reasonable  care  to  ascertain  that  the  bottom  of  the  river  at  the  jetty 
was  in  such  a  condition  as  not  to  endanger  the  ship.  The  Moorcock,  13 
P.  D.  157  ;  14  Id.  64,  C.  A.  Of.  The  Calliope,  cited  ante,  p.  780.  So, 
where  a  dockowner  allows  a  ship  to  be  grounded  in  his  dock  for  repairs, 
it  is  implied  that  the  bottom  of  the  dock  is  fit  for  the  purpose.  The  Apollo, 
(1891)  A.  C.  499,  D.  P.  See  also  Wright  v.  Lethbridge,  63  L.  T.  572, 
C.  A.  Where,  however,  a  livery-stable  keeper  undertakes  for  reward 
to  receive,  and  take  care,  of  a  carriage  of  the  plaintiff,  he  is  bound  only  to 
take  reasonable  care,  that  any  building  in  which  it  is  deposited  is  in  a 
proper  state  ;  he  does  not  warrant  that  it  is  absolutely  safe.  Searle  v. 
Laverick,  L.  E.,  9  Q.  B.  122.  See  further,  as  to  when  warranties  are 
implied  by  law,  ante,  p.  483. 

In  Farrant  v.  Barnes,  11  C.  B.,  N.  S.  553;  31  L.  J.,  C.  P.  137,  the 
defendant  sent  a  carboy  of  nitric  acid  to  a  railway  carrier,  to  be  carried  ; 
the  carboy,  after  passing  through  different  hands,  burst,  and  injured  the 
plaintiff,  who  was  carrying  it ;  it  was  held  that  the  defendant  was  liable, 
because  he  had  not  taken  reasonable  care,  to  make  the  carrier's  servants 
aware  of  the  dangerous  character  of  the  acid.  So,  where  a  gasfitter, 
A.,  negligently  fitted  a  gas-pipe,  so  that  gas  escaped,  and  an  explosion 
occurred,  which  injured  the  plaintiff,  A.  was  held  liable,  on  the  ground 
that  he  was  guilty  of  a  breach  of  duty,  in  dealing  with  a  thing,  in  its 
nature  dangerous,  without  due  care.  Parry  v.  Smith,  4  C.  P.  D.  325. 
Where  the  plaintiff  bought  hairwash  of  the  defendant,  to  be  used  by  the 
plaintiff's  wife,  on  the  representation  by  the  defendant  that  it  was 
innocuous,  and  skilfully  prepared  by  him,  an  action  was  held  to  be  main- 
tainable by  the  husband  and  wife,  the  wife  having  been  injured  by  the 
hairwash,  which  was  negligently  prepared  by  the  defendant.  George  v. 
Skivington,  L.  E.,  5  Ex.  1 ;  and  see  judgment  in  Longmeid  v.  Holliday,  6 
Exch.  761  ;  20 L.  J.,  Ex.  430.  The  principle  of  the  above  cases  cannot  be 
extended  to  the  giving  by  the  surveyor,  G.,  to  a  builder,  B.,  of  an 
erroneous  certificate  as  to  the  progress  of  buildings  being  erected  by  B., 
so  as  to  make  Gr.  liable  to  B.'s  mortgagee,  L.,  for  damage  sustained  by 
advances  being  made  by  M.,  on  the  faith  of  the  certificate,  there  being  no 
contract  between  L.  and  G.,  nor  any  duty  owed  by  Gr.  to  L.  to  exercise 
due  care  in  giving  his  certificate.  Le  Lievre  v.  Could,  (1893)  1  Q.  B.  491, 
C.  A. 

Where  a  water  company  were  bound  to  supply  water  to  a  house  by  a 
main  and  certain  apparatus,  and  part  of  the  apparatus  became  inoperative, 
by  reason  of  a  frost  of  unusual  severity,  whereby  the  water  overflowed 
into  the  lower  part  of  the  house,  no  action  was  held  to  lie  by  the  occupier, 
the  apparatus  having  been  sufficient  in  ordinary  winters.  /!l//th  v. 
Birmingham  Waterworks  Co.,  11  Exch.  781;  25  L.  J.,  Ex.  212.  See 
Harrison  v.  Gt.  N.  By.  Co.,  3  H.  &  C.  231 ;  33  L.  J.,  Ex.  266;  and  Nichols 
v.  Marsland,  2  Ex.  I).  1,  ante,  p.  779. 
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Negligence  of  Fellow  Servants. 

A  master,  although  liahle  for  the  negligence  of  a  servant,  acting  in  the 
course  of  his  employment,  is  not,  at  common  law,  generally  responsible 
for  an  injury  sustained  by  that  servant,  owing  to  the  negligence  of  a  fellow 
servant,  engaged  with  him  in  a  common  employment.  See  cases,  infra. 
The  Employers'  Liability  Act,  1880,  post,  p.  791,  gives  a  servant,  in  certain 
cases,  and  under  certain  restrictions,  a  right  of  action  against  his  master, 
for  negligence.  It  seems  that  the  most  convenient  course,  is  to  state  the 
common  law  on  the  subject,  and  afterwards  to  show  how  this  law  has  been 
altered  by  the  statute,  vide  post,  pp.  791  et  seg. 

Where  one  servant  overloaded  a  cart,  whereby  it  broke  down,  and 
injured  the  plaintiff,  another  servant,  it  was  held  that  no  action  lay  against 
the  master.  Priestly  v.  Fowler,  3  M.  &  W.  1.  So,  where  a  bricklayer's- 
labourer,  fell  from  a  scaffold,  insufficiently  erected  by  his  fellow  labourers- 
in  the  same  employment.  Wig-more  v.  Jay,  5  Exch.  354.  If  a  stranger 
volunteer  his  services,  to  assist  such  servants  or  labourers,  and  thereby 
suffer  injury  from  their  negligence,  the  master  cannot  be  sued.  Deg</  v. 
Midland  By.  Co.,  1  H.  &  N.  773;  26  L.  J.,  Ex.  171;  accord.  Potter  v. 
Faulkner,  1  B.  &  S.  800;  31  L.  J.,  Q.  B.  30,  Ex.  Ch.  But  a  person  who, 
with  the  consent  of  a  railway  company,  assists  in  unloading  goods  con- 
signed to  him  bv  their  line,  is  not  a  volunteer  within  this  rule.  Wright  v. 
/,.  &  N.  W.  By.  Co.,Jj.  B.,  10  Q.  B.  298  ;  1  Q.  B.  D.  252,  C.  A.,  ante,  p.  784. 
The  master  is  not  liable  to  his  servant,  for  an  accident  happening  in  the 
service,  in  consequence  of  the  alleged  inadequacy  of  the  number  of 
servants  to  assist  him  in  his  work.  SJeipp  v.  E.  Counties  Ry.  Co.,  9  Exch. 
223 ;  23  L.  J.,  Ex.  23.  Nor  is  he  liable  where  the  plaintiff,  knowing  the 
danger  of  the  work,  voluntarily  encounters  it;  for  "  Volenti  non  fit 
injuria."  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  C.  A.  It  has, 
however,  been  held  that  mere  continuance  at  the  work,  with  knowledge 
of  the  risk,  is  not  conclusive  evidence  that  it  was  voluntarily  undertaken. 
Yarmouth  v.  France,  19  Q.  B.  D.  647;  Smith  v.  Baker,  (1891)  A.  C.  325, 
D.  P.  Thus  where  the  workman,  S.,  engaged  as  B.'s  servant,  in  an 
employment,  not  in  itself  dangerous,  is  exposed  to  danger,  of  which  he 
knows,  from  other  work  of  B.,  over  which  S.  has  no  control,  whether  S. 
undertook  the  risk  is  a  question  of  fact.  S.  C.  In  this  case  the  danger 
arose  from  the  systematic  neglect  to  give  S.  warning  to  get  out  of  the  way 
of  stones  hoisted  over  his  head,  one  of  the  stones  having  fallen  on  and 
injured  him.  So,  where  the  work  was  dangerous  owing  to  the  absence 
of  proper  means  of  access  to  an  elevated  tramway.  Williams  v.  Bir- 
mingham, &c.  Co.,  (1899)  2  Q.  B.  338.  See  also  Thrussell  v.  Handy  side, 
and  other  cases,  cited  ante,  p.  786.  As  to  knowledge  of  the  extent  of  the 
danger,  see  Osborne  v.  L.  &  N.  W.  By.  Co.,  cited  aide,  p.  786. 

To  make  a  master  liable  to  his  servant  or  workman,  there  must  be 
personal  negligence,  or  interference  of  the  master,  or  a  special  contract. 
Ormond  v.  Holland,  E.  B.  &  E.  102.  The  negligence  of  the  vice-principal, 
or  representative  of  the  master,  will  not  make  the  latter  liable.  Wilson  v. 
Merry,  L.  B.,  1  H.  L.  Sc.  326 ;  Howells  v.  Landore  Siemens  Steel  Co.,  L.  B., 
10  Q.  B.  62.  But  one  of  the  two  co-proprietors  of  a  mine  was  held 
liable  for  the  personal  negligence  of  the  other.  Ash  worth  v.  Stanwix, 
3  E.  &  E.  701 ;  30  L.  J.,  Q.  B.  183  ;  Mellors  v.  Shaw,  1  B.  &  S.  437  ;  30 
L.  J.,  Q.  B.  333. 

The  master  is,  however,  bound  to  exercise  due  care  and  caution  in  the 
choice  of  his  servants,  otherwise  he  may  become  liable  in  respect  of  his 
own  negligence,  in  this  respect.  Tarrant  v.  Webb,  18  C.  B.  787  ;  25  L.  J., 
C.  P.,  261  ;  see  Allen  v.  Neiu  Gas  Co.,  1  Ex.  D.  251.     And  he  is  bound  to 
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take  all  reasonable  precautions,  to  secure  the  safety  of  his  workmen. 
Brydon  v.  Stewart,  2  Macq.  30;  Smith  v.  /laker,  and  Williams  v.  Bir- 
mingham, &c.  Co.,  ante,  p.  788.  Thus,  if  he  provide  bad  timber  for  a 
scaffold,  he  may  be  liable.  Boberts  v.  Smith,  2  H.  &  N.  213.  So,  if  he  allow 
the  servant,  to  use  a  machine,  he  knowing  it  to  be  unsafe  and  unprotected. 
Waiting  v.  Oastler,  L.  E.  6  Ex.  73.  But  the  master  is  not  liable,  if  he 
did  not  know  it  to  be  in  an  unsafe  state.  Griffiths  v.  L.  <('•  S.  Katherine's 
Dock  Co.,  12  Q.  B.  D.  493;  13  Q.  B.  I).  259,' C.  A.  In  Senior  v.  Ward, 
1  E.  &  E.  385;  28  L.  J.,  Q.  B.  139,  one  of  the  defendant's  colliers 
carelessly  used  a  damaged  rope,  to  go  down  a  mine,  after  being  warned 
to  try  it  first ;  it  was  held  that  defendant,  the  owner,  was  not  liable 
for  injury  caused  by  the  breaking  of  the  rope,  although  defendant  had 
neglected  to  try  it  daily,  as  he  was  bound  to  do,  by  the  rules  of  the  mine ; 
see  also  observations  in  Abraham  v.  Reynolds,  post,  p.  790.  Plaintiff,  a 
stonemason,  in  the  defendant's  mill,  which  had  been  built  a  year  before 
under  the  superintendence  of  their  clerk,  was  injured  by  an  accident, 
owing  to  the  weakness  of  its  foundations  :  it  was  held  that  in  the  absence 
of  personal  negligence  of  the  defendants,  or  of  some  person  acting  as  their 
servant,  or  by  their  orders,  either  in  having  given  directions  how  the 
buildings  should  be  constructed,  or  in  having  knowingly  entrusted  the 
execution  of  the  work  to  an  incompetent  workman,  the  defendants  were 
not  liable.  Brown  v.  Accrington  Cotton  Spinning  <'<*.,  3  H.  &  C.  511;  34 
L.  J.,  Ex.  208.  See  further,  Dynen  v.  Leach,  26  L.  J.,  Ex.  221.  In 
consequence  of  the  erection  of  a  hoarding  by  a  contractor,  which  projected 
too  far,  and  was  consequently  knocked  down  by  a  passing  carriage,  one 
of  the  contractor's  labourers,  was  injured  inside  the  hoard.  It  was  held 
that  no  action  lay  by  him  against  his  master,  the  cause  of  injury  being  too 
remote,  and  the  plaintiff  being  a  voluntary  workman  with  a  full  knowledge 
of  the  circumstances.  Assoji  v.  Yates,  2  II.  &  N.  768;  S.  ( '.  sub  nom. 
Alsop  v.  Yates,  27  L.  J.,  Ex.  156;  Searle  v.  Lindsay,  11  C.  B.,  X.  S.,  429; 
31  L.  J.,  C.  P.  106.  Where  the  owner  has  machinery,  which  he  is  under 
a  statutory  liability  to  fence,  in  an  unfenced  state,  he  is  responsible  to  a 
servant,  who  has,  without  negligence  on  his  part,  suffered  injury  through 
the  machinery  being  unfenced.  Groves  v.  Ld.  Wimbome,  (1898)  2  Q.  B. 
402,  C.  A.  In  such  case  it  is  no  defence  that  the  machine,  which  was 
originally  fenced,  had  become  unfenced  through  the  negligence  of  a  fellow 
servant. *  S.  C.  See  also  Holme*  v.  Clarke,  7  II.  &  N.  937  ;  31  L.  J.,  Ex. 
356,  Ex.  Ch. 

The  following  cases  illustrate  the  meaning  of  the  terms  fellow  servants 
engaged  in  a  common  employment: — -A  servant  of  a  railway  company, 
travelling  on  their  business,  in  one  of  their  trains,  was  held  to  be  the 
fellow  servant  of  those  who  had  charge  of  the  train ;  so  the  ganger  of  the 
platelayers,  whose  business  it  was  to  keep  the  permanent  way  in  repair, 
and  the  guard  of  a  train,  were  held  to  be  fellow  labourers,  so  as  to 
exempt  the  company  from  liability  for  hurt,  received  by  one  owing  to  the 
negligence  of  the  other;  Hutchinson  v.  York,  &c.  Ry.  Co.,  5  Exch.  343. 
Waller  v.  S.  E.  Rij.  Co.,  2  H.  &  C.  102;  32  L.  J.,'  Ex.  205;  see  also 
Lovegrove  v.  L.  Brighton  &  S.  C.  Ry.  Co.,  16  C.  B.,  N.  S.  669;  33  L.  J., 
C.  P.  329;  and  Tunney  v.  Midland  Ry.  Co.,  L.  R.,  1  C.  P.  291.  So,  a 
person  in  the  employment  of  a  railway  company,  engaged  in  painting  a 
shed  on  their  premises,  is  the  fellow  servant  of  a  person  who  was  employed 
to  turn  carriages  on  a  turn-table.  M<>n/<ut  v.  Vale  of  Neath  Ry.  Co., 
o  B.  &  S.  570;  33  L.  J.,  Q.  B.,  260;  Ex.  Ch,  L.  R,  1  Q.  B.  149.  A 
foreman  is  a  fellow  labourer  with  the  men  whose  work  he  superintends, 
for  the  purposes  of  this  rule  of  non-liability  of  the  master.  Gallagher  v. 
Piper,  16  0.  B.,  N.  S.  669;  33  L.  J.,  C.  P.  329     Feltham  v.  England,  L.  R, 
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2  Q.  B.  33.  So  is  a  manager.  Wilson  v.  Merry,  L.  E.,  1  H.  L.  Sc.  326; 
Howelh  v.  Landore  Siemen's  Steel  Co.,  L.  B.,  10  Q.  B.  62.  So,  is  the 
certificated  manager  of  a  coal  mine,  appointed  as  required  by  35  &  36  V.  c 
76,  s.  26.  S.  C.  So  the  master  of  a  ship  and  her  crew  are  engaged  in 
a  common  employment.  Hedley  v.  Pinkney  &  Sons  S.S.  Co.,  (1894) 
A.  C.  222. 

See  further  on  the  rule  as  to  injury  by  fellow  servants,  Griffiths  v. 
Qidlow,  3  H.  &  N.  648;  27  L.  J.,  Ex.  404;  Lovell  v.  Howell,  1  C.  P.  1). 
161;  Rourhe  v.  White  Moss  Colliery  Co.,  1  C.  P.  D.  556;  2  C.  P.  D.  205,. 
C.  A. ;  Allen  v.  New  Gas  Co.,  1  Ex.  D.  251,  and  the  judgments  in  Patterson 
v.  Wallace-,  1  Macq.  748;  Barton's  Hill  Coal  Co.  v.  Reid,  3  Macq.  266; 
Wilson  v.  Merry,  L.  B.,  1  H.  L.  Sc.  326;  Charles  v.  Taylor,  3  C.  P.  D. 
492,  C.  A. 

The  immunity  of  the  master  A.  from  liability  for  injury  caused  to  C. 
by  the  negligence  of  his  servant  B.  extends  only  to  cases  in  which  C.  is 
also  his  servant,  and  B.  and  C.  are  engaged  in  a  common  employment,  as 
to  which  see  cases  cited  above ;  where  C.  is  not  A.'s  servant  A.  is  liable  to 
him  for  B.'s  negligence.  Thus  where  two  railway  companies  X.  and  Y. 
had  the  common  use  of  a  station:  A.,  a  servant  of  the  X.  Co.,  was  crushed 
while  working  at  the  station,  by  a  train  of  the  Y.  Co.  ;  the  jury  found  no 
negligence  on  the  part  of  A. ,  but  only  negligence  of  the  Y.  Co. ,  by  reason 
of  a  want  of  better  rules  for  the  direction  of  their  servants ;  both  com- 
panies used  the  same  rules  ;  the  plaintiff  was  held  entitled  to  recover. 
Vose  v.  Lancashire,  &c.  7?//.  Co.,  2  H.  &  N.  728;  27  L.  J.,  Ex.  249;  see  also 
Warburton  v.  Gt.  W.  By.'  Co.,  L.  B.,  2  Ex.  30;  Swainson  v.  N.  E.  By.  Co., 

3  Ex.  D.  341,  C.  A.  So  where  the  plaintiff,  who  was  a  servant  in  the 
employment  of  a  carter,  was  sent  by  the  defendant  to  fetch  cotton  from  a 
warehouse,  and,  while  loading  his  cart,  was  injured,  by  the  carelessness 
of  men  in  the  defendant's  service ;  it  was  held,  that  the  defendant  was 
liable,  on  the  ground  that  the  plaintiff  was  not  a  fellow  servant  of  those 
who  injured  him.  Abraham  v.  Reynolds,  5  H.  &  N.  143.  So  where  the 
injury  was  caused  to  the  plaintiff,  the  servant  of  H.,  who  had  contracted 
to  build  a  house  for  L.,  by  the  negligence  of  a  servant  A.  of  the  defendant, 
a  person  selected  by  L.'s  architect  and  employed,  under  the  terms  of  the 
contract,  to  lay  the  roof  at  a  price  to  be  paid  by  H. ,  the  defendant  was  held 
liable,  on  the  same  ground.  Johnson  v.  Lindsay,  (1891)  A.  C.  371,  D.  P., 
reversing  S.  C.  in  0.  A.,  23  Q.  B.  D.  508.  The  defendant  F.  a  contractor  for 
a  building,  employed  M.  to  do  piecework  under  him,  and  M.  employed  W. 
on  the  work;  one  of  F.'s  servants  X.  in  the  course  of  his  work,  dropped  a 
heavy  instrument  on  W.  and  thereby  killed  him ;  it  was  held  that  no  action  lay 
by  W.'s  executors  against  F.  on  the  ground  that  W.  and  X.  were  fellow 
servants.  Wiggett  v.  Fox,  11  Exch.  832;  25  L.  J.,  Ex.  188.  In  this  case 
F.  paid  W.'s  wages,  and  had  control  over  him,  and  the  right  to  dismiss 
him,  see  per  Channell,  B.,  5  H.  &  N.  149,  150,  but  the  case  and  this 
explanation  were  doubted  by  Cockburn,  C.  J.,  in  RourJee  v.  White  Moss 
Colliery  Co.,  2  C.  P.  D.  208,  C.  A.  It  is  only,  however,  on  this  state  of  facts 
that  the  decision  can  be  supported.  See  observations  (1891)  A.  C.  379, 
383,  per  Lds.  Herschell  and  Watson.  A  pilot,  compulsorily  taken  on  board 
a  ship,  is  not  a  fellow  servant  with  the  officers  and  crew  of  the  ship. 
Smith  v.  Steele,  L.  B.,  10  Q.  B.  125;  nor  are  the  latter  fellow  servants 
with  the  servants  of  the  stevedore  employed  to  discharge  the  ship. 
Cameron  v.  Nystrom,  (1893)  A.  C.  308,  J.  C.  ;  Union  S.  Ship.  Co.  v. 
Claridge,  (1894)  A.  C.  185,  J.  C.  So  where  a  shipowner  has  two  ships, 
A.  and  B.,  the  seamen  navigating  A.  are  not  fellow  servants  with  those 
navigating  B.,  when  A.  negligently  runs  down  B.  at  anchor  in  an  estuary, 
The  Petrel,  (1893)  P.  320. 
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The  usual  terms  on  which,  a  Metropolitan  cab  proprietor  lets  a  cab  to  a 
driver,  are,  that  the  owner  feeds  the  horse,  and  exercises  no  control  over 
the  driver  after  he  leaves  the  yard,  for  which  the  driver  pays  a  fixed  sum  a 
day.  It  is  doubtful,  whether  the  relation  between  the  parties,  is  that  of  a 
bailor  and  bailee,  or  of  master  and  servant;  Fowler  v.  Lock,  L.  E.,  7  C.  P. 
272;  reversed  in  Ex.  Ch.,  L.  B.,  9  C.  P.  751,  n. ;  but  the  proprietor  is  liable 
to  the  driver,  if  he  do  not  take  reasonable  precautions  to  provide  a  horse 
reasonably  fit  for  the  purpose,  and  injury  is  thereby  caused  to  the  driver. 
S.  C.  on  motion  for  second  new  trial ;  L.  E.,  10  C.  P.  90.  See  cases  cited 
ante,  p.  764. 

The  Employers'  Liability  Act,  1880.]  By  the  Employers'  Liability  Act, 
18S0  (43  &  44  V.  c.  42),  the  liability  of  masters  to  their  servants,  for 
injury  sustained  in  the  course  of  their  employment,  has  been  considerably 
enlarged;  sect.  1,  subject  to  the  qualifications  and  exceptions  in  sect.  2, 
defines  the  cases  in  which  an  action  is  maintainable  by  a  "workman" 
against  his  "employer;"  these  "expressions"  (see  sect.  8,  infra)  being 
substituted,  in  this  act,  for  the  time-honoured  names  of  "servant"  and 
"master."  The  amount  of  compensation  recoverable,  is  limited  by 
sects.  3,  5,  and  written,  though  not  necessarily  formal,  notice  of  the 
injury  must  be  given,  within  six  weeks ;  and  the  action  commenced 
within  six  months  from  its  occurrence  (sects.  4,  7).  By  sect.  6,  the  action 
"  shall  be  brought  in  the  County  Court,"  but  it  may  be  removed  into  a 
Superior  Court,  in  the  same  way  as  other  actions,  and  thus  questions  on 
the  act  may  arise  at  Nisi  Prius.  By  sect.  10,  and  62  &  63  V.  c.  34,  the 
act  continues  in  force  till  December  31st,  1900. 

By  sect.  8,  "  For  the  purposes  of  this  act,  unless  the  context  otherwise 
requires," — "the  expression  'employer'  includes  a  body  of  persons 
corporate  or  unincorporate  :  the  expression  '  workman  '  means  a  railway 
servant,  and  any  person  to  whom  the  Employers  and  Workmen  Act, 
1875,  applies." 

By  that  act,  38  &  39  V.  c.  90,  s.  10,  "the  expression  'workman' 
does  not  include  a  domestic  or  menial  servant,  but,  save  as  aforesaid, 
means  any  person,  who,  being  a  labourer,  servant  in  husbandry,  journey- 
man, artificer,  handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labour,  whether  under  the  age  of  21  years  or  above  that  age,  has  entered 
into,  or  works  under  a  contract  with  an  employer,  whether  the  contract  be 
made  before,  or  after  the  passing  of  this  act,  be  express  or  implied,  oral 
or  in  writing,  and  be  a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour."  Sect.  13  provides  that  the  act  should  not 
apply  to  seamen,  or  to  apprentices  to  the  sea  service.  By  43  &  44  V.  c.  16, 
s.  11,  this  restriction  is  repealed;  "but  such  repeal  shall  not,  in  the 
absence  of  any  enactment  to  the  contrary,  extend  to,  or  affect  any  pro- 
vision, contained  in  any  other  Act  of  Parliament  passed,  or  to  be  passed, 
whereby  workman  is  defined  by  reference  to  the  persons,  to  whom  the 
Employers  and  Workmen  Act,"  1875,  applies."  Hence  the  Employers' 
Liability  Act,  1880,  does  not  extend  to  seamen  and  apprentices. 

In  order  to  ascertain  if  the  plaintiff  is  a  "  workman  "  within  the  above 
definition,  his  real  and  substantial  business  must  be  considered,  and  not 
what  he  may  do  incidentally  in  the  course  of  his  employment.  Bound  v. 
Lawrence,  post,  p.  792.  Thus  the  term  includes  a  person  whose  duty  it  is  to 
drive  the  defendant's  carts,  and  load  and  unload  goods  therein  in  the 
course  of  the  business  of  the  defendant  his  master,  a  wharfinger. 
Yarmouth  v.  France,  19  Q,.  B.  D.  647,  M.  E.,  and  L.  JJ.  But  it  does 
not  include  a  grocer's  assistant  whose  duty  is  to  serve  customers  in  a 
shop  and  to  perform  other  acts  involving  manual  labour,  as  to  make  up 
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parcels  and  carry  them  to  the  cart  at  the  door  and  to  bring  up  goods  from 
the  cellar.  Bound  v.  Lawrence,  (1892)  1  Q.  B.  226,  C.  A.  Nor  does  it 
include  the  conductor  of  an  omnibus  ;  Morgan  v.  L.  General  Omnibus  Co 
12  Q.  B.  D.  201  ;  13  Q.  B.  D.  832,  C.  A.  ;  nor  the  driver  of  a  tramcar ;' 
Cook  v.  N.  Metropolitan  Tramways  Co.,  18  Q.  B.  D.  683  ;  nor  the  guard 
of  a  goods  train;  Hunt  v.  Gt.  N.  By.  Co.,  (1891)  1  Q.  B.  601;  nor  a 
person  hired  to  mechanically  develop  his  employer's  inventions,  and  to 
originate  inventions ;  Jackson  v.  Hill,  13  Q.  B.  £>.  618.  The  term,  how- 
ever, includes  one,  who  has  contracted  personally  to  execute  manual 
work,  although  he  is  assisted  by  others,  whom  he  selects  and  pays. 
Grainger  v.  Aynsley,  and  Bromley  v.  Tarns,  6  Q.  B.  £>.  482.  See  also 
Stuart  v.  Evans,  infra.  A  workman  employed  by  a  sub-contractor  E. 
to  do  work,  which  E.  has  contracted  to  do  for  F.,  does  not  work  under 
a  contract  with  F.,  under  sect.  10.  Marrow  \.  Flimbu,  &c.  Brick  Co. 
(1898)  2  Q.  B.  588,  C.  A. 

Sect.  1.   "Where  after  the  commencement  of  this  Act  personal  injury 
is  caused  to  a  workman  "  (see  sect.  8,  ante,  p.  791), 

"(1.)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the  business  of  the 
employer"   (see  sect.  8,  ante,  p.  791,  and  sect.  2  (1),  post.  p.  794) ; 
"  or 
"  (2.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer,  who  has  any  superintendence  entrusted  to  him,"  (see 
sect.  8,  post,  ^.  794),   "whilst  in  the  exercise  of  such  superinten- 
dence ;  or 
"  (3.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer,  to  whose  orders  or  directions,  the  workman,  at  the  time 
of  the  injury  was  bound  to  conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed  ;   or 
"  (4-)  By  reason  of  the  act,  or  omission  of  any  person,  in  the  service  of 
the  employer,  done  or  made  in  obedience  to  the  rules,  or  by-laws, 
of  the  employer,  or  in  obedience  to  particular  instructions,  given 
by  any  person  delegated  with  the  authority  of  the  employer  in  that 
behalf "  (see  sect.  2  (2),  post,  p.  794) ;   "or 
"  (5.)  By  reason  of  the  negligence  of  any  person,  in  the  service  of  the 
employer,  who  has  the  charge,   or  control  of  any  signal,  points, 
locomotive  engine,  or  train  upon  a  railway, 
"the  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman,  and  any  persons  entitled  in  case  of  death, 
shall  have   the  same  right  of   compensation,  and   remedies   against   the 
employer,  as  if  the  workman  had  not  been  a  workman  of,  nor  in   the 
service  of  the  employer,  nor  engaged  in  his  work." 

The  effect  of  this  section,  in  the  cases  in  which  it  applies,  is  to  negative 
the  implied  contract  (vide  ante.  p.  788),  that  the  employer  shall  not  be 
liable  for  the  negligence  of  a  fellow  workman ;  it  does  not  prevent  the 
workman  from  making  an  express  contract  with  his  employer  to  that 
effect.  Griffiths  v.  Dudley,  Earl  of  9  Q.  B.  D.  57.  Where  the  workman 
has  made  such  contract,  his  widow  cannot  sue  for  damages  under 
the  Fatal  Accidents  Act,  1846,  vide  post,  p.  796.  S.  C.  Contributory  negli- 
gence (vide  ante,  pp.  768,  769)  of  the  workman  is  a  defence.  See  Stuart  v. 
Evans,  49  L.  T.  138,  T.  S.,  1883,  Q.  B.  D.  ;  Weblin  v.  Ballard,  17  Q.  B.  D. 
122.  So  where,  with  full  knowledge  of  the  dangerous  character  of  the 
work,  he  voluntarily  undertakes  it,  he  cannot  sue  for  resulting  injury ;  for 
"  Volenti  -non  fit  injuria  ;  "  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  C.  A.  ; 
unless  it  arose  from  the  master's  neglect  of  a  statutory  precaution.  Baddehy 
V.   Granville  Earl,    19   Q.   B.  D.   423.     As  to  who   is  volens  within  this 
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maxim,  see  Yarmouth  v.  France,  and  Smith  v.   Baker,  ante,  p.  788,  and 
Member ij  v.  Gt.  W.  Ry.  Co.,  and  Thrussell  v.  Handyside,  ante,  pp.  785,  786. 

In  sect.  1  (1),  "Any  defect  in  the  condition  of  the  ways,"  &c.,  means 
one  of  a  permanent,  or  quasi  permanent  nature.  M'Giffin  v.  Palmer's 
Shipbuilding  Co.,  10  Q.  B.  D.  5.  An  obstruction,  caused  by  an  object 
which  has  fallen  on  the  way,  and  could  be  at  once  easily  removed,  is  not 
such  a  defect.  S.  C.  Nor  is  the  temporary  removal  of  the  lid,  covering  a 
pit  lying  in  the  course  of  the  way.  Willetts  v.  Watt,  (1892)  2  Q.  B.  92, 
C.  A.  But  the  improper  removal  of  a  guard  to  dangerous  machinery, 
whereby  an  accident  arose,  is  such  defect.  Tate  v.  Latham,  (1897;  1  Q.  B. 
£02,  C.  A.  And  this  sub-section  includes  a  case  where  a  machine,  although 
in  the  state  in  which  it  was  constructed  and  intended  to  be,  is  not  lit  for 
the  purpose  to  which  it  was  applied.  HesJee  v.  Samuelson,  12  Q.  B.  D.  30; 
Cripps  v.  Judge,  13  Q.  B.  D.  583,  C.  A. ;  Paley  v.  domett,  16  Q.  B.  D.  52. 
So  also  machinery  which  though  safe  for  those  working  it,  is  dangerous  to 
other  workmen  employed  in  the  business.  Smith  v.  Baker,  (1891)  A.  C. 
325,  354,  per  Ld.  Watson.  The  term  "  way  "  includes  any  part  of  a  shop 
where  workmen  are  employed,  which  it  is  their  duty  to  traverse  in  the 
course  of  their  work.  Willetts  v.  Watt,  supra.  Works  merely  in  the  course 
of  construction,  for  the  employer's  business,  are  not  within  sect.  1  (1). 
Howe  v.  Finch,  17  Q.  B.  I).  187.  But  where  the  defendant  was  engaged  in 
■demolishing  a  building,  and,  when  partly  pulled  down,  one  of  its  walls, 
owing  to  not  having  been  shored  up,  fell  and  injured  the  plaintiff,  who  was 
employed  by  the  defendant  on  the  work,  the  dangerous  condition  of  the 
wall  was  held  to  be  a  defect  in  the  condition  of  the  works  within  sect.  1  (1). 
Branniganv.  Robinson,  (1892)  1  Q.  B.  344.  "riant"  includes  a  horse 
•employed  in  the  defendant's  business  for  drawing  carts,  and  vice  in  the 
horse  is  "defect"  in  such  plant.  Yarmouth  v.  France,  19  Q.  B.  D.  647, 
Ld.  Esher,  M.  B.,  and  Lindley,  L.  J.  The  employer  is  not  liable  merely 
because  the  machine  is  dangerous ;  there  must  be  a  defect  implying 
negligence  of  the  employer,  or  of  some  one  entrusted  by  him  within 
sect.  2  (1),  post,  p.  794.     Walsh  v.  Whiteley,  21  Q.  B.  D.  371,0.  A. 

On  the  construction  of  sects.  1  (2),  and  8,  vide  post,  p.  794. 

In  order  to  come  within  sect.  1  (3),  the  injury  must  be  the  result  of 
negligence  of  the  person  giving  the  orders,  and  of  the  plaintiff  conforming 
to  them.  Wild  v.  Waygood,  (1892)  1  Q.  B.  783,  C.  A.  The  direction  in 
sect.  1  (3)  may,  without  words,  be  inferred  from  the  previous  conduct  of 
the  parties.  Millward  v.  Midland  Ry.  Co.,  14  Q.  B.  D.  68.  Sect.  1  (3) 
does  not  include  the  negligence  of  a  "  ganger"  or  foreman  of  a  gang  of 
labourers  while  he  is  working  with  the  gang.  Kellard  v.  Rooke,  19  Q.  B.  D. 
■585 ;  21  Ld.  367.  C.  A.  Nor  that  of  a  person  whose  only  duty  is  to  tell 
the  workmen  what  work  to  do,  and  not  where  or  when  to  do  it.  Snowden 
v.  Baynes,  24  Q.  B.  D.  568 ;  25  Ld.  193,  0.  A. 

A  man  whose  duty  it  is  to  oil  the  points  of  a  railway,  he,  with  several 
others,  being  under  the  control  of  an  inspector  of  the  company,  has  not 
•"the charge  or  control  of  the  points"  within  the  meaning  of  sect.  1  (5). 
Gibbs  v.  Gt.  W.  Ry.  Co.,  11  Q.  B.  D.  22  ;  12  Q.  B.  D.  208,  C.  A.  S<  mil 
the  provision  api>lies  to  a  man  having  charge  of  the  points,  for  the  purpose 
•of  traffic  and  movement.  S.  C.  11  Q.  B.  D.  26.  per  Mathew,  J.  A  person 
in  "  charge  or  control  of  a  train,"  within  sect.  1  (5)  does  not  necessarily 
cease  to  have  such  charge  because  part  is  imcoupled  to  be  dealt  with 
separately.  McCord  v.  Cammell,  (1896)  A.  C.  57,  D.  P.  Different  persons 
having  duties  to  perform  to  separate  parts  of  the  train  are  within  it.  S.  ( '. 
Where  a  train  of  trucks  ismoved  by  A.,  by  means  of  a  fixed  engine  which 
he  works,  A.  is  in  charge  of  a  train  within  sect.  1  (5).  Cox  v.  Ct.  II  .  By.  <  '<<., 
•9  Q.  B.  D.   106.     "Bailway"  in  sect.  1  (5),  is  not  confined  to  that  of  a 
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railway  company  subject  to  the  Eailway  Eegulation  Acts,  but  extends  to 
a  temporary  railroad,  laid  by  a  contractor,  for  the  purpose  of  constructing 
works.     Doughty  v.  Firbank,  10  Q.  B.  D.35S. 

.  By  sect.  2,  "A  workman  shall  not  be  entitled  under  this  act,  to  any 
right  of  compensation,  or  remedy  against  the  employer,  in  any  of  the 
following  cases  ;  that  is  to  say, 

(1.)  Under  sect.  1  (1),   "unless  the  defect  therein  mentioned  arose  from 
or  had  not  been  discovered,  or  remedied,  owing  to  the  negligence- 
of  the  employer,  or  of  some  person  in  the  service  of  the  employer, 
and  entrusted  by  him,  with  the  duty  of   seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition." 
(2. )  Under  sect.  1  (4),  "  unless  the  injury  resulted  from  some  impropriety, 
or  defect  in  the  rules,  bye-laws,  or  instructions  therein  mentioned ; 
provided  that  where  a  rule,  or  bye-law,  has  been  approved,  or  has 
been  accepted  as  a  proper  rule,  or  bye-law,  by  one  of  Her  Majesty's- 
Principal  Secretaries  of  State,  or  by  the  Board  of  Trade  or  any 
other  department  of  the  Government,  under  or  by  virtue  of  any 
Act  of  Parliament,  it  shall  not  be  deemed  for  the  purposes  of  this 
Act,  to  be  an  improper  or  defective  rule  or  bye-law." 
(3.)  "  In  any  case,  where  the  workman  knew  of  the  defect,  or  negli- 
gence, which  caused  his  injury,  and  failed  within  a  reasonable  time 
to  give,  or  cause  to  be  given,  information  thereof,  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the  employer, 
unless  he  was  aware  that  the  employer,  or  such  superior,  already 
knew  of  the  said  defect  or  negligence." 
Where  the  employer,  A.,  placed  a  ladder  for  a  purpose  for  which  it  was 
insufficient,  and  injury  to  a  workman  resulted  therefrom,  it  was  held 
there  was  negligence  of  A.  within  sect.  2  (1).     Crippsv.  Judge,  13  Q.  B.  D. 
583,  C.  A.     Where  A.  has  employed  a  competent  contractor,  B.,  to  supply 
plant,  he  is  not  liable  for  an  accident  caused  to  C.  by  B.'s  negligence  in 
constructing  it,  neither  A.  nor  his  foreman  knowing  that  the  plant  was 
unsafe.     Kiddle  v.  Scott,  16  Q.  B.  D.  (305;  vide  ante,  p.  764.     But  in  the 
case  of  employments  falling  within  the  stat.  60  &  61  V.  c.  37,  s.  7.,  A.  is 
now  liable  to  C,  but  he  has  a  remedy  over  against  B.  ;  Id.,  s.  4. 

It  seems  that  sect.  2  (3),  will  exonerate  the  employer  from  liability  in 
some  cases  in  which  he  would  have  been  liable  at  common  law:  Stuart  v. 
Evans,  ante,  p.  792;  Weblin  v.  Ballard,  17  Q.  B.  D.  122;  Smith  v.  Baker, 
(1891)  A.  C.  355,  356,  per  Ld.  Watson.  It  does  not  extend  the  master's 
liabilitv  beyond  that  imposed  by  sects.  Iand2(l).  Thomasv.  Quartermainev 
18  Q.  B.  D.  685,  693,  C.  A.  See  Yarmouth'  v.  France,  19  Q.  B.  D.  647, 
659,  per  Lindley,  L.  J. 

Sect.  8.  "For  the  purposes  of  this  act,  unless  the  context  otherwise- 
requires,  the  expression  '  person  who  has  superintendence  entrusted  to  him, ' 
means  a  person,  whose  sole  or  principal  duty  is  that  of  superintendence,  and 
who  is  not  ordinarily  engaged  in  manual  labour : "  vide  sect.  1  (2),  ante,  p.  792. 
If  such  person  be  guilty  of  negligence,  when  voluntarily  assisting  in 
manual  labour,  the  employer  is  liable  for  injury,  thereby  caused  to  a 
fellow-workman.      Osborne  v.  Jackson,  11  Q.  B.  D.  619. 

A  man  whose  duty  it  is  to  guide  the  beam  of  a  crane,  by  a  guy  rope, 
and  to  give  directions  when  to  lower  or  hoist  the  chains,  is  not  within  sect. 
1  (2),  as  defined  by  sect.  8.  Shaffers  v.  General  Steam  Navigation  Co.,  10- 
Q.  B.  1).  356.  Nor  is  the  "ganger"  or  foreman  of  a  gang  of  labourers- 
while  working  with  his  gang.  Kellard  v.  Rooke,  19  Q.  B.  I).  585 ;  21  Id. 
367,  C.  A. 

By  sect.  3,  "  The  amount  of  compensation,  recoverable  under  this  act, 
shall  not  exceed  such  sum,  as  may  be   found  to  be   equivalent  to   the- 
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estimated  earnings,  during  the  three  years  preceding  the  injury,  of  a 
person  in  the  same  grade,  employed  during  those  years  in  the  like 
employment,  and  in  the  district,  in  which  the  workman  is  employed  at 
the  time  of  the  injury."  Sect.  5  provides  that  from  any  such  compensation, 
shall  be  deducted  any  penalty,  paid  to  the  workman,  or  his  representatives, 
in  pursuance  of  any  other  statute.  Sect.  6  excludes  prospective  earnings. 
Noel  v.  Redruth  Foundry  Co.,  (1896)  1  Q,  B.  453. 

By  sect.  4,  "  An  action  for  the  recovery  under  this  act  of  compensation 
for  an  injury,  shall  not  be  maintainable,  unless  notice  that  injury  has  been 
sustained,  is  given  within  6  weeks,  and  the  action  is  commenced  within 
6  months,  from  the  occurrence  of  the  accident  causing  the  injury  ;  or, 
in  case  of  death,  within  12  months  from  the  time  of  death:  Provided 
always,  that  in  case  of  death,  the  want  of  such  notice  shall  be  no  bar,  to 
the  maintenance  of  such  action,  if  the  judge  shall  be  of  opinion  that  there 
was  reasonable  excuse  for  such  want  of  notice." 

By  sect.  7,  "  Notice,  in  respect  of  an  injury  under  this  act,  shall  give 
the  name  and  address  of  the  person  injured,  and  shall  state  in  ordinary 
language,  the  cause  of  the  injury,  and  the  date  at  which  it  was  sustained, 
and  shall  be  served  on  the  employer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers.  The  notice  may  be  served, 
by  delivering  the  same  to,  or  at  the  residence,  or  place  of  business,  of 
the  person  on  whom  it  is  to  be  served.  The  notice  may  also  be  served  by 
post,  by  a  registered  letter,  addressed  to  the  person,  on  whom  it  is  to  be 
served,  at  his  last  known  place  of  residence,  or  place  of  business  ;  and,  if 
served  by  post,  shall  be  deemed  to  have  been  served  at  the  time,  when  a 
letter  containing  the  same,  would  be  delivered  in  the  ordinary  course  of 
post ;  and,  in  proving  the  service  of  such  notice,  it  shall  be  sufficient  to 
prove,  that  the  notice  was  properly  addressed  and  registered.  Where  the 
employer  is  a  body  of  persons,  corporate  or  unincorporate,  the  notice  shall 
be  served,  by  delivering  the  same  at,  or  by  sending  it  by  post,  in  a 
registered  letter,  addressed  to  the  office,  or,  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body. 

"  A  notice,  under  this  section,  shall  not  be  deemed  invalid  by  reason  of 
any  defect  or  inaccuracy  therein,  unless  the  judge  who  tries  the  action, 
arising  from  the  injury  mentioned  in  the  notice,  shall  be  of  opinion  that 
the  defendant  in  the  action,  is  prejudiced  in  his  defence,  by  such  defect  or 
inaccuracy,  and  that  the  defect  or  inaccuracy  was  for  the  purpose  of 
misleading." 

This  notice  must  be  in  writing ;  Movie  v.  Jenkins,  8  Q.  B.  D.  116  ;  Keen 
v.  Mil a-all  Dock  Co.,  8  Q.  B.  D.  482,  C.  A.  ;  and  must  contain  all  the  par- 
ticulars required  by  sect.  7.  S.  C.  It  seems  sufficient  if  it  refer  to  the 
particulars  contained  in  another  writing.  S.  C.  The  notice  need  not  state 
the  cause  of  action.  Clarkson  v.  Musgrave,  9  Q.  B.  D.  386.  A  letter 
giving  the  date  of  the  injury,  and  stating  that  the  plaintiff  had  been 
under  medical  treatment,  "  for  the  injury  to  his  leg,"  was  held  to  be  sutli- 
cient,  being  defective  only,  within  the  last  paragraph  of  sect.  7.  Stone  v. 
Hyde,  Id.  76.  So  a  notice  which  omitted  the  date  on  which  the  injury 
was  alleged  to  have  been  sustained.     Carter  v.  Drysdale,  12  Q.  B.  I).  91. 

Workmen's  Compensation  Ad,  1897.]— The  Workmen's  Compensation 
Act,  1897,  60  &  61  V.  c.  37,  enables  a  workman  engaged  in  certain 
employments  (see  sect.  7),  hy  proceedings  taken  under  that  act,  to  obtain 
compensation  from  his  employers  for  personal  injury  by  accident,  arising 
out  of  or  in  the  course  of  his  employment,  although  the  employer  would 
not  previously  have  been  liable  therefor.  The  procedure  is  by  arbitration 
and  in  the  County  Court :  sect.  1  and  schedules. 
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By  sects.  1  (4)  and  2  (1),  where,  within  six  months  from  the  occurrence 
of  an  accident,  causing  injury,  or  in  the  case  of  death,  within  six  months 
therefrom,  an  action  is  brought  to  recover  damages,  independently  of 
that  act,  for  injury  caused  by  such  accident,  and  it  is  determined  in  such 
action  that  the  employer  is  not  liable  therein,  but  that  he  would  have 
been  liable  to  pay  compensation  under  the  provisions  of  that  act,  the 
action  shall  be  dismissed,  but  the  court  in  which  the  action  is  tried  shall, 
if  the  plaintiff  so  choose,  proceed  to  assess  such  compensation,  and  may 
deduct  therefrom  all  the  costs  caused  by  the  plaintiff  bringing  the  action, 
instead  of  proceeding  under  that  act.  The  certificate  of  compensation 
awarded,  and  of  costs  deducted  therefrom,  shall  have  the  effect  of  an 
award  under  that  act.  The  unsuccessful  plaintiff  must  elect,  at  the 
trial,  if  he  wish  to  proceed  under  the  above  proviso,  otherwise  he  cannot 
institute  fresh  proceedings  under  the  act.  Edwards  v.  Godfrey,  (1899) 
2  Q.  B.  333,  C.  A. 

As  to  the  alteration  in  the  common  law  liability  of  A.,  in  respect  of  work 
negligently  done  by  his  sub-contractor  B.,  under  sect.  4,  vide  ante.  p.  794. 

Wrongful  Act,  Default,  or  Neglect  causing  Death. 

By  the  Fatal  Accidents  Act,  1846  (usually  known  as  Ld.  Campbell's 
Act),  9  &  10  V.  c.  93,  s.  1,  whenever  the  death  of  a  person  is  caused  by 
wrongful  act,  neglect,  or  default,  which  would,  if  death  had  not  ensued), 
have  entitled  the  party  injured  to  maintain  an  action,  then  the  person 
who  would  have  been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  though  the  death  was  caused  by  an  act  amounting 
to  felony ;  and  (sect.  2),  the  action  shall  lie  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  deceased,  and  in  the  name  of  the 
executor  or  administrator,  and  "  the  jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  injury,  resulting  from  such  death  to  the 
parties  respectively,  for  whom,  and  for  whose  benefit,  such  action  shall 
be  brought,"  and  the  amount,  after  deducting  costs  not  recovered  from 
the  defendant,  shall  be  divided  amongst  the  above  "parties  in  such  shares 
as  the  jury  by  their  verdict  shall  find  and  direct."  By  sect.  3,  only  one 
action  will  lie  for  the  same  subject  of  complaint,  and  it  must  be  com- 
menced within  12  calendar  months  after  the  death.  Sect.  4  requires  the 
delivery  to  the  defendant,  of  a  full  particular  of  the  persons  for  whom, 
and  on  whose  behalf,  the  action  is  brought,  and  the  nature  of  the  claim. 
By  sect.  5,  the  word  "person,"  is  explained  to  include  corporations;  the 
word  "  parent,"  includes  father,  mother,  grandfather,  grandmother,  step- 
father, and  stepmother;  and  the  word  "child,"  includes  son,  daughter, 
grandson,  granddaughter,  stepson,  and  stepdaughter.  It  includes  a  child 
in  ventre  sa  mere ;  The  George  awl  Bichard,  L.  R.,  3  Adm.  466;  but  it  does 
not  include  an  illegitimate  child,  even  where  its  mother  is  the  person  killed. 
Dickenson  v.  N.  E.  By.  Co.,  2  H.  &  C.  735;  33  L.  J.,  Ex.  91. 

By  the  Fatal  Accidents  Act,  1864,  27  &  28  V.  c.  95,  s.  1,  where  there  is 
no  executor,  or  administrator  of  the  person  killed,  or  there  being  such 
executor,  &c,  no  action  is  brought  within  six  months  by  him,  the  action 
may  be  brought,  by  persons  beneficially  interested  in  the  result  of  the 
action.  By  sect.  2,  money  paid  into  court  by  the  defendants  may  be  paid 
in  one  sum,  without  regard  to  its  division  into  shares,  and  if  this  sum  is  not 
accepted,  and  the  jury  think  it  sufficient,  the  defendant  is  entitled  to  a 
verdict.  No  provision  is  made  for  apportioning  the  amount  paid  into 
court,  where  it  is  accepted  in  full  satisfaction  of  the  claim ;  but  it  would 
seem  that  in  such  case,  the  court  will  apportion  the  amounts.  See 
Bulmer  v.  Buhner,  25  Ch.  D.  409,  where  a  railway  company  compromised 
a  claim  without  action. 
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Loss  of  life,  occasioned  by  collision  of  ships  at  sea  may  be  sued  for 
under  these  acts,  subject  to  the  limitation  of  liability  provided  by  57  &  58 
Y.  c.  60,  s.  503,  ante,  p.  775.  Glahohn  v.  Barker,  L.  E.,  1  Oh.  223.  It 
does  not,  however,  afford  ground  for  an  action  in  rem  against  a  foreign 
ship.  The  Vera  Cruz,  10  Ap.  Ca.  59,  D.  P.  The  list  made  up  under  LI., 
sect.  312,  of  passengers  on  board,  is  under  sect.  507,  "evidence  that  the 
person  upon  whose  death  proceedings  are  taken,"  "was  a  passenger  on 
board  the  ship  at  the  time  of  his  death."  The  acts  do  not  apply  to  the 
death  of  an  alien,  caused  beyond  the  jurisdiction  by  the  negligence  of  a 
British  subject,    Adam  v.  British  and  Foreign  S.S.  Co.,  (1S98)  2  Q.  B.  430. 

The  negligence  is  the  cause  of  action,  and  the  death  of  the  })erson 
injured,  does  not  under  this  statute  give  rise  to  a  fresh  cause  of  action  to 
the  personal  representative.  Read  v.  (it.  E.  By.  Co.,  L.  B.,  3  Q.  B.  555; 
Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  D.  357.     See  The  Stella,  (1900)  P.  161. 

Damages. .]  The  jury,  in  estimating  the  damages  to  be  recovered  under 
this  act,  cannot  take  into  consideration,  the  mental  suffering  of  the  sur- 
vivors, or  loss  of  society  which  they  have  sustained,  but  are  to  award  them 
compensation  for  pecuniary  loss  alone.  Blake  v.  Midland  By.  Co.,  18 
Q.  B.  93  ;  21  L.  J.,  Q.  B.  233;  accord.  Patterson  v.  Wallace,  1  Macq.  748. 
Therefore,  mere  proof  of  death  and  negligence,  will  give  no  right  even 
to  nominal  damages.  Duckworth  v.  Johnson,  infra.  But,  a  reasonable 
expectation  of  pecuniary  advantage,  to  the  surviving  relative  who  sues, 
may  be  considered  by  the  jury ;  as  where  a  surviving  parent  (who  sues  as 
administrator)  received  habitual  assistance  from  his  son,  who  was  killed 
by  the  accident.  Franklin  v.  S.  E.  By.  Co.,  3  H.  &  N.  211;  Daltou  v. 
Id.,  4  C.  B.,  N.  S.  296;  27  L.  J.,  C.  P.  227.  But,  the  plaintiff  cannot 
recover  the  expenses  of  the  funeral  or  mourning.  S.  C. ;  see  also  Condon 
v.  Gtt.  S.  &  W.  By.  Co.,  16  Ir.  C.  L.  E.  418.  Proof,  that  the  small  weekly 
wages  of  the  deceased,  were  contributed  towards  the  expenses  of  his 
parent's  house,  is  evidence  for  the  jury,  though  it  is  not  shown,  whether 
the  sum  did  more  than  cover  the  expense  of  the  child's  maintenance. 
Duckworth  v.  Johnson,  4  H.  &  N.  653;  29  L.  J.,  Ex.  25.  A  parent  can 
recover,  only  where  the  pecuniary  advantage  he  has  lost  by  the  death 
arose  from  his  relationship  to  the  deceased,  and  not  where  it  was  derived 
from  a  contract  between  them.  Sykes  v.  N.  E.  By.  Co.,  44  L.  J.,  0.  P. 
191.  Where  a  gentleman  of  fortune  was  killed,  and  the  only  effect  of  his 
death,  was  to  cause  his  property  to  be  distributed  according  to  the  terms 
of  a  settlement,  the  bulk  of  it  passing  to  his  eldest  son,  it  was  held,  that 
though  the  estate  survived  for  the  benefit  of  the  family  as  a  whole,  yet 
that  if  the  death  occasioned  to  any  one  of  them,  the  loss  of  future  pecuniary 
benefit  which  might  reasonably  have  been  expected,  the  jury  might  award 
compensation  in  respect  of  such  loss.  Pym  v.  Gt.  N.  By.  Co.,  4  B.  &  S. 
396  ;  32  L.  J.,  Q.  B.  377,  Ex.  Ch. 

The  expectation  of  life  of  the  deceased,  is  an  element  to  be  considered 
by  the  jury,  in  assessing  the  damages.  Rowley  v.  L.  &  N.  W.  By.  Co., 
L.  E,  8  Ex.  221,  Ex.  Ch.  But,  the  jury  are  to  take  a  reasonable  view 
of  the  case  and  to  give  fair  compensation,  and  not  to  treat  the  damages 
on  the  footing  of  the  value  of  an  annuity.  Arms  worth  v.  S.  E.  By.  Co., 
11  Jur.  758,  Surrey  Summer  Assizes,  1847,  cor.  Parke,  B.,  cited  L.  E., 
8  Ex.  230;  see  also  Phillips  v.  /..  &  S.  W.  By.  Co.,  4  Q.  B.  D.  406;  5 
Q.  B.  D.  78,  0.  A.,  and  other  cases  cited,  ante,  p.  770. 

Where  an  action  was  brought,  for  the  benefit  of  the  mother,  to  whom 
the  deceased  had  covenanted  to  pay  an  annuity  of  200/.  for  their  joint 
lives,  and  the  deceased  was  in  business,  a  direction  to  the  jury  that  they 
might  give  as  damages,  such  a  sum  as  would  purchase  an  annuity  of  200/., 
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for  the  same  period  was  held  wrong,  it  being  only  secured  by  a  personal 
covenant.  Rowley  v.  L.  &  N.  W.  Ry.  Co.,  ante,  p.  797.  An  accountant  con- 
versant with  the  business  of  Ufe  assurance  offices,  may  prove  the  expectation 
of  life,  by  reference  to  the  Carlisle  Tables  used  by  the  offices.  S.  C,  Id. ; 
vide  ante,  p.  178.  A  life  is  prima  facie  to  be  presumed  to  be  of  the  average 
duration.  S.  C. ;  see  M'Donald  v.  M'Donald,  5  Ap.  Ca.  519,  D.  P.  But 
evidence  of  the  deceased's  state  of  health  is  admissible  to  rebut  this  pre- 
sumption, and  to  show  his  real  expectation  of  life.  S.  C.  The  amounts 
received  by  the  parties  for  whose  benefit  the  action  is  brought,  on  policies, 
are  to  be  taken  into  account  by  the  jury,  in  assessing  the  damages. 
Hicks  v.  Newport,  Ac.  Ry.  Co.,  4  B.  &  S.  403,  n.,  cor.  Campbell,  C.  J., 
approved  by  Bramwell,  B.,  in  Brad  hum  v.  Ot.  W.  Ry.  Co.,  L.  B.,  10 
Ex.  1,2.  In  the  case  of  a  life  policy  effected  by  a  person  likely  to  keep 
it  up,  the  benefit  accruing  from  the  accelerated  receipt  of  the  money  may 
be  compensated  by  deducting  the  amount  of  premiums  that  wordd  have 
to  have  been  paid  to  keep  it  up  from  the  estimate  of  future  earnings. 
Grand  Trunk  Ry.  Co.  of  Canada  v.  Jennings,  13  Ap.  Ca.  800,  J.  C., 
following  Hicks  v.  Newpmrt,  &c.  Ry.  Co.,  supra.  But  in  the  case  of  a 
policy  against  accidents,  the  whole  amount  received  under  the  policy  is 
to  be  deducted  from  the  damages  sustained.  S.  C.  It  is,  however,  other- 
wise in  respect  of  the  amount  received  under  a  policy  effected  by  the 
deceased  with  the  Bailway  Passengers'  Assurance  Co.  See  55  &  56  V. 
cap.  viii.  s.  31. 

Defence  to  Actions  for  Negligence. 

The  head  of  defence  under  actions  of  nuisance,  ante,  p.  760,  is  in  some 
respects,  applicable  also  to  this  bead  of  actions  for  negligence.  Several 
defences  have  already  been  noticed  under  the  foregoing  heads  of  negligence. 

The  defence,  where  it  exists,  that  the  injury  or  accident  was  owing  to 
the  plaintiff's  contributory  negligence,  ride  ante,  pp.  "68,  769,  773,  774, 
must  now  be  pleaded  specially.     Bules,  1883,  O.  xix.,  r.  15,  ante,  p.  309. 
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It  has  been  laid  down  in  several  cases,  that,  apart  from  any  question  of 
negligence,  no  one  has  a  right  to  deprive  the  soil  of  his  neighbour,  while 
in  its  original  condition,  of  lateral  support.  Wilde  v.  Minsterley,  2  Boll. 
Abr.  564;  Wyatt  v.  Harrison,  infra;  Hunt  v.  Peake,  John.  705;  29 
L.  J.,  Ch.  785.  But  the  owner  A.  of  land  M.  has  only  the  right  to  the 
support  of  the  land  N.,  which  is  adjacent  or  neighbouring  to  M.,  i.e.,  of 
the  land  which  would  in  its  natural  state  have  afforded  support  to  M. 
Birmingham,  Cor.  of  v.  Alien,  6  Ch.  D.  284,  C.  A.  If,  therefore,  the 
support  which  would  have  been  given  by  N.,  is  destroyed  by  excavation, 
by  a  third  party,  A.  acquires  no  right  of  support  against  the  land  beyond 
N.     S.  C.     See  also  Partridge  v.  Scott,  post,  p.  799. 

Where  the  plaintiff  has  placed  a  house,  or  other  additional  weight  upon 
his  ground,  he  cannot,  independently  of  any  acquired  right,  insist  upon 
its  being  supported  by  the  adjoining  land  of  the  defendant.  Thus  where 
the  defendant,  digging  in  his  own  land,  near  the  foundation  of  a  newly- 
built  house  of  the  plaintiff,  caused  it  to  fall,  and  beyond  this  there  was 
no  proof  of  negligence  :  held,  that  the  plaintiff  had  no  remedy.  Wyatt  v. 
Harrison,  3  B.  &  Ad.  871  ;  accord.  Partridge  v.  Scott,  post,  p.  799 ;  also  see 
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Gayford  v.  Nicholls,  9  Exch.  702;  23  L.  J.,  Ex.  205;   Caledonian  Ry.  Co. 

v.  Sprot,  2  Macq.  449.  ^  If,  however,  the  defendant's  excavation  would 
have  caused  the  plaintiff's  land  to  sink,  had  there  been  no  erection  on  it 
an  action  will  lie;  Brown  v.  Robins,  4  H.  &  N.  186;  28  L.  J.,  Ex.  250- 
unless  the  damage  would  in  this  case  have  been  inappreciable ;  Smith  v. 
Thackerah,  L.  E,.,  1  C.  P.  564  ;  for  the  right  to  lateral  support  is  not  an 
absolute  right,  and  the  infringement  of  it  is  not  a  cause  of  action  without 
appreciable  damage.  S.  C. ;  Bonomi  v.  Backhouse,  9  H.  L.  C.  503 ;  34 
L.  J.,  Q.  B.  181.  See,  however,  Att.-Gen.  v.  Conduit  Colliery  Co.,  (1895) 
1  Q.  B.  301,  311  et  seq.,  per  Collins,  J.  Where  the  defendant,  by  draining 
his  land,  drains  away  subterranean  water  from  under  the  plaintiff's  land 
and  thereby  causes  it  to  sink,  no  action  is  maintainable.  Popplewell  v. 
Hodkinson, ,  L.  R.,  4  Ex.  248,  Ex.  Ch. ;  and  see  Elliot  v.  N.  E.  By.  Co., 
infra.  Seem,  where  the  subsidence  has  been  caused  by  the  defendant's 
pumping  out  water  and  silt  from  under  the  plaintiff's  land ;  Jordeson  v 
Sutton,  &c.  Gas  Co.  (1899)  2  Ch.  217,  C.  A.,  diss.  V.  Williams,  L.  J.  '; 
(on  appeal  to  D.  P.  the  case  was  settled  :  see  Min.  of  Proceedings' 
p.  657,  May  8th,  1890);  or  removing  from  his  land  part  of  a  bed&of 
natural  pitch  which  extended  under  the  plaintiff's  land.  Trinidad 
Asphalte  Co.  v.  Ambard,  (1899;  A.  C.  594,  J.  C.  As  to  remedy  for  injury 
caused  by  brine  pumping,  see  stat.  54  &  55  V.  c.  40. 

The  plaintiff  may,  however,  acquire  a  right  to  the  support  of  the 
defendant's  soil,  by  grant  express  or  implied.  Partridge  v.  Scott,  3 
M.  &  W.  220,  228.  Thus,  where  the  defendant  sells  part  of  his  land 
to  the  plaintiff,  for  the  purpose  of  the  erection  of  buddings  thereon,  he 
impliedlv  grants  sufficient  lateral  support,  from  his  adjacent  land,  for 
such  buildings.  Elliot  v.  N.  E.  Ry.  Co.,  10  H.  L.  C.  333;  32  L.  J.,'  Ch. 
402 ;  Siddons  v.  Short,  2  C.  P.  D.  572  ;  Rigby  v.  Bennett,  21  Ch.  D.'  559, 
C.  A.  ;  and  see  Richards  v.  Rose,  post,  p.  800.  Such  a  grant  is  to  be  jiresumed 
by  the  lapse  of  20  years  during  which  the  support  has  been  enjoyed,  where 
there  is  no  concealment,  and  the  enjoyment  is  so  open,  that  the  owner  of 
the  servient  land  must  know  that  it  gives  some  support  to  the  dominant  land. 
Angus  v.  Dalton,  6  Ap.  Ca.  740,  D.  P.  But  if  an  old  house  be  raised  in 
height,  so  that  the  weight  superincumbent  on  the  soil  is  increased,  the  rio-ht 
of  support  cannot  be  claimed  in  respect  of  the  increased  weight ;  Murchie  v 
Black,  19  C.  B.,  N.  S._  190 ;  34  L.  J.,  C.  P.  337  ;  until  the  lapse  of  20  years, 
from  the  time  of  the  increase  having  been  made.     Angus  v.  Dalian,  supra. 

With  regard  to  the  support  given  by  one  house  to  the  adjoining  one 
built  against  it,  it  has  been  held,  that  there  is  no  obligation  towards  a 
neighbour,  cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to  keep 
it  repaired  in  a  substantial  manner ;  the  only  duty  is  to  keep  it  in  such  a 
state,  that  his  neighbour  may  not  be  injured  by  its  fall.  Chantler  v. 
Robinson,  4  Exch.  163,  170.  In  Peyton  v.  London,  Mayor  of,  9  B.  &  C. 
725,  it  was  held,  that  the  fact  that  the  defendant  in  removing  his  house, 
had  neglected  to  shore  up  that  of  the  defendant,  was  no  evidence  of  negli- 
gence. In  Chad  wick  v.  Trower,  6  N.  C.  1,  Ex.  Ch.,  it  was  laid  down  that 
there  was  no  obligation  upon  the  defendant,  under  similar  circumstances, 
to  give  notice  to  the  plaintiff  of  what  he  was  about  to  do.  See  Kempston 
v.  Butter,  12  Ir.  C.  L.  B.  516.  In  Dodd  v.  Holme,  1  Ad.  &  E.  493,  it  was 
said  that  the  question  was,  whether  the  damage  complained  of,  was  owing 
to  the  improper  acts  of  the  defendant,  and  that  the  jury,  on  inquiring  into 
the  alleged  neglect,  should  consider  the  state  of  the  budding  before  it  was 
injured.  Walters  v.  Pfeil,  M.  &  M.  365  ;  Brown  v.  Windsor,  1  ( '.  &  J.  20. 
But  this  right  of  support  from  adjoining  houses  may  be  acquired  by  grant, 
express  or  implied;  as  to  this,  see  ante,  pp.  39—41.  Thus,  it  may  be 
proved  by  showing  that  the  houses  of  the  plaintiff,  and  of  the  defendant, 
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were  originally  built  so  as  to  depend  upon  one  another,  while  the  land 
whereon  they  stand  was  in  the  possession  of  the  same  owner ;  Richards  v. 
Rose,  9  Exch.  218;  23  L.  J.,  Ex.  3;  and  open  enjoyment  of  the  support, 
for  20  years  is  sufficient.  Hide  v.  1'hornborough,  2  Car.  &  K.  250;  see 
also  Angus  v.  Dalton,  ante,  p.  799.  In  Solomon  v.  Vintners'  Co.,  4  H.  &  N. 
585  ;  28  L.  J.,  Ex.  370,  the  right  was  held  not  to  apply,  as  against  the  owner 
of  the  house  next  hut  one.  The  support  must  have  been  enjoyed  as  of  right. 
Tone  v.  Preston,  24  Ch.  D.  739.  See  furthermost,  pp.  814,  815.  The  right 
is  within  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  post,  p.  813.  Lemaitrex. 
Davis,  19  Ch.  D.  281.  In  assessing  damages,  for  pulling  down  a  house, 
so  as  to  cause  injury  by  its  fall,  to  the  adjoining  house,  the  jury  may 
consider  quo  animo  the  wrongful  act  was  done.  Emblen  v.  M tiers,  6 
H.  &N.  54;  30  L.  J.,  Ex.  71. 

With  regard  to  the  right  to  support,  from  subjacent  strata,  it  has  been 
held,  that  when  the  surface,  and  the  underground  minerals,  are  vested  in 
different  owners,  and  nothing  appears  to  show  how  they  became  separated, 
the  superficial  owner  is  entitled  to  adequate  underground  support,  and 
the  mine  owner  must  so  work  the  mines  as  to  sustain  the  surface  in  its 
natural  state.  Humphries  v.  Brogden,  12  Q.  B.  739.  The  prima  facie 
right  of  the  owner  of  land,  to  support  from  his  next  neighbour's  land, 
whether  the  support  be  lateral  or  underground,  is  of  common  right,  and 
is  not  a  mere  easement,  to  be  gained  only  by  lapse  of  time,  or  by  grant, 
reservation,  or  covenant,  but  is  a  restraint  on  the  enjoyment  of  the 
adjacent  property,  in  accordance  with  the  maxim,  "sic  utere  tuo  ut 
alienum  non  laedas."  S.  C.  See  also  Davis  v.  Treharue,  post,  p.  801.  The 
owner  of  land  upon  which  a  building  has  been  erected,  may  maintain  an 
action  for  an  injury  arising  from  underground  workings,  if  the  jury  are 
of  opinion  that  the  weight  of  the  building  did  not  cause  the  injury ;  Brown 
v.  Robins,  4  H.  &  N.  186;  28  L.  J.,  Ex.  250;  Stroyan  v.  Knowles,  6  H.  & 
N.  454;  30  L.  J.,  Ex.  102;  and  by  20  years'  user,  the  right  of  support 
will  be  presumed  to  have  been  acquired,  by  grant,  for  buildings  erected 
on  the  land;  Rogers  v.  Taylor,  2  H.  &  N.  828;  27  L.  J.,  Ex.  173;  even 
although  the  mine  owner,  would  otherwise  have  had  the  right  to  let  down 
the  surface;  Bell  v.  Lore,  10  Q.  B.  D.  547,  571,  per  Lindley,  L.  J.  ;  but 
not,  it  would  seem,  where  neither  party  was  aware  of  the  excavation 
under  the  plaintiff's  buildings.     Partridge  v.  Scott,  3  M.  &  W,  220. 

In  the  case  of  a  mining  lease  granted  by  an  owner  in  fee,  the  rights  of 
the  several  parties  are  ascertained  on  the  construction  of  the  deed,  and  if 
it  thereby  appear  to  have  been  the  intention  of  the  parties,  that  the  mine 
owner  should  be  at  liberty  to  let  down  the  surface,  the  surface  owner  will 
have  no  remedy.  Smith  v.  Darby,  L.  B.,  7  Q.  B.  716;  Eadon  v.  Jeffcock, 
L.  B.,  7  Ex.  379;  Buchanan  v.  Andrew,  L.  B.,  2  H.  L.  Sc.  286.  Such 
intention  must,  however,  be  expressed,  in  plain  terms,  when  the  reservation 
of  the  right  to  let  down  the  surface,  is  in  derogation  of  the  grant  thereof. 
Mundy  v.  Duke  of  Rutland,  23  Ch.  D.  81,  C.  A.  A  reservation  of  mines 
and  minerals  gives  the  right  to  take  such  constituent  parts  of  the  earth 
as  have  ' '  a  use  and  value  of  their  own  independent  of  their  being 
constituents  of  the  soil."  Jersey,  Earl  of  v.  Neath  Union,  22  Q.  B.  D.  555, 
561,  C.  A.,  following  Hext  v.  Gill,  L.  B.,  7  Ch.  699.  As  to  the  construction 
of  a  conveyance  in  fee  of  the  surface,  reserving  the  minerals,  with  clause 
for  compensation,  for  damage  done  to  the  grantee,  by  the  winning  of  the 
minerals  by  the  grantor,  see  Mordue  v.  Durham,  Dean,  &c.  of,  L.  B.,  8 
C.  P.  336;  Aspden  v.  Seddon,  L.  B. ,  10  Ch.  394.  But  a  mere  reservation 
of  minerals  does  not  carry  the  right  to  destroy  the  surface.  Hext  v.  Gill, 
snjira.  And  even  although  a  mining  lessee,  had  liberty  to  work  the  mines, 
in  the  most  approved  manner,  and  to  enter  the  land  and  carry  away 
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minerals,  and  erect  buildings,  &c,  necessary,  making  compensation,  it 
was  held  tie  must  not  let  down  the  surface.  Davis  v.  Treharne,  6  Ap.  Ca. 
460,  L).  P.  See  also  Smart  v.  Morton,  5  E.  &  B.  30;  24  L.  J.,  Q.  B.  26o! 
and  Del!  v.  Love,  9  Ap.  Ca.  286,  D.  P.  The  same  principle  applies  where 
an  enclosure  act  has  reserved  the  right  of  the  lord  of  the  manor  to  work 
mines,  in  the  private  allotments,  making  compensation  for  damage. 
Haynes  v.  Huberts,  7  E.  &  B.  625,  Ex.  Ch.  See  Benfieldside  Loral  Board  v. 
Consett  Iron  Co.,  3  Ex.  D.  54.  In  Bowhotham  v.  Wilson,  8  H.  L.  0.  348. 
30  L.  J.,  Q.  B.  49,  an  inclosure  act  had  expressly  taken  away  this  pro- 
tection, from  the  allottees  of  the  surface ;  and  it  was  held,  that  the  owner 
of  the  mines  was  not  liable  for  injury  to  the  surface,  if  such  injury  arose 
from  working  the  mines  in  a  reasonable  manner,  and  was  not  the  result 
of  wilfulness  or  negligence.  The  common-law  right  to  supj^ort,  is 
independent  of  the  question,  whether  the  working  has  been  careful  or 
careless.     HumpJtries  v.  Brogden,  ante,  p.  800. 

The  right  of  working  mines,  reserved  to  the  vendor  of  lands  to  a  railway 
or  canal  company,  depends  upon  the  construction  put  upon  the  special 
provisions  of  the  Act.  See  Ot.  W.  By.  Go.  v.  Bennett,  L.  B.,  2  H.  L.  27; 
Caledonian  By.  Co.  v.  Sprot,  2  Macq.  442;  Elliot  v.  N.  E.  By.  Co.,  10 
H.  L.  C.  333;  32  L.  J.,  Ch.  402;  B.  v.  Aire  &  Colder  Navigation,  30  L.  J., 
Q.  B.  337;  Stourbridge  Canal  Co.  v.  Dudley,  3  E.  &  E.  409;  30  L.  J., 
Q.  B.  108;  Dunn  v.  Birmingham  Canal  Co.,  It.  E.,  7  Q.  B.,  244;  L.  E.,  8 
Q,.  B.  42,  Ex.  Ch. ;  Knowles  v.  Lancashire  and  Yorkshire  Bi/.  Co.,  14 
Ap.  Ca.  248,  D.  P.  ;  L.  &  N.  W.  By.  v.  Evans,  (1893)  1  Ch.  16,  C.  A. ; 
Chamber  Colliery  Co.  v.  Bochdale  Canal  Co.,  (1894)  2  Q.  B.  632,  C.  A.  If 
the  company  be  regulated  by  the  Eailways  Clauses  Consolidation  Act,  1845 
(8  &  9  V.  c.  20),  the  company  does  not,  under  a  statutory  purchase  of 
the  land,  acquire  the  right  of  an  ordinary  purchaser,  to  subjacent  and 
adjacent  support;  and  the  owner  of  the  mines  underneath  the  railway- 
may,  after  giving  the  notice  provided  by  the  Act,  work  them  in  a  proper 
manner,  according  to  the  usual  manner  of  working  mines  in  the  district ; 
sects.  77,  78,  79;  Gt.  W.  By.  Co.  v.  Bennett,  supra;  approving  Dudley 
Canal  Co.  v.  Grazebrook,  1  B.  &  Ad.  59 ;  even  although  this  manner  is  by 
surface  workings  ;  Midland  By.  v.  Bobinson,  15  Ap.  Ca.  19,  D.  P. ;  Bual><>it 
Brick,  &c.  Co.  v.  Gt.  W.  By.  Co.,  (1893)  1  Ch.  427,  C.  A. ;  or  the  effect  of 
the  working  is  to  let  down  the  surface.  Pountney  v.  Clayton,  11  Q.  B.  D. 
820,  C.  A.  See  also  Gt.  W.  By.  Co.  v.  Smith,  3  Ap.  Ca.  165,  D.  P.  ;  In  re 
Ld.  Gerard  &  L.  &  N.  W.  By.  Co.,  (1895)  1  Q.  B.  459,  C.  A. 

The  provisions  of  the  Waterworks  Clauses  Act,  1847  (10  &  11  V.  c.  17), 
ss.  18,  22,  23,  are  similar,  and  under  them  it  has  been  decided  that  clay 
forming  the  surface  or  sub-soil  of  land  is  not  reserved  to  the  vendor. 
Glasgow,  Lord  Provost,  &c.  of  v.  Farie,  13  Ap.  Ca.  657,  D.  P. 

The  statement  of  claim  need  not  allege  a  right  to  support,  and  if  the 
defendants  have  a  right  to  take  minerals  under  the  plaintiff's  land,  without 
leaving  a  sufficient  support,  this  defence  must  be  pleaded  specially. 
Jeffries  v.  Williams,  5  Exch.  792 ;  Bibbu  v.  Carter,  4  H.  &  N.  153  ;  28 
L.  J.,  Ex.  182. 

Damages — Injunction.']  The  damages  recoverable  are,  it  seems,  limited, 
to  those  that  have  already  accrued,  from  the  interference  with  the  plaintiff's 
right  of  support,  for  he  can  maintain  a  fresh  action  for  each  subsequent 
inj ury  he  may  sustain.  Mitchell  v.  Darley  Main  Colliery  Co. ,  1 1  Ap.  Ca.  127, 
D.  P.,  overruling  Lamb  v.  Walker,  3  Q.  B.  D.  389.  See  further,  ante, 
p.  761.  By  Eules,  1883,  O.  xxxvi.  r.  58,  ante,  p.  296,  "Where  damages 
are  to  be  assessed  in  respect  of  any  continuing  cause  of  action  they  shall 
be  assessed  down  to  the  time  of  assessment."     See  hereon,  ante,  p  296. 
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Where  there  is  a  reasonable  probability  of  damage  resulting  from  the 
disturbance  of  the  support  of  land,  the  court  will  grant  an  injunction, 
before  any  actual  damage  occurs.     Siddona  v.  Short,  2  C.  P.  D.  572. 

Statute  of  Limitation. ]       Vide  ante,  p.  761. 


ACTION  FOE  OBSTRUCTION  OF  LIGHT  AND  AIR. 

The  statement  of  claim  usually  states  the  possession  of  a  house,  in 
which  are  certain  windows,  through  which  light  and  air  ought  of  right  to 
enter ;  the  obstruction  of  the  light  by  the  defendant ;  and  the  consequent 
injury  to  the  house.  The  action  may  be  brought  by  a  reversioner,  in 
which  case  further  statements  will  be  necessary  in  the  statement  of  claim. 
Turner  v.  Sheffield  By.  Co.,  10  M.  &  W.  425;  Shadwell  v.  Hutchinson, 
M.  &  M.  350 ;  Id.  v.  Id.,  2  B.  &  Ad.  97. 

The  right  to  the  light  and  air.']  The  right  to  light  and  air  is  analogous  to 
the  right  to  use  running  water,  and  is  enjoyed  jure  naturae.  See  post, 
p.  823.  It  is  not  strictly  the  subject  of  grant,  because  it  is  not  in  the 
power  of  any  one  to  grant  it ;  but  the  privilege  to  have  the  use  of  light 
or  air  in  a  particular  place,  or  on  certain  premises,  free  from  the  right 
of  obstructing  them  by  another  person,  in  the  like  lawful  enjoyment  of 
his  own  property,  is  a  right,  which  must  depend  on  some  covenant,  or 
contract,  between  the  parties,  express  or  implied,  or  upon  some  prescription 
which  presupposes  such  contract ;  or  by  some  other  adequate  authority 
binding  on  both  parties,  as  a  local  custom,  &c.  ;  see  observations  of 
Littledale,  J.,  in  Moore  v.  Bawson,  3  B.  &  C.  339. 

For  the  purpose  of  facilitating  the  acquisition,  and  protection  of  the 
right  of  light  to  a  building,  where  it  is  claimed  by  virtue  only  of  long 
enjoyment,  the  Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  was  passed,  which 
by  sect.  3  enacts,  "  that  when  the  access  and  use  of  light  to,  and  for,  any 
dwelling-house,  workshop,  or  other  building,  shall  have  been  actually 
enjoyed  therewith,  for  the  full  period  of  20  years  without  interruption, 
the  right  thereto,  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement,  expressly 
made,  or  given  for  that  purpose,  by  deed  or  writing." 

By  sect.  4,  "Each  of  the  respective  periods  of  years,  hereinbefore 
mentioned,  shall  be  deemed  and  taken  to  be,  the  period  next  before  some 
suit  or  action,  wherein  the  claim,  or  matter  to  which  such  period  may  relate, 
shall  have  been,  or  shall  be  brought  into  question,  and  that  no  act  or 
other  matter,  shall  be  deemed  to  be  an  interruption,  within  the  meaning 
of  this  statute,  unless  the  same  shall  have  been  or  shall  be  submitted  to, 
or  acquiesced  in,  for  one  year  after  the  party  interrupted,  shall  have  had, 
or  shall  have  notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  to  be  made." 

By  sect.  5  (cited  in  full  post,  p.  814),  if  the  right,  as  alleged  generally 
in  an  action  on  the  case,  is  denied,  all  matters  in  the  Act  mentioned  and 
provided,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation. 

By  sect.  6,  no  presumption  shall  be  allowed,  or  made  in  favour,  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the 
right,  or  matter  claimed,  for  any  less  period  or  number  of  years  than  the 
period  or  number  mentioned  in  the  Act  as  applicable  to  the  case. 
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Sect.  7  {post,  p.  809),  which  relates  to  the  computation  of  time  in  cases 
of  disability,  is  inapplicable  to  sect.  3. 

The  statute  has  not  altered  the  nature  and  extent  of  the  right  to  light, 
but  only  in  the  mode  in  which  the  right  can  be  gained.  Kelk  v.  Pearson, 
L.  E.,  6  Ch.  809;  Leech  v.  Schweder,  L.  E.,  9  Ch.  463.  Nor  does  it  take 
away  any  of  the  modes,  of  claiming  easements,  existing  prior  thereto. 
A  a nsle  y  v.  Glover,  L.  E.,  10  Ch.  283  ;  where  a  right  to  light  by  immemorial 
prescription  was  proved.  As  to  the  extent  of  the  right,  see  National 
Provincial,  &c.  Insur.  Co.  v.  Prudential  Insur,  Co.,  0  Ch.  D.  757.  The  right 
cannot  be  acquired  under  sect.  3,  over  Crown  land,  as  the  statute  does  not 
bind  the  Crown.  Perry  v.  Eames,  (1891)  1  Ch.  658.  Even  although  the 
land  is  in  the  possession  of  a  lessee  from  the  Crown.  Wheaton  v.  Maple, 
(1893)  3  Ch.  48,  C.  A.  Sect.  2,  post,  p.  813,  does  not  affect  the  right  to 
light.     S.  CO. 

Before  the  above  Act,  an  enjoyment  for  20  years  and  upwards  was  the 
usual  mode  of  establishing  a  right,  alleged  in  the  declaration  to  be 
prescriptive,  or  to  be  derived  from  a  lost  grant.  And  where  the  windows 
were  alleged  to  be  "ancient,"  proof  of  enjoyment  for  20  years,  was  held 
to  satisfy  the  allegation.  2  Selw.  N.  P.  13th  ed.  1072  ;  Mounsey  v.  Ismay, 
3  H.  &  C.  496  ;  34  L.  J.,  Ex.  bb,  per  Martin,  B.  But  the  right  could  not 
be  generally  established,  by  mere  user,  where  the  premises  against  which 
the  right  was  sought  to  be  established,  i.e.,  the  servient  tenement,  were 
under  lease,  or  in  possession  of  the  tenant  of  a  particular  estate.  Daniel 
v.  North,  11  East,  372.  The  right  may  now  be  acquired  indefeasibly,  in  such 
case  under  sect.  3.  Hence,  the  easement  or  servitude  altius  nun  tollendr  and 
w  luminibus  officiatur,  may  now  be  established  over  the  land,  even  as 
against  the  landlord,  if  the  tenant  chooses  to  submit  to  it.  Simper  v. 
Foley,  2  J.  &  H.  555.  And  where  the  plaintiff  and  the  defendant  held 
as  lessees,  under  the  same  landlord,  it  was  held  that  20  years'  user  gave 
one  a  right  to  the  access  of  light,  as  against  the  other.  Frewen  v.  Phillips, 
11  C.  B.,  N.  S.  449  ;  30  L.  J.,  C.  P.  356,  Ex.  Ch.  And  this  right  is  retained 
after  a  renewal  of  the  plaintiff's  lease.  Robson  v.  Edwards,  (1893)  2  Ch.  1 16. 
And  although  the  lease  contained  a  reservation  of  a  right  to  the  lessor  to 
build  notwithstanding  lights  were  thereby  obstructed.  Mitchell  v.  < 'aid rill, 
37  Ch.  D.  56,  C.  A.  Secus  when  there  is  an  express  contract  in  the  lease 
that  he  might  so  build.  Haynes  v.  King,  (1893)  3  Ch.  439.  Sect.  3  was 
held  by  Chitty,  J.,  to  apply  only  to  a  dwelling-house,  workshop,  or  some 
other  building  of  an  analogous  nature,  and  not,  therefore,  to  the  structure 
described  in  Harris  v.  Be  Pinna,  cited  post,  p.  806;  the  C.  A.  in  this  case 
avoided  expressing  an  opinion  on  the  point.  33  Ch.  1).  23S.  In  Clifford  v. 
Holt,  (1899)  1  Ch.  698,  Kekewich,  J.,  held  it  to  apply  to  a  greenhouse. 

As  it  is  a  principle  of  law,  "that  no  man  shall  derogate  from  his  own 
grant,"  a  right  to  the  access  of  light  may  be  implied  from  a  simple 
conveyance  of  real  property.  Hence,  the  owner  of  a  house  and  of  land 
adjoining,  cannot  after  selling  the  house  obstruct  its  lights,  by  building 
on  the  land.  Palmer  v.  Fletcher,  1  Lev.  122.  This  restriction  extends  to 
those  who  claim  under  the  grantor;  Coidts  v.  Gorham,  M.  &  M.  396; 
Swansborough  v.  Coventry,  2  Moo.  &  S.  362;  9  Bing.  305;  unless  they  claim 
under  a  title  legal  or  equitable  prior  to  the  grant.  Beddington  v.  Attlee, 
35  Ch.  D.  317  ;  but  it  does  not  extend  to  land  afterwards  acquired  by  the 
grantor,  even  though  he  was  lessee  thereof  for  a  term  of  years  at  the 
time  of  the  grant.  Booth  v.  Alcock,  L.  E.,  8  Ch.  663.  On  the  same 
principle,  where  the  house  and  land  belong  to  the  same  owner,  if  he  sell 
the  land  unconditionally,  he  retains  no  right  to  access  of  light  to  the 
house.  Tenant  v.  Goldwin,  2  Ld.  Eaym.  1089,  1093,  per  Holt,  C.  J. ;  White 
v.  Bass,  7  H.  &  N.  722  ;  31  L.  J.,  Ex.'283 ;  Ellis  v.  Manch  sfc  r  (  hrriage  Co., 
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2  0.  P.  D.  13.  See  also  Teebay  v.  Manchester,  &c.  Ry.  Co.,  cited  post,  p.  812. 
Nor  lias  a  subsequent  purchaser  of  the  house  such  a  right.  Wheeldon  v. 
Burrows,  12  Ch.  D.  31,  C.  A.  But  where  P.,  the  owner  of  a  dwelling-house 
and  the  adjoining  land,  sells  the  house  to  A.,  and  the  land  to  B.,  under 
contemporaneous  conveyances,  of  which  both  A.  and  B.  have  notice,  B. 
cannot  build  on  the  land,  so  as  to  obstruct  the  lights  of  the  house.  Allen 
v.  Taylor,  16  Ch.  D.  355.  So  where  A.  and  B.  take  the  house  and  land 
respectively  by  devise  under  P.'s  will.  Pliillips  v.  Low,  (1892)  1  Ch.  47. 
In  the  case  of  buildings,  B.  and  E.,  let  by  the  same  lessor  under 
contemporaneous  leases,  and  separately  mortgaged,  a  reasonable  implica- 
tion may  arise  from  the  leases,  mortgages  and  plans,  that  the  mortgagee 
of  E.  is  precluded  from  interfering  with  the  lights  of  B.,  although  not 
ancient.  Russell  v.  Watts,  10  Ap.  Ca.  590,  D.  P.  So,  where  a  row  of 
unfinished  buildings,  was  put  up  for  sale,  by  auction  in  lots,  and  a  plan  of 
the  buildings  was  produced  at  the  sale,  which  each  purchaser  was  bound 
by  written  conditions  to  conform  to,  in  completing  them,  it  was  held  that 
the  purchaser  of  one,  could  not  afterwards  make  an  addition  to  his  house, 
so  as  to  obstruct  the  windows  of  an  adjoining  one ;  and  this  without 
reference  to  priority  of  completion.  Compton  v.  Richards,  1  Price,  27. 
See  also  Clave  v.  Harding,  27  L.  J.,  Ex.  286.  But  the  mere  grant  of  a 
house  to  A.  does  not  confer  on  A.  the  right  to  more  light  than  is  consistent 
with  the  intention  to  be  implied  from  the  circumstances  at  that  time 
existing  and  known  to  A.  Birmingham,  &c.  Banking  Co.  v.  Boss,  38  Ch. 
D.  295,  C.  A. ;  explained  in  Broomfield  v.  Williams,  (1897)  1  Ch.  602,  C.  A. 
See  also  Corbettv.  Jonas,  (1892)  3  Ch.  137.  See  further  as  to  implied  grants 
and  reservations  of  easements,  post,  pp.  812,  813.  As  to  obstruction  by 
a  tenant,  see  Riviere  v.  Bower,  By.  &  M.  24. 

Where  a  lease  of  buildings,  B.,  mortgaged  to  P,  is  determined  by 
surrender,  forfeiture  or  otherwise,  the  lessor  has  the  same  rights  to  light 
in  respect  of  B.  as  P.  would  have  had  if  the  lease  had  still  subsisted. 
Russell  v.  Watts,  supra. 

The  owner  of  a  warehouse,  &c,  is  entitled  to  all  the  light  which  has 
passed  through  his  ancient  window,  without  regard  to  the  purpose  for 
which  the  light  has  been  used.  Yates  v.  Jack,  L.  E.,  1  Ch.  295 ; 
Aynsley  v.  Glover,  L.  B.,  18  Eq.  544,  550,  551,  per  M.R. ;  Moore  v.  Hallr 

3  Q.  B.  D.  178 ;  Lazarus  v.  Artistic  Photographic  Co.,  (1897)  2  Ch.  214. 
The  words  "actually  enjoyed,"  in  sect.  3,  are  satisfied,  where  a  house 

is  structurally  complete,  so  that  light  and  air  pass  through  the  window 
openings,  although  the  window  sashes  are  not  filled,  nor  the  floors  laid 
till  afterwards,  so  that  there  could  not  be  personal  occupation.  Collis  v. 
Laugher,  (1894)  3  Ch.  659,  following  Courtauld  v.  Legh,  L.  B.,  4  Ex.  126. 
So,  although  the  windows  of  a  warehouse  are  ordinarily  closed  with 
shutters  which  are  opened  when  the  owner  pleases  to  admit  the  light. 
Cooper  v.  Straher,  40  Ch.  D.  21.  See  also  Smith  v.  Baxter,  (1900)  2  Ch.  138. 
This  section  has  been  held  to  be  retrospective.    Simper  v.  Foley,  ante,  p.  803. 

To  acquire  the  right,  the  light  must  come  for  the  prescribed  period 
through  the  same  definite  access.  Harris  v.  Be  Pinna,  33  Ch.  D.  238, 
C.  A.  The  use  of  an  open  area,  as  a  timber-yard,  or  sawpit,  for  20  years, 
does  not  prevent  the  adjoining  owner  from  building  on  his  land,  so  as  to 
obstruct  the  light  and  air.  Roberts  v.  Macord,  1  M.  &  Bob.  230 ;  accord. 
Potts  v.  Smith,  L.  B.,  6  Eq.  311. 

An  enjoyment  for  19  years  and  330  days,  followed  by  an  interruption 
of  35  days,  just  before  the  commencement  of  the  suit,  has  been  held  suffi- 
cient to  establish  the  right.  Flight  v.  Thomas,  11  Ad.  &  E.  688,  Ex.  Ch. ; 
8  CI.  &  P.  231.  The  effect  of  this  decision  is,  that  an  enjoyment  for  19 
years  and  a  fraction,  and  then  an  interruption,  acquiesced  in  for  the  rest 
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of  the  year,  make  up  together  20  years'  enjoyment,  and  that  when  an 
easement  has  been  once  enjoyed  as  of  right,  such  enjoyment  must  be 
taken,  for  the  purposes  of  the  Act  to  continue,  though  interrupted,  if  the 
interruption  be  not  acquiesced  in  for  a  year.  Per  Erie,  J.,  and  Ld.  Camp- 
bell, C.  J.,  in  Eaton  v.  Swansea  Waterworks,  17  Q.  B.  267,  272. 

In  Cooper  v.  Hubbuck,  12  C.  B.,  N.  8.  456;  31  L.  J.,  C.  P.  323,  the 
lights,  claimed  by  the  plaintiff,  were  stated  to  have  been  enjoyed  for  the 
period  of  20  years  next  before  a  chancery  suit,  between  the  same  parties 
and  upon  the  same  question,  and  also  for  the  period  of  20  years  next 
before  a  previous  action  at  common  law,  relating  to  the  same  question ; 
it  was  held  (Williams,  J.,  diss.),  that  this  enjoyment  was  sufficient,  and 
that  sect.  4  of  the  Act  did  not  require  that  the  20  years  should  be  those 
immediately  preceding  the  pending  suit.  It  is  observable  that  the  words 
''claiming  right  thereto,"  used  in  sects.  1  &  2  (}>ost,  pp.  SOS,  S13),  are, 
perhaps  designedly,  omitted  in  sect.  3 ;  see  11  Ad.  &  E.  695.  An  absolute 
right  may  be  gained  by  the  enjoyment  of  light  for  20  years,  under  per- 
mission orally  granted,  and  an  agreement  to  pay  an  annual  acknowledg- 
ment. London,  Mayor  of  v.  Pewterers'  Co.,  2  M.  &  Bob.  409.  Payment 
of  rent,  under  an  oral  agreement  for  the  enjoyment  of  the  lights  by  the 
occupier,  is  not  an  ' '  interruption  "  within  sect.  3 ;  there  must  be  a  dis- 
continuance of  the  enjoyment,  by  reason  of  some  obstruction.  Plasterers' 
Co.  v.  Parish  Clerks'  Co.,  6  Exch.  630;  20  L.  J.,  Ex.  362,  Ex.  Ch.  But 
this  does  not  decide,  that  an  enjoyment  on  those  terms  would  be  sufficient 
to  confer  a  right,  or  that  such  payment  is  inadmissible  to  defeat  the  claim, 
for  no  such  point  was  raised  on  the  bill  of  exceptions.  As  to  this,  see 
Gardner  v.  Hodgson's,  &c.  Brewery  Co.,  and  other  cases  cited,  post,  p.  815. 
And  where  the  plaintiff  enjoyed  windows  under  a  memorandum,  signed 
by  the  plaintiff  only,  stating  that  he  did  so  by  the  defendant's  consent, 
that  he  would  close  them  at  the  defendant's  request,  and  pay  6d.  a  year 
in  respect  thereof :  this  was  paid  to  within  20  years  before  action ;  the 
enjoyment  was  held  to  be  within  the  exception  in  sect.  3.  Bewley  v. 
Atkinson,  13  Ch.  D.  283,  C.  A. 

Such  an  interruption  only,  as  is  described  in  sect.  4,  will  prevent  the 
periods  from  running.  Glover  v.  Coleman,  L.  B.  10  C.  P.  108.  An 
interruption  which  is  from  time  to  time  removed  is  not  within  sect.  4. 
Presland  v.  Bingham,  41  Ch.  D.  26S,  C.  A.  Whether  the  interruption 
has  been  acquiesced  in,  by  the  owner  of  the  dominant  tenement,  is  a 
question  for  the  jury;  complaints  made  by  the  plaintiff  to  the  defendant 
of  the  obstruction,  are  evidence  of  the  absence  of  acquiescence.  Glover  v. 
Coleman,  supra.  It  seems,  that  if  it  appear  from  the  plaintiff's  evidence 
there  has  been  an  obstruction  of  a  permanent  character,  the  plaintiff  must 
prove  that  it  did  not  last  for  a  year,  but  if  the  obstruction  were  of  a 
fluctuating  and  temporary  character,  the  defendant  must  prove  that  it 
lasted  for  a  year.  Presland  v.  Bingham,  supra,  per  Cotton  and  Lindley, 
L.JJ.  As  to  the  notice  of  the  interruption  required  by  sect.  4,  see 
Seddon  v.  Bank  of  Bolton,  19  Ch.  D.  462. 

The  use  of  light  is  put  by  the  Act  on  the  footing  of  other  easements,  as 
to  the  effect  of  unity  of  possession,  and  is  not  established  by  20  years' 
enjoyment  unless  enjoyed  as  an  easement ;  the  right  therefore  is  not 
gained,  where  the  owner  of  the  house  has  also  held  the  adjoining  land, 
which  it  overlooks,  under  a  yearly  tenancy.  Harbidge  v.  II  arwick,  3 
Exch.  552;  Lady-man  v.  Grave,  infra.  But  the  union  of  the  ownership 
of  dominant  and  servient  tenements,  for  different  estates,  merely  suspends 
the  running  of  the  20  years,  so  long  as  the  union  of  ownership  continues. 
Lady-mart  v.  Graee,  L.'B.  6  Ch.  763,  768,  per  Ld.  Hatherley,  C. ;  and  vide 
post,  p.  822.     So,  when  the  right  has  been  once  acquired,  the  like  union 
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does  not  extinguish  the  right,  but  merely  suspends  it,  and  upon  a  sever- 
ance of  the  ownership  the  easement  revives.  Simper  v.  Foley,  2  J.  &  II. 
555;  Ivimey  v.  Stocker,  L.  B.,  1  Oh.  39(5,  408;  Aynsley  v.  Glover,  L.  E,, 
10  Oh.  283.     And  see  eases  cited  post,  p.  822. 

The  Metropolitan  Building  Act,  1855  (18  &  19  Y.  c.  122),  s.  83  (6), 
which  gives  a  right  to  the  building  owner,  "to  raise  any  party  structure 
permitted  by  that  act  to  be  raised"  .  .  .  "upon  condition  of  making 
good  all  damage  occasioned  thereby,  to  the  adjoining  premises,"  does  not 
enable  a  person,  to  build  a  party  wall  so  as  to  darken  ancient  lights. 
(U-ofts  v.  Haldane,  L  B,,  2  Q.  B.  194  ;  following  Wells  v.  Ody,  1  M.  &  W. 
452,  decided  under  14  Gr.  3,  c.  78.  And  the  custom  of  London,  respect- 
ing the  heightening  of  walls,  is  controlled  by  the  Act  2  &  3  W.  4,  c.  71. 
Merchant  Taylors'  Co.  v.  Truscot,  11  Exch.  855;  25  L.  J.,  Ex.  173,  Ex. 
Ch. ;  Totes  v.  Jack,  L.  E,,  1  Ch.  295. 

The  right  to  access  of  air  stands  on  a  different  footing  to  that  of  access 
of  light,  and  such  right  over  the  general  unlimited  service  of  land,  cannot 
be  acquired  by  mere  enjoyment.  Bryant  v.  Le/ever,  4  C.  P.  D.  172,  174, 
180,  per  Cotton,  L.J.  Thus  a  right  to  the  access  of  air,  to  a  chimney  of 
the  plan  tiff's  house  ;  S.  C.  ;  or  to  the  plantiff's  windmill,  Webb  v.  Bird, 
13  C.  B.,  N.  S.  841  ;  31  L.  J.,  0.  P.  335,  Ex.  Ch.  ;  or  to  a  structure  sub- 
stantially consisting  only  of  floors  and  a  roof,  with  open  ends  and  sides, 
used  for  stacking  and  drying  timber;  Harris  v.  Be  Pinna,  33  Ch.  D.,  238, 
C.  A.  ;  cannot  be  acquired  under  2  &  3  W.  4,  c.  71,  s.  2.  It  may,  how- 
ever, be  acquired  by  grant.  Aldin  v.  Latimer,  &c,  <C"  Co.,  (1894)  2  Ch  437. 
And  access  of  air  to  a  building  through  a  denned  channel  maybe  acquired 
by  user,  with  knowledge  of  the  owners  of  the  channel,  and  the  right  be 
proved  by  lost  grant.     Bass  v.  Gregory,  25  Q.  B.  D.  481. 

The  mere  fact  of  there  being  windows  in  a  house,  overlooking  and 
adjoining  land  bought  by  A.,  is  not  constructive  notice  to  A.,  of  an  agree- 
ment giving  a  right  to  the  access  of  light  to  them.  Allen  v.  Seckham,  11 
Ch.  D.  790,  C.  A. 

Might  to  light  and  air,  how  lost.~\     An  ancient  window,  bricked  up  for  20 
years,  loses  its  privilege.     Lawrence  v.  Obee,  3  Camp.  514.     And  the  privi- 
lege may  be  released  by  disuse,  for  even  a  less  time ;  nor  is  it  so  much 
length  of  time,  as  the  nature  of  the  act  done,  or  the  acquiescence  by  the 
grantee  of  the  easement,  and  his  intention,  that  is  material,  in  considering 
whether  the  right  has  been  abandoned.     It.   v.    Chorley,  12  Q.  B.  515; 
See  Crossley,  (fee.  v.  Lightmoler,  L.  E.,  3  Eq.  279  ;  L.  E.,  2  Ch.  478  ;  James 
v.   Stevenson,  (1S93)  A.  C.  162,  J.  C.     Thus,  where  the  plaintiff  pulled 
down  a  wall,  with  an  ancient  window  in  it,  and  rebuilt  a  blank  wall,  and 
17  years  afterwards  re-opened  a  window,  in  the  old  place,  it  was  held 
that  the  window  had  lost  his  privilege,  there  being  no  apparent  intention 
of  resuming  the  old  right  when  the  wall  was  rebuilt.     Moore  v.  Rawson,  3 
B.  &  C.  332.     In  this  case  the  defendant  had,    in  the  meantime,  erected  a 
building  which  would  have  been  an  obstruction  of  the  old  light ;  but  it 
does  not  appear  that  any  such  act  was  necessary  in  order  to  prevent  a 
resumption  of  the  old  right.     See  Gale  on  Easements,  7th  ed.,  pp.  490, 
et  seq,     A.'s  house  had  ancient  windows,  which  A.'s  predecessor  had  kept 
blocked  up  for  20  years ;  B.  bought  the  next  land  for  building  ;  A.  there- 
upon re-opened  his  windows,  and  B.  obstructed  them ;  in  an  action  by  A. 
against  B.,  the  jury  were  directed,  that  the  right  to  the  light  once  gained, 
continued  till  lost,  and  that  they  should  find  for  the  plaintiff,  unless  they 
thought  his  predecessor  had  shown  an  intention  of  permanently  abandon- 
ing his  lights,  or  they  had  been  so  kept  closed  as  to  lead  the  defendant 
to  alter  his  position  in  the  reasonable  belief  that  the  right  had  been 
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abandoned.  Stokoe  v.  Singers,  8  E.  &  B.  31  ;  26  L.  J.,  Q.  B.  257  ;  see  Cook 
v.  Bath,  Mayor,  iiic.  of,  L.  R.,  6  Eq.  177.  The  right  is  the  right  to  the  access 
and  iise  of  the  whole,  or  a  substantial  part  of  the  particular  cone  of  light 
which  has  passed  for  20  years  over  the  servient  to  the  dominant  tenement; 
the  extent  of  the  right  is  measured  by  the  size  and  position  of  the  window 
or  aperture  of  the  house  through  which  the  light  passed.  Scott  v.  Pape, 
31  Ch.  I).  554,  C.  A.  The  right  is  not  affected  by  advancing  or  setting 
back  the  plane  of  the  window.  S.  C,  overruling  Blanchard  v.  Bridges,  4 
Ad.  &  E.  176.  So,  if  an  old  window  be  enlarged,  no  part  of  the  space 
occupied  by  the  old  one  can  be  obstructed  ;  Chandler  v.  Thompson ,  3  Camp. 
80 ;  although  the  enlargement  of  the  window  creates  no  increased  rights. 
Cooper  v.  Hubbuck,  30  Beav.  160;  31  L.  J.,  Ch.  123.  In  Turner  v.  Hpooner, 
1  Dr.  &  Sm.  467;  30  L.  J.,  Ch.  801,  two  ancient  windows  had.  been 
modernized,  by  removing  the  old  casements  and  substituting  new  ones 
of  a  lighter  construction,  without  extending  the  aperture,  occupied  by 
their  frames ;  this  was  held  to  give  the  defendant  no  right  to  obstruct 
them.  So,  where  a  dormer  window  was  converted  into  a  skylight. 
National  Prov.,  &c.  Iusur.  Co.  v.  Prudential  Assur.  Co.,  6  Ch.  I).  757. 
Or  a  new  window  is  constructed,  outside  an  ancient  one,  the  position  of 
which  is  unchanged,  Barnes  v.  Loach,  4  Q.  B.  D.  494.  The  plaintiff 
opened  several  new  windows,  and  enlarged  ancient  ones.  The  defendant 
built  a  wall  which  obstructed  both  the  old  and  new  lights ;  the  plaintiff 
then  restored  his  windows  to  their  original  state  ;  it  was  held,  that  the 
defendant  was  not  at  any  time  at  liberty  to  obstruct  the  old  windows, 
although  without  so  doing,  he  could  not  obstruct  the  new  ones,  for  the 
construction  of  the  latter  had  not  affected  the  plaintiff's  rights  in  respect 
of  the  old  windows.  Jones  v.  Tapling,  11  H.  L.  C.  290;  20  C.  B.,  N.  S., 
166;  34  L.  J.,  C.  P.  342;  overruling  Rensltaw  v.  Beau,  18  Cj.  B.,  112  ;  21 
L.  J.,  Q.  B.  219.  No  right  is,  however,  preserved  for  any  new  window 
in  the  same  plane  as  the  ancient  one,  which  does  not  substantially  corres- 
pond with  an  ancient  one.  Hutchinson  v.  Copestake,  9  C.  B.,  N.  S.  863; 
31  L.  J.,  C.  P.  19,  Ex.  Ch.  ;  Newson  v.  Pender,  27  Ch.  D.  43,  per  Baggallay 
and  Cotton,  L.JJ.  The  erection  by  the  plaintiff  of  an  obstruction, 
which  partly  blocks  up  his  ancient  light  does  not  authorise  the  interfer- 
ence by  the  defendant  with  the  remaining  light.  Staight  v.  Burn,  L.  B., 
5  Ch.  153. 

Proof  of  obstruction  — Damages — Injunction.']  Under  a  defence  which 
denies  the  obstruction,  but  not  the  right,  it  is  sufficient  to  prove  that  the 
plaintiff  cannot  enjoy  his  lights  in  so  free  and  ample  a  manner  as  he 
ought.  Cotterell  v.  Griffiths,  4  Esp.  69.  And  where  the  plaintiff  had  only 
a  qualified  right,  viz.,  to  a  window,  with  a  blind  attached  to  it,  to  prevent 
his  neighbour  from  being  overlooked,  if  he  remove  the  blind,  yet  his 
neighbour  cannot  so  build,  as  to  exclude  more  light  from  the  plaintiff, 
than  before.  S.  C.  So,  the  plaintiff's  right,  to  have  his  light  and  air 
unobstructed,  is  not  diminished  by  the  circumstance  that  by  means  of 
clearances  effected  in  the  neighbourhood  by  other  parties  shortly  before 
the  obstruction,  the  plaintiff  acquired  more  light,  than  the  obstruction 
would  cut  off.  Dyers'  Co.  v.  King,  L.  B.,  9  Eq.  438.  The  diminution  of 
light  must  be  such,  as  to  render  the  premises  sensibly  less  fit  for  occupa- 
tion. Back  v.  Stacey,  2  C.  &  P.  466;  Parker  v.  Smith.  5  C.  &  P.  438; 
Wells  v.  Ody,  7  C.  &  P.  410;  and  the  judgment  in  Embrey  v.  Owen,  6 
Exch.  372,  373;  20  L.  J.,  Ex.  215;  Dent  v.  Auction  Mart  Co.,  L.  R„  2 
Eq.  238,  245  ;  Manning  v.  Oresham  Hotel  Co.,  I.  R.,  1  C.  L.  125,  Q.  B. ; 
Kelk  v.  Pearson,  L.  R.,  6  Ch.  809. 

Where  the  obstruction  is  continuing,  damages  are  now  assessed  down 


808  Action  for  Disturbance  of  Common. 

to  the  time  of  assessment.  Bules,  1883,  O.  xxxvi.  r.  58,  ante,  pp.  296,  759. 
The  plaintiff  may  bring  fresh  actions,  as  long  as  the  obstruction  lasts,  and 
the  previous  recovery  for  the  same  obstruction  is  no  bar.  Shadwell  v. 
Hutchinsons,  2  B.  &  Ad.  97.  If  the  obstruction  be  not  removed,  the  jury 
inav  in  the  second  action  give  substantial  damages.  Batti&hill  v.  Reed, 
18  C.  B.  696;  25  L.  J.,  0.  P.  292.  So,  the  jury  may  consider  the  defen- 
dant's conduct,  and  if  he  have  acted  with  a  high  hand  may,  even  in  the 
first  action,  give  substantial  damages.  Thompson  v.  Hill,  L.  B.,  5  C.  P. 
564. 

In  order  to  obtain  an  injunction,  the  plaintiff  must  prove  substantial 
damage;  Kino  v.  Rudkin,  6  Ch.  D.  160  ;  but  it  cannot  be  inferred  from 
the  fact  that  the  windows  of  a  house,  in  the  street  of  a  town,  are  unob- 
structed, as  to  45  degrees,  that  the  obstruction  of  light  from  them  is 
immaterial.  Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282,  C.  A.  ; 
Ecclesiastical  Commissioners  v.  Kino,  14  Ch.  D.  213,  C.  A.  Where  both 
ancient  and  new  lights  are  obstructed,  the  light  to  an  injunction  follows 
the  rule  laid  down  in  Jones  v.  Tapling,  ante,  p.  807;  Staight  v.  Burn,  L.  B., 
5  Ch.  163;  Aynsley  v.  Glover,  L.  B.,  18  Eq.  544;  L.  E,,  10  Ch.  283. 
Where  the  building  in  which  the  ancient  lights  were,  has  been  puUed 
down,  for  the  purpose  of  rebuilding,  without  any  intention  of  abandon- 
ment, an  injunction  may  be  granted  to  prevent  the  erection  of  any 
structure  that  would  obscure  the  light  when  restored.  Ecclesiastical 
Commissioners  v.  Kino,  supra.  See  further  as  to  the  right  to  injunction. 
Smith  v.  Smith,  L.  B.,  20  Eq.  500;  Aynsley  v.  Glover,  supra;  National 
Provincial,  &c.  Insur.  Co.  v.  Prudential  Assur.  Co.,  6  Ch.  D.  757  ;  Green- 
wood  v.  Hornsey,  33  Ch.  D.  471  ;  and  Krehl  v.  Burrell,  7  Ch.  D.  551  ;  11 
Ch.  D.  146,  C.  A.  (the  case  of  a  right  of  way).  An  injunction  cannot  be 
granted  to  prevent  a  railway  company  from  obstructing  the  windows  of 
a  new  house,  overlooking  their  land,  so  as  to  prevent  their  acquiring  an 
easement  over  it.  Bonner  v.  Gt.  W.  By.,  24  Ch.  D.  1,  C.  A.  Where  the 
plaintiff  died  before  trial,  it  was  held  that  his  devisee  could,  on  equitable 
principles,  continue  the  proceedings  and  obtain  an  injunction.  Jones  v. 
Simes,  43  Ch.  D.  607. 

An  injunction  will  be  granted  on  the  ground  of  diminution  of  air 
"  only  in  very  rare  and  special  cases  involving  danger  to  health,  or  at 
least  something  very  nearly  approaching  it."  City  of  London,  Brewery 
Co.  v.  Tennant,  L.  B.,  9  Ch.  212,  221,  perLd.  Selborne",  C.  It  will,  how- 
ever, be  granted  to  restrain  interference  with  the  flow  of  air  through  a 
defined  channel.     Bass  v.  Gregory,  ante,  p.  806. 

As  to  granting  damages  instead  of  an  injunction,  see  Martin  v.  Price, 
(1894)  1  Ch.  276,  C.  A;  Jordeson  v.  Sutton,  &c.  Gas  Co.,  (1899)  2  Ch.  217, 
<'.  A.,  and  cases  cited  ante,  p.  760. 


ACTION  EOB  DISTUBBANCE  OF  COMMON. 

In  an  action  for  disturbance  of  common,  the  statement  of  claim  states 
the  plaintiff's  right  of  common  over  the  locus,  either  as  appurtenant  to  a 
messuage  of  which  the  plaintiff  is  possessed,  or  in  gross  ;  the  disturbance 
by  the  defendant ;  and  the  damage. 

Proof  of  rigid  of  com  num.']  With  regard  to  the  evidence  allowed  by 
statute,  it  is  enacted  by  the  Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  s.  1, 
that  no  claim  which  may  be  lawfully  made  at  common  law  by  custom, 
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prescription,  or  grant,  to  any  right  of  common,  or  other  profit  or  benefit  to 
be  taken  and  enjoyed  from  or  upon  any  land  of  another,  except  tithes. 
rent,  and  services,  shall,  where  such  right  shall  have  been  actually  enj  oyed 
by  any  person  claiming  right  thereto,  without  interruption  for  the  full 
period  of  30  years,  be  defeated  or  destroyed  by  showing  only  that  such 
right,  &c,  was  first  enjoyed  at  any  time  prior  to  such  period  ;  but  such 
claim  may  be  defeated  in  any  other  way  by  which  it  is  now  liable  to  be 
defeated;  and  when  such  right,  &c.  shall  have  been  so  enjoyed  for  60 
years,  it  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  it  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose,  by  deed  or  writing.  The  section  applies 
to  land  of  the  Crown,  and  of  the  duchies  of  Lancaster  and  Cornwall. 

This  Act  does  not  apply  to  rights  in  gross.  Shuttleworth  v.  Le  Fleming, 
19  C.  B.,  N.  S.  687;  34  L.  J.,  C.  P.  309.  See  also  Mounsey  v.  Ismay, 
3  H.  &  C.  486 ;   3-1  L.  J.,  Ex.  52. 

The  plaintiff  may  prove  his  claim,  either  at  common  law,  or  under  the 
stat.  2  &  3  W.  4,  c.  71.  At  common  law  the  proof  is  by  express  grant, 
custom,  or  prescription.  An  ancient  grant  is,  of  course,  admissible,  if 
produced  from  the  proper  custody.  A  customary  or  prescriptive  title  is 
generally  proved  by  usage.  And  instances  of  such  an  usage,  although 
comparatively  modern,  are,  if  unopposed  by  other  evidence,  conclusive. 

B.  v.  Hoyte,  6  T.  B.  430.  Where  this  evidence  cannot  be  procured,  a 
right  of  common  appurtenant  may  be  proved  by  reputation.  See  ante, 
pp.  48  et  seq.  As  to  the  presumption  of  a  legal  origin  for  the  right,  see 
Johnson  v.  Barnes,  L.  R.,  7  C.  P.  594 ;  cited  ante  p.  39. 

A  right  of  common  of  pasture  as  appurtenant  to  a  certain  close  may  be 
for  cattle  without  number,  or  for  a  certain  number  only ;  where  without 
number,  it  is  restrained  to  cattle  levant  and  couchant  upon  the  close. 
Morley  v.  Clifford,  20  Ch.  D.  753.  The  expression  "  levant  and  couchant," 
is  a  measure  of  number,  and  implies  within  it,  that  the  number  of  cattle, 
which  are  alleged  to  have  used  the  common,  is  such  as  the  winter  eatage 
of  the  close,  together  with  the  hay  and  other  produce,  obtained  from  it 
during  the  summer,  is  capable  of  maintaining:.      Carr  v.  Lambert,  3  H.  & 

C.  499,  506 ;  34  L.  J.,  Ex.  66,  68 ;  L.  R..  1  Ex.  168,  176,  Ex.  Ch. ;  John- 
son v.  Barnes,  L.  R„  7  C.  P.  592;  L.  E,,  8  C.  P.  527,  Ex.  Ch;  1  Wms. 
Saund.  346  d,  (2)  and  (/).  See  also  Baylis  v.  Tyssen-Amhurst,  6  Ch.  D. 
500,  where  a  right  of  common  was  claimed  over  lanimas  lands.  To  prove 
a  prescription  for  common  by  cause  of  vicinage,  it  is  not  enough  to  show 
the  mere  contiguity  of  the  districts  without  any  fence,  and  that  cattle 
often  strayed  from  one  to  the  other,  and  were  driven  back;  mutual 
acquiescence  must  be  shown.  Clarke  v.  Tinker,  10  Q.  B.  604;  see  also 
Sewers,  Commissioners  of,  v.  Gfasse,  L.  B.,  19  Eq.  134. 

Sects.  4,  5,  and  6  have  been  already  in  part  cited,  ante,  p.  802. 

By  sect.  7,  the  time  during  which  a  person,  otherwise  capable  of 
resisting  a  claim,  shall  have  been  an  infant,  idiot,  non-compos,  covert,_  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall  have  been  pending 
and  shall  have  been  diligently  prosecuted  until  abatement  by  death,  shall 
be  excluded  in  the  competition  of  the  above  periods,  except  where  the 
right  is  declared  to  be  absolute  and  indefeasible.  The  cases  on  this  section 
will  be  found  post,  pp.  816,  817. 

Where  a  profit  a,  prendre  has  been  enjoyed  for  60  years,  as  of  right,  it 
is  within  sect,  1,  if  a  claim  thereto  could  arise  by  prescription,  custom,  or 
grant,  and  it  is  immaterial  on  what  ground  the  claim  was,  in  fact,  made. 
])e  la  Warr,  Earl  v.  Miles,  17  Ch.  D.  535,  C.  A.  As  to  the  meaning  of 
the  expression  "as  of  right,"  vide  S.  C.,  and  post,  pp.  814,  815. 

In  order  to  prove  a  user  under  the  statute,  it  is  not  necessary  to  show 
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that  it  was  exercised  without  any  intermission  whatever.  In  Carr  v. 
Foster,  3  Q.  B.  581,  proof  that  the  tenant  of  a  farm  had  exercised 
commonable  rights,  for  nearly  40  years,  was  given  ;  but  it  appeared  that 
about  18  years  back  the  owner  had  occupied  the  farm  for  two  years,  and 
having  no  cattle,  made  no  use  of  the  common  :  held,  that  there  was  good 
evidence  of  the  30  years'  enjoyment  required  by  the  Act.  In  Carr  v. 
Lambert,  ante,  p.  809,  a  right  of  common  of  pasture  for  cattle  levant  and 
couchant,  upon  a  certain  close  as  appurtenant  thereto,  was  held  to  have 
been  proved,  by  evidence  that  cattle  housed  on  the  close  had,  for  30  years, 
been  turned  on  the  common,  though  they  had  not  actually  been  fed  from 
the  produce  of  the  close,  which  was  not  then  cultivated  in  a  manner 
suitable  for  the  support  of  cattle.  See  De  la  Warr,  Karl  v.  Miles,  17  Ch. 
D.  535,  593,  000,  C.A.,  and  post,  p.  810.  The  plaintiff  need  not 
prove  his  title  to  the  same  extent  as  set  out  in  the  statement  of  claim ; 
for  the  disturbance  is  the  gist  of  the  action,  and  the  title  is  only  induce- 
ment. B.  N.  P.  75,  76;  1  Wins.  Saund.  345,  34(3,  (2).  But  though  the 
right  proved  may  be  larger  than  the  right  alleged,  it  ought  to  be  a  right 
which  includes  the  one  alleged.  Bailey  v.  Appleyard,  8  Ad.  &  E.  161. 
An  allegation  of  right  of  common  for  all  the  plaintiff's  cattle,  levant  and 
couchant,  is  supported  in  evidence,  although  the  common  is  not  sufficient 
to  feed  all  the  cattle  for  any  length  of  time.  Willis  v.  Ward,  2  Chitty, 
297.  Where  the  plaintiff  claimed  a  right  of  common  for  all  his  common- 
able cattle,  and  the  proof  was  that  he  had  turned  on  all  the  cattle  he  had 
kept,  but  had  never  kept  any  sheep,  it  was  held  that  this  was  evidence  of 
a  right  for  all  commonable  cattle  to  be  left  to  the  consideration  of  the 
jury.     Manifold  v.  Pennington,  4  B.  &  C.  161. 

A  liberty  to  hunt,  hawk,  fish,  and  fowl,  is  within  sect.  1  of  the  Pre- 
scription Act,  and  may  be  exercised  by  servants.  Wichham  v.  Hawker,  7 
M.  &  W.  63.  See  Bland  v.  Lipscombe,  4  E.  &  B.  713(c);  Bruce  v. 
Hellhvell,  5  II.  &  N.  609;  29  L.  J.,  Ex.  297;  Kmart  v.  Graham,  1 
H.  L.  C.  331;  29  L.  J.,  Ex.  88;  Leconfield,  Ld.  v.  Dixon,  L.  E.,  3  Ex. 
30,  Ex.  Ch.  ;  Sowerby  v.  Smith,  L.  R,  9  C.  P.  524,  Ex.  Ch.  ;  Deroushire, 
Duke  of  v.  O'Connor,  24  Q.  B.  D.  468,  C.  A. 

The  fact  that  some  of  the  tenants  of  a  manor  have  yielded  to  the  lord's 
attempt  to  stop  a  user  of  a  common,  is  not  an  interruption  of  the  right 
within  sect.  4,  so  as  to  bar  the  rights  of  the  freeholders,  who,  as  a  body, 
have  not  yielded  to  the  lord's  claim.  Warrick  v.  Queen's  College,  Oxford, 
L.  E.,  10  Eq.  105.     See  Glover  v.  Coleman,  L.  R,  10  C.  P.  108,  ante,  pi  805. 

Proof  of  disturbance  by  the  defendant."]  This  evidence  is  proper  on  a 
defence  which  denies  the  wrongful  act,  and  not  the  right.  The  action  is 
maintainable  against  another  commoner,  as  well  as  against  a  stranger  ; 
Atkinson  v.  Teasdale,  2  W.  Bl.  817;  although  the  plaintiff  himself  has 
been  guilty  of  a  surcharge.  Hobson  v.  Todd,  4  T.  E.  71.  But,  in  an 
action  against  the  lord,  the  plaintiff  must  allege  a  surcharge,  and  (if 
denied)  prove  it  by  showing  that  there  is  not  a  sufficiency  of  common  left 
for  him.  Smith  v.  Feverel,  2  Mod.  6;  1  Wms.  Saund.  346  ft  (in  notis). 
Where  the  lord  has  licensed  a  third  person  to  put  cattle  on  the  common, 
the  plaintiff  may  declare  against  him  as  a  stranger  for  a  disturbance 
generally  ;  Id.  ;  Hobson  v.  Todd,  4  T.  E.  73  ;  and  it  will,  it  seems,  lie 
upon  the  defendant  to  prove  the  licence,  and  that  he  has  not  exceeded  it, 
and  has  left  sufficient  common  for  the  plaintiff.  1  Wms.  Saund.,  supra. 
But,  this  defence  must  be  pleaded  specially. 

Damage.']  In  an  action  against  a  stranger,  the  smallest  damage,  as 
carrying  away  the  dung  from  the  common,  is  sufficient  to  maintain  the 


Damage. — Defence. — Action  for  Disturbance  of  Way.  811' 

action.  Pindar  v.  Wadaivorth,  2  East,  154.  And  in  an  action  against 
another  commoner  for  surcharging,  it  is  sufficient  to  prove  that  the 
defendant  put  on  the  common  more  cattle  than  he  had  a  right  to  do, 
without  proving  any  specific  damage.     Hobson  v.  TmliJ,  ante.  p.  810. 

Where  the  disturbance  is  continuing,  damages  are  now  assessed  down 
to  the  time  of  assessment :  Pailes,  1883,  O.  xxxvi.,  r.  58,  ante,  pp.  290,  759. 

Defence. 

The  defendant  may  show,  under  a  proper  statement  of  defence,  that  the- 
common  has  been  enclosed  and  held  in  severalty,  adversely,  for  upwards 
of  20  years,  which  is  a  bar  to  the  entry  of  the  commoner.     Hawke  v. 
Bacon ,  2  Taunt.  1 56.    Or  he  may  show  an  extinction  by  unity  of  possessii  n  i , 
post.  p.  822;  or  by  inclosure  for  over  20  years;    Tapley  v.   Wainwright,  5- 
B.  &  Ad.  395  ;  or  by  approvement,   leaving  sufficient  common  to  those 
en titled  to  it;  Arlett  v.  Ellis,  7  B.  &  C.  346;  Robinson  v.  Duleep  Singh,  11 
Ch.   D.    798,    C.  A.     As   to  extinguishment  by  enfranchisement  of   the 
dominant  tenement,   see  Baring  v.   Abingdon,   (1892)   2   Ch.   374.     The 
sufficiency  is  not  measured  by  the  present  exercise  by  the  commoners  of 
their  right.     Robertson  v.  Hartopp,  43  Ch.  D.  484,  C.  A.,  commenting  on 
Lascelles  v.  Lrf.  Onslow,  2  Q.  B.  D.  433 ;  see  also  cases  cited  ante,  p.  809. 
The  lord  of  the  manor  may  take  gravel,  marl,  loam,  and  sub-soil  of  the 
waste  for  his  own  use,  or  for  sale,  if  he  do  not  infringe  on  the  rights  of 
the  commoners,  the  onus  of  proving  which  Lies  on  them.     Hall  v.  Byron, 
4  Ch.  D.  667.     Such  matters  must  now  in  general  be  pleaded  specially,  as 
they  would,  if  not  so  pleaded,  be  likely  to  take  the  plaintiff  by  surprise. 
See  Bules,  1883,  0.  xix.,  r.  15,  ante,  p.  309.     Where  the  claim  is  founded 
on  30  years'  user,  the  defendant  may  show  that  the  dominant  tenement 
was  land  allotted  and  enclosed  40  years  ago  under  an  Inclosure  Act,  that 
the  land  over  which  the  right  was  claimed  was  and  is  part  of  the  Crown 
demesne,  and  that  at  that  time,  and  ever  since,  the  Crown  was  disabled 
by  statute  from  making  any  such  grant  of  common.     And  quasre  whether 
the  Prescription  Act  applies  to  land  over  which  there  was,  during  the  time 
of  enjoyment,  a  statutable  prohibition  to  make  any  such  grant  ?     Mill  v. 
New  Forest,  Commissioners  of,  18  C.  B.  60;  25  L.  J.,  C.  P.  212  ;  and  see 
Wingrove  Cooke  on  Inclosures  and  Bights  of  Common,  4th  ed.  92. 
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In  an  action  for  the  disturbance  of  a  private  way,  the  statement  of 
claim  usually  alleges  the  possession  of  certain  premises,  a  right  of  way 
appurtenant  thereto,  and  the  disturbance  of  it  by  the  defendant.  It 
cannot,  in  general,  be  brought  by  a  reversioner,  unless  the  disturbance  be 
of  a  permanent  character,  such  as  an  obstruction  of  the  way  by  a  wall, 
posts,  &c,  so  as  to  threaten  an  injury  to  the  freehold.  See  Kidgill  v. 
Moor,  9  0.  B.  364  ;  19  L.  J.,  C.  P.  177  ;'  and  the  cases  there  cited.  Pall: 
v.  Skinner,  18  Q.  B.  56S  ;  22  L.  J.,  O  B.  27  ;  and  further,  ante,  pp.  748 
ct  seq.  As  to  obstruction  of  a  churchway,  see  Batten  v.  Gedye,  41  Ch.  D. 
507. 

Right  of  way,  how  'proved.']  The  modes  of  proving  a  right  of  way  are 
(1)  by  express  grant,  (2)  by  user,  (3)  by  necessity,  (4)  by  the  Act  of 
Inclosure  Commissioners. 

When  the  user  has  not  continued  down  to  the  commencement  of  the 
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suit,  then  the  right  must  be  claimed  by  prescription  at  common  law,  or 
by  a  grant  alleged  to  have  existed,  but  now  to  be  lost ;  for  in  such  a  case 
the  claim  under  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  could  not  be 
supported.     See  Bullen  &  Leake  on  Pleading,  3rd  ed.,  p.  811  (b). 

The  termini  of  the  way,  as  stated  in  the  claim  must  be  proved ;  but  a 
variance  in  this  respect  would  be  at  once  amended  if  no  injustice  were 
thereby  done.      Vide  pp.  292  et  seq. 

The  owners  of  land  adjoining  a  public  highway,  have  a  right  to  go  on 
the  highway,  from  any  point  on  their  own  land.  Marshall  v.  UUeswater 
S.  Navigation  Co.,  L.  B.,  7  Q.  B.  166,  172,  per  Blackburn,  J. 

If  the  claim  allege  the  way  to  be  enjoyed  "  by  reason  "  of  a  messuage, 
it  will  not  be  supported  by  proof  of  a  right  independent  of  it.  Fentiman 
v.  Smith,  4  East,  107  ;  Barnes  v.  Ward,  ante,  p.  752.  The  allegation  may 
generally  be  struck  out,  or  otherwise  amended.  Hearsay  evidence  is  not 
admissible  to  prove  a  private  way.     See  ante,  p.  49. 

Bight  of  way,  how  proved — by  express  grant. .]  The  proof  of  a  right  of 
way  by  express  grant  is,  of  course,  a  question  more  of  construction  than 
of  evidence.  See  Clifford  v.  Hoare,  L.  B.,  9  C.  P.  362 ;  Cannon  v.  Villars, 
8  Ch.  D.  415.  By  the  Conveyancing,  &c,  Act,  1881,  44  &  45  V.  c.  41,  s.  6, 
conveyances  of  land  made  after  Dec.  31st,  1881,  are  to  be  deemed  to  include 
certain  general  words,  unless  expressly  excluded.  As  to  the  construction 
to  be  given  to  general  words,  see  Brett  v.  C/vwser,  5  C.  P.  D.  376,  and  cases 
there  cited.  The  grant  may  arise  by  estoppel ;  as  where  land  demised  is 
described  as  bounded  by  "  newly-made  streets,"  which  are  set  out  in  an 
indorsed  plan,  and  the  lessee  is  bound  to  build  houses  on  the  land,  and  "  to 
kerb  the  causeways  adjoining  the  said  land,"  the  lessor  and  his  assigns  are 
estopped  from  denying  a  right  of  way  along  the  street.  Eapley  v.  Wilkes, 
L.  B. ,  7  Ex.  298.  It  is  to  be  observed  that  a  grant  of  a  right  of  way  in  gross 
may  be  made  good  against  subsequent  assignees  of  the  servient  tenement, 
although  covenants  to  keep  it  in  repair,  &c,  cannot,  as  not  running  with  the 
land.  Spencer' 's  case,  1  Smith's  Lead.  Cas.,  in  notis.  On  a  severance  of  the 
dominant  tenement  the  right  of  way  is  also  severable  and  apportionable. 
Newcomen  v.  Coulson,  5  Ch.  I).  133,  C.  A.  The  grantee  of  a  private  way 
must  repair  it,  if  necessary,  himself,  and  the  owner  of  the  servient  tenement 
is  not  bound  to  do  so,  unless  he  has  expresslv  so  bound  himself.  Pom  fret 
v.  Bin-oft,  1  Wms.  Saund.  322  b. ;  Ingram  v.  Morecraft,  33  Beav.  49.  But 
the  grantee  is  not  compellable  to  repair  it.  Duncan  v.  Louth,  6  Q.  B. 
904,  910.  Where  the  agreement  for  sale  of  land  A.,  which  was  between 
two  other  plots  of  the  vendor's  land,  provided  for  the  right  of  access 
over  A.,  but  the  conveyance  conveyed  all  rights,  ways,  easements,  estates, 
&c,  and  contained  no  reservation  of  a  right  of  way,  any  right  of  access 
stipulated  for,  was  held  to  be  extinguished.  Teebay  v.  Manchester,  &c, 
Bg.  Co.,  24  Ch.  D.  572. 

Bight  of  wag,  how  proved — by  implied  grant  or  by  necessity."]  A  right  of 
way  by  necessity,  as  it  is  sometimes  called,  is  really  a  way  by  implied  grant. 
If  A.  grant  a  tenement  surrounded  by  his  own  land  to  B.,  B  is  entitled  to 
a  right  of  way  to  it  through  the  land  of  the  grantor,  if  such  way  be 
absolutelv  necessary  to  the  enjovment  of  what  is  granted.  1  Wms.  Saund. 
323  a,  ((>');  Palmer  v.  Fletcher,  1  Lev.  122;  Staple  v.  Heydon,  6  Mod.  3; 
Gayfordv.  Moffatt,  L.  B„  4  Ch.  133;  Polden  v.  Bastard,  L.  B.,  1  Q.  B. 
156,  161,  Ex.  Ch.  And  where  the  land  conveyed  encloses  the  reserved 
land  there  is  an  implied  re-grant  to  the  grantor  of  a  way  through  it. 
I'iunivgton  v.  Galland,  9  Exch.  1 ;  22  L.  J.,  Ex.  348.  See  also  Da  vies  v. 
Sear,  L.  B.,  7  Eq.  427.     The  extent  of  this  right  of  way  re-granted,  is 
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limited  by  the  use  made  of  the  reserved  land,  at  the  time  of  the  grant  • 
London,  Cor.  of  v.  Biggs,  13  Ch.  D.  798 ;  and  it  seems  that  the  same  rule 
applies  where  the  land  granted  is  surrounded  by  the  grantor's  land. 
S.  C,  per  Jessel,  M.E.  This  re-grant  is  an  exception  to  the  general 
principle,  that  in  the  case  of  a  grant  there  is  no  re-grant  of  easements 
over  the  land  granted  :  see  Wheeldon  v.  Burrows,  12  Ch.  D.  31,  C.  A.  But 
the  re-grant  only  arises  in  those  cases  in  which  it  is  necessary  for 
the  enjoyment  of  the  land  retained.  See  S.  C. ;  Dodd  v.  Burchell, 
1  H.  &  C.  113;  31  L.  J.,  Ex.  364.  See  further  as  to  implied  grants, 
cases  cited  post,  p.  824 ;  and  as  to  the  user  of  a  way  of  necessity,  post, 
p.  821.  As  to  the  mode  of  ascertaining  the  way,  see  Pearson  v.  Spencer, 
1  B.  &  S.  571. 

Eight  of  way,  hoi"  proved — by  prescription  at  common  law,  or  non-existing 
grant.']  Formerly  a  right  of  way  not  claimed  by  express  grant  must  have 
been  shown  to  have  existed  from  time  immemorial,  that  is,  from  the 
beginning  of  the  reign  of  Richard  I.  (a.d.  1189).  This  is  called  a  claim 
by  prescription  at  common  law,  to  distinguish  it  from  a  different  kind  of 
prescription  created  by  statute. 

But  as  it  would,  in  almost  all  cases,  be  impossible  to  show  the  existence 
of  the  right  for  so  long  a  period,  evidence  of  user  for  a  much  shorter 
period,  has  been  long  considered  sufficient  to  support  a  claim  by  prescrip- 
tion at  common  law,  if  not  negatived  by  showing,  as  is  sometimes 
possible,  that  the  right  came  into  existence  at  a  later  date.  This  period 
has  been  fixed  by  analogy  to  the  limitation  contained  in  the  21  J.  1,  c.  16, 
at  20  years. 

And  although  the  evidence  fail  to  support  a  claim  by  prescription  at 
common  law,  by  reason  of  its  appearing  that  the  right  originated  at  a  date 
later  than  the  reign  of  Richard  I.,  it  will  be  sufficient  to  support  a  claim 
of  the  same  right  by  lost  or  non-existing  grant.  This  means  a  modern 
express  grant,  of  the  existence  of  which,  enjoyment  for  a  period  of  20 
years  is  held  to  be  evidence. 

The  only  reason  for  claiming  a  right  of  this  kind  by  prescription  at 
common  law,  and  also  by  lost  grant,  would  seem  to  be  a  doubt  as  to  the 
conclusiveness  of  the  presumption  in  the  latter  case;  i.e.,  a  doubt  how 
far  a  jury  would  be  at  liberty  to  disregard  the  evidence  of  enjoyment 
and  negative  the  grant.  It  is  probable,  however,  that  if  they  did  so,  the 
court  would  grant  a  new  trial  toties  quoties.  See  Jenkins  v.  Harvey, 
1  C.  M.  &  R.  894. 

For  the  authorities,  see  1  Wms.  Saund.  323  b,  (6) ;  2  /'/.  17  J  a,  (2) ;  and 
ante,  p.  39,  tit.  Presumption  of  grants,  ifcc. 

Bight  of  way,  how  proved — 2  &  3  W.  4,  c.  71.]  By  the  Prescription 
Act,  1832,  2  &  3  W.  4,  c.  71 ,  s,  2,  "  no  claim  which  may  be  lawfully  made  at 
the  common  law  by  custom,  prescription,  or  grant  to  any  way  or  other 
easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed, 
or  derived  upon,  over,  or  from  any  land  or  water  of  our  said  lord  the  king, 
his  heirs,  or  successors,  or  being  parcel  of  the  duchy  of  Lancaster,  or  of 
the  duchy  of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay 
person,  or  body  corporate,  when  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full  period  of  20  years  shall  be 
defeated  or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  20  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now- 
liable  to  be  defeated ;  and  where  such  way  or  other  matter  as  herein  last 
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before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period   of   40   years,    the  right   thereto   shall   be   deemed   absolute    and 
indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed,  by  some 
consent  or  agreement,  expressly  given  or  made  for  that  purpose,  by  deed 
or  writing."     By  sect,  5,  "in  all  actions  upon  the  case,  and  other  pleadings 
wherein  the  party  claiming,  may  now  by  law  allege  his  right  generally, 
without  averring  the  existence  of  such  right  from  time  immemorial,  such 
general  allegation  shall  still  be  deemed  sufficient,  and  if  the  same  shall 
be  denied,  all  and  every  the  matters  in  this  act  mentioned  and  provided, 
which  shall  be  applicable  to  the  case  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation  ;  and  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings,  wherein  before  the  passing  of  this  act. 
it  would  have  been  necessary  to  allege  the  right  to  have  existed  from  time 
immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof,  as  of 
right,  by  the  occupiers  of  the  tenement,  in  respect  whereof  the  same  is 
claimed,  for  and  during  such  of  the  periods  mentioned  in  this  act  as  may 
be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of 
the  owner  of  the  fee  as  is  now  usually  done  ;  and  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  contract, 
agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or 
matter   of    fact   or   of   law   not   inconsistent   with   the    simple   fact    of 
enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer 
to  _  the  allegation  of   the  party  claiming,  and   shall  not  be  received  in 
evidence  on  any  general  traverse  or  denial  of  such  allegation."     As  to  the 
word  "hereinbefore  "  in  this  section,  see  observations  in  Pne  v.  Mumford 
11  Q.  B.  668,  672,  677. 

In  addition  to  the  provisions  in  sects.  4,  6,  7  (recited  ante,  pp.  S02,  809), 
and  which  apply  to  ways  and  other  easements,  sect.  8  also  provides  that 
when  land  or  water,  upon,  over  or  from  which  anyway  or  other  convenient 
(sic. ;  97/.  easement,  see  Laird  v.  Briggs,  19  Ch.  £>.  33,  per  Jessel,  M.  E.) 
watercourse  or  use  of  water  shall  have  been  enjoyed  or  derived,  has  been 
held  under  any  term  of  life  or  years,  exceeding  3  years,  the  time  of 
enjoyment  during  such  term  shall 'be  excluded  in  the  computation  of  the 
period  of  40  years,  "  in  case  the  claim  shall  within  3  years  next  after 
the  end  or  sooner  determination  of  such  term  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determination  thereof." 

The  words  "or  other  easement,"  in  sect.  2,  are,  it  seems,  applicable  to 
all  easements,  although  not  analogous  to  the  contiguous  words,  "way" 
or  "  watercourse."  Angus  v.  Dalton,  6  Ap.  Ca.  740,  798,  per  Ld.  Selborne  ; 
ace.  Simpson  v.  Godmanchester  Cor.,  (1897)  A.  C.  696,  709,  per  Ld.  Davey. 
The  decision  in  Mounsey  v.  Tsmay,  3  H.  &  C.  486;  34  L.  J.,  Ex.  52,  in 
which  a  contrary  opinion  was  expressed,  may  be  supported  on  the  ground 
that  the  easement,  which  was  for  all  the  citizens  of  a  neighbouring  city, 
to  run  horse  races  over  certain  lands  yearly  on  Ascension  Day,  was  claimed 
on  behalf  of  a  body  of  persons,  as  to  whom  prescription  was  inapplicable ; 
see  Bermondsey,  Vestry  of  v.  Brown.,  post,  p.  818.  No  right  can  be 
acquired,  under  sect.  2,  to  send  noise  or  vibration  over  the  neighbouring 
land.  Sturges  v.  Bridgman,  11  Ch.  D.  852,  C.  A.  The  Act  does  not 
apply  to  rights  in  gross.  Shuttleworth  v.  Le  Fleming,  19  C.  B.,  N.  S.  687  ; 
34  L.  J.,  C.  P.  309. 

Upon  the  construction  of  this  statute,  the  following  decisions  have 
occurred : — In  order  to  establish  a  right  of  way  by  enjoyment  for  20 
years,  it  must  be  proved  that  the  claimant  has  enjoyed  it  for  the  full 
period  required,  and  that  he  has  done  so,  "  as  of  right."  Therefore  if  the 
way  shall  appear  to  have  been  enjoyed  by  the  claimant,  not  openly,  but 
by  stealth,  as  a  trespasser  would  have  done,  or  if  he  shall  have  occasion- 
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ally  asked  the  permission  of  the  occupier  of  the  land,  no  title  will  he  so 
acquired.  So,  if  there  has  been  unity  of  possession  during  all  or  part  of 
the  time,  for  then  the  claimant  wili  not  have  enjoyed,  as  of  right,  the 
easement  birt  the  soil  itself.  So,  the  easement  must  have  been  enjoyed 
without  interruption.  Again,  such  claim  may  be  defeated  in  any  other 
way  by  which  a  similar  claim  by  custom,  prescription  or  grant,  may  be 
defeasible ;  and  therefore  it  may  be  answered  by  proof  of  a  grant,  or  of  a 
licence,  written  or  oral,  for  a  limited  period,  comprising  the  whole  or  part 
of  the  20  years,  or  by  proof  of  the  absence  or  ignorance  of  the  parties 
interested  in  opposing  the  claims,  and  their  agents,  during  the  whole  time 
that  it  was  exercised.  See  the  judgment  in  Bright  v.  Walker,  1  C.  M.  &  R. 
219.  So,  where  in  an  action  of  trespass,  the  defendants  pleaded  that  thev 
had  for  20  years  as  of  right  and  without  interruption  used  a  right  of  way, 
Parke,  B.,  observed  :  "  The  permission  asked  for  and  given  shows  that  the 
occupiers  of  the  closes  did  not  enjoy  the  way  '  as  of  right ; '  and  also  that 
they  did  not  enjoy  it  uninterruptedly."  Lord  Lyndhurst,  C.  B.,  also  said  : 
"The  simple  issue  is,  whether  there  has  been  a  continued  enjoyment  of 
the  way  for  20  years  ;  and  any  evidence  negativing  the  continuance  is 
admissible.  Every  time  that  the  occupiers  ask  for  leave,  they  admit  that 
the  former  licence  had  expired,  and  that  the  continuance  of  the  enjoyment 
was  broken."  Monmouthshire  Canal  Co.  v.  Harford,  1  0.  M.  &  R.  614,  631. 
See  also  per  Cur.  Tickle  v.  Brown,  4  Ad.  &  E.  369,  382,  383. 

Thus,  an  annual  payment  for  the  use  of  the  way,  paid  under  an  agree- 
ment made  within  40  years  before  action,  will  defeat  an  enjoyment  for 
that  period.  S.  C.  So,  will  proof  of  leave  and  licence,  applied  for  and 
granted  within  the  40  years.  Beasley  v.  Clarke,  2  N.  C.  705.  The  acts  of 
enjoyment  must  not  be  ant  vi,  aid  clam,  ant  precario.  Eaton  v.  Swansea 
Waterworks,  17  Q.  B.  267,  275;  20  L.  J.,  Q.  B.  4S5,  per  Erie,  J.  ;  Gaved 
v.  Martini,  19  C.  B.,  N.  S.  732,  743;  34  L.  J..  C.  P.  353,  357.  per  Id.  As 
the  resrdt  of  the  authorities  it  has  recently  been  laid  down  "  that  actual 
uninterrupted  enjoyment  of  a  way  for  40  years  suffices  to  establish  the 
easement:  unless  it  can  be  shown  to  have  been  enjoyed  under  some 
written  consent  or  agreement.  And  further,  that  a  parol  licence  is  of  no 
moment  unless  it  was  applied  for  and  granted  within  the  period  of  40 
years,  in  which  case  it  may  probably  be  used  to  negative  the  enjoyment 
of  the  easement  for  40  years."  And  that  "this  principle  must"  .  .  . 
"apply  whether  the  parol  licence  is  gratuitous  or  for  a  consideration." 
Gardiner  v.  Hodgson's,  &c,  Brewery  Co.,  (1900)  1  Ch.  592,  600,  per  Cozens 
Hardy,  J.  Thus  where  G.  has  enjoyed  a  right  of  way  to  his  messuage 
for  the  40  years  next  before  action,  under  an  oral  licence  given  before  the 
commencement  of  that  period,  for  the  use  of  the  way,  in  consideration  of 
an  annual  payment  of  15s.,  which  he  has  since  paid,  G.  acquires  under 
sect.  2,  an  indefeasible  right  to  the  use  of  the  way,  unless  enjoyment  by 
consent  or  agreement  in  writing  be  shown.  S.  C.  Proof  that  the  plaintiff, 
before  the  commencement  of  the  period,  held  the  right  under  a  lease,  is  evi- 
dence from  which  the  jury  may,  if  they  think  proper,  infer  a  permissive 
enjoyment  after  its  expiration.  Clay  v.  ShacJceray,  2  M.  &  Bob.  244.  See 
also  Chamber  < 'oil i erg  Go.  v.  Hopwood,  32  Ch.  D.  549,  C.  A.,  and  Tone  v. 
Preston,  24  Ch.  D.  739.  Unity  of  possession  disproves  the  enjoyment  of  the 
easement  as  such.  Onley  v.  Gardiner,  A  M.  &  W.  496;  Clayton  v.  Corbi/. 
2  Q.  B.  813  ;  Winship  v.'  Hudspeth,  10  Exch.  5;  23  L.  J.,  Ex.  268.  For 
this  reason,  a  tenant  of  land  cannot  acquire,  by  prescription,  an  easement 
appurtenant  to  such  land,  over  other  land  belonging  to  his  landlord,  for 
the  occupation  of  the  tenant  is  the  occupation  of  the  landlord.  Gay  ford  v. 
Moffatt,  L.  B.,  4  Ch.  133.  Where  the  easement  has  been  enjoyed  without 
the  knowledge  of  either  party,  the  user  will  not,  as  required  by  the  statute. 
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be  under  a  claim  of  right.  See  Partridge  v.  Scott,  3  M.  &  W.  220,  cited 
ante,  p.  800. 

An  enjoyment  for  50  years  down  to  within  a  few  years  before  action 
brought,  when  it  ceased,  will  not  establish  a  right  of  way  under  this 
statute.  Parker  v.  Mitchell,  11  Ad.  &  E.  788;  Lowe  v.  Carpenter,  6  Exch. 
825;  20  L.  J.,  Ex.  374.  So,  where  the  user  was  at  intervals  of  12  years, 
and  the  last  user,  but  one,  was  12  years  before  action,  the  statute  did  not 
apply.  Hollins  v.  Verney,  13  Q.  B.  D.  304,  C.  A.  Although,  however,  non- 
user  for  more  than  a  year  is  prima  facie  fatal  to  the  right,  yet  it  maybe  so 
explained  as  to  warrant  a  jury  in  finding  an  actual  enjoyment  for  the  statu- 
tory period,  at  whatever  part  of  that  period  the  non-user  may  occur.  S.  C. 
Id.  313, 314,  C.  A.  Thus  the  non-user  may  be  explained  by  the  circumstance 
of  the  claimant  not  having  any  necessity  for  the  enjoyment.    Carr  v.  Foster, 

3  Q.  B.  581.  It  has  been  ruled,  that  if  there  be  10  years'  enjoyment  of  aright 
of  way,  and  then  a  cessation  under  a  temporary  agreement  for  another  10 
years,  yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for  20  years  to 
make  it  indefeasible  under  the  statute,  for  the  agreement  to  suspend  the 
enjoyment  of  the  right  does  not  extinguish,  nor  is  it  inconsistent  with  the 
right.  Thus,  if,  instead  of  a  direct  path  from  A.  to  B.,  another  track 
over  the  plaintiff's  land  from  A.  to  C.  and  thence  to  B.,  had  been 
substituted  by  oral  agreement  of  the  parties  for  an  indefinite  time,  yet 
the  user  of  the  substituted  line  may  be  considered  as  substantially  an 
exercise  of  the  old  light,  and  evidence  of  the  continued  enjoyment  of  it. 
Per  Patteson,  J.,  Payne  v.  Shedden,  1  M.  »Jc  Rob.  383;  and  see  Hale  v. 
Oldroyd,  14  M.  &  W.  789;  Hall  v.  Swift,  4  N.  C.  381.  In  order  to  prove 
40  years'  user,  evidence  may  be  given  further  back,  to  raise  a  presumption 
of  user  at  the  beginning  of  the  period  of  the  40  years.     Law&on  v.  Langley, 

4  Ad.  &  E.  890.  An  interruption  under  this  Act  must  be  by  the  owner  of 
the  locus  inquo  {i.e.,  of  the  servient  land).  Per  Parke,  B.,  Onley  v.  Gardiner, 
4  M.  &  W.  497.  Where,  pending  negotiations  for  a  compromise,  there 
has  been  an  interruption  of  the  enjoyment  for  more  than  one  year  before 
action  brought,  it  is  for  the  jury  to  say  whether  the  interruption  has  been 
acquiesced  in  or  not.  Bennison  v.  Cartwright,  5  B.  &  S.  1 ;  33  L.  J., 
Q.  B.  137.  Accord.  Glover  v.  Coleman,  L.  B.,  10  C.  P.  108,  ante,  p.  805. 
When  non-user  of  a  way  for  a  year  is  proved  by  the  defendant,  he  may 
also  prove  payment  of  an  acknowledgment  for  the  user  just  before  the 
non-user,  in  order  to  rebut  the  inference  of  a  mere  voluntary  forbearance 
on  the  part  of  the  claimant.  Tickle  v.  Brown,  4  Ad.  &  E.  369.  A  claim 
of  way  for  cattle  and  carts  may  be  proved  by  showing  constant  use  for 
cattle,  and  a  user  for  less  than  20  years  for  carts,  the  claimant  not 
having  possessed  carts  for  parts  of  the  period.  Bare  v.  Heathcote, 
25  L.  J.,  Ex.  245. 

A  consent  in  writing  by  a  party  who  could  have  objected,  during  any 
part  of  the  period,  will  prevent  the  operation  of  the  statute.  Toynbee  v. 
Brown,  3  Exch.  117  (decided  on  the  Tithe  Prescription  Act,  2  &  3  W.  4, 
c.  100).  Quaere,  whether  a  consent  contained  in  an  answer  in  Chancery 
would  be  sufficient.     S.  C. 

By  sect.  7  {ante,  p.  809),  where  the  person  who  ought  to  resist  the  claim 
of  right  is  under  certain  disabilities,  or  is  tenant  for  Hfe,  the  period  of 
disability  or  of  the  life  estate  is  to  be  excluded  from  the  period  of  20  or 
30  years,  as  the  case  may  be.  Bf,  therefore,  any  such  disability  occur 
during  the  20  or  30  years  next  before  the  suit,  the  claimant  must  make- 
up the  full  period  by  proof  of  user  before  it  began  ;  and  the  whole  period 
of  20  or  30  years  so  made  up  will  be  deemed  to  be  "  next  before  the  suit" 
within  the  meaning  of  the  Act.  Thus,  where  defendant  pleaded  enjoyment 
of  a  profit  in  alieno  solo  for  30  years,  to  which  the  plaintiff  replied  a  tenancy 
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for  life  for  25  years  out  of  the  30,  to  which  defendant  rejoined  that  the 
life  estate  did  not  continue  during  the  30  years,  and  defendant  proved 
an  enjoyment  for  24  years  next  before,  and  6  years  next  after  the  life 
estate  till  action  brought,  the  defendant  was  held  entitled  to  a  verdict. 
Clayton  v.  Corby,  2  Q.  B.  813.  But,  in  the  absence  of  such  special  reply, 
30  consecutive  years  must  be  shown.  S.  C.  The  life-estate  must  be  specially 
replied,  and  cannot  be  shown  on  a  traverse  of  the  enjoyment  ;  for  it  is  a 
"matter  not  inconsistent  with  the  simple  fact  of  enjoyment."  Pyev. 
Mumford,  11  Q.  B.  666 ;  Kinloch  v.  Nevile,  6  M.  &  "W.  795.  And  it  woidd 
seem  that  such  disability  will  not  prevent  a  legal  interruption,  submitted 
to  while  it  lasted,  from  defeating  the  claim.     Clayton  v.  Corby,  supra. 

Under  sect.  8  (ante,  p.  814),  a  tenancy  of  term  of  life,  or  of  years  ex- 
ceeding 3,  will  be  excluded  from  the  computation  of  40  years  (applicable 
to  ways  and  watercourses),  only  on  condition  that  the  claim  is  resisted  by 
the  reversioner,  within  3  years  after  the  determination  of  the  term. 
Wright  v.  Williams,  1  M.  &  W.  77.  But  such  tenancy  for  more  than 
3  years  is  not  excluded  from  the  computation  where  the  claim  is  in 
respect  of  20  years'  enjoyment.  Palk  v.  Shinner,  18  Q.  B.  568;  22  L.  J.r 
Q.  B.  27.  In  sect.  8,  the  word  "  reversion  "  does  not  include  a  remainder. 
Laird  v.  Briggs,  19  Ch.  D.  22,  C.  A. 

Where  a  way  has  been  used,  adversely  for  20  years,  over  land  in  pos- 
session of  a  lessee,  A.,  the  dominant  and  servient  tenements  being  both 
held  under  leases  for  lives  granted  by  a  bishop  B.,  who  held  it  in  right 
of  his  see,  this  user  did  not  affect  the  see  and  gives  no  right  as  against 
either  B.  or  A.,  Bright  v.  Walker,  1  C.  M.  &  B.  211  ;  accord.  Wheaton  v. 
Ma  /ile,  (1893)  3  Ch.  48,  C.  A. ;  for  "the  act  has  not  created  a  cla'ss  of  ease- 
ments which  could  not  be  gained  by  prescription  at  common  law,  or 
in  other  words,  has  not  created  an  easement  for  a  limited  time  only,  or 
available  'only  against  particular  owners  or  occupiers  of  the  servient 
tenement."  S.  0.  /'/.  65.  But  A.  would  be  bound  by  user  for  40  years, 
unless  he  disputed  the  right  within  3  years  after  the  end  of  the  lease. 
See  sect.  8.  Harris  v.  Be  Pinna,  33  Ch.  D.  238,  251  et  seq.  See  Wright 
v.  Williams,  supra. 

Public  right  of  way.']  In  an  action  for  the  disturbance  of  a  public  right 
of  way,  the  statement  of  claim  usually  states  the  existence  of  a  public 
highway,  the  plaintiff's  possession  of  adjoining  premises,  and  his  dis- 
turbance in  the  use  of  the  way.  For  an  obstruction  of  a  permanent 
character  it  would  seem  that  an  action  may  be  brought  by  a  reversioner. 
Kidc/ill  v.  Moor,  9  C.  B.  364;  19  L.  J.,  C.  P.  177;  Simpson  v.  Savage,  1 
C.  B.,  N.  S.  347  ;  26  L.  J.,  C.  P.  50.  It  must  be  shown  that  the  plaintiff 
has  sustained  an  inconvenience  beyond  that  which  is  common  to  the 
public  at  large.      Vide  Action  for  Nuisance,  ante,  p.  748. 

Proof  of  public  way.']  Public  ways,  when  not  created  and  regulated  by 
Acts  of  Parliament,  are  usually  proved  by  notorious  and  uninterrupted 
user,  from  which  a  dedication  to  the  public  by  the  owner  of  the  land  over 
which  the  way  extends  may  be  implied.  "  If  the  owner  of  the  soil  throws 
open  a  passage  and  neither  marks  by  any  visible  distinction  that  he  means 
to  preserve  all  his  rights  over  it,  nor  exclude  persons  from  passing  through 
it  by  positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to  the 
public."  Per  Ld.  Ellenborough,  B.  v.  Lloyd,  1  Camp.  262;  British 
Museum,  Trustees  of  v.  Finnis,  5  C.  &  P.  460.  But,  proof  of  a  bar  having 
been  placed  across  the  street  soon  after  the  houses  which  form  the  street 
were  finished,  will  rebut  the  presumption  of  dedication,  though  the  bar 
was  soon  afterwards  knocked  down,  and  the  way  used  as  a  thoroughfare 
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Roberts  v.  Karr,  1  Camp.  262,  n.  See  also  Healeyv.  Batley,  Corporation, 
of,  L.  R.,  19  Eq.  375.  The  question  of  dedication  depends  upon  the  time 
and  nature  of  the  enjoyment  of  the  passage  over  the  land ;  therefore 
where  the  plaintiff  erected  a  street  leading  out  of  a  highway  across  his 
own  close,  and  terminating  at  the  edge  of  the  defendant's  adjoining  close, 
which  was  separated  by  the  defendant's  fence  from  the  end  of  the  street, 
after  21  years  (during  19  of  which  the  houses  were  completed,  and  the 
street  publicly  watched,  cleansed  and  lighted,  and  both  footways  and 
half  the  horseway  paved  at  the  expense  of  the  inhabitants),  it  was  held, 
that  this  street  was  not  to  be  presumed  to  be  so  dedicated  to  the  public, 
as  that  the  defendant,  pulling  down  his  own  wall,  might  enter  it  at  the 
end  adjoining  to  his  land,  and  use  it  as  a  highway.  Woodyer  v.  Hadden, 
5  Taunt.  125.  See  Poole  v.  Huskinson,  11  M.  &  W.  827.  But,  a 
public  right  of  way  may  exist  over  a  place  which  is  not  a  thoroughfare. 
Bateman  v.  Black,  18  Q.  B.  870;  21  L.  J.,  Q.  B.  406  ;  Vernon  v.  Vestry 
of  St.  James,  16  Ch.  D.  449.  See  Bourke  v.  Davis,  44  Ch.  D.  110,  123, 
per  Kay,  J.  So,  along  an  artificial  structure,  as  a  bridge.  Gd.  Surrey 
Canal  Co.  v.  Hall,  1  M.  &  Gr.  392.  Or  a  sea  wall.  Greenwich  Board  of 
Works  v.  Maudslay,  L.  R.,  5  Q.  B.  397.  A  way  ceases  to  be  public  when 
access  at  both  ends  has  become  impossible  by  reason  of  the  ways  leading 
to  it  having  been  legally  blocked  up.  Bailey  v.  Jamieson,  1  C.  P.  D. 
329.  The  right  of  the  public  to  go  in  boats  along  a  non-tidal  river  is 
a  right  of  way.  Orr-Eiving  v.  Colquhoun,  2  Ap.  Ca.  839  ;  Bourke  v. 
Davis,  supra. 

It  seems  that  there  may  be  a  limited  dedication  of  a  highway  to  the 
public  ;  as  a  way  excluding  carriages,  &c.  Stafford,  Ms.  of  v.  Coyney, 
7  B.  &  C.  257.  But,  not  a  dedication  to  a  limited  portion  of  the  public 
as  to  a  parish.  Bermondsey,  Vestry  of  v.  Brown,  L.  R.,  1  Eq.  204  ;  35 
Beav.  226 ;  Poole  v.  Huskinson,  supra.  If  a  way  be  dedicated,  with  a 
reservation  which  cannot  take  effect  in  law,  the  dedication  is  void.  S.  C. 
It  is  doubtful  whether  a  private  person  can,  mero  motu,  dedicate  a  public 
way,  subject  to  the  reservation  of  toll  for  the  user  thereof.  Austerberry 
v.  Cor.  of  Oldham,  29  Ch.  D.  750,  C.  A.  Trustees  in  whom  land  is 
vested  for  public  purposes,  may  lawfully  dedicate  the  surface  of  it  to  the 
public  as  a  highway,  if  such  use  be  not  inconsistent  with  the  purposes  of 
their  trust.  R.  v.  Leake,  5  B.  &  Ad.  469  ;  accord.  Gd.  Surrey  Canal  Co. 
v.  Hall,  1  M.  &  Gr.  392  ;  Gd.  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D. 
273,  C.  A.  Though  it  is  otherwise  where  such  use  would  be  inconsistent 
with  those  purposes.  Mulliner  v.  Midland  Ry.  Co.,  11  Ch.  D.  611.  It 
has  been  held  in  one  case,  that  six  years  may  be  sufficient  to  found  the 
presumption  of  dedication  ;  Rugby  Charity,  Trustees  of  v.  Merry  weather, 
11  East,  376,  n. ;  and  where  the  locus  in  quo  had  been  in  lease  for  a  long 
term  down  to  the  year  1780,  and  from  that  year,  till  the  year  1788,  the 
public  were  permitted  to  have  the  free  use  of  it  as  a  way,  this  was  held 
sufficient  time  for  presuming  a  dedication.  S.  C.  Whether  there  be  a 
dedication  or  not,  is  always  a  question  of  intention,  and  may  be  dispi-oved 
by  the  acts  of  the  owner,  or  the  circumstances  under  which  the  user  has 
been  permitted.  Barraclough  v.  Johnson,  8  Ad.  &  E.  99.  If  the  land  be 
in  the  possession  of  a  tenant,  such  tenant  cannot  dedicate  it  to  the  public, 
so  as  to  bind  the  owner  of  the  fee.  Wood  v.  Veal,  5  B.  &  A.  454  ;  Ber- 
mondsey, Vestry  of  v.  Broivn,  supra.  But,  after  a  long  lapse  of 
time  and  a  frequent  change  of  tenants,  Ld.  Ellenborough  held,  that  from 
the  notorious  and  uninterrupted  use  of  a  way  by  the  public,  it  might  be 
presumed  that  the  landlord  had  notice  of  the  user,  and  that  it  was  with 
his  concurrence ;  R.  v.  Barr,  4  Camp.  16  ;  or  that  the  way  had  been 
dedicated  by  the  landlord  before  the  date  of  the  lease.     Wintcrbottom  v. 
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Derby,  Ld.,  L.  R.,  2  Ex.  316.  And,  where  public  user  alone,  for  6  or  7 
years,  was  shown,  the  presumption  was  held  not  to  be  rebutted  by  proof 
that  the  land  had  been  a  short  time  before  in  strict  settlement,  but  had 
been  sold  in  fee  under  a  power  before  the  user  began.  It  lies  on  those 
who  deny  the  dedication  to  show  that  there  was  no  one  in  esse  at  the  time 
who  was  competent  to  dedicate.  B.  v.  Petrie,  4  E.  &  13.  738;  24  L.  J., 
Q.  B.  167.  Where  a  public  footway  over  Crown  land  was  extinguished 
by  an  Inclosure  Act,  but  for  20  years  after  the  inclosui-e  took  place,  the 
public  had  continued  to  use  the  way,  it  was  ruled  that  this  user  was  no 
evidence  of  a  dedication  to  the  public,  as  it  did  not  appear  to  have  been 
with  the  knowledge  of  the  Crown.  Harper  v.  Charles  worth,  4  B.  &  C. 
574.  Yet  there  may  be  a  dedication  by  the  Crown  ;  and  where  the  user 
has  been  uninterrupted  for  40  or  50  years,  and  the  land  not  under  lease, 
the  dedication  ought  to  be  presumed,  whether  the  freehold  be  in  the 
Crown  or  in  an  unknown  party,  B.  v.  East  Mark,  11  Q.  B.  877  ;  Turner 
v.  Walsh,  6  Ap.  Ca.  636,  J.  C.  A  corporation  can  dedicate  a  public  way, 
provided  such  way  be  not  inconsistent  with  the  objects  for  which  they 
are  incorporated.  Gd.  Surrey  Canal  Co.  v.  Hall,  infra;  Greenwich 
Board  of  Works  v.  Maudslay,  L.  R.,  5  Q.  B.  397.  See  notes  to  Dovaston 
v.  Payne,  2  Smith's  Lead.  Cases. 

The  Highway  Acts  (5  &  6  W.  4.  c.  50,  and  27  &  28  V.  c.  101)  do  not 
affect  the  mode  by  which  a  highway  may  be  dedicated  to  the  public, 
except  where  it  is  sought  to  make  the  parish  liable  to  repairs.  B.  v.  West 
Mark,  2  M.  &  Rob.  305  ;  Gd.  Surrey  Canal  Co.  v.  Hall,  1  M.  &  Gr.  392, 
401  ;  Boberts  v.  Hunt,  15  Q.  B.  17  ;  Healey  v.  Cor.  of  Batley,  L.  R.,  19 
Eq.  375.  A  road  set  out  by  a  commissioner  under  the  General  Inclosure 
Act  (41  G.  3,  c.  109),  sects.  8,  9,  does  not  become  a  highway  until  the 
requirements  of  the  act  have  been  complied  with.  Cubitt  v.  Maxse,  L.  R., 
8  C.  P.  704. 

Where  a  highway  is  bounded  upon  both  sides  by  a  fence,  the  public 
are  entitled,  prima  facie,  to  make  use  of  the  whole  space,  and  are  not 
confined  to  that  part  which  is  metalled  or  kept  in  order  for  traffic,  and 
any  practical  obstruction  which  hinders  any  one  from  using  the  way  in 
this  manner  will  be  an  indictable  nuisance.  B.  v.  U.  K.  Telegraph.  Co., 
31  L.  J.,  M.  C.  166  ;  imperfectlv  reported  2  B.  &  S.  647.  n.  ;  B.  v.  Train, 
2  B.  &  S.  647  ;  31  L.  J.,  M.  C.  169  ;  Turner  v.  Bingwood  Highway  Board, 
L.  R.,  9  Eq.  418.  But,  unless  the  obstruction  is  appreciable  the  defendant 
will  be  entitled  to  a  verdict.  J?,  v.  Lcpille,  15  L.  T.  158,  M.  T. 
1866,  Q.  B.  And  a  highway  may  be  dedicated  with  an  obstruction  upon 
it,  such  as  a  flap-door  opening  into  a  vault,  a  stile,  &c.  Fisher  v.  Browse, 
Cooper  v.  Walker,  2  B.  &  S.  770  ;  31  L.  J.,  Q.  B.  212  ;  Bobbins  v.  Jones, 
15  C.  B.,  N.  S.  221  ;  33  L.  J.,  C.  P.  1  ;  see  Action  for  nuisance,  ante,  p.  752. 
So,  a  public  footpath  may  be  dedicated  across  a  field,  subject  to  the  right 
of  the  owner  of  the  field  to  plough  it  up  at  seasonable  times  ;  and  the 
proper  inference  to  be  drawn  from  the  owner  having  always  so  ploughed 
up  the  field  is,  that  it  was  only  such  qualified  enjoyment  that  was 
dedicated  to  the  public.  Mercer  v.  Woodgate,  L.  R.,  5  Q.  B.  26  ;  Arnold 
v.  Blaker,  L.  R.,  6  Q.  B.  433,  Ex.  Ch.  So,  a  highway  may  be  dedicated 
subject  to  the  right  to  hold  a  market  thereon.  Att.-Gen.  v.  Horner,  11 
Ap.  Ca.  66,  C.  A. 

Disturbance  by  the  defendant—Special  damage.]  The  plaintiff  must 
prove  some  disturbance  by  the  defendant  when  denied  by  him  in  his 
defence.  The  disturbance  may  be  by  ploughing  up  the  way,  &c.  Com. 
Dig.  Case  for  Disturbance  (A.  2).  For  though  the  grantor  is  not  generally 
bound  to  repair  it,  he  cannot  lawfully  impair  it  by  his  own  act.     The 
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obstruction  may  be  caused  by  the  successive  acts  of  different  persons, 
one  of  which  alone  would  not  create  appreciable  damage.  Thorpe  v. 
Brwnfitt,  L.  R.,  8  Ch.  650;  followed  in  Lambton  v.  Mellish,  (1894) 
3  Ch.163. 

Where  the  action  is  for  a  nuisance  in  a  public  highway,  the  plaintiff 
must  prove  special  damage  when  denied.  Mere  delay  caused  to  the 
plaintiff  as  well  as  to  other  persons  having  occasion  to  use  a  road  on 
which  is  an  obstruction  complained  of,  is  not  such  special  damage. 
Winterbottom  v.  Derby,  Ld.,  L.  R.,  2  Ex.  316.  But,  the  expense  of  con- 
veying goods,  &c,  by  a  longer  and  less  convenient  way  to  the  plaintiff's 
land,  is  sufficient  damage  to  support  an  action  for  obstructing  a  public 
highway.  Dobson  v.  Blackmore,  9  Q.  B.  991 ;  Blagrave  v.  Bristol  Water- 
works Co.,  1  H.  &  N.  369  ;  26  L.  J.,  Ex.  57.  So,  the  injury  done  to  a 
public-house  or  shop,  by  the  obstruction  of  customers,  who  would  other- 
wise have  come  to  him.  Bose  v.  Groves,  5  M.  &  Gr.  613  ;  Benjamin  v. 
Storr,  L.  R.,  9  C.  P.  400 ;  Wilkes  v.  Hungerford  Market  Co.,  2  N.  C.  281 ; 
Fritz  v.  Hobson,  14  Ch.  D.  542.  It  was  indeed  held  that  a  temporary 
obstruction  erected  by  the  defendants  on  a  highway,  rendering  access  to  a 
footway,  whereon  the  plaintiff's  p\iblic-house  was  situated,  more  difficult, 
and  thereby  causing  a  loss  of  trade  to  the  plaintiff,  gave  him  no  right  to 
compensation  under  the  Lands  or  Railways  Clauses  Consolidation  Acts, 
1845,  because  he  could  not  have  maintained  an  action  to  recover  damages 
for  such  loss.  Bicket  v.  Metropolitan  By.  Co.,  L.  R.,  2  H.  L.  175.  lit  is 
otherwise,  however,  where  a  similar  claim  has  been  substantiated  in 
respect  of  injury  to  the  selling  or  letting  value  of  the  public-house, 
treated  as  unlicensed ;  Wadham  v.  N.  E.  By.  Co.,  14  Q.  B.  1).  747;  16 
Id.,  227,  C.  A.  ;  for  where  the  obstruction  directly  diminishes  the  value 
of  the  plaintiff's  house  or  land,  it  will  give  a  right  to  compensation. 
Beckett  v.  Midland  Bu.  Co.,  L.  R.,  3  C.  P.  82  ;  McCarthy  v.  Metropolitan 

B.  of  Works,  L.  R.,  7  H.  L.  243  ;  Caledonian  By.  Co.  v.  Walker's  Trustees, 
7  Ap.  Ca.  259,  D.  P. ;  Ford  v.  Metropolitan,  Jr.  By.  Co.,  17  Q.  B.  D.  12, 

C.  A.  See  also  Buccleuch,  Dk.  of  v.  Mctrop.  B.  of  Works,  L.  R.,  5  H.  L. 
418  ;  Coiuper  Essex  v.  Acton  Local  Board,  14  Ap.  Ca.  153,  C.  A.  ;  In  re 
L.,  Tilbury  &  Southend  By.  Co.  and  Gower's  Walk  Schools,  24  Q.  B.  D. 
40,  326,  C.  A.  Where  the  obstruction  is  caused  by  the  discharge  of  the 
defendant's  waggons,  &c,  to  his  premises,  the  question  of  his  liability 
depends  on  whether  it  is  greater  than  is  reasonable,  in  point  of  time 
and  manner,  having  regard  to  the  interest  of  all  parties,  and  without 
unnecessary  inconvenience.  Benjamin  v.  Storr,  L.  R.,  9  C.  P.  402,  per 
Honyman,  J.  ;  Fritz  v.  Hobson,  supra. 

As  to  disturbance  of  water-way  in  a  navigable  river,  see  Eiving  v. 
Colquhoun,  2  Ap.  Ca.  839,  D.  P. 

Proof  of  way — by  order  of  Inclosure  Commissioners.']  Under  the 
41  G.  3,  c.  109,  s.  8,  the  Inclosure  Commissioners  have  power  to  "  set  out 
and  appoint  the  public  carriage  roads  and  highways  "  over  the  lands  to  be 
inclosed.  And  by  sect.  10,  the  same  power  is  given  to  set  out  private 
roads  ;  and  by  sect.  11,  all  roads,  other  than  turnpike  roads,  not  set  out 
by  the  commissioners,  are  extinguished. 

Damages.]      Vide  ante,  p.  801,  and  Nuisance — Damages,  ante,  p.  760. 

Injunction.]  As  to  right  of  injunction  in  lieu  of  damages,  see  Krehl  v. 
Burrell,  7  Ch.  D.  551 ;  10  Ch.  D.  420,  C.  A.,  and  other  cases  cited  ante. 
p.  808. 
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Defence. 

By  Rules,  1888,  O.  xix.,  r.  17,  a  defendant  may  not  now  plead  a  general 
denial  of  the  allegations  in  the  statement  of  claim  ;  and  r.  15  requires  him 
to  state  all  such  facts  on  which  he  relies  as  do  not  appear  therein,  and  if 
not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  See  the  rules, 
ante,  p.  309. 

Denial  of  the  rigid.]  The  defendant  may,  under  this  defence,  prove 
that  the  way  was  only  a  way  by  sufferance  during  the  pleasure  of  himself 
and  the  plaintiff;  Reignolds  v.  Edwards,  Willes,  282;  as  evidence  of 
which  he  may  show  that  he  has  kept  a  gate  across  the  road,  or  that  the 
plaintiff  has  paid  him  a  compensation  for  the  use  of  the  way.  And 
though  these  cases  were  before  the  Prescription  Act,  they  seem  to  be  still 
law,  for  they  show  a  pi-ecarious  enjoyment.  So  proof  of  leave  and  licence 
is  evidence  under  a  traverse  of  the  right.  Beasleg  v.  Clarke,  2  N.  C.  705. 
And  see  further  ante,  pp.  814,  et  seq.  As  to  the  effect  of  admissions  by 
previous  occupiers  or  tenants  of  the  dominant  tenement,  see  Admissions, 
ante,  p.  68. 

No  right  of  way  is  acquired  by  user,  enjoyed  over  every  part  of  a  close, 
and  not  in  any  defined  or  visible  path.  Schwinge  v.  Dowell,  2  F.  &  F. 
845.  But  it  seems  that  a  right  of  way  between  two  definite  termini  may 
be  acquired,  although  the  user  has  been  in  respect  of  various  tracks 
between  those  termini.  Wimbledon,  <£c.  Conservators  v.  Diron,  1  Ch.  D. 
362,  C.  A. 

Extinguishment  or  cesser  of  right  of  wag.]  If  the  way  is  claimed  as  a 
way  of  necessity,  it  has  been  held  that  the  defendant  may  show  that  the 
plaintiff  can  approach  the  place  to  which  it  leads,  over  his  own  land,  and 
that  consequently  the  way  of  necessity  has  ceased.  Holmes  v.  Goring,  2 
Bing.  76.  But  see  Proctor  v.  Hodgson,  10  Exch.  874  ;  24  L.  J.,  Ex.  195  ; 
and  Pearson,  v.  Spencer,  1  B.  &  S.  571,  584. 

The  defendant  may  also  show  that  the  right  of  way  has  been  renounced 
and  abandoned,  by  acquiescing  in  an  obstruction  for  more  than  20  years. 
Bower  v.  Hill,  1  N.  C.  555.  Or,  where  it  is  claimed  under  the  act,  the 
defendant  may  show  acquiescence  in  an  interruption,  for  one  year  of  the 
20  or  40  years,  relied  on  by  the  plaintiff.  See  Clover  v.  Coleman,  L.  B,., 
10  C.  P.  108,  ante,  p.  805.  But,  where  a  party  was  entitled  to  pass  along 
a  navigable  drain  from  his  land  to  the  river,  and  the  owner  of  the  land 
lower  down  erected  a  permanent  obstruction  across  the  drain,  it  was  held 
that  the  circumstance  of  part  of  the  drain  having  been  impassable  for  16 
years  from  an  accumulation  of  mud,  did  not  deprive  the  party  of  his  right 
to  sue  for  such  obstruction.  Bower  v.  Hill,  supra.  The  mere  non- 
user  of  a  way  does  not,  in  the  absence  of  the  acquisition  of  rights  by  other 
parties  in  consequence  of  it,  amount  to  an  abandonment ;  it  only  raises 
the  inference  that  there  has  been  no  occasion  to  use  it.  Ward  v.  Ward, 
7  Exch.  839 ;  21  L.  J.,  Ex.  334.  In  this  case  there  had  been  a  temporary 
user  of  another  way  by  reason  of  its  greater  convenience.  In  Cook  v. 
Bath,  Mayor,  dc.  of,  L.  R.,6  Eq.  177,  the  right  of  way  through  the  back- 
door of  a  dwelling-house  was  held  not  to  have  been  abandoned,  although 
the  occupier  had  built  up  the  doorway,  and  kept  it  so  blocked  up  for  40 
years.     See  further,  ante,  p.  806. 

The  defendant  may  also  prove  an  extinguishment  of  the  right,  by  a 
substantial  alteration  in  the  original  object  of  the  grant  of  the  way  ;  thus 
where  a  way  is  granted  to  an  open  piece  of  ground  "  now  used  as  a  wood- 
house,"  the  grantee,  though  not  bound  to  continue  to  use  it  as  a  wood- 
house,  cannot  use  the  way  for  a  dwelling-house  built  thereupon.    Allan  \. 
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Gommc,  11  Ad.  &  E.  759.     Or,  he  may  show  a  use  of  the  way  for  purposes 
not   contemplated  by  the   grant,  as  the  misuse  for  merely  agricultural 
purposes,  of  a  way  to  a  coach-house  and  stable.     Henning  v.  Burnet, 
8  Exch.  187  ;  22  L.  J.,  Ex.  79.     So,  a  right  of  way  to  a  farm,  for  agricul- 
tural purposes  merely,  cannot  be  enlarged  by  building  houses  on  the  farm. 
Wimbledon,  Sc.  Conservators  x.  Di.ron,  ante,  p.  821.     See  also  Collins  v. 
Slade,  9  W.  N.  1874,  p.  205,  M.  T.,  V.-C.  B.  ;  Wood  x.  Saunders,  L.  R., 
10  Ch.  582.     And  this  principle  applies  to  the  re-grant  of  a  way  of  neces- 
sity.    London,  Cor.  of  v.  Biggs,  vide  ante,  p.  818.     So,  where  there  is  a 
right  of  way  to  a  close  A.,  this  will  not  justify  a  user  of  the  way  for  con- 
veying goods  to  A.  for  the  express  purpose  of  afterwards  removing  them 
to' an  adjoining  close.     Skull  v.  Glenister,  16  C.  B.,  N.  S.  87  ;  33  L.  J., 
G.  P.  185  ;   Williams  v.  James,  L.  R.,  2  C.  P.  577.     But,  a  way  is  not 
necessarily  lost  by  an  alteration,  improvement,  or  enlargement  of  the 
premises  to  which  it  is  annexed,  nor,  by  every  change  in  the  use  or  des- 
tination of  them.     United  Land  Co.  v.  Gt.  E.  By.  Co.,  infra.    The  nature 
of  the  way  depends  upon  the  terms  of  the  grant  and  expressed  object  of 
it,  or  on  the  prejudice  arising  to  the  grantor  by  the  altered  user,  and  the 
question  for  the  jury  will  be  whether  it  was  a  reasonable  or  merely 
colourable  use  of  the  way.      See  the  cases  last  cited;   Watts  v.  Kelson, 
L.  R.,  6  Ch.  166,  169,  n.,  and  Serffx.  Acton  Local  Board,  31  Ch.  D.  679. 
Where  there  is  no  substantial  variance  in  the  enjoyment,  the  right  to  an 
easement  is  not  affected;  LuttrelVs  case,  4  Rep.  86  ;  Thomas  x.  Thomas, 
2  C.  M.  &  R.  34  ;  Harvey  x.  Walters,  L.  R.,  8  C.  P.  162.    Where  the  land 
of  X.  is  divided  into  two  parts,  A.  and  B.,  by  a  strip  of  land  taken  by  a 
railway   company    under    compulsory   powers,    and   a   right   of   way    is 
reserved  from  A.  to  B.,  the  right  of  way  may  be  used  for  all  purposes  to 
which  X.  can  apply  the  land.      United  Land  Co.  v.  Gt.  E.  By.  Co.,  L.  R., 
10  Ch.  586.     See  Newcomen  x.  Coulson,  5  Ch.  D.  133,  C.  A.,  and  Finch 
x.  Gt.  W.  By.  Co.,  5  Ex.  D.  254. 

Unity  of  possession  extinguishes  an  easement.  Clayton  x.  Corby, 
2  Q.  B.  813.  But  where  the  party  has  different  estates  in  the  two  pieces 
of  land,  as  an  estate  in  fee  in  the  land  over  which,  and  a  term  of  years 
in  the  land  in  respect  of  which,  the  easement  exists,  the  easement  is 
suspended  only,  and  not  extinguished.  Thomas  x.  Thomas.,  siqna  ;  and 
see  ante,  p.  804.  So,  where  a  way  has  been  extinguished  by  unity  of 
possession,  a  grant  of  the  former  dominant  tenement,  together  with  all 
wavs,  cScc,  used  or  enjoved  therewith,  will  revive  the  right  of  way.  James 
x.  Plant,  4  Ad.  &  E.'  749,  Ex.  Ch. ;  Thomson  v.  Waterlow,  L.  R.,  6  Eq. 
36,  41  ;  Langlcy  x.  Hammond,  L.  R.,  3  Ex.  161,  168.  And  even  where 
a  right  of  way  had  never  previously  existed  as  such,  but  was  merely  a 
user  of  one  part  of  his  property  A.,  by  the  landowner  for  the  more  con- 
venient enjoyment  of  the  remaining  part  B.,  the  general  words  in  the 
grant  of  A.,  may  pass  a  right  of  way  over  B.  Kay  x.  0-rley,  L.  R.,  10 
Q.  B.  360;  explaining  Thomson  x.  Waterloo),  Langley  x.  Hammond,  and 
Watts  v.  Kelson,  supra  ;  accord.  Barhshire  v.  Grubb,  18  Ch.  D.  616; 
Bayley  x.  Gt.  W.  By.  Co.,  26  Ch.  D.  434,  C.  A.,  and  Brown  x.  Alabaster, 
37  Ch.  D.  490.     See  also  Thomas  v.  Owen,  20  Q.  B.  1).  225,  C.  A. 

A  prescriptive  right,  once  acquired,  is  not  lost  by  any  subsequent  act, 
not  amounting  to  a  surrender,  although  such  act  would,  previous  to  the 
acquisition  of  such  right,  have  rendered  the  user  precarious.  French 
Hoek.  Commissioners  ofx.  Hugo,  10  Ap.  Ca.  336,  J.  C.  (watercourse). 
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The  principal  allegations  in  the  statement  of  claim  are  usually,  1.  The 
possession  of  a  mill,  water-meadow,  or  other  tenement  in  respect  of 
which  the  right  of  water  is  enjoyed;  2.  The  right  to  the  water;  3.  The 
disturbance  ;  4.  The  damage. 

Proof  of  the  rigid  to  the  water.]  The  right  to  the  use  of  water  flowing 
in  a  natural  stream  upon  the  surface  of  the  earth  belongs  of  right  to  the 
proprietors  of  the  adjoining  land,  and  is  not  enjoyed  by  virtue  of  acqui- 
escence, or  a  presumed  grant.  Chasemore  v.  Richards,  7  H.  L.  C.  349  ; 
29  L.  J.,  Ex.  81 ;  Wood  v.  Waud,  3  Exch.  748,  775.  A  riparian  proprietor 
has  a  right  to  a  reasonable  use  of  the  water  for  his  domestic  purposes, 
and  for  his  cattle,  without  regard,  in  case  of  a  deficiency,  to  the  interests 
of  proprietors  lower  down  the  stream.  Miner  v.  Gilmour,  12  Moo.  P.  C. 
156.  See  Edlcston  v.  Crossley,  18  L.  T.  15;  Feb.  1868,  Wood, 
V.-C;  Wilts  d-  Berks  Canal,  Sc.  Co.  v.  Swindon  Waterworks  Co.,  L.  R., 
9  Ch.  451 ;  L.  R,,  7  H.  L.  697,  and  Ewing  v.  Colquhoun,  2  Ap.  Ca.  839, 
D.  P.  But,  the  right  to  use  it  to  the  prejudice  of  any  proprietor  of  land 
above  or  below,  by  throwing  back,  diverting,  or  polluting  it,  is  a  right  for 
which  the  claimant  must  show  a  title  by  contract,  prescription,  or  other 
adequate  authority.  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  Embrey  v.  Owen,  6 
Exch.  353  ;  20  L.  J.,  Ex.  212.  See  Mclntyre  v.  McQavin,  (1893)  A.  C. 
268,  D.  P.  A  riparian  owner  on  a  navigable  tidal  river  has,  subject  to 
the  public  right  of  navigation,  the  same  rights  as  an  ordinary  riparian 
owner.  Lyon  v.  Fish  mongers'  Co.,  1  Ap.  Ca.  662,  D.  P.  So  has  an  owner 
on  the  sea-shore.  Att.-Gen.  of  Straits  Settlements  v.  Wemyss,  13  Ap.  Ca. 
192,  J.  C.  The  provisions  of  the  Prescription  Act  (2  &  3  W.  4),  c.  71, 
which  apply  to  ways  or  watercourses,  have  been  already  referred  to 
(ante,  pp.  813,  814),  and  the  decisions  on  the  statute,  upon  rights  of  way. 
are  generally  also  applicable  to  rights  of  water.  The  right  to  take  water 
from  a  well,  for  domestic  purposes,  is  an  easement,  and  not  a  profit 
a  prendre.  Race  v.  Ward,  4  E.  &  B.  702 ;  24  L.  J.,  Q.  B.  153.  A  pre- 
carious licensee  of  the  use  of  the  water  of  a  stream,  can  perhaps  sue  a 
stranger  for  fouling  it,  if  he  have  notice  of  the  licence,  and  of  the 
injurious  effect  the  fouling  will  have  to  the  plaintiff'.  Laing  v.  Whaleyr 
3  H.  &  N.  675,  681;  27  L.  J.,  Ex.  422,  423,  Ex.  Ch.,  per  Crompton,  J. 
The  grantee  of  an  exclusive  right  of  fishing  can  sue  any  one  who  wrong- 
full  v  does  any  act  prejudicial  to  his  right.  Fitzgerald  v.  Firbank,  (1897) 
2  Ch.  96,  C.  A. 

Where  a  riparian  owner,  A.,  grants  to  B.,  land  not  abutting  on  the 
river,  together  with  the  right  to  take  water  from  the  river,  B.  acquires  no 
water  rights  except  as  against  A. ;  for  the  rights  of  the  occupier  of  the 
river  bank  cannot  be  severed  and  conveyed  in  gross.  Stockport  W. 
Works  Co.  v.  Potter,  3  H.  &  C.  300  ;  Ormerod  v.  Todmorden  Joint  Stock 
Mill  Co.,  11  Q.  B.  D.  155,  C.  A.  But,  if  the  stream  be  divided  so  that 
one  section  of  it  flows  by  an  artificial  goitre  through  land  A.,  then  the 
grantee  of  A.  becomes  a  riparian  owner,  and  has  all  the  rights  of  such 
owner  in  respect  to  that  section  of  the  stream.  Nuttall  v.  Bracetucll, 
L.  R.,  2  Ex.  1 ;  Holker  v.  Poritt,  L.  R„  8  Ex.  107  ;  Ex.  Ch.,  L.  R,  10 
Ex.  59.  A  grant  by  the  higher  landowner  to  the  lower  landowner  "  and 
his  assigns  "  will  justify  an  assignee  in  suing  for  disturbance  of  his  use 
of  the  water,  claiming  it  "by  reason"  of  his  possession  of  the  land. 
Northam  v.  Hurley,  1  E.  &  B.  665  ;  22  L.  J.,  Q.  B.  183.  See  Hamehn 
v.  Bannerman,  (1895)  A.  C.  237,  J.  C. 
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As  to  the  construction  of  a  grant  of  a  "  watercourse,"  see  Taylor  x.  Cor. 
of  8.  Helens,  6  Oh.  D.  264,  C.  A.  Where  the  grant  is  of  the  duct  through 
which  the  water  passes,  the  grantee  cannot  enlarge  the  duct.     S.  C. 

As  to  implied  grants  and  reservations  of  easements,  see  Nicholas  x. 
Chamberlain,  Cro.  Jac.  121 ;  Wardlex.  Brocldchurst,  1  E.  &  E.  1058  ;  29 
L.  J.,  Q.  B.  145,  Ex.  Ch.  ;  Worthington  v.  Grinson,  2  E.  &  E.  618;  29 
L.  J.,  Q.  B.  116  ;  Polden  v.  Bastard,  L.  II.,  1  Q.  B.  156,  159  ;  Watts  x. 
Kelson,  L.  B.,  6  Ch.  166;  Suffield  v.  Brown,  4  D.  J.  &  S.  185  ;  33  L.  J., 
Ch.  249  ;  Kay  v.  Oxley,  L.  E.,  10  Q.  B.  360  ;  Barnes  v.  Loach,  4  Q.  B.  D. 
494  ;  Bayley  v.  Gt.  W.  By.  Co.,  26  Ch.  D.  434,  C.  A.  ;  and  Taws  v. 
Knowles,  (1891)  2  Q.  B.  564,  C.  A.  See  also  cases  collected  aide,  pp.  803, 
812.  The  case  of  Bycr  x.  Carter,  1  H.  &  N.  916  ;  26  L.  J.,  Ex.  258,  was 
expressly  overruled  by  Wheeldon  v.  Burrows,  12  Ch.  1).  31,  C.  A. 

Such  rights  as  those  previously  mentioned  may  be  acquired,  though  the 
channel  for  the  water  be  wholly  artificial,  and  made  for  a  different 
purpose  ;  as  where  the  owners  of  a  brewery  had  enjoyed  the  use  of  water 
issuing  for  20  years,  out  of  the  mouth  of  a  disused  adit,  made  to  drain 
mines,  it  was  held  that  the  mine  owners  could  not  afterwards  resume  the 
working  of  the  mine,  so  as  to  affect  the  water.  Mayor  v.  GhadwicJc,  11 
Ad.  &  E.  571.  If,  however,  the  adit  water  had  been  used  with  notice  of 
the  intention  to  resume  the  workings,  or  under  circumstances  from  which 
such  notice  must  necessarily  be  inferred,  or  if  there  had  been  a  local 
custom  to  resume  them  at  any  time,  it  seems  that  no  right  would  have 
been  thereby  gained.  In  the  above  case  natural  and  artificial  streams 
are  treated  as  undistinguisbable  in  point  of  law,  so  far  as  respects  the 
acquisition  of  rights  over  them.  But,  in  Arhwright  v.  Gcll,  5  M.  &  W. 
203,  and  Wood  v.  Waud.  3  Exch.  748,  it  was  held  that  artificial  streams 
came  under  a  different  rule,  and  that  long  enjoyment  would  not  give  a 
right  to  the  unobstructed  use  of  a  sough  or  stream,  obviously  made  for 
temporary  purposes,  as  to  drain  a  mine,  at  least  as  against  any  one 
claiming  under  the  makers  ;  and  the  court  further  distinguished  pollution 
from  diversion,  holding  that  the  latter  might  be  lawful  in  cases  where  the 
former  was  not.  See  also  Hodghinson  v.  Ennor,  4  B.  &  S.  229  ;  32  L.  J., 
Q.  B.  231,  post,  p.  825  ;  Mason  v.  Shrewsbury  &  Hereford  By.  Co.,  L.  B., 
6  Q.  B.  578.  So,  where  neighbouring  land  is  benefited  .by  the  water 
flowing  through  artificial  drains,  made  by  a  farmer  for  draining  his  own 
land,  it  was  held  that  the  farmer,  for  the  purposes  of  cultivation,  might 
deepen  the  drain,  and  thereby  draw  off  the  water,  though  the  plaintiff  had 
enjoyed  it  for  50  years.  Greatrex  v.  Hayward,  8  Exch.  291  ;  22  L.  J., 
Ex.  137.  Accord.  Gaved  x.  Martyn,  infra.  But  rights  can  be  gained 
to  water  flowing  through  an  artificial  cut,  though  such  cuts  are  not  to  be 
treated  as  being  necessarily  on  the  same  footing  as  natural  streams,  so  far 
as  regards  ordinary  riparian  rights.  Thus,  a  right  may  exist  by  user  to 
divert  water  from  a  stream  from  time  to  time  by  an  old  artificial  cut,  to 
supply  cattle  with  water  when  required.  Beeston  v.  Wcate,  5  E.  &  B. 
986  ;  25  L.  J.,  Q.  B.  115.  And  an  artificial  watercourse  may  "  have  been 
originally  made  under  such  circumstances,  and  have  been  so  used  as  to 
give  all  the  rights  that  the  riparian  proprietors  would  have  had,  had  it 
been  a  natural  stream."  Sutcliffex.  Booth,  32  L.  J.,  Q.  B.  136,  139.  See 
also  Nuttall  v.  Brace  well,  and  Holker  v.  Poritt,  cited  write,  p.  823,  and 
Bameshur  Singh  v.  Pattuk,  4  Ap.  Ca.  121,  J.  C.  In  Gavcdx.  Martyn,  19 
C.  B.,  N.  S.  732  ;  34  L.  J.,  G.  P.  353,  the  distinction  was  drawn  between 
an  artificial  watercourse  supplied  by  natural  springs  and  another  supplied 
by  water  brought  to  the  surface  by  mining  operations,  and  it  was  held  the 
former  could,  while  the  latter  could  not,  be  the  subject  of  an  easement. 
See  also  Ivimcy  v.  StocJcer,  L.  B.,  1  Ch.  396. 
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Where  a  natural  stream  is  partly  fed  by  surface  drainage,  as  by  an 
overflow  of  ponds  formed  by  land  springs,  and  of  wells  and  watering- 
places  for  cattle  in  wet  seasons  (such  overflow  not  running  in  a  fixed  and 
defined  watercourse),  the  owner  of  a  mill  on  the  stream  cannot  sue  the 
landowner,  for  a  diversion  or  stoppage  of  such  sources  of  supply.  Broad- 
bent  v.  Ramsbotham,  11  Exch.  602  ;  25  L.  J.,  Ex.  115  ;  Raivstron  v. 
Taylor,  11  Exch.  369  ;  25  L.  J.,  Ex.  33.  But,  where  a  stream  flows  in  a 
defined  channel  from  a  spring  head,  a  diversion  and  detention  of  the 
water,  by  pipes  and  tanks,  at  the  head  is  actionable.  Dudden  v.  Glutton 
Union,  i  H.  &  N.  627  ;  26  L.  J.,  Ex.  146;  Mostyn  v.  Atherton,  (1899)  2 
Ch.  860.  So,  interference  with  a  stream  flowing  underground  in  a  definite 
channel  or  tunnel  affords  a  right  of  action.  Holker  v.  Poritt,  ante,  p.  823. 
Unseen  underground  waters  arising  from  percolation  through  the  ground 
are  distinguishable  from  open  streams,  and  the  doctrine  of  presumed 
grants  is  inapplicable  to  them.  Hence,  a  millowner  cannot  complain  if  a 
neighbouring  landowner  digs  a  deep  well  in  his  land,  and  thereby  sensibly 
diminishes  the  waters  of  the  mill-stream,  and  the  latter  may  apply  or 
distribute  the  waters  of  the  well  as  he  pleases.  Chasemore  v.  Richards, 
2  H.  &  N.  168  ;  26  L.  J.,  Ex.  393  ;  7  H.  L.  C.  349 ;  29  L.  J.,  Ex.  81 ;  see 
McNab  v.  Robertson,  (1897)  A.  C.  129,  D.  P.  It  is  immaterial  that  the 
well  has  been  dug  merely  animo  vicino  nocendi,  and  not  for  bond  fide 
use  :  Bradford,  Mayor  of  v.  Pickles,  (1895)  A.  C.  587,  D.  P.  See  also 
Acton  v.  Blundell,  12  M.  &  W.  324  ;  Hammond  v.  Hall,  10  Sim.  551 ; 
S.  Shields  Waterworks  Co.  v.  Cookson,  15  L.  J.,  Ex.  315  :  R.  v.  Metro- 
politan B.  of  Works,  3  B.  &  S.  710 ;  32  L.  J.,  Q.  B.  105 ;  Ballacorkish 
Silver,  &c.  Go.  v.  Harrison,  L.  R.,  5  P.  C.  49 ;  and  Popplewell  v.  Hodkinson, 
cited  ante,  p.  799.  But  to  discharge  muddy  water  (created  by  works 
newly  erected  on  the  defendant's  land)  through  underground  passages, 
into  the  plaintiff's  pond,  is  a  good  cause  of  action.  Hodgkinsonv.  Ennor, 
4  B.  &  S.  229  ;  32  L.  J.,  Q.  B.  231.  So  does  the  pollution  of  unseen 
percolating  waters,  injuriously  affecting  the  plaintiff's  well.  Ballard  v. 
Tomlinson,  29  Ch.  D.  115,  C.  A. 

A  right  to  cast,  into  a  river  or  stream,  the  rubble  and  refuse  of  mine 
works  may  be  claimed  by  prescription,  and  therefore  by  stat.  2  &  3  W.  4, 
c.  71  ;  or  it  may  exist  by  local  custom  ;  and  it  seems  that  this  is  a  claim 
of  a  "watercourse"  under  sect.  2  of  the  Act.  Carlyon  v.  Lovering.  1 
H.  &  N.  7K4 ;  26  L.  J.,  Ex.  251  ;  Wright  v.  Williams,  1  M.  &  W.  77. 
See  the  arguments  hi  Murgatroyd  v.  Robinson,  7  E.  &  B  391 ;  26  L.  J., 
Q.  B.  233 ;  Bastard  v.  Smith,  2  M.  &  Rob.  129.  So,  a  right  to  discharge 
the  refuse  of  dyeworks  or  of  paper  mills.  Crossley,  etc.  v.  Lightoivler, 
L.  R.,  2  Ch.  478  ;  Baxendale  v.  WMurray,  Id.  790.  As  to  the  abandon- 
ment of  such  a  right,  see  Crossley,  dc.  v.  Lightoivler,  supra.  So, 
the  right  to  have  water  intercepted  is  within  sect.  2.  Mason  v.  Sh  rewsbu  ry 
d'-  Hereford  Ry.  Co.,  L.  R.,  6  Q.  B.  578. 

Water  passing  from  the  opening  of  the  lock  of  a  canal,  is  not  a  water- 
course within  the  section.  Staffordshire  Canal  Co.  v.  Birmingham  Canal 
Co.,  L.  R.,  1  H.  L.  254. 

Proof  of  distu rba nee  by  defendant.]  If  the  defendant  take  water  out  of 
a  stream  running  through  his  land  to  the  pond  of  B.,  whereby  B.'s  pond 
is  not  so  full,  this  is  not  actionable,  unless  there  be  a  permanent  diversion 
of  the  stream.  Smart  v.  Stistcd,  Com.  Dig.  Action  for  Nuisance  ((  )  ; 
Embrey  v.  Owen,  6  Ex.  Ch.  353  ;  20  L.  J.,  Ex.  212.  But  any  abstraction 
or  detention  of  water,  so  as  to  produce  sensible  inconvenience,  is  action- 
able. Wood  v.  Wand,  3  Exch.  748.  And,  it  seems  that  diversion  without 
actual  damage  is  actionable,  where  a  right,  injurious  to  the  plamtift  s 
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right,  might  be  acquired  against  him  by  such  diversion.  Wilts  <£  Berks 
Canal,  <tc.  Co.  v.  Swindon  Waterworks  Co.,  L.  P.,  7  H.  L.  697.  It  is 
actionable  by  artificial  means  to  discharge  into  a  stream  foreign  matter 
which  sensibly  changes  the  character  of  the  natural  water  of  the  stream. 
Young  v.  Bankier  Distillery  Co.,  (1893)  A.  C.  691,  D.  P.  If  the  defendant 
have  caused  the  water  to  be  foul,  there  is  a  damage  in  law,  although  the 
existence  of  other  causes  of  foulness,  occasioned  by  other  riparian  land- 
owners, may  make  the  particular  damage  done  by  the  defendant  undis- 
tinguishable.  Wood  v.  Waud,  ante,  p.  825.  Any  user  by  a  stranger  is 
actionable  if  it  sensibly  affect  the  flow  of  the  water;  Ormerod  v. 
Todmorden  Joint  Stock  Mill  Co.,  11  Q.  B.  D.  155,  C.  A.  ;  but  not 
otherwise.  Kensit  v.  Gt.  E.  By.  Co.,  27  Ch.  D.  122,  C.  A.  As  to  the 
mode  in  which  water  may  be  diverted  and  removed  by  the  owners 
of  adjoining  mines,  see  Smith  v.  Kcnrick,  7  C.  B.  515;  Baird  v. 
Williamson,  15  C.  B.,  N.  S.  376  ;  33  L.  J.,  C.  P.  101 ;  cited  ante,  p.  779. 
As  to  the  liability  of  a  sanitary  authority  for  allowing  foul  matter  to 
pass  through  their  sewers,  into  the  plaintiff's  stream,  see  Att.-Gen.  v. 
Guardians  of  Dorking,  20  Ch.  D.  595,  C.  A. ;  Brown  v.  Dunstable  Cor., 
(1899)  2  Ch.  378.  Where  A.,  by  pumping,  brings  unseen  underground 
percolating  water,  polluted  by  B.  into  A.'s  well,  B.  is  liable  for  the 
pollution  of  the  well.     Ballard  v.  Tomlinson,  29  Ch.  D.  115,  C.  A. 

A  riparian  owner  may  moor  a  floating  wharf  to  his  bank,  if  he  do  not 
obstruct  the  navigation  of  the  river,  and  may  sue  for  damages  occasioned 
by  interference  with  the  flow  or  purity  of  the  river.  Booth  v.  Batte,  15 
Ap.  Ca.  188,  J.  C. 

Damages — Injunction.']  Actual  damage  or  loss,  occasioned  by  the 
disturbance  or  pollution,  need  not  be  shown,  if  it  be  against  the  right. 

1  Wins.  Saund.  346  b,  (2)  ;  Embrey  v.  Owen,  6  Exch.  353  ;  20  L.  J.,  Ex. 
212  ;  Dickinson  v.  Gd.  Junction  Canal  Co.,  7  Exch.  282  ;  21  L.  J.,  Ex. 
241  ;  Northam  v.  Hurley,  1  E.  &  B.  665  ;  22  L.  J.,  Q.  B.  183 ;  Sampson  v. 
Hoddinott,  1  C.  B.,  N.  S.  590  ;  26  L.  J.,  C.  P.  148  ;  Harrop  v.  Hirst,  L.  P., 
4  Ex.  43;  Crossley,  Sc.\.  Lightowler,  ante,  p.  825.  So,  if  a  riparian  owner 
encroach  on  the  alveus  of  the  stream,  the  owner  on  the  opposite  side  of 
the  stream  may  maintain  an  action  without  showing  special  damage  ; 
Bickett  v.  Morris,  L.  P.,  1  H.  L.  Sc.  47  ;  and  in  like  manner  an  encroach- 
ment made  on  a  tidal  river,  may  be  restrained  at  the  suit  of  the  Crown, 
without  showing  damage.  Att.-Gen.  v.  Lonsdale,  El.  of,  L.  P.,  7  Eq.  377  ; 
Id.  v.  Terry,  L.  R.,  9  Ch.  423.     See,  on  these  cases,  Ewing  v.  Colqulioun, 

2  Ap.  Ca.  839,  D.  P.  As  the  injury,  that  may  be  caused  by  pollution  of 
the  stream,  cannot  be  measured  by  damages,  an  injunction  is  usually  the 
proper  remedy.  Bennington  v.  Brinsoj)  Hall  Coal  Co.,  5  Ch.  I).  769. 
But  an  injunction  will  only  be  granted,  where  the  plaintiff  has  thereby 
sustained  substantial  injury  entitling  him  to  damages.  Ehnhirst  v. 
Sptencer,  2  Mac.  &  G.  45.  As  to  the  damages  where  the  pollution  or 
disturbance  is  continuing  in  its  nature,  see  Hole  v.  Chard  Union,  (1894) 
1  Ch.  293,  C.  A.,  ante,  pp.  296,  759. 

Where  A.  is  entitled  to  the  flow  of  water  through  his  pipes,  laid  in  B.'s 
land,  B.  will  be  restrained  from  so  building  thereon,  as  materially  to 
interfere  with  A.'s  access  to  the  pipes,  to  cleanse  and  repair  them. 
Goodhart  v.  Hyett,  25  Ch.  D.  182. 

Defence. 

It   is   no    defence   that   the    stream   is   fouled   by  others  besides   the 
defendant.     Crossley,  dc.  v.  Lightowler,  ante,  p.  825. 
If  a  stranger  enter  the  defendant's  land,  and  wrongfully  obstruct  or 
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divert  a  watercourse  flowing  through  it,  the  defendant  is  not  liable  to  be 
sued  for  this  diversion,  if  it  be  made  against  his  will,  and  he  has  not 
subsequently  recognized  it ;  nor  is  the  defendant  bound  to  remove  the 
obstruction.'   Saxby  v.  Manchester  d  Sheffield  By.  Co.,  L.  R.,  4  C.  P.  198. 

Denial  of  tlie  right.']  This  traverse  does  not  put  in  issue  the  possession 
of  the  dominant  tenement  by  i-eason  whereof  the  right  is  claimed.  Dale  a 
v.  GostUng,  1  N.  (.'.  588.  Interruptions  not  acquiesced  in  for  a  year  are 
evidence,  as  where  the  claimant  of  the  use  of  water  for  irrigation,  had 
drawn  it  off  from  the  defendant's  watercourse  for  20  years,  but  had  always 
been  resisted,  and  had  once  been  fined  and  paid  the  fine  on  a  conviction 
for  wilfully  taking  it,  the  conviction  was  held  admissible  to  prove  a  con- 
tentious enjoyment  throughout,  insufficient  to  gain  a  right  under  the 
statute.  Eat'ony.  Swansea  Waterworks  Co.,  17  Q.  B.  267 ;  20  L.  J.,  Q.  B. 
482.  Where  the  plaintiff  states  a  right  to  keep  water  flowing  to  a  mill, 
by  a  weir  of  a  certain  height,  the  defendant  may  under  a  special  defence 
show  a  grant  or  prescription  enabling  him  to  reduce  its  height.  Ward  v. 
Robins,  15  M.  &  W.  237. 

Extinguishment  or  cesser  of  the  rigid.]  A  right  to  water  is  not 
destroyed  by  a  partial  alteration  in  the  direction  of  the  stream  by  the 
claimant  ;  Hall  v.  Swift,  4  N.  C.  381 ;  nor  by  an  interruption  occasioned 
by  a  dry  season  ;  Id.  384  ;  nor  by  an  alteration  in  the  machinery  of  the 
mill  turned  by  it,  if  not  prejudicial  to  others  entitled  to  the  same  water. 
Sainiders  v.  Newman,  1  B.  &  A.  258.  Where  the  plaintiff  has,  by  oral 
licence,  permitted  the  defendant  to  erect  a  permanent  work  which  has 
necessarily  lessened  the  supply  of  water,  lie  cannot  afterwards  revoke  the 
licence  or' sue  for  the  injury.  Liggins  v.  Inge.  7  Bing.  682.  The  declara- 
tion stated  an  immemorial  right  to  a  flow  of  water,  out  of  the  defendant's 
well,  for  supplying  three  ponds  in  three  closes  of  the  plaintiff:  the  plea 
traversed  the' right;  it  appeared  that  30  years  ago  the  plaintiff  had 
diverted  the  flow  of  water  from  an  ancient  pond  in  one  of  the  closes,  and 
had  carried  it  into  three  other  ponds,  and  discontinued  the  use  of  the  old 
pond,  which  has  since  become  filled  with  rubbish  :  held,  that  he  had  not 
thereby  lost  his  old  right,  but  might  recover  for  such  a  diversion  of  the 
water,  as  prevented  it  from  flowing  out  of  the  well  into  the  old  pond ;  and 
this,  although  the  case  opened  and  attempted  to  be  proved  at  the  trial 
was  that  of  a  right  to  the  supply  of  the  three  new  ponds.  And  per  Cur. 
S.  C,  if  the  claim  had  been  under  the  Prescription  Act,  the  right  would 
have  been  equallv  unaffected  by  the  substitution  of  the  new  mode  of 
distributing  the  overflow  from  the  well.  Hale  v.  Oldroyd,  14  M.  &  W. 
789.     See  further,  ante,  pp.  821  ct  seq. 


ACTION    FOR    DISTURBANCE    OF   PEW. 

This  action  is  now  rarely  brought. 

The  statement  of  claim  'states  the  possession  of  a  messuage  ;  the  right 
by  reason  thereof  to  use  a  pew  in  the  parish  church  during  service  ;  and 
the  disturbance  of  the  right  by  the  defendant. 

Proof  of  the  right  to  a  j^w.]  The  freehold  of  the  church  is  in  the 
persona  ecclesicc,  whether  rector  or  vicar.  Com.  Dig.  Eccles.  Persons  (C  .9), 
(C.  14).  Hence  the  right  of  others  to  occupy  seats  in  it  is  in  the  nature 
of  an  easement,  and  is  usually  claimed  by  prescription  or  faculty.  A  pew 
in  the  chancel  may  legallv  belong  to  a  person  in  respect  of  the  ownerslnp 
of  a  house,  or  may  belong  to  a  lay  rector,  but  a  pew  in  the  body  of  the 
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church  can  only  be  acquired  by  virtue  of  a  faculty,  or  by  virtue  of  imme- 
morial possession,  i.e.,  by  prescription,  which  is  founded  on  the  notion  of 
there  having  originally  been  a  faculty.  Parker  v.  Leach,  L.  R.,  1  P.  C. 
312,  327.  The  right  to  a  pew  must,  except  in  the  case  of  the  rector  or 
vicar,  be  annexed  to  a  particular  messuage  or  dwelling-house,  and  not  to 
land.  Co.  Litt.  121  b,  122  a.  Mere  use  of  a  pew,  however  long,  if 
unconnected  with  a  particular  house,  is  not  sufficient  evidence  of  a  right, 
Stocks  v.  Booth,  1  T.  R.  428;  Mainwaring  v.  Giles,  5  B.  &  A.  356.  Nor 
can  the  right  be  severed  from  the  house  and  claimed  in  gross.  Pettman 
v.  Bridges,  1  Hull.  325  ;  and  see  Clifford  v.  Wicks,  1  B.  &  A.  498.  And 
even  where  the  occupiers  of  a  certain  house  have  used  a  pew  for  many 
years,  the  jury  are  not  bound  to  presume  a  faculty  ;  Morgan  v.  Curtis,  3 
M.  &  Ry.  389  ;  but  they  will  be  justified  in  presuming  one  ;  and  long 
possession,  without  proof  of  the  actual  origin  of  it,  will  be  evidence  of  a 
prescriptive  right  as  against  a  wrongdoer.  Griffith  v.  Matthews,  5  T.  R. 
296  ;  Rogers  v.  Brooks,  1  T.  R.  431,  n.  Repairs  done  to  the  pew  by  the 
owner  of  the  house  are  evidence  of  a  prescriptive  annexation  to  the  house  ; 
but  as  against  strangers,  such  proof  is  not  indispensable ;  for  it  may  have 
required  none  within  living  memory.  Ken  rick  v.  Taylor,  1  Whs.  326; 
Chnrton  v.  Frewen,  L.  R.,  2  Eq.  634.  See  Crisp  v.  Martin,  2  P.  D.  15. 
And  long  exclusive  possession,  and  repairs  done  by  the  occupier,  are 
evidence,  even  against  the  parson  and  churchwardens,  of  a  faculty, 
although  the  origin  of  the  possession  gave  no  right.  Halliday  v.  Phillips, 
(1891)  A.  C.  228,  D.  P.  But  the  right  may  be  proved  by  other  acts  of  user, 
besides  repair.  Stileman-Gibbard  v.  Wilkinson,  (1897)  1  Q.  B.  749. 
The  right  may  be  apportioned  by  the  subdivision  of  the  house,  and  the 
occupier  of  the  apportioned  part  of  the  pew  may  then  sue  for  disturbance. 
Harris  v.  Drewe,  2  B.  &Ad.  164. 

There  may  be  a  legal  prescriptive  right  to  a  pew  in  the  body  of  a 
church  enjoyed  in  respect  of  a  house  out  of  the  parish  ;  for  the  parochial 
limits  may  have  been  contracted  or  varied  within  time  of  memory. 
Lousley  v.  Hayward,  1  Y.  &  J.  583  ;  but  see  Bycrley  v.  Windus,  5  B.  &  C.  1, 
and  the  law,  generally,  as  to  seats  in  churches,  in  Walter  v.  Gunner,  1 
Hagg.  Consist.  Rep.  317. 

Where  the  right  is  enjoyed  only  under  the  usual  allotment  of  seats  by 
the  churchwardens,  no  action  lies  at  common  law  for  mere  disturbance  of 
the  seat.     Ma  in  waring  v.  Giles,  supra. 

Where  some  attached  chapel  or  aisle  belongs  to  a  parishioner  or  stranger 
as  his  private  freehold  (as  may  happen,  Fuller  v.  Lane,  2  Add.  433  ;  HalVs 
rose,  cited  2  Bulst.  240;  Gibs.  Cod.  221  ;  Chapman  v.  Jones,  L.  R.,  4  Ex. 
273  ;  Norfolk,  Duke  of  v.  Arbuthnot,  4  C.  P.  D.  290  ;  5  C.  P.  D.  390,  C.  A.), 
the  remedy  is  by  action  of  trespass.  See  S.  C.  and  Action  for  trcsp>ass  to 
laud — Evidence  of  possession,  jiost,  p.  915.  In  such  a  case  the  chapel 
cannot  be  held  as  appendant  or  appurtenant  to  a  house  or  land.  Chapman 
v.  Jones,  L.  R.,  4  Ex.  281. 

The  freehold  of  pews  in  a  church,  built  under  a  private  act,  is  not  con- 
ferred on  the  owners  of  the  pews  unless  there  are  express  words  in  the 
act  to  that  effect,  otherwise  thev  take  a  mere  easement.  Brumjitt  v. 
Roberts,  L.  R.,  5  C.  P.  224  ;  Greenway  v.  Hockin,  Id.  235. 

It  seems  that  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  does  not  apply 
to  pews.      See  Crisp  v.  Martin,  supra. 

It  must  be  borne  in  mind  that  the  cases  above  cited  refer  to  pews  in 
parish  churches  built  before  the  year  1818.  Seats  and  pews  in  churches 
built  after  that  j'ear  are  let  and  assigned  according  to  the  provisions  of 
58  G.  3.  c.  45,  ss.  75,  76  ;  3  G.  4,  c.  72,  ss.  23—25  ;  1  &  2  W.  4,  c.  38,  ss.  4, 
21,  22 ;  14  &  15  V.  c.  97,  s.  1  ;  and  19  &  20  V.  c.  104,  ss.  5—8. 
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An  action  will  lie,  in  respect  of  a  false  and  fraudulent  representation, 
made  by  the  defendant  to  the  plaintiff,  intended  to  be  acted  on  by  him, 
and  on  which  he  has  acted,  and  thereby  suffered  damage.  Pasley  v.  Free- 
man, 3  T.  R.  51.  See  S.  C,  2  Smith's  L.  Cas.  in  notis.  The  representa- 
tion must  be  as  to  an  existing  fact,  and  not  a  mere  expression  of  opinion. 
Bellairs  v.  Tucker,  13  Q.  B.  D.  562.  A  statement,  however,  by  A.  of  his 
opinion  to  B.,  where  the  facts  are  known  better  to  A.  than  to  B.,  may 
involve  an  implied  statement  that  A.  knows  facts  to  justify  his  opinion. 
Smith  v.  Land  and  House  Property  Cor.,  28  Ch.  D.  7,  C.  A.  And  a  mis- 
statement of  the  intention  of  the  defendant  in  doing  a  particular  act  may 
be  a  misstatement  of  fact ;  Edgington  v.  Fitzmaurice,  29  Ch.  D.  459,  C.  A. ; 
for  "  the  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his 
digestion  ;  "  Id.  483,  per  Bowen,  L.  J. 

It  is  now  settled  that  in  order,  apart  from  statute,  to  maintain  this 
action  there  must  be  proof  of  fraud  :  a  false  statement  made  in  the  honest 
belief  that  it  is  true  is  not  sufficient:  Peek  v.  Derry,  14  Ap.  Ca.  337, 
D.  P. ;  Glasier  v.  Bolls,  42  Ch.  D.  436,  C.  A. ;  Ormrod  v.  Huth,  14  M.  &  W. 
651,  Ex.  Ch. ;  for  there  is  no  such  thing  as  legal  fraud  in  the  absence 
of  moral  fraud.  Jollife  v.  Baker,  11  Q.  B.  D.  255  ;  Broad  v.  Munton,  12 
Ch.  D.  131,  147,  per  Brett,  L.  J.  ;  Peek  v.  Derry,  14  Ap.  Ca.  346,  356,  per 
Lds.  Brainwell  and  Fitzgerald.  "  And  making  a  false  statement  through 
want  of  care,  falls  far  short  of,  and  is  a  very  different  thing  from  fraud,  and 
the  same  may  be  said  of  a  false  representation  believed  in,  but  on  insuffi- 
cient grounds."  Id.,  per  Ld.  Herschell,  Angus  v.  Clifford,  (1891)  2  Ch. 
449,  C.  A. ;  Low  v.  Bouvcrie,  (1891)  3  Ch.  82,  C.  A.  But  where  there  is 
a  legal  obligation  on  the  part  of  the  defendant  to  the  plaintiff  to  give  him 
correct  information,  as  where  there  is  a  warranty,  or  an  estoppel  arises, 
the  defendant  may  be  liable  on  his  innocent  misstatements.  S.  C.  And 
a  false  statement  made  through  carelessness,  and  without  reasonable 
belief  that  it  is  true,  though  not  amounting  to  fraud,  may  be  evidence  of 
it :  and  fraud  is  proved  where  it  is  shown  that  a  false  representation  has 
been  made  (1)  knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  reck- 
lessly, careless  whether  it  be  true  or  false  ;  and  if  fraud  be  proved  the 
defendant's  motive  is  immaterial, — it  matters  not  that  there  was  no 
intention  to  injure  the  person  to  whom  the  statement  was  made.  Peek 
x.  Derry,  14  Ap.  Ca.  369,  374,  per  Ld.  Herschell,  after  reviewing  all  the 
prior  cases  on  the  subject.  See  also  judgments  in  Le  Lievre  v.  Gould, 
(1893)  1  Q.  B.  491,  C.  A.,  cited  ante,  p.  787. 

A  misconception  of  law  by  the  plaintiffs,  owing  to  misrepresentation 
thereof  by  the  defendants,  will  give  no  right  of  action  ;  Eaglesfield  v. 
Londonderry,  Ms.  of,  4  Ch.  D.  693.  C,  A. ;  W.  N.  1878,  p.  98 ;  38  L.  T. 
303,  D.  P.;  unless' the  misrepresentation  be  fraudulent;  see  Hirsch- 
feld  v.  L.  Brighton  &  S.  C.  By.  Co.,  2  Q.  B.  D.  1,  cited  ante,  p.  657. 
Misrepresentation  by  directors  of  the  powers  conferred  on  them  by  the 
private  Act  of  Parliament  under  which  their  company  is  incorporated, 
made  knowingly,  is  actionable  if  damage  result  therefrom.  W.  London 
Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  360,  C.  A. 

Where  the  proprietor  of  a  house  instructed  an  agent  to  obtain  a  tenant 
for  it,  without  telling  him  of  a  nuisance  which  lowered  the  value  of  the 
premises  ;  the  agent,  in  answer  to  a  question  from  the  person  to  whom  the 
house  was  let,  said  there  were  no  objections  to  it ;  it  was  held  that  there 
was  no  evidence  of  fraud  on  the  part  either  of  the  landlord  or  his  agent. 
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Cornfoot  v.  Fowke,  6  M.  &  W.  358.  But  where  a  contract  is  based  on  a 
material  statement  made  by  the  defendant,  innocently,  but  which  is  in  fact 
untrue,  the  contract  will  be  set  aside  ;  and  the  defendant  will  be  ordered 
to  return  money  paid  him  thereunder  by  the  plaintiff  A.  Rawlins  v. 
Wickham,  3  D.G.  &  J.  304  ;  28  L.  J.,  Ch.  188;  Att.-Gen.  v.  Ray,  L.  R., 
9  Ch.  397 ;  Redgrave  v.  Hard,  20  Ch.  D.  1,  C.  A.  ;  see  also  Kennedy 
v.  Panama,  &c.  R.  Mail  Co.,  L.  R.,  2  Q.  B.  580,  587,  per  car,  cited  ante, 
p.  607  ;  with  interest  thereon,  Karberg's  Case,  (1892)  3  Ch.  1,  C.  A. ; 
and  further  to  indemnify  A.  against  obligations  which  A.  has  contracted 
under  the  contract  set  aside,  as  in  the  case  of  a  partnership  contract. 
Newbigging  v.  Adam,  34  Ch.  D.  582,  C.  A.  In  S.  C,  13  Ap.  Ca.  308, 
D.  P.,  a  more  limited  indemnity  was  prayed  for  and  decreed.  It  is  no 
answer  to  such  rescission  that  the  business  restored  is  worse  than  worth- 
less. S.  C.  And  the  contract  being  rescinded,  the  defendant  cannot 
recover  against  the  plaintiff  for  goods  sold  or  money  lent  to  the  partner- 
ship. S.  C.  See  further  as  to  indemnity,  Whittinc/ton  v.  Seale  Hayne, 
(1900)  W.  N.  31,  H.  T.  Ch.  By  the  Partnership  Act,  1890,  53  &  54 
V.  c.  39,  s.  41 :  "  Where  a  partnership  contract  is  rescinded  on  the 
ground  of  the  fraud  or  misrepresentation  of  one  of  the  parties  thereto, 
the  party  entitled  to  rescind  is,  without  prejudice  to  any  other  right, 
entitled  :  (a)  to  a  lien,  on,  or  right  of  retention  of,  the  surplus  of  the 
partnership  assets,  after  satisfying  the  partnership  liabilities,  for  any 
sum  of  money  paid  by  him  for  the  purchase  of  a  share  in  the  partnership 
and  for  any  capital  contributed  by  him,  and  is  (b)  to  stand  in  the  place 
of  the  creditors  of  the  firm  for  any  payments  made  by  him  in  respect 
of  the  partnership  liabilities,  and  (c)  to  be  indemnified  by  the  person 
guilty  of  the  fraud  or  making  the  representation  against  all  the  debts  and 
liabilities  of  the  firm."  In  the  absence  of  fraud,  a  contract  will  not  be  set 
aside  for  misrepresentation  unless  there  can  be  restitutio  in  integrum. 
Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A. 
As  to  how  far  it  is  the  duty  of  the  defendant  to  disclose  facts  known  to 
him  affecting  the  subject  matter  of  the  contract,  see  Turner  v.  Green, 
cited  ante,  p.  284. 

In  the  case  of  fraud,  there  is  joint  and  several  liability  to  restore  money 
fraudulently  taken.  Expte.  Adamson,  8  Ch.  D.  807,  815, per  James,  L.  J. 
See  also  53  &  54  V.  c.  39,  ss.  10—12,  ante,  p.  507. 

Where  fraud  is  relied  on,  it  must  be  distinctly  alleged  and  proved, 
although  it  is  not  necessary  to  use  the  word  fraud.  Davy  v.  Garrett, 
7  Ch.  D.  473,  489,  per  Tliesiger,  L.  J.  And  the  words  "falsely  and 
fraudulently,"  may  be  struck  out  of  the  statement  of  claim,  provided 
there  is  a  good  cause  of  action  left.  Thorn  v.  Bigland,  8  Exch.  725,  730 ; 
22  L.  J.,  Ex.  243,  245,  per  Parke,  B.  ;  Sivinfen  v.  Chelmsford,  Ld.,  5 
H.  &  N.  890,  921 ;  29  L.  J.,  Ex.  382,  397. 

Where  R.,  by  fraudulent  misrepresentation,  induced  B.  to  do  an 
act,  which  in  consequence  of  such  misrepresentation  B.  believed  to 
be  innocent,  but  which  was  in  fact  criminal,  B.  may  sue  A.  for  such 
damages  as  he  has  sustained  by  so  acting.  Burrows  v.  Rhodes, 
(1899)  1  Q.  B.  816.  See  also  Dixon  v.  Fcnvcus,  30  L.  J.,  Q.  B.  137. 
Where  evidence  has  been  given,  that  a  representation  was  made 
by  the  defendant,  false  to  his  knowledge,  he  may,  of  course,  as  in  other 
cases,  be  called  as  a  witness  to  rebut  the  evidence,  notwithstanding  the 
decision  imputed  to  Jessel,  M.R.,  in  Hine  v.  Campion,  7  Ch.  D.  344, 
to  the  contrary.  See  observations  of  Ld.  Bramwell  in  Peek  v.  Derry, 
14  Ap.  Ca.  347. 

As  to  the  liability  of  the  executors  of  the  person  who  made  the  mis- 
representation, vide  Part  III.  Actions  against  Executors,  post,  p.  1142. 
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With  respect  to  the  liability  of  A.  for  the  fraud  of  another  person,  A. 
is  liable  for  the  fraudulent  representations  made  by  his  agent,  B.,  in  the 
course  of  carrying  on  A.'s  business,  for  his  benefit.  Barwick  v.  English 
Joint  Stock  Bank;  Mackayx.  Commercial  Bank  of  New  Brunswick;  Swift 
v.  Jewsbury,  cited  post,  p.  834  ;  Swire  v.  Francis,  3  Ap.  Ca.  106,  P.  C. 
See  also  Udell  v.  Atlierton,  7  H.  &  N.  172  ;  30  L.  J.,  Ex.  337  ;  Arclibold  x. 
Howth,  Ld.,  I.  R.,  1  C.  L.  608,  C.  P.;  and  notes  to  Paslcy  x.  Freeman, 
2  Smith's  L.  Cas.  But  A.  is  not  liable  in  any  other  case.  Weir  x.  Bur- 
nett, 3  Ex.  D.  32  ;  Weir  x.  Bell,  Id.  238,  C.  A.  Thus,  where  the  directors 
of  a  company  appoint  brokers  to  act  on  behalf  of  the  company,  the 
directors  are  not  liable  for  fraud  of  the  brokers  to  which  they  were  not 
privy.  S.  CC.  ;  accord.  Cargill  x.  Bower,  10  Ch.  D.  502,  explaining 
Peek  x.  Gurney,  L.  Pi.,  6  H.  L.  377.  Even  although  they  subsequently, 
with  notice  of  the  fraud,  receive  part  of  the  proceeds  thereof  in  payment 
of  debts  due  to  them  from  the  company.  Weir  x.  Barnett,  supra.  But  in 
Weir  x.  Bell,  3  Ex.  D.  247,  et  seq.,  C.  A.,  Cockburn,  C.J.,  and 
Brett,  L.J.,  were  of  opinion  that  the  defendants  would  in  the  latter  case 
be  liable.  A  principal  A.,  is  not  liable  for  fraudulent  misrepresentations 
of  his  agent,  B..  which  are  unauthorized,  and  made,  not  for  A.'s  benefit, 
but  for  B.'s  own  private  ends.  British  Mutual  Banking  Co.  x.  Cham  wood 
Forest  By.  Co..  18  Q.  B.  D.  714,  C.  A. 

As  to  the  liability  of  partners  for  the  representation  of  their  co-partner, 
see  the  Partnership  Act,  1890,  53  &  54  V.  c.  39,  ss.  10 — 12,  ante,  p.  507. 
By  Id.  sect  15,  "  an  admission  or  representation  made  by  any  partner  con- 
cerning the  partnership  affairs,  and  in  the  ordinary  course  of  its  business, 
is  evidence  against  the  firm." 

A  false  statement  published  in  a  prospectus,  advertisement,  &c,  with 
the  fraudulent  intention,  that  it  should  be  read  and  acted  upon  by  the 
plaintiff,  will,  if  so  read  and  acted  on  by  him,  entitle  him  to  sue  for  the 
damages  he  has  sustained,  which  naturally  result  from  him  so  acting  ; 
Gerhard  x.  Bates,  2  E.  &  B.  476;  22  L.  J.,  Q.  B.  364;  Richardson  x. 
Silvester,  L.  B.,  9  Q.  B.  34.  Thus  the  manager,  and  assistant  manager,  of 
a  joint-stock  banking  company,  were  held  liable  for  fraudulent  statements, 
contained  in  reports  presented  by  the  directors,  at  the  annual  meetings. 
to  the  shareholders,  whereby  a  shareholder  was  induced  to  purchase  more 
shares  in  the  bank.  Cullen  v.  Thomson's  Trustees,  4  Macq.  424.  Where 
the  directors  of  a  mining  company  caused  a  prospectus  to  be  circulated, 
grossly  misrepresenting  the  real  purchase-money  paid  for  the  sett,  so  as 
to  convey  an  impression  of  great  value,  they  were  held  liable  to  a  share- 
holder, who  had  taken  up  shares  in  the  company  on  the  faith  of  the  false 
statements,  although  he  might  have  had  other  inducements  to  buy. 
Clarke  x.  Dickson,  6  C.  B.,  N.  S.  453 ;  28  L.  J.,  C.  P.  225  ;  Edgington  x. 
Fitzmaurice,  29  Ch.  D.  459,  C.  A.  But  the  misrepresentation  must  be 
shown  to  have  materially  influenced  the  plaintiff.  S.  CC.  ;  Moore  x. 
Burke,  4  F.  &  F.  258,  cor.  Cockburn,  C.J.  ;  Smith  v.  Chadwick,  20  Ch.  D. 

27  C.  A.;  9  Ap.  Ca.  187,  D.  P.;  Smith  v.  Land  and  House  Property  Cor., 

28  Ch.  D.  7,  C.  A. ;  and  see  Arnison  x.  Smith,  41  Ch.  D.  348,  369,  C.  A. 
As  to  the  effect  of  a  subsequent  circular  correcting  the  misrepresenta- 
tion, vide,  S.  C.  As  to  advertisements  which  injure  the  plaintiff's  trade, 
see  Ajello  v.  Worsley,  (1898)  1  Ch.  274.  The  construction  of  the  written 
representation  is,  as  in  other  cases,  for  the  judge.  Bellairs  v.  Tucker,  13 
Q.  B.  D.  562. 

The  right  of  action  by  a  shareholder  against  a  company,  in  respect  of 
fraudulent  misrepresentations  by  which  he  was  induced  to  take  worthless 
shares  of  the  company,  is  considered,  post,  p.  1100. 

Special  statutory  enactments  have  been  passed  with  respect  to  the 
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liability  of  promoters,  directors,  &c,  of  companies  under  the  Companies 
Act,  1862,  on  representations,  or  omissions,  in  prospectuses  inviting 
subscriptions,  for  misrepresentation.     These  are  as  follows. 

The  Companies  Act,  1867  (30  &  31  V.  c.  131),  which  by  sect.  2  is  to 
be  construed  as  one  with  the  Companies  Act,  1862,  enacts,  by  sect.  38, 
that  "Every  prospectus  of  a  company,  and  every  notice,  inviting  persons 
to  subscribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates 
and  the  names  of  the  parties,  to  any  contract  entered  into  by  the  com- 
pany, or  the  promoters,  directors,  or  trustees  thereof,  before  the  issue  of 
such  prospectus  or  notice,  whether  subject  to  adoption  by  the  directors  or 
the  company,  or  otherwise  ;  and  any  prospectus  or  notice,  not  specifying 
the  same,  shall  be  deemed  fraudulent,  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company,  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the  company,  on  the  faith  of  such 
prospectus,  unless  he  shall  have  had  notice  of  such  contract." 

This  section  seems  to  include  "  every  contract,  relating  to  the  formation 
of  a  company,  or,  to  its  capital,  property,  or  business  when  formed,  or,  to 
the  position,  pecuniary  or  otherwise,  in  regard  to  the  company,  or  its  pro- 
moters or  vendors,  of  the  directors,  or  other  officers  of  the  company,  and 
which  is  material  to  be  made  known  to  persons,  invited  to  take  shares,  in 
order  to  enable  them  to  form  a  judgment,  as  to  the  policy  of  so  doing, 
provided  that  one  of  the  parties  to  it,  is  at  its  date,  or  subsequently 
becomes,  a  promoter,  director,  or  trustee  of  the  company."  Sullivan  v. 
Metcalfe,  5  C.  P.  D.  455,  461,  per  Thesiger,  L.  J.  ;  Charlton  v.  Hay,  31 
L.  T.  437,  M.  T.,  1875,  Q.  B. ;  Governs  case,  1  Ch.  D.  182,  C.  A.  ; 
see  further  Twijcross  v.  Grant,  2  C.  P.  D.  469,  C.  A.  The  intentional 
issue  of  a  prospectus,  without  inserting  therein  the  contracts,  which  the 
section  requires  to  be  stated,  although  the  omission  was  made  under  a 
bond  fide  belief  that  their  insertion  was  not  requisite,  is  within  the  section. 
S.  C.  As  to  the  damages  recoverable  thereunder,  vide  8.  C.  A  clause  in  a 
prospectus  waiving  the  application  of  this  section,  must,  in  order  to  be 
good,  tell  a  person  of  ordinary  intelligence  the  character  of  what  is 
intended  to  be  waived.  Greenwood  v.  Leather  Shod  Wheel  Co.,  post, 
p.  833.  Compliance  with  this  section  does  not  give  notice  of  circum- 
stances contained  in  the  contracts  which  are  material  to  be  known,  and 
the  omission  of  which  gives  a  false  impression.  Aaron's  Reefs  v.  Twiss, 
(1896)  A.  C.  273,  D.  P.  The  section  is  for  the  protection  of  shareholders 
only,  and  creates  no  statutory  duty  towards  the  bondholders  of  the 
company,  or  others,  for  breach  of  which  an  action  will  lie.  Cornell  v. 
Hay,  L.K.,  8  C.  P.  328. 

The  Directors'  Liability  Act,  1890  (53  &  54  V.  c  64),  which  by  sect.  2 
is  to  be  construed  as  one  with  the  Companies  Acts,  1862  to  1890,  enacts 
by  sect.  3,  that  (1.),  where  a  prospectus  or  notice  invites  persons  to 
subscribe  for  shares  hi  or  debentures  or  debenture  stock  of  a  company, 
every  person  who  is  a  director  of  the  company  at  the  time  of  the  issue  of 
the  prospectus  or  notice,  and  every  person  who  having  authorized  such 
naming  of  him  is  named  in  the  prospectus,  &c,  as  a  director  of  the  com- 
pany or  as  having  agreed  to  become  a  director  of  the  company  either 
immediately  or  after  an  interval  of  time,  and  every  promoter  of  the  com- 
pany, and  every  person  who  has  authorized  the  issue  of  the  prospectus  or 
notice,  shall  be  liable  to  pay  compensation  to  all  persons  who  shall  sub- 
scribe for  any  shares,  &c,  on  the  faith  of  such  pr-ospectus,  &c,  for  the  loss 
or  damage  they  may  have  sustained  by  reason  of  any  untrue  statement 
in  the  prospectus,  &c,  or  in  any  report  or  memorandum  appearing  on  the 
face  thereof,  or  by  reference  incorporated  therein  or  issued  therewith, 
unless  it  is  proved  (a.)  With  respect  to  every  such  untrue  statement  not 
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purporting  to  be  made  on  the  authority  of  an  expert,  or  of  a  public  official 
document  or  statement,  that  he  had  reasonable  ground  to  believe,  and 
did  up  to  the  time  of  the  allotment  of  the  shares,  &c,  believe,  that  the 
statement  was  true  ;  and  (b.)  With  respect  to  every  such  untrue  statement 
'purporting  to  be  a  statement  by  or  contained  in  what  purports  to  be  a 
copy  of  or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the  statement  made 
by  such  engineer,  &c,  or  was  a  correct  and  fair  copy  of  or  extract  from 
the  report,  &c.  Provided  always,  that  notwithstanding  that  such  untrue 
statement  fairly  represented  the  statement  made  by  such  engineer,  &c, 
or  was  a  correct  and  fair  copy  of  an  extract  from  the  report,  &c,  such 
director,  &c,  shall  be  liable  to  pay  compensation  as  aforesaid  if  it  be 
proved  that  he  had  no  reasonable  ground  to  believe  that  the  person 
making  the  statement,  &c,  was  competent  to  make  it ;  and  (c.)  With 
respect  to  every  such  untrue  statement  purporting  to  be  a  statement 
made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy  of 
or  extract  from  a  public  official  document,  that  it  was  a  correct  and  fair 
representation  of  such  statement  or  copy  of  or  extract  from  such  docu- 
ment, or  unless  it  is  proved  that  having  consented  to  become  a  director 
of  the  company  he  withdrew  his  consent  before  the  issue  of  the  prospectus, 
and  that  the  prospectus,  &c,  was  issued  without  his  authority  or  consent, 
or  that  the  prospectus,  &c,  was  issued  without  his  knowledge  or  consent, 
and  that  on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable 
public  notice  that  it  was  so  issued  without  his  knowledge,  &c,  or  that 
after  the  issue  of  such  prospectus,  &c,  and  before  allotment  thereunder, 
he,  on  becoming  aware  of  any  untrue  statement  therein,  withdrew  his 
consent  thereto,  and  caused  reasonable  public  notice  of  such  withdrawal, 
and  of  the  reason  therefor,  to  be  given.  (2.)  A  promoter  in  this  section 
means  a  promoter  who  was  a  party  to  the  preparation  of  the  prospectus, 
&c,  or  of  the  portion  thereof  containing  such  untrue  statement,  but  shall 
not  include  any  person  by  reason  of  his  acting  in  a  professional  capacity  for 
persons  engaged  in  procuring  the  formation  of  the  company.  (3.)  Where 
any  company  existing  on  August  18th,  1890,  which  has  issued  shares  or 
debentures,  shall  be  desirous  of  obtaining  further  capital  by  subscriptions 
for  shares,  &c,  and  for  that  purpose  shall  issue  a  prospectus,  &c,  no 
director  of  such  company  shall  be  liable  in  respect  of  any  statement 
therein,  unless  he  shall  have  authorised  the  issue  of  such  prospectus,  &c, 
or  have  adopted  or  ratified  the  same.  (4.)  In  this  section  the  word 
"expert"  includes  any  person  whose  profession  gives  authority  to  a 
statement  made  by  him.  Sect.  4  provides  for  the  indemnity  of  any 
person  whose  name  has  been  published  as  a  director,  not  being  such, 
against  damages,  costs,  &c,  to  which  he  has  been  liable  in  consequence 
of  such  publications.  And  sect.  5  provides  for  contribution  between 
directors,  as  to  payments  to  which  any  one  of  them  may  become  liable 
under  this  act. 

Under  sect.  1  {a.)  directors  will  be  liable  to  a  person  who  has  suffered 
damage  by  taking  shares  on  the  faith  of  a  prospectus  which  contains 
untrue  statements,  where  they  do  not  prove  that  they  had  reasonable 
grounds  for  believing  the  truth  of  such  statements.  Greenwood  v.  Leather 
Shod  Wlieel  Co.,  (1900)  1  Ch.  421,  C.  A.  Withdrawal,  after  action 
brought,  by  the  director  of  his  consent  to  the  issue  of  the  prospectuses, 
is  too  late.  Drincqbier  v.  Wood,  (1899)  1  Ch.  393.  The  action  is  for 
compensation,  not  for  a  penalty,  and  is  not  therefore  barred  by  the  lapse 
of  two  years.  Thomson  v.  LA.  Clanmorris,  ante,  p.  746.  It  seems  that 
the  action  is  under  21  J.  1,  c.  16,  s.  3,  ante,  p.  671,  barred  after  six  years 
from  the  date  of  the  plaintiff's  application  for  shares.     S.  C. 

E. — VOL.  II.  K 


834  Action  for  Deceit  and  Misrepresentation. 

With  reference  to  fraudulent  misrepresentations,  made  to  persons  other 
than  the  plaintiff,  whereby  the  plaintiff  has  been  deceived,  the  rule  is, 
that  a  person  is  responsible  for  the  consequences  of  a  false  representation, 
made  by  him  to  another,  on  which  a  third  person  acts,  provided  that  the 
representation  was  made  with  the  direct  intent  that  it  should  be  acted 
on  by  such  third  person,  in  the  manner  that  occasions  the  injury,  and 
that  the  injury  be  the  immediate  consequence  of  the  representation  ;  Peek 
v.  Garney,  L.  E.,  6  H.  L.  377,  412,  413,  per  Ld.  Cairns,  following  Barry 
v.  Croshey,  2  J.  &  H.  1,  23,  per  Wood,  V.-C.  Thus,  where  the  defendant 
sold  a  gun  to  A.  "  for  the  use  of  himself  and  his  sons,"  and  "  falsely  and 
fraudulently"  warranted  its  soundness,  knowing  it  to  be  unsound;  the 
defendant  was  held  liable  to  an  action  by  A.'s  son,  for  an  injury  done  to 
him  by  its  bursting,  though  the  contract  of  sale  was  between  A.  and  the 
defendant  only.  Langridge  v.  Levy,  2  M.  &  W.  519  ;  Ex.  Ch.,  4  M.  &  W. 
337.  So,  where  the  directors  of  a  bank  issued  a  report  known  by  them  to 
be  false,  in  form  addressed  to  the  shareholders,  but  intended  for  the  infor- 
mation of  any  person  desiring  to  deal  in  the  shares  of  the  bank,  and  the 
plaintiff,  through  a  broker,  obtained  a  copy,  and  was  thereby  induced  to 
purchase  shares  ;  it  was  held,  he  was  entitled  to  sue  for  the  loss  he  had 
thereby  suffered ;  Scott  v.  Dixon,  29  L.  J.,  Ex.  62,  n.  Where,  however, 
the  act  of  the  plaintiff,  which  has  caused  him  the  injury,  is  not  directly 
induced  by  the  representation  of  the  defendant,  although  it  was  made  by 
him,  with  the  intent  that  it  should  be  so  acted  on,  no  action  will  lie. 
Peek  v.  Gurney,  L.  R.,  6  H.  L.  377.  Thus,  where  the  prospectus  of  a 
company  was  issued,  containing  representations  intentionally  false,  and 
all  the  shares  were  thereupon  taken  up,  and  the  plaintiff,  relying  on  those 
representations,  afterwards  bought  shares  in  the  market,  and  thereby 
suffered  loss,  it  was  held,  that  the  plaintiff  could  nob  sue  on  the  false 
representations,  for  as  he  had  not  received  the  prospectus  from  those 
who  were  answerable  for  it,  he  could  not  treat  them  as  made  personally 
to  himself ;  S.  C,  explaining  Gerhard  v.  Bates,  ante,  p.  831,  and  Scott  v. 
Dixon,  supra,  and  overruling  Bedford  v.  Bagshaw,  29  L.  J.,  Ex.  59,  and 
Bagshaw  v.  Seymour,  Id.  62,  n.  See  also  Barry  v.  Croskey,  supra.  It 
is  otherwise,  however,  if  such  prospectus  were  issued  for  the  purpose  of 
influencing  the  purchase,  by  the  plaintiff,  to  whom  it  was  sent,  of  shares 
in  the  market,  and  it  had  that  effect.  Andrews  v.  Mockford,  (1896)  1 
Q.  B.  372,  C.  A.  So,  where  it  was  afterwards  supplemented  by  false 
statements  to  the  same  effect  on  which  the  plaintiff  took  action.     S.  C. 

An  incorporated  company  is  liable  to  an  action  for  the  fraudulent  mis- 
representation of  their  agent  acting  in  the  course  of  the  business  with 
which  the  company  has  entrusted  him,  and  for  their  benefit  ;  Barwick  v. 
English  Joint-Stock  Bank,  L.  K.,  2  Ex.  259,  Ex.  Ch. ;  Mackay  v.  Com- 
mercial Bank  of  Neiu  Brunsivick,  L.  R.,  5  P.  C.  394  ;  Swift  v.  Jewsbury, 
L.  R.,  9  Q.  B.  301,  312,  per  Coleridge,  C.J.,  Ex.  Ch.  ;  and  is  liable  in 
damages,  at  any  rate,  to  the  extent  to  which  the  company  has  profited, 
by  the  fraudulent  representation  of  the  agent.  Weir  v.  Bell,  3  Ex.  D. 
244,  per  Bramwell,  L.J.  In  Swift  v.  Jewsbury,  supra,  the  dicta  of  Lds. 
Chelmsford  and  Cranworth  in  Addie  v.  W.  Bank  of  Scotland,  L.  R.,  1 
H.  L.,  Sc.  145,  158,  167,  to  the  effect,  that  the  action  could  be  brought 
only  against  the  directors,  or  other  agents,  who  had  made  the  false  state- 
ments, and  not  against  the  company,  were  dissented  from,  and  it  was 
pointed  out  that  they  were  not  material  to  the  decision  of  the  case.  These 
dicta  were  further  explained  in  Houldsworth  v.  City  of  Glasgow  Bank, 
.5  Ap.  Ca.  317,  D.  P.  See  further  National  Exchange  Co.  of  Glasgow  v. 
Drew,  2  Macq.  103  ;  McGowanw.  Dyer,  L.  R.,  8  Q.  B.  141  ;  and  cases  cited 
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in  actions  for  calls — Fraud  and  misrepresentation, past,  p.  1095.  Evi- 
dence of  similar  frauds,  committed  on  other  persons,  by  the  same  agent  of 
the  defendant  company,  in  the  same  manner,  with  the  knowledge  and  for 
the  benefit  of  the  company,  is  admissible  to  prove  fraud.  Blake  v.  Albion 
Life  Assur.  Co.,  4  C.  P.  D.  94.  In  like  manner,  on  the  question  of  fraud, 
other  false  statements  in  the  same  business,  made  by  defendant,  may  be 
submitted  to  the  jury,  but  not  as  distinct  causes  of  action.  Buntingford 
v.  Massey,  1  F.  &  F.  690.  And  the  defendant  may  show  representations 
made  by  him  to  others,  with  the  view  of  proving  his  own  bona  fides. 
Shrewsbury  v.  Blount,  2  M.  &  Gr.  475.  In  an  action  for  a  false  represen- 
tation as  to  the  trustworthiness  of  W.,  the  defendant  having  been  proved 
at  about  the  time  of  the  representation,  to  have  bought  goods  from  W. 
under  cost  price,  was  allowed  to  ask  his  shopman,  and  other  tradesmen 
of  the  town,  in  which  W.  carried  on  business,  as  to  their  belief  in  W.'s 
trustworthiness  at  the  time  the  representation  was  made.  Sheen  v. 
Bumpstead,  2  H.  &  C.  193 ;  32  L.  J.,  Ex.  271,  Ex.  Ch.  The  company 
are  not  liable  where  the  agent  acted  for  his  private  ends,  and  not  for  the 
benefit  of  the  company.  British  Mutual  Banking  Co.  v.  Charnwood 
Forest  By.  Co.,  18  Q.  B.  D.  714,  C.  A. 

The  plaintiff' must  prove  actual  damage  to  himself,  in  order  to  maintain 
the  action.     Hyde  v.  Buhner,  18  L.  T.  293,  E.  T.  1868,  C.  P. 

Damages.]  Costs  incurred  upon  the  discovery  of  the  falsehood  of  a 
representation,  in  order  to  reverse  the  consequences  thereof,  are  too  remote 
an  injury  to  be  included  in  an  action  of  fraud.  S.  C.  See  further  as  to 
damages,  ante,  pp.  488  et  seq. 

Where  the  plaintiff'  was  induced  by  the  fraud  of  the  defendant  to  take 
up  shares,  the  damages  recoverable  are  the  difference  between  the  price 
paid  for  them,  and  their  real  value  on  allotment ;  this  value  is  not  the 
market  value  ;  it  may  be  ascertained  by  the  light  of  subsequent  events, 
e.g.,  the  estimated  dividend  on  a  liquidation  of  the  company.  Peek  v. 
Derry,  37  Ch.  D.  541,  C.  A.  (the  judgment  in  this  case  was  reversed  in 
D.  P.  on  the  ground  that  there  was  no  fraud  ;  14  Ap.  Ca.  337).  Thus, 
where  the  shares  were  really  worthless,  the  plaintiff  recovers  the  full 
amount  he  paid  for  them,  although  they  had,  when  he  took  them,  a 
market  value.  Twycross  v.  Grant,  2  C.  P.  D.  469,  C.  A.  The  plaintiff  is 
not,  in  such  cases,  bound  to  realize  his  shares  in  order  to  ascertain  his 
damage.  S.  C.  ;  Peek  v.  Derry,  supra.  Where,  however,  the  fraud  of  the 
defendant  was,  that  he  induced  L.  to  believe  that  the  rupee  paper,  which 
L.  had  directed  him  to  buy,  was  bought  from  third  persons,  whereas  the 
defendant  sold  L.  rupee  paper  of  his  own,  the  damages  were  held  to  be  the 
difference  only,  between  the  price  L.  had  paid,  and  what  he  would  have 
received,  if  he  had  resold  it  in  the  market,  forthwith  after  purchasing  it. 
Waddell  v.  Blockey,  4  Q.  B.  D.  678,  C.  A.  The  plaintiff  may  recover 
damages  for  any  injury  which  is  the  direct  and  natural  consequence  of  his 
acting  on  the  faith  of  the  defendant's  fraudulent  representations.  Mullett 
v.  Mason,  L.  R.,  1  C.  P.  559.  A  cattle  dealer  sold  the  plaintiff  a  cow, 
and  fraudulently  represented  it  was  free  from  infectious  disease  ;  the 
plaintiff  placexl  it  with  five  others,  and  they  caught  the  disease  and  died  ; 
it  was  held  that  the  plaintiff  was  entitled  to  recover,  as  damages,  the  value 
of  all  the  cows.  S.  C.  See  also  Smith  v.  Green,  and  Randall  v.  Newson, 
cited  ante,  p.  489. 

As  to  the  defendant's  liability  for  the  costs  of  an  abortive  action  the 
plaintiff  was  induced  to  bring  by  reason  of  the  defendant's  misrepresen- 
tation, see  Richardson  v.  Dunn,  8  C.  B.,  N.  S.  655;  30  L.  J.,  C.  P.  44, 

and  cases  cited  ante,  pp.  489,  490. 
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The  causes  of  action  under  this  head  are  various.  The  cases  which 
most  commonly  occur  in  practice  are  misrepresentation  of  the  value  of 
property,  and  misrepresentation  of  solvency  or  character.  Actions  for 
misrepresentation  of  authority  have  been  considered  ante,  pp.  489  et  seq. 

Where  C.  bribes  A.  to  induce  his  principal  P.  to  buy  T.'s  goods  on  dis- 
advantageous terms,  and  A.  does  so  successfully,  P.  may  recover  the 
bribe  from  A.,  and  also  sue  C.  alone,  or  A.  and  C.  jointly,  for  the  loss  he 
has  sustained,  without  allowing  any  deduction  in  l-espect  of  the  amount 
recovered  from  A.  Sal  ford,  Mayor,  dtc.  ofx.  Lever,  (1891)  1  Q.  B.  168,  C.  A. 
See  Grant  v.  Gold  Exploration,  dc,  Syndicate,  (1900)  1  Q.  B.  233,  C.  A. 

Perjury  causing  damage  to  the  plaintiff  gives  no  ground  of  action, 
whether  it  be  committed  by  a  witness  ;  Damp>ort  v.  Sympson,  Cro.  Eliz. 
520 ;  or  a  deponent  in  an  affidavit.     Eyres  v.  Sedgewicke,  Cro.  Jac.  601. 

Where  a  false  statement  was,  by  way  of  a  practical  joke,  made  by  the 
defendant,  D.,  to  the  plaintiff,  W.,  a  married  woman,  that  her  husband 
had  met  with  a  serious  accident,  intending  that  she  should  believe  it  to 
be  true,  and  she  did  so  believe,  and  thereby  sustained  a  severe  nervous 
shock  which  caused  her  to  be  ill,  it  was  held  that  W.  had  a  good  cause  of 
action  against  D.     Wilkinson  v.  Downton,  (1897)  2  Q.  B.  57.    Sed  quaere. 

Misrepresentation  of  the  value  of  property  ?\  Most  of  the  cases  arising 
from  misrepresentation  in  the  value  of  property  will  be  found  ante,  pp. 
829  et  seq.  Where  the  vendor  of  a  public -house,  fraudulently  misrepre- 
sents the  amount  of  business  done  in  it,  whereby  the  plaintiff  is  induced 
to  buy  the  house,  an  action  will  lie,  although  such  statement  was  not 
contained  in  the  conveyance  or  memorandum  of  the  bargain.  Dobell  v. 
Stevens,  3  B.  &  C.  623  ;  Pilmore  v.  Hood,  5  N.  C.  97.  Where  A.  agreed  to 
sell  a  brewery  to  B.  or  his  nominee,  on  the  basis  that  the  profits  had  been 
of  a  certain  amount,  and  B.  agreed  to  sell  it  to  C.  at  an  enhanced  price 
without  any  stipulation  as  to  the  profits,  and  A.  by  B.'s  direction  conveyed 
it  to  C,  it  was  held  that  B.  and  C.  could  not  join  in  suing  A.  to  set  aside  the 
original  contract  on  the  ground  that  the  profits  were  insufficient,  on  the 
terms  of  returning  the  brewery,  for  B.  had  no  interest  in  the  brewery,  and 
C.  had  no  right  as  against  A.  Edinburgh  United  Breweries  v.  Molleson, 
(1894)  A.  C.  96,  D.  P. 

Where  a  chattel  is  sold  with  all  faults,  the  seller  is  not  liable  to  an 
action  in  respect  of  latent  defects,  which  he  knew  of,  without  disclosing 
at  the  time  of  sale ;  Baglehole  v.  Walters,  3  Camp.  154  ;  Ward  v.  Hobbs, 
3  Q.  B.  D.  150,  C.  A. ;  4  Ap.  Ca.  13,  D.  P. ;  unless  he  misrepresented  the 
condition  of  the  chattel,  so  as  intentionally  to  deceive  the  purchaser,  as  an 
individual,  or  as  one  of  a  class,  or  one  of  the  public  ;  S.  C. ;  3  Q.  B.  D.  157, 
per  Bramwell,  L.J.  ;  Schneider  v.  Morris,  3  Camp.  506,  or  unless  he  used 
means  to  prevent  the  purchaser  from  discovering  its  condition  ;  S.  C. ;  in 
either  of  which  cases  the  vendor  would  be  liable. 

Misrepresentation  of  solvency,  dc]  An  action  lies  for  making  a  false 
and  fraudulent  representation  of  the  character,  or  solvency  of  another 
(under  circumstances  from  which  it  may  be  assumed,  that  the  party 
making  the  representation,  intended  it  to  be  acted  upon),  whereby  the 
plaintiff  has  been  induced  to  give  credit  to  him,  and  has  suffered  loss. 
Pasley  v.  Freeman,  3  T.  R.  51  ;  2  Smith's  L.  C. ;  Pontifex  v.  Bignold, 
3  M.  &  Gr.  63. 

By  Ld.  Tenterden's  Act  (9  G.  4,  c.  14),  s.  6,  "no  action  shall  be 
brought,  whereby  to  charge  any  person  upon,  or  by  reason  of  any  repre- 
sentation, or  assurance,  made  or  given,  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person, 
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to  the  intent  or  purpose,  that  such  other  person  may  obtain  credit,  money, 
or  goods  upon,*  unless  such  representation  or  assurance  be  made  in 
writing,  signed  by  the  party  to  be  charged  therewith."  A  defence  under 
this  section  must  now  be  pleaded  specially.  See  Rules,  1833,  O.  xix.,  r. 
15,  ante,  p.  309. 

When  the  defendant  stated  that  the  plaintiff  might  safely  trust  A.  B., 
because  the  defendant  had  the  title-deeds  of  an  estate  of  A.  B.,  this  was 
held  to  be  within  the  above  section.  Swann  v.  Phillips,  8  Ad.  &  E.  457. 
A  representation  made  respecting  the  credit  of  a  firm,  of  which  the 
defendant  is  a  partner,  is  within  the  act.  Devaux  v.  Steinlceller,  6  N.  C.  84. 
In  Lyde  v.  Barnard,  1  M.  &  W.  101,  the  court  were  divided  on  the  point, 
whether  a  representation  that  the  life  estate  of  A.  B.  was  charged  with 
only  three  annuities,  was  a  representation  relating  to  the  credit  and 
ability  of  A.  B.,  within  the  act.  See  further  Clydesdale  Bank  v.  Paton, 
(1896)  A.  C.  381,  D.  P.  If  the  false  representation,  signed  by  the 
defendant,  substantially  conduced  to  the  obtaining  of  the  credit,  he  is 
liable,  although  the  plaintiff  might  possibly  have  been  influenced  by  other 
representations,  which  are  inadmissible,  through  not  being  in  writing. 
Tatton  v.  Wade,  18  C.  B.  371 :  25  L.  J.,  C.  P.  240,  Ex.  Ch.  The  plaintiff 
may  sue,  on  a  fraudulent  misrepresentation  made  to  his  bankers,  in 
answer  to  questions  put  by  them  at  his  request,  and  acted  on  by  him. 
Swift  v.  Jewsbwry,  infra. 

The  signature  of  an  agent  will  not  satisfy  the  section ;  Swift  v. 
Jewsbury,  L.  R.,  9  Q.  B.  301,  Ex.  Ch.  (revers.  S.  C,  sub  nom.  Swift  v. 
Winterbotham,  L.  R.,  8  Q.  B.  244) ;  nor  will  that  of  the  manager  of  a 
banking  co-partnership,  registered  under  7  G.  4,  c.  46.  S.  C.  And,  one 
partner  signing  in  the  name  of,  and  by  the  express  authority  of  his  firm, 
will  make  himself  only,  liable.  Mason  v.  Williams,  28  L.  T.  232,  Feb. 
1873,  C.  P. 
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There  is  a  well-known  legal  distinction  between  written  and  spoken 
slander.  Slanderous  words  spoken  and  published,  but  not  committed  to 
writing,  are  actionable  only  when  they  charge  the  plaintiff  with  a  criminal 
offence  (vide  infra),  or  allege  that  he  has  a  disease  rendering  him  unfit 
for  society,  or  attack  him  in  relation  to  his  trade  or  calling,  or  when, 
besides  being  clearly  defamatory,  they  have  caused  to  the  plaintiff  some 
particular  damage,  or  by  the  Slander  of  Women  Act,  1891  (54  &  55  V. 
c.  51),  in  the  case  of  a  woman,  that  they  impute  unchastity  or  adultery. 
But  in  the  case  of  words,  published  by  writing,  it  is  only  necessary  that 
they  should  be  calculated  to  degrade  or  disparage  the  plaintiff,  and  hold  I  / 
him  up  to  hatred,  ridicule,  or  contempt,  in  order  to  make  them  actionable.// 
As,  however,  the  pleadings  in  cases  both  of  written  or  spoken  slander  are// 

*  Sic.  It  is  evident  that  some  mistake  has  here  crept  into  the  parliament 
roll.  See  Lyde  v.  Barnard,  1  M.  .t  W.  101,  115,  128.  Ld.  Abinger,  CB, 
thought  that' the  word  '-upon"  should  be  rejected  as  surplusage  ;  Id.  pp.  128, 
124  ;  while  Parke,  B.,  suggested  that  words  should  be  transposed,  so  as  to  read 
thus:— "to  the  intent  or  purpose  that  some  other  person  may  obtain  money 
or  goods  upon  credit  ;"  or  that  others  should  be  interpolated,  so  as  to  read 
thus:— "to  the  intent  or  purpose  to  obtain  credit,  money,  or  goods  on  such 
representation." — Id.  115,  11  (5. 
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often  very  similar,  it  will  be  most  convenient  to  consider  the  evidence  of 
defamation,  written  or  spoken,  under  one  general  heading. 

Words  imputing  to  the  plaintiff  a  criminal  offence,  for  which  he  was 
liable  to  imprisonment,  are  actionable,  even  although  the  offence  is  not 
indictable.     Webb  v.  Beavan,  11  Q.  E.  D.  609. 

As  to  joinder  of  plaintiffs  in  this  action,  vide  ante,  pp.90,  91,  and  Booth 
v.  Briscoe,  post,  p.  850. 

Judgment  for  the  defendant  in  an  action  on  part  of  one  connected  libel, 
e.g.,  the  judgment  in  a  former  action  against  the  defendant,  is  a  bar  to 
an  action  brought  in  respect  of  another  part.  Macdougall  v.  Knight,  25 
Q.  B.  D.  1,  a  A. 

The  rules  as  to  opening  the  plaintiff's  case,  and  the  evidence  thereon, 
when  the  libel  is  denied  and  also  justified,  will  be  found  ante,  p.  278. 

Broof  of  introductory  averment,  dc]  All  introductory  averments  essen- 
tial to  the  plaintiff's  case,  must  be  proved  when  denied  upon  the  pleadings. 
Where  the  words  are  alleged  to  have  been  spoken  of,  and  concerning,  the 
plaintiff,  in  a  particular  character,  and  are  only  actionable  as  having  been 
spoken  of  the  plaintiff  in  that  character,  such  character  must,  if  denied, 
be  proved  :  but  if  the  character  be  immaterial,  or  be  not  traversed,  no 
evidence  need  be  given  of  it.  Lewis  v.  Walter,  3  B.  &  C.  138,  n. ;  Cox  v. 
Thomason,  2  C.  &  J.  361 ;  Rules,  1883,  O.  xix.,  rr.  15,  17,  ante,  p.  309. 
And,  where  the  words  themselves  admit  the  plaintiff's  character,  evidence 
of  it  is  unnecessary.  Yrisarri  v.  Clement,  3  Bing.  432  ;  vide  ante,  p*  67. 
Where  the  plaintiff  was  described  as  assistant  overseer,  proof  that  he  is 
acting  in  that  capacity  was  held  sufficient.  Cannell  v.  Curtis,  2  N.  C. 
228.  Where  the  words  are  spoken  of  several  plaintiffs  in  trade,  their  joint 
trading  must  be  proved.     See  Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  637. 

The  21  &  22  V.  c.  90,  s.  27,  ante,  p.  509,  provides  means  of  proving 
the  plaintiff's  medical  qualification.  The  books  of  a  university  (duly 
authenticated),  conferring  the  degree  of  doctor  of  laws,  are  evidence  to 
prove  that  fact.  Moises  v.  Thornton,  8  T.  R.  303,  306,  307,  per 
Ld.  Kenyon.     See  also  Collins  v.  Carnegie,  1  Ad.  &  E.  695. 

In  order  to  prove  that  the  plaintiff  is  a  solicitor  (where  the  libel  does 
not  admit  it),  an  examined  copy  of  the  roll  of  solicitors  is  sufficient.  So, 
the  book  from  the  master's  office,  containing  the  names  of  all  the  solicitors, 
produced  by  the  officer  in  whose  custody  it  is  kept,  is  good  evidence, 
together  with  proof  that  the  plaintiff  practised  as  a  solicitor  at  the  time 
of  the  libel.  B.  v.  Crossley,  2  Esp.  526  ;  Lewis  v.  Walter,  3  B.  &  C.  138. 
The  certificate  need  not  be  produced,  if  the  libel  do  not  relate  to  it. 
Jones  v.  Stevens,  11  Price,  251.  The  stamp  office  certificate,  counter- 
signed by  the  master  of  the  court,  was  held  sufficient  prima  facie  evidence 
of  the  party  being  an  attorney.  Sparling  v.  Haddon,  9  Bing.  11.  Since 
the  6  &  7  V.  c.  73,  the  stamp  office  certificate  is  not  countersigned  :  but 
the  registrar's  certificate,  indorsed  by  the  stamp  office,  or  a  copy  of  the 
register  of  solicitors  or  the  Law  List  would  seem  to  be  now  evidence. 
Vide  ante,  p.  505. 

Where  the  title  to  the  particular  situation  is  not  the  subject  of  any 
express  documentary  appointment,  the  acting  in  the  situation,  is  of  course 
the  proper  evidence.  2  Stark.  Ev.,  3rd  ed.,  627.  And  when  the  plaintiff 
averred,  that  he  was  employed  by  "  The  New  England  Company,"  and  that 
the  libel  was  published  of  him,  hi  such  employment,  it  was  held  sufficient 
to  prove  that  the  company  was  commonly  so  called,  though  that  was  not 
its  legal  name.     Rutherford  v.  Evans,  6  Bing.  451. 

Whether  the  words  are  spoken  of  the  plaintiff  in  a  particular  character 
is  for  the  jury ;  Jones  v.  Littler,  7  M.  &  W.  423 ;  and  if  the  words  be 
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such,  as  must  be  injurious  to  the  plaintiff  as  a  trader  (e.g.,  words  imputing 
insolvency),  it  is  then  needless  to  prove  them  spoken  of  him  as  such.  S.  C. 
In  an  action  for  saying  of  the  plaintiff  in  his  trade  of  a  brewer,  that  he 
had  been  bankrupt  at  C,  it  was  proved  that  he  had  been  a  brewer  at  0.  ; 
held,  the  place  where  the  bankrupt  became  bankrupt  was  immaterial ;  he 
might  have  become  a  bankrupt  whilst  a  brewer  at  0.  by  an  act  of  bank- 
ruptcy committed  at  C.    Hall  v.  Smith,  1  M.  &  S.  287  ;  Figgins  v.  Cogswell, 

3  M.  &  S.  369 ;  Rutherford  v.  Evans,  ante,  p.  838. 

Words  spoken  in  reference  to  the  plaintiff's  office,  trade,  or  business 
must,  in  order  to  be  actionable  per  se,  either  show  the  want  of  some 
general  requisite,  _as  honestyj^capacity^  fidelity,  &c,  or  connect  the 
jLmputa_tion  with  the  office,  &c7  Lumby  v.  Allday,  1  Cr.  &  J.  301.  Thus. 
wgrds  imputing  incontinence  to  a  physician.  Ayre  v.  Craven,  2  Ad.  &  Et 
2  ;  or  an  unbeneficed  clergyman  ;  Gallwey  v.  Marshall,  9  Exch.  294;  23 
L.  J.,  Ex.  78  ;  arejjot_actionable^^er^e.  Nor  before  stat.  54  &  55  V.  c.  51, 
ante,  p.  837,  were  words  imputing  incontinence  to  a  school  mistress  ; 
Wliarton  v.  Brook,  1  Ventr.  21,  per  Twisden,  J.  And  where  the  office  is 
one  of  honour  or  credit  only,  and  not  of  profit,  words  showing  unfitness 
are  not  actionable,  unless  it  be  such  as  to  render  the  holder  liable  to  be 
deprived  of  the  office.  Alexander  v.  Jenkins,  (1892)  1  Q.  B.  797,  C.  A. 
On  the  other  hand,  words  imputing  dishonesty  or  malversation  in  such 
an  office  are  actionable.  Booth  v.  Arnold,  (1895)  1  Q.  B.  571,  C.  A.  So, 
to  say  of  the  master  of  a  foreign-going  ship,  possessed  of  a  certificate 
under  the  Merchant  Shipping  Act,  1894,  that  during  his  stay  at  a  port  he 
was  drunk,  and  had  to  be  carried  to  his  boat  to  reach  his  vessel ;  Irwin 
v.  Brandwood,  2  H.  &  C.  960;  33  L.  J.,  Ex.  257;  or,  of  a  gamekeeper, 
whose  duty  it  is,  not  to  kill  foxes,  and  who  is  employed  on  the  terms  that 
he  should  not  kill  foxes,  that  he  killed  foxes  ;  Foulger  v.  Newcomb,  L.  R., 
2  Ex.  327  ;  is  actionable  without  special  damage.  See  Biding  v.  Smith, 
1  Ex.  D.  91,  cited  with  comment  thereon,  post,  pp.  866,  867. 

Proof  of  the  libel.']     The  plaintiff  must  set  out  the  actual  words  of  the // 
libel,  it  is  not  sufficient  to  state  merely  their  substance.    Harris  v.  Warre,%  \ 

4  C.  P.  D.  125.  A  mere  omission  in  setting  out  part  of  a  libel  is  not  fatal, 
unless  the  sense  of  that  which  is  set  out  is  thereby  varied  ;  Tabart  v. 
Tipper,  1  Camp.  353  ;  but  where  the  words  alleged  are  materially  qualified 
by  the  context,  although  the  whole  is  libellous,  there  is,  subject  to  amend- 
ment, a  fatal  variance.  Bainy  v.  Bravo,  L.  R.,  4  P.  C.  287  ;  Cartwright 
v.  Wright,  5  B.  &  A.  615  ;  B.  v.  Solomon,  Ry.  &  M.  253  ;  Stace  v.  Griffith, 
L.  R.,  2  P.  C.  420  ;  Brembridge  v.  Latimer,  12  W.  R.  878,  T.  T.  1864,  C.  P. 

Where  the  original  libel  has  been  lost  or  destroyed,  secondary  evidence 
may  be  given  of  it ;  Bainy  v.  Bravo,  supra ;  unless  it  is  contained  in  a  letter, 
or  official  document,  which  is  privileged  from  production  on  the  ground  of 
public  policy,  in  which  case,  the  plaintiff  is  precluded  from  producing 
secondary  evidence  of  contents  of  that  document.  Dawkins  v .  Bokeby  ,Ld., 
L.  R.,  8  Q.  B.  255  ;  Ex.  Ch.  and  other  cases  cited  ante,  p.  175.  As  to  the 
use  of  an  affidavit  of  defendant  filed  in  the  cause,  in  reply  to  an  application 
for  inspection,  as  an  admission  of  the  libel,  see  Bainy  v.  Bravo,  supra. 

Whether  a  writing  is  a  libel  or  not,  is  a  question  for  the  jury,  and  the 
judge  is  not  bound  to  give  an  opinion  on  it ;  Baylis  v.  Lawrence,  11  Ad.  & 
E.  920  ;  but  the  proper  course  (and  the  usual  practice),  is  for  the  jud-je  to 
define  what  is  a  libel  in  point  of  law.  Parmiter  v.  Coupland,  6  M.  &  W. 
105.  Andjt  jaay  be  dgfined  to  be  a  publication,  without  justification  or  t 
la-vvfufexcuseT  calclH^edJoTnlure  the  rei^utallonoTanotherrbv  exposing 
^mTo~tetrea;  contemT^To^-idicuIe7~PgrTarke,  -B. ;  ».  li.  A  writing  may 
be  a"  libel  on  a  private  "person,  which  would  not  be  so  on  a  person  in  a 
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public  character  or  office ;  for  the  acts  of  public  men  which  concern  the 
subject,  may  be  lawfully  commented  upon,  without  malice  ;  but  to  impute 
bad  or  corrupt  motives  is  a  libel  in  either  case.  lb.,  and  see  Campbell  v. 
■  Spottiswoode,  and  Merivale  v.  Carson,  cited  post,  p.  859.  The  test  of 
|  whether  a  writing  is  a  libel  is  "  whether  under  the  circumstances  in  which 
J  the  writing  was  published,  reasonable  men,  to  whom  the  publication  was 
made,  would  be  likely  to  understand  it  in  a  libellous  sense,"  and  "not 
what  was  the  intention  with  which  "  it  was  published.  Capital  and 
Counties  Bank  v.  Henty,  7  Ap.  Ca.  741,  745,  782.  If  it  is  not  likely  so  to 
be  understood,  there  is  no  evidence  for  the  jury.  S.  C. ;  Nevill  v.  Fine 
Art,  dc.  Co.,  (1897)  A.  C.  68,  D.  P.  If,  however,  the  words  sued  on  are 
I  reasonably  susceptible  of  a  libellous  construction,  they  should  be  left  to 
the  jury.  Hart  v.  Wall,  2  C.  P.  D.  146;  Simmons  v.  Mitchell,  6  Ap.  Ca. 
156,  J.  C.  Words  imputing  suspicions  only  that  the  plaintiff  has  com- 
mitted murder  are  not  actionable.  S.  C.  A  hbel  is  not  confined  to  writing 
or  print,  but  may  be  expressed  by  pictures  or  signs.  5  Rep.  125  b.  See 
Carr  v.  Hood,  1  Camp.  354,  n.  ;  Du  Bost  v.  Beresford,  2  Camp.  512  ; 
Jefferies  v.  Duncombe,  11  East,  226;  Monson  v.  Tussauds,  (1894)  1  Q.  B. 
671,  C.  A.  Fox's  Act  (32  G.  3,  c.  60)  applies  only  to  criminal  trials. 
Baylis  v.  Lawrence,  ante,  p.  839,  per  Denman,  C.J. 

In  Fray  v.  Fray,  17  C.  B.,  N.  S.  603  ;  34  L.  J.,  C.  P.  45,  the  defendant, 
the  plaintiff's  brother,  wrote  a  letter  in  which  he  charged  her,  with  having 
unnecessarily  made  him  a  party  to  a  chancery  suit,  and  said  that  it  was  a 
pleasure  to  her  to  put  him  to  all  the  expense  she  could  ;  it  was  held  that 
there  was  evidence  of  a  libel  for  the  jury.  To  write  of  a  clergyman  that 
he  came  to  the  performance  of  divine  service  "  in  a  towering  passion," 
and  that  "  his  conduct  is  calculated  to  make  infidels  of  his  congregation," 
is  libellous.  Walter  v.  Brogden,  19  C.  B.,  N.  S.  85.  So  to  charge  a  man 
with  ingratitude  is  libellous;  Cox  v.  Lee,  L.  R.,  4  Ex.  284  ;  or  to  write  that 
a  person  was  at  a  past  time  in  pecuniary  difficulties,  although  it  be  also 
stated  that  those  difficulties  have  been  surmounted.  Id. ,  per  Kelly,  C.  B.  A 
charge  may  be  libellous,  notwithstanding  the  facts  upon  which  it  is  founded 
are  also  stated,  and  they  do  not  support  the  charge.  Id.  It  is  a  libel  to 
publish  in  a  newspaper  a  story  of  the  plaintiff,  calculated  to  make  him 
ludicrous,  though  he  may  have  previously  told  the  same  story  himself. 
Cook  v.  Ward,  6  Bing.  409. 

In  Evans  v.  Harlow,  5  Q.  B.  624,  the  declaration  alleged  that  the 
plaintiff  carried  on  the  trade  of  an  engineer,  and  sold,  in  the  way  of  his 
trade,  goods  called  "  self-acting  tallow  syphons  or  lubricators,"  and  the 
defendant  published  of  the  plaintiff  in  his  said  trade  and  as  such  inventor 
as  follows: — "  This  is  to  caution  parties  employing  steam  power  from  a 
person,  offering  what  he  calls  self-acting  tallow  syphons  or  lubricators, 
stating  that  he  is  the  sole  inventor,  manufacturer,  and  patentee,  thereby 
monopolizing  high  prices  at  the  expense  of  the  public.  R.  Harlow  "  (the 
defendant)  ..."  takes  this  opportunity  of  saying  that  such  a  patent 
does  not  exist,  and  that  he  has  to  offer  an  improved  lubricator,"  &c.  .  .  . 
"  Those  who  have  already  adopted  the  lubricators  against  which  R.  H. 
would  caution,  will  find  that  the  tallow  is  wasted  instead  of  being  effectually 
employed  as  professed  ;  "  these  expressions  being  explained  by  appropriate 
innuendoes ;  it  was  held  that  the  words  were  not  a  hbel  on  the  plaintiff', 
either  generally,  or  in  the  way  of  his  trade,  but  were  only  a  reflection  on 
the  goods  sold  by  him,  which  was  not  actionable  without  special  damage. 
Accord.  Wliite  v.  Mellin  and  Hubbock  tt  Sons  v.  Wilkinson,  cited  post, 
p.  866.  But  where  the  defendant  wrote  of  a  bag,  introduced  under  the 
title  of  the  "  Bag  of  Bags,"  by  the  plaintiffs,  "the  title  we  think  very  silly, 
very  slangy,  and  very  vulgar  ;  and  which  has  been  forced  on  the  notice  of 
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the  public  act  nauseam,'1''  it  was  held  (by  Mellor  and  Hannen,  J.T.,  dissent. 
Lush,  J.)  to  be  a  question  for  the  jury  whether  this  language  was  not 
libellous,  as  casting  an  imputation  on  the  plaintiff's  conduct  in  their 
business.  Jenner  v.  A1  Beckett,  L.  R.,  7  Q.  B.  11.  So  it  is  a  question 
for  the  jury  whether  the  term  "Ananias"  applied  to  a  newspaper,  was 
intended  to  impute  wilful  falsehood  to  the  manager  and  proprietor,  or 
was  used  merely  in  an  extravagant  sense.  Australian  Newspaper  Co.  v. 
Bennett,  (1894)  A.  C.  284,  J.  C.     See  Batcliffe  v.  Evans,  cited  post,  p.  866. 

Where  in  an  action  by  an  author  for  an  alleged  libel  in  a  criticism  of  his 
book,  there  is  nothing  in  the  libel  which  does  not  relate  to  the  book,  and 
the  only  question  is  whether  the  criticism  is  fair,  the  book  must  be  put  in 
by  the  party  who  desires  to  comment  on  it,  and  it  seems  that  unless  the 
criticism  is  necessarily  on  the  face  of  it  unfair,  the  book  is  part  of  the 
plaintiff's  case.  Strauss  v.  Francis,  4  P.  &  F.  939,  per  Erie,  C.  J.;  S.  C, 
Id.,  1107,  per  Cockburn,  C.J. 

A  corporation  (as  a  railway  company)  may  be  guilty  of  publishing  a 
libel,  and  malice  in  law  is  presumed.  Whitfield  v.  S.  E.  By.  Co., 
E.  B.  &  E.  115 ;  27  L.  J.,  Q.  B.  229  ;  Gwynn  v.  Id.,  18  L.  T.  738,  cor. 
Cockburn,  C.J.  And  an  incorporated  trading  company  may  sue  in  respect 
of  a  libel  calculated  to  injure  it  in  the  way  of  its  business,  without  showing 
special  damage.  8.  Hetton  Coal  Co.  v.  N.  E.  News  Assoc,  (1894)  1  Q.  B. 
133,  C.  A.,  even  though  the  defendant  is  a  member  of  the  company. 
Metropolitan  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87  ;  28  L.  J.,  Ex.  201. 
But  a  corporation  cannot  sue  for  an  alleged  libel  merely  affecting  the 
personal  reputation  of  the  corporators ;  thus  a  municipal  corporation 
cannot  sue  on  a  writing  charging  it  with  corruption  and  bribery,  as  it 
cannot  be  guilty  of  these  in  its  corporate  capacity.  Manchester,  Mayor, 
dc.  qfv.  Williams,  (1891)  1  Q.  B.  94. 

Proof  of  publication  of  libel  by  defendant.']  A  written  libel  is  published 
when  it  is  maliciously  repeated  or  sung  in  the  presence  of  others,  or 
when  the  libel  or  any  part  thereof  is  delivered  over  to  scandalize  the 
party.  5  Rep.  125  a.  Proof  that  the  libel  produced  is  in  the  defendant's 
handwriting,  is  said  to  be  presumptive  evidence  of  publication,  so  as  to 
throw  proof  of  non-publication  upon  him  ;  jB.  v.  Beare,  1  Ld.  Raym.  417; 
Lamb's  case,  9  Rep.  59  b.  But  see  the  arguments  in  B.  v.  Bwrdett, 
3  B.  &  Ad.  717  ;  and  4  B.  &  Ad.  95;  and  a  libel  may  be  found  under 
circumstances  which  preclude  such  presumption.  There  is  publication 
of  a  libel  where  defamatory  matter  is  dictated  by  the  defendant  to  his 
clerk,  who  takes  it  down  in  shorthand,  and  makes  a  full  copy.  Pullman 
v.  Walter  Hill  d  Co.  (1891),  1  Q.  B.  524,  C.  A.  So,  where  a  clerk  takes 
a  press  copy  thereof.  S.  C.  Printing  a  libel,  unless  qualified  by  circum- 
stances, is  said  to  be,  prima  facie,  a  publishing,  for  it  must  be  delivered 
to  the  compositors  and  the  other  subordinate  workmen  ;  Baldwin  v. 
Elphinstone,  2  W.  Bl.  1038  ;  but  this  proposition  is  denied  in  Watts  v. 
Eraser,  7  Ad.  &  E.  223.  Indeed  the  mechanical  work  of  compositors, 
and  the  division  of  labour  among  them,  almost  precludes  the  presumption, 
that  any  of  them  have  obtained  any  knowledge  of  the  sense  of  what  they 
are  composing,  and  it  has  been  held,  that  where  a  document  has  to  be 
circulated  among  a  great  number  of  persons,  the  fact  of  the  document 
being  printed  for  this  purpose  only,  does  not  amount  to  a  publication  of 
it.  Lawless  v.  Anglo-Egyptian,  dc.  Co.,  L.  R.,  4  Q.  B.  262.  As  to  publi- 
cation by  a  telegraphic  message,  see  Williamson  v.  Freer,  L.  R.,  9  C.  P. 
393,  post,  p.  853.  A  libel  may  be  published  in  a  letter  to  a  third  person  ; 
but  the  publication  of  a  libellous  letter  to  the  plaintiff  alone,  though  it 
may  be  the  subject  of  an  indictment,  is  not  a  publication  to  support  an 
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action.  Phillips  v.  Jansen,  2  Esp.  624.  Where,  however,  the  libel  was. 
contained  in  a  letter  sent  by  the  defendant  to  the  plaintiff,  and  opened  by 
his  clerk,  and  the  defendant  knew  that  the  plaintiff's  letters  were  usually 
opened  by  his  clerk,  this  is  evidence  of  a  publication.  Delacroix  v. 
Thevenot,  2  Stark.  63 ;  Pullman  v.  Walter  Hill  d  Co.,  ante,  p.  841.  In  Fox 
v.  Broderick,  14  Ir.  C.  L.  R.  453,  the  defendant  by  mistake  misdirected  a. 
letter  intended  for  the  plaintiff,  and  containing  the  libel,  so  that  it  reached 
one  K. :  it  was  held  that  there  was  sufficient  evidence  of  publication,  and 
that  it  did  not  avail  the  defendant  that  he  had  no  intention  of  giving  the 
plaintiff  a  cause  of  action.  So,  where  the  libel  was  delivered  to  an  agent 
of  the  plaintiff,  sent  by  him  to  buy  it.  Brunswick,  Dk.  ofx.  Harmer, 
14  Q.  B.  185.  Sending  the  libel  in  a  letter  addressed  to  the  wife  of  the 
person  libelled  is  a  sufficient  publication.  Wenman  v.  Ash,  13  C.  B.  836  ; 
22  L.  J.,  C.  P.  190.  But  showing  it  by  the  defendant  to  his  own  wife  is. 
not  publication.     Wennhak  v.  Morgan,  20  Q.  B.  D.  635. 

A  letter  containing  a  libel  was  proved  to  be  in  the  handwriting  of  the 
defendant ;  to  have  been  addressed  to  a  third  party  in  Scotland  ;  to  have 
been  received  at  an  intermediate  post-office,  on  the  passage  to  Scotland, 
to  be  forwarded  thither,  and  was  produced  at  the  trial  with  the  proper 
postmarks,  and  the  seal  broken  ;  this  was  held  sufficient  evidence  of  a 
publication  to  the  person  to  whom  it  was  addressed.  Warren  v.  Warren, 
1  C.  M.  &  R.  250.  Showing  a  copy  of  a  libellous  caricature  to  another, 
at  his  request,  is  said  to  have  been  held,  not  sufficient  evidence  of  publi- 
cation to  support  an  action,  though  the  decision  has  been  doubted. 
Smith  v.  Wood,  3  Camp.  323.  The  delivery  of  a  libellous  pamphlet,  by 
the  governor  of  a  colony,  to  his  attorney-general,  not  for  any  official 
purpose  is  a  publication.  Wyatt  v.  Gore,  Holt,  N.  P.  299.  The  sale  of 
a  libel  in  a  defendant's  shop,  by  his  servant  or  agent  there,  for  the 
defendant's  benefit,  is  a  publication  by  the  defendant,  though  he  was  not 
privy  to  the  contents  or  sale.  Com.  Dig.  Libel  (B.  1).  So  is  the  circulation, 
by  the  proprietor  of  a  circulating  library,  of  a  book  containing  a  libel.. 
Vizetelly  v.  Mudie's  Select  Library,  (1900)  2  Q.  B.  170,  C.  A.  But  it  is- 
otherwise  where  the  defendant's  ignorance  of  its  contents  was  not  due  to. 
negligence  on  his  part,  and  he  did  not  know,  and  had  no  grounds  for  sup- 
posing that  the  publication  was  likely  to  contain  libellous  matter.  Emm-ens 
v.  Pottle,  16  Q.  B.  D.  354,  C.  A.  The  delivery  of  a  newspaper  to  an  officer 
at  the  stamp  office,  was  a  sufficient  publication  to  sustain  an  indictment. 
B.  v.  Amphlit,  4  B.  &  C.  35.  Proof,  that  the  defendant  accounted  with 
the  officer  of  stamps,  for  the  duty  on  advertisements  in  the  paper  in  ques- 
tion, was  evidence  of  publication.  Cook  v.  Ward,  6  Bing.  409.  Evidence 
that  the  libel  was  written  by  the  defendant's  daughter,  who  was  authorized 
to  make  out  his  bills  and  write  his  general  letters  of  business,  is  not  suffi- 
cient to  charge  the  defendant ;  unless  it  can  be  shown  that  such  libel  was 
written  with  the  knowledge,  or  by  the  procurement  of  the  defendant. 
Harding  v.  Greening,  1  B.  Moore,  477. 

In  order  to  show  that  the  defendant  had  caused  a  libel  to  be  inserted  in 
a  newspaper,  a  witness  was  called  who  proved  that  he  had  given  a  written 
statement  to  the  editor,  which  had  been  communicated  by  the  defendant 
for  the  purpose  of  such  publication ;  and  that  the  statement  in  the  news- 
paper produced  was  exactly  the  same,  with  the  exception  of  one  or  two. 
slight  alterations  not  affecting  the  sense ;  it  was  held  that  Avhat  the 
witness  so  published,  might  be  considered  as  published  by  the  defendant,, 
but  that  the  newspaper  could  not  be  read  in  evidence,  without  producing 
the  written  statement  delivered  by  the  witness  to  the  editor.  Adams  v. 
Kelly,  Ry.  &  M.  157.  So,  where  a  man  makes  a  request  to  another  to 
publish  defamatory  matter,  of  which    or  that  purpose  he  gives  him  a. 
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statement,  whether  in  full  or  in  outline,  and  the  agent  publishes  the 
language  to  some  extent  as  his  own,  the  man  making  the  request  is  liable 
to  an  action  as  the  publisher.  Parkes  v.  Prescott,  L.  R.,  4  Ex.  169, 
Ex.  Ch.,  per  Smith,  Keating,  and  Hannen,  JJ.,  following  Adams  v.  Kelly, 
ante,  p.  842,  and  jB.  v.  Cooper,  8  Q.  B.  533,  and  allowing  the  exception  to 
the  ruling  of  Martin,  B.,  at  the  trial.  In  this  case  Byles  and  Mellor,  JJ., 
dissented  from  the  judgment  of  the  court,  and  followed  the  ruling  of 
Martin,  B.,  on  the  ground,  that  no  evidence  was  given  of  any  direction 
by  the  defendants,  to  publish  the  precise  words  set  out  in  the  declaration, 
or  to  publish  any  part  of  the  libel,  either  as  set  out  in  the  declaration,  or 
as  laid  in  extenso  before  the  jury,  and  that  therefore  no  amendment  could 
cure  the  variance.  In  Parkes  v.  Prescott,  supra,  the  libel  consisted  in 
the  publication  by  the  local  newspapers,  of  defamatory  speeches  spoken 
at  a  meeting  of  the  board  of  guardians,  where  reporters  for  those  news- 
papers were  present.  During  the  discussion  the  defendant  E.,  who  was 
present  at  the  meeting,  said,  "  He  hoped  the  local  press  would  take  notice 
of  this  very  scandalous  case,"  and  requested  the  defendant  P.,  who  was 
chairman,  to  give  an  outline  of  it ;  this  P.  did,  and  in  the  course  of  his 
statement  remarked,  "  I  am  glad  gentlemen  of  the  press  are  in  the  room, 
and  I  hope  they  will  take  notice  of  it."  Upon  which  E.  said,  "  And  so 
do  I  "  ;  P.  also  said,  "  He  hoped  publicity  would  be  given  to  the  matter." 
It  was  proved  that  the  libel  was  a  correct  but  a  condensed  report  of  what 
was  said  at  the  meeting  and  taken  down  by  the  reporters.  This  was  held 
to  be  evidence  of  a  publication  of  the  libel  by  both  E.  and  P.  See  Parsons 
v.  Surgey,  4  F.  &  F.  247.  A  paper  in  the  defendant's  handwriting,  found 
in  the  house  of  the  editor  of  the  newspaper,  in  which  the  libel  appeared, 
is  evidence  against  the  defendant,  though  partially  erased  and  altered  (in 
immaterial  parts)  in  the  printed  paper.  Tarpley  v.  Blabey,  2  N.  C.  437. 
"When  a  libel  has  been  printed  by  the  defendant's  order,  and  he  has  taken 
away  some  of  the  impressions,  one  of  those  left  by  him,  with  the  printer, 
may  be  read  in  evidence  against  him,  without  notice  to  produce  the 
impressions  he  took  away,  as  they  are  all  equally  originals.  B.  v. 
Watson,  2  Stark.  129.  The  sale  of  each  copy  of  a  printed  libel  is  a 
distinct  publication.  P.  v.  Carlile,  1  Chitty,  451  ;  Brunswick,  Dk.  of 
v.  Harmer,  14  Q.  B.  185. 

The  publication  of  a  libel  may  likewise  be  proved  by  the  admission  of 
the  defendant.  Where  the  defendant  admitted  that  he  was  the  author  of  a 
printed  libel,  "  errors  of  the  press  and  some  small  variance  only  excepted," 
Pratt,  C.  J.,  received  this  as  evidence  of  publication,  and  put  it  to  the 
defendant  to  prove  material  variances.     B.  v.  Hall,  Str.  416. 

Proof  of  publication  in  newspapers.]  Under  stat.6  &  7  W.4,  c.  76,  s.  19, 
re-enacted  by  stat.  32  &  33  V.  c.  24,  s.  1,  and  sched.  2,  discovery  can  for  the 
purposes  of  this  action  be  obtained  by  interrogatories  "  of  the  name  of  any 
person  concerned  as  printer,  publisher,  or  proprietor  of  any  newspaper,  or 
of  anv  matters  relative  to  the  printing  or  publishing  of  any  newspaper." 
Fisher  v.  Owen,  8  Ch.  D.  645;  Allhusen  v.  Labouclicre,  3  Q.  B.  1>.  654, 
('.  A.  ;  for  the  above  section  will  prevent  the  defendant  from  objecting 
to  answer,  on  the  ground  that  the  answer  might  criminate  him. 

The  proprietorship  of  a  newspaper  may  also  be  proved  under  the 
Newspaper  Libel  and  Registration  Act,  1881  (44  &  45  V.  c.  60).  Sect.  8 
establishes  a  register  of  the  proprietors  of  newspapers  under  the  superin- 
tendence of  the  Registrar  of  Joint  Stock  Companies,  or  such  person  as 
the  Board  of  Trade  may  authorize  in  that  behalf ;  see  sect.  1.  By  sect.  9, 
on  or  before  July  31st  in  each  year  the  printer  and  publishers  of  every 
newspaper  are  to  make  a  return  to  the  registry  office  {i.e.,  the  principal 
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office  of  the  registrar,  see  sect.  1),  of  the  title  of  the  newspaper,  and  the 
names  of  all  the  proprietors  of  such  newspaper,  together  with  their 
respective  occupations,  places  of  business,  if  any,  and  places  of  resi- 
dence. Sect.  11  provides  for  a  return  showing  any  change  of  interest. 
By  sect.  13,  these  returns  the  registrar  is  to  register,  in  "the  register  of 
newspaper  proprietors."  By  sect.  15,  "  Every  copy  of  an  entry  in,  or 
extract  from,  the  register  of  newspaper  proprietors,  purporting  to  be 
certified  by  the  registrar,  or  his  deputy  for  the  time  being,  or  under  the 
official  seal  of  the  registrar,  shall  be  received  as  conclusive  evidence  of 
the  contents  of  the  said  register  of  newspaper  proprietors,  so  far  as  the 
same  appears  in  such  copy  or  extract,  without  proof  of  the  signature 
thereto,  or  of  the  seal  of  office,  affixed  thereto,  and  every  such  certified 
copy  or  extract,  shall  in  all  proceedings,  civil  or  criminal,  be  accepted  as 
sufficient  prima  facie  evidence  of  all  the  matters  and  things  thereby 
appearing,  unless  and  until  the  contrary  thereof  be  shown."  Sect.  7 
authorizes  the  Board  of  Trade,  when  inconvenience  would  arise  from 
the  registry  of  all  the  names  of  proprietors,  to  authorize  the  registration 
in  the  name  of  some  one  or  more  responsible  representative  proprietors. 
By  sect.  18,  these  provisions  do  not  apply  to  the  case  of  any  newspaper 
belonging  to  a  company  incorporated  under  the  Companies  Acts,  1862  to 
1879.  By  sect.  1,  the  "  word  '  newspaper  '  shall  mean  any  paper  con- 
taining public  news,  intelligence,  or  occurrences,  or  any  remarks,  or 
observations  therein,  printed  for  sale,  and  published  in  England  or  Ireland 
periodically,  or  in  parts  or  numbers  at  intervals  not  exceeding  26  days, 
between  the  publication  of  any  two  such  papers,  parts,  or  numbers,  also 
any  paper  printed  in  order  to  be  dispersed,  and  made  public,  weekly,  or 
oftener,  or  at  intervals  not  exceeding  26  days,  containing  only,  or  principally 
advertisements. ' ' 

In  the  absence  of  a  certificate  of  proprietorship  of  the  defendant  or  of 
discovery  or  admission,  it  will  be  necessary  to  prove  that  the  newspaper 
"  was  purchased  of  the  defendant,  or  at  any  house,  shop,  or  office  belonging 
to  or  occupied  by  the  defendant,  or  by  his  servants  or  workmen,  or  where 
he  may  usually  carry  on  the  business  of  printing  or  publishing  such  news- 
paper, or  where  the  same  may  be  usually  sold."    See  6  &  7  W.  4,  c.  76,  s.  8. 

Proof  of  the  speaking  of  the  slander.]  Though  the  plaintiff  need  not 
prove  the  speaking  of  all  the  words  laid  in  the  statement  of  claim,  it  is 
necessary  to  prove  some  material  part  of  them,  and  it  is  not  sufficient  to 
prove  merely  equivalent  words;  per  Lawrence,  J.,  Maitland  v.  Goldney, 
2  East,  434.  There  are  many  decisions  as  to  the  effect  of  variance  in  the 
slander  stated  in  the  pleadings  and  that  proved,  which  have  been  rendered 
comparatively  worthless  by  the  statutory  powers  of  amendment. 

Words  laid  as  spoken  in  English  are  not  proved  by  evidence  of  words 
spoken  in  a  foreign  language.  The  original  words  must  be  stated,  and 
then  the  meaning  explained  in  English  ;  Zenobio  v.  Axtell,  6  T.  R.  162  ; 
Jenkins  v.  PJiillips,  9  C.  &  P.  766,  cor.  Coleridge,  J.  ;  but  an  amendment 
may  be  allowed,  where  the  defendant  would  not  be  prejudiced.  S.  C.  It 
must  be  averred  in  the  claim  that  some  person,  in  whose  hearing  the 
words  were  spoken,  understood  the  foreign  language  :  1  Wins.  Saund. 
242,  (1),  cited  by  Williams,  J.,  in  Amann  v.  Damm,  8  C.  B.,  N.  S.  597, 
600  ;  29  L.  J.,  C.  P.  313  ;  and  this  allegation  must  be  proved.  Bac.  Abr. 
Slander  (D.  3). 

Proof  of  innuendo.]  The  plaintiff  must  in  general  prove  the  innuen- 
does as  laid,  if  traversed.  It  is  the  duty  of  the  court  to  decide,  whether 
or  not  a  libel  is  capable  of  bearing  the  meaning  assigned  by  the  innuendo, 
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and  whether  such  meaning  is  actionable  ;  leaving  to  the  jury  the  question  / 
as  to  whether  the  words  did,  upon  the  particular  occasion,  bear  the  mean-  ' 
ing  assigned.  Blagg  v.  Sturt,  10  Q.  B.  899;  Id.  906,  Ex.  Ch.  See 
Capital  and  Counties  Bank  v.  Henty,  7  Ap.  Ca.  741,  D.  P.  Where  the 
words  are  not  libellous,  in  their  natural  meaning,  and  the  inference 
suggested  by  the  innuendo  is  not  such  as  reasonable  people  would  draw, 
the  plaintiff  must  prove,  that,  under  the  circumstances  of  publication,  the 
inference  is  a  reasonable  one,  and  if  he  fail  to  do  so,  the  judge  must  direct 
a  verdict  for  the  defendant.  S.  C.  The  facts  from  which  the  innuendo  is 
to  be  inferred,  must  be  known,  both  to  the  defendant,  and  to  the  persons 
to  whom  the  writing  is  published.     S.  C.     5  C.  P.  D.  539,  per  Brett,  L.J, 

The  court  as  well  as  the  jury  may  notice  the  meaning  of  expressions 
which  have  passed  into  common  use,  however  figuratively  ;  and  allusions 
to  historical  names  and  events,  as  a  "  frozen  snake,"  will  be  taken  to 
imply  an  imputation  of  treachery  and  ingratitude  ;  and  to  act  like  "  Judas," 
requires  no  explanation.  Hoare  v.  Silverlock,  12  Q.  B.  624,  633.  In 
Barnett  v.  Allen,  3  H.  &  N.  376;  27  L.  J.,  Ex.  412,  the  court  were  divided 
in  opinion  as  to  whether  the  word  "  blackleg  "  was  actionable  per  se,  and 
whether  it  could  be  explained  by  evidence. 

Where  B.  held  bills  accepted  by  the  plaintiffs,  and  the  defendant  said 
"you  must  look  out  sharp  that  those  bills  are  met  by  them,"  it  was  held 
that  witnesses  could  not  be  asked  what  they  understood  by  the  words, 
until  it  was  proved  that  there  was  something  to  prevent  those  words  from 
conveying  the  meaning  which  they  ordinarily  would  convey.  Daines  v. 
Hartley,  3  Exch.  200  ;  Brunswick,  Dk.  of  v.  Harmer,  3  Car.  &  K.  10. 
The  declarations  of  spectators,  whilst  viewing  a  libellous  picture  publicly 
exhibited,  were  admitted  by  Ld.  Ellenborough,  as  evidence  that  the  picture 
was  intended  to  represent  the  parties  libelled.  Du  Bost  v.  Beresford,  2 
Camp.  512. 

An  imputation  upon  no  named  person,  but  on  a  class  of  persons  (as 
owners  of  factories,  &c),  may  be  applied  by  innuendo  to  a  particular 
person,  and  it  is  for  the  jury  to  say  whether  the  plaintiff  was  the  per- 
son intended.  Le  Fanu  v.  Malcomson,  1  H.  L.  C.  637  ;  Turner  v. 
Merry  weather,  7  C.  B.  251. 

It  was  formerly  held  that  the  whole  of  an  innuendo,  which  was  not,  on 
the  face  of  the  declaration,  a  bad  one,  must  be  proved  where  it  gave  a 
specific  character  to  the  libel  or  slander.  Williams  v.  Stott,  1  Cr.  &  M. 
675.  But,  the  power  of  amendment  is  sufficient  to  relieve  the  plaintiff 
from  the  restraint  of  his  innuendo,  where  the  ends  of  justice  require  it. 
Where  there  are  several  innuendoes,  some  of  which  are  proved,  and  are 
sufficient  to  maintain  the  action,  the  plaintiff  may  confine  his  verdict  to 
those  which  are  proved.     Prudhomme  v.  Fraser,  2  Ad.  &  E.  645. 

Proof  of  malice.]  Where  the  publication  is  defamatory  the  law  infers 
malice,  unless  the  circumstances  attending  the  publication  rebut  that 
inference  ;  per  Le  Blanc,  J.,  B.  v.  Creevy,  1  M.  &  S.  282 ;  and  hence  no 
evidence  of  malice  beyond  the  defamation  itself  need  be  given.  But,  in 
certain  cases,  when  the  occasion  is  privileged  (vide  post,  pp.  851  et  seq.) — 
such  as  where  the  statement  is  made  in  giving  the  character  of  a  servant, 
or  confidential  advice,  or  in  the  course  of  official  proceedings,  or  by  way 
of  answer  to  pertinent  questions  from  interested  persons — a  qualified  bar 
is  raised  to  the  action,  and  malice  in  law  is  rebutted,  rendering  it  then 
necessary  to  prove  that  there  was  malice  in  fact  in  making  the  statement ; 
Bromage  v.  Prosser,  4  B.  &  C.  247,  256 ;  Taylor  v.  Hawkins,  16 
308 ;  Harrison  v.  Bush,  5  E.  &  B.  344  ;  25  L.  J.,  Q.  B.  25 ;  and_thf 
defendant,  by  reason  thereof,  misused  the  privileged  occasion.     Ci 
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•and  Counties  Bank  v.  Henty,  5  C.  P.  D.  514,  542,  per  Brett,  L.J.  The 
onus  of  proving  malice  in  fact  is  on  the  plaintiff.  Clark  v.  Molyneux, 
3  Q.  B.  D.  237,  C.  A. ;  Jenoure  v.  Delmege,  (1891)  A.  C.  73,  J.  0.  The 
mere  fact  of  the  language  used  on  a  privileged  occasion  being  stronger 
than  necessaiw,  is  not  evidence  of  malice,  vide  2^ost,  p.  857. 

In  Jackson  v.  Hopperton,  16  C.  B.,  N.  S.  829,  the  defendant  when  applied 
to  respecting  the  character  of  the  plaintiff,  who  had  been  his  saleswoman, 
charged  her  with  dishonesty  ;  the  plaintiff  proved  that  after  quitting  the 
•defendant's  service  he  accused  her  of  theft,  but  said  that  if  she  would 
return,  nothing  should  be  said  about  it,  and  that  afterwards,  when  she 
asked  if  he  would  give  her  a  character,  he  refused  unless  she  would  admit 
that  she  had  stolen  his  money  ;  it  was  held,  that  there  was  evidence  of 
•express  malice  for  the  jury.  In  proving  such  express  malice,  evidence 
that  the  character  given  was  false,  is  admissible ;  Rogers  v.  Clifton,  3  B. 
&  P.  587  ;  King  v.  Waring,  5  Esp.  13 ;  Pattison  v.  Jones,  8  B.  &  C.  578 ; 
Harrison  v.  Bush,  ante,  p.  845  ;  or,  that  part  of  the  imputation  is  false  ; 
Blagg  v.  Sturt,  10  Q.  B.  899.  Mere  untruth,  however,  is  not  evidence  of 
malice,  unless  coupled  with  proof  that  the  defendant  knew  that  what  he 
published  was  untrue.  Fountain  v.  Boodle,  3  Q.  B.  5.  Thus,  where  the 
words  charged  a  governess  with  bad  temper  and  ill  manners,  the  plaintiff 
was  allowed  to  give  a  general  proof  of  good  manners  and  temper,  and  the 
fact  that  no  contrary  evidence  was  given  by  the  defendant,  was  held  worthy 
■of  consideration  by  the  jury,  as  tending  to  show  that  the  defendant  did 
not  believe  in  the  truth  of  the  charge.  S.  C.  So,  the  uttering  as  of  the 
defendant's  own  knoiuledge  of  serious  charges,  proved  to  be  untrue,  affords 
•evidence  of  express  malice.  Perry  v.  East,  Sitt.  in  West. ;  Feb.  5th, 
1873,  cor.  Brett,  J.,  ex  relat.  amid.  So  where  the  defendant,  from  some 
indirect  motive  such  as  anger  or  prejudice  with  regard  to  a  particular  sub- 
ject matter,  reckless  whether  what  he  states  is  true  or  false,  utters  such 
charges.  B.  Aquarium,  dc.  Soc.  v.  Parkinson,  (1892)  1  Q.  B.  431,  C.  A.  On 
a  charge  of  want  of  skill  in  particular  work  done  by  the  defendant  for  the 
plaintiff,  the  plaintiff  cannot  prove  his  general  skill  and  competency,  in 
order  to  show  malice.  Brine  v.  Bazalgette,  3  Exch.  692.  And  if  the 
defendant  made  the  defamatory  statements,  believing  them  to  be  true,  it 
is  immaterial  that  he  had  no  reasonable  grounds  for  that  belief.  Clark  v. 
Molyneux,  supra.  Where  the  defendant  had  pleaded  only  the  general 
issue,  but  the  plaintiff  proposed  nevertheless  to  give  proof  of  the  falsehood 
of  the  charge,  Ld.  Ellenborough  said  that  if  he  did  so,  it  would  allow 
the  defendant  to  give  evidence  of  its  truth.  Broiun  v.  Croome,  2  Stark. 
297.  See  further,  as  to  evidence  of  truth  to  rebut  evidence  of  falsehood, 
post,  p.  862.  Express  malice  need  not  always  be  proved  by  extrinsic 
evidence,  but  may  be  collected  from  the  libel  itself  by  the  jury.  Wright  \. 
Woodgate,  2  C.  M.  &  R.  573.  A  defence  of  justification,  abandoned  at 
the  trial,  is  not  available  as  evidence  of  express  malice  so  as  to  negative 
the  defence  of  a  privileged  communication.  Wilson  v.  Robinson,  7  Q.  B. 
68.  But,  where  such  a  defence  is  neither  proved  nor  abandoned,  nor  its 
substance  retracted  at  the  trial,  though  plaintiff  offers  to  accept  nominal 
damages,  if  retracted,  this  is  legitimate  evidence  of  malice.  Simpson  v. 
Robinson,  12  Q.  B.  511.  So,  the  plaintiff  may  show  that  he  and  the 
defendant  were  on  ill  terms,  as  that  he  had  occasion  to  impute  fraud  to 
the  defendant  before  the  words  were  spoken  ;  and  he  may  prove  this  by 
evidence  of  an  examination  of  the  plaintiff,  in  the  defendant's  presence, 
in  the  Insolvent  Debtors'  Court,  since  the  words  spoken,  on  which  occa- 
sion the  defendant,  though  called  upon,  did  not  contradict  the  statement. 
S.  C.     See  Melen  v.  Andreios,  M.  &  M.  336. 

Although  a  corporation  may  be  guilty  of  such  malice  in  law  as  will 
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•sustain  this  action  (vide  ante,  p.  841),  it  has  not  been  decided  that  it  can! 
be  guilty  of  malice  in  fact,  so  as  to  destroy  a  prima  facie  privilege."! 
Semble  per  Ld.  Campbell,  C.J.,  in  Whitfield  v.  S.  E.  By.,  E.  B.  &  E.  121 ; 
27  L.  J.,  Q.  B.  231,  it  can  be  guilty  of  such  malice.  The  question  was 
raised  but  not  decided  by  the  C.  A.  in  Nevill  v.  Fine  Arts,  dtc.  Insur. 
Co.,  (1895)  2  Q.  B.  156  ;  it  was  not  raised  in  the  D.  P.  in  S.  C,  (1897)  A.  C. 
68.     See  further,  post,  p.  869. 

Evidence  of  other  words  or  libels.]  In  an  action  for  libel  or  slander 
evidence  of  other  libels  or  words,  is  sometimes  given  to  show  the  male- 
volence of  the  defendant.  Thus  it  may  be  proved  that  the  defendant  spoke 
the  same  words  at  different  times.  Charlter  v.  Barret,  Peake,  22  ;  Cam- 
field  v.  Bird,  3  Car.  &  K.  56.  Publications  going  back  more  than  six  years 
before  the  libel  complained  of,  were  allowed  to  be  given  in  evidence. 
Barrett  v.  Long,  3  H.  L.  C.  395".  So,  words  spoken  after  those  for  which 
the  action  is  brought,  whether  actionable  or  not,  are  admissible  to  show 
quo  animo,  the  words  which  were  the  subject  of  the  action  were  spoken. 
Rustell  v.  Macquister,  1  Camp.  48,  n. ;  Tatev.  Humphrey,  2  Camp.  73,  n.; 
Lee  v.  Huson,  Peake,  166  ;  and  to  show  express  malice,  when  the  words 
sued  on  formed  a  privileged  communication ;  Hemmings  v.  Gasson, 
E.  B.  &  E.  346  ;  27  L.  J.,  Q.  B.  252  :  but,  if  the  words  were  spoken  long 
after  those  sued  on,  the  attention  of  the  jury  should  be  directed  to  that 
fact,  and  that  the  words  might  have  been  applied  to  something  else.  Id. 
So,  evidence  of  previous  slander  may  be  given  to  show  malice,  though 
damages  have  already  been  recovered  in  respect  of  it.    Symmons  v.  Blake, 

1  M.  &  Rob.  477.  So,  in  an  action  against  the  editor  of  a  periodical  work, 
articles  published  from  time  to  time  alluding  to  the  action  and  attacking 
the  plaintiff,  are  admissible  to  show  quo  animo  the  libel  was  published 
and  that  it  was  published  concerning  the  plaintiff.  Chubb  v.  Westley,  6 
C.  &  P.  436  ;  see  Mead  v.  Daubigny,  Peake,  125.  Evidence  of  subsequent 
words  of  the  same  import  with  the  alleged  slander  has  been  refused,  when 
the  words  declared  on  were  sufficient  to  show  the  intention  of  the  defen- 
dant. Pearce  v.  Ornsby,  1  M.  &  Rob.  455  ;  Stuart  v.  Lovell,  2  Stark.  93  ; 
Defries  v.  Davis,  7  C.  &  P.  112.  In  an  action  for  a  libel  published  in  a 
weekly  paper,  evidence  was  admitted  that  other  papers  of  the  same  title 
had  been  since  purchased  at  the  defendant's  shop,  to  show  that  the  papers 
which  purported  to  be  weekly  publications  of  public  transactions,  were 
sold  deliberately  in  the  regular  course  of  public  circulation,  but  Ld.  Ellen- 
borough  added  that  he  should  direct  the  jury  not  to  take  it  into  considera- 
tion in  damages.  Plunhett  v.  Cobbett,  5  Esp.  136  ;  Barwell  v.  AdJcins,  1 
M.  &  Gt.  807.  And  the  rule  appears  now  to  be  that  where  there  is  no  pre- 
tence of  privilege  nor  ambiguity  in  the  libel,  evidence  is  admissible  on  either 
side  to  prove  or  disprove  actual  malice,  and  for  that  purpose  repetitions 
of  the  same  imputation,  either  before  or  since  the  libel  complained  of, 
may  be  shown ;  and  if  they  establish  another  cause  of  action,  the  jury 
should  be  cautioned  not  to  give  damages  hi  respect  of  it.  Pearson  v. 
Lemaitre,  5  M.  &  Gr.  700.  This  caution  is  one  which  a  jury  might  find  it 
difficult  to  act  upon.  It  seems  that  it  is  not  always  necessary  for  the 
judge  to  give  this  caution.  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex. 
227.  Evidence  of  other  libels,  is  not  generally  admissible,  unless  they 
relate  to  the  libel  set  out  in  the  statement  of  claim.     Finnerty  v.  Tipper, 

2  Camp.  72. 

Where  other  words  besides  those  inserted  in  the  statement  of  claim  are 
thus  given  in  evidence,  the  defendant  may  prove  such  words  to  be  true, 
because  he  has  had  no  opportunity  of  justifying  them.  Warne  v.  Chadwell, 
2  Stark.  457.     But,  not  where  the  words  amount  to  a  mere  repetition  of 
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the  slander  alleged  in  the  claim.     Per  Park,  J.,  in  Higgs  v.  Snell,  Exeter 
Sp.  Ass.  1827. 

Evidence  of  pla/miiff's  good  cJiaracter.]  The  plaintiff  could  not  go  into 
general  evidence  of  his  good  character,  either  where  the  general  issue  alone 
was  pleaded,  or  where  there  were  pleas  of  justification  on  the  record, 
unless  the  issue  involved  the  question  of  general  character.  See  ante,  p.  87. 

Proof  of  damage.]  Where  the  words  are  actionable  in  themselves  or 
with  reference  to  the  plaintiff's  trade,  it  is  not  necessary  to  give  any  evi- 
dence of  damage.  Tripp  v.  Thomas,  3  B.  &  C.  427 ;  Ingram  v.  Dawson,  6 
)  N.  C.  112.  Words  are  not  actionable,  though  special  damage  has  ensued, 
f  unless  they  are  defamatory  or  injurious  in  their  nature ;  Kelly  v.  Partington, 
5  B.  &  Ad.  645  ;  even  though  such  damage  would  under  some  circumstances 
and  at  the  hands  of  some  persons,  probably  arise  from  the  speaking  of  the 
words.     Miller  v.  David,  L.  E.,  9  C.  P.  li8,  124. 

The  plaintiff  will  not  be  allowed  under  a  general  allegation  of  damage,  to 
give  in  evidence  particular  instances.  B.  N.  P.  7 ;  1  Wms.  Saund. 
243  d,  (5).  Generally  the  names  of  persons,  who  have  ceased  to  deal  with 
the  plaintiff  in  consequence  of  the  libel,  must  be  mentioned  in  the  state- 
ment of  claim.  But  where  the  names  of  such  persons  are  not  within  the 
plaintiff's  knowledge,  the  allegation  may  be  general  :  thus,  where  the 
declaration,  in  an  action  for  slander  imputing  incontinence  to  the  plaintiff, 
stated  that  he  was  a  preacher  to  a  dissenting  congregation  in  a  certain 
chapel,  and  derived  considerable  profit  from  his  preaching,  and  that  by 
reason  of  the  slander,  "  the  said  persons  frequenting  his  chapel,"  had 
refused  to  permit  him  to  preach  there,  and  had  discontinued  his  salary, 
&c,  it  was  held  sufficient  without  saying  who  those  persons  were.  Hartley 
v.  Herring,  8  T.  B.  130.  But  there  must  be  some  evidence  that  the  dimi- 
nished attendance  was  owing  to  the  slander,  and  that  the  plaintiff  suffered 
by  it.  Hopwood  v.  Thorn,  8  C.  B.  293.  In  an  action  for  slander,  for  words 
spoken  of  the  plaintiff,  in  his  trade  or  in  his  business,  with  a  general  alle- 
gation of  loss  of  business,  it  is  competent  to  the  plaintiff  to  prove,  and  the 
jury  to  assess  damages  for  a  general  loss  or  decrease  of  trade,  without  show- 
ing who  are  the  particular  customers  he  has  lost.  Evans  v.  Harries,  1 
H.  &  N.  251 ;  26  L.  J.,  Ex.  31 ;  see  Biding  v.  Smith,  1  Ex.  D.  91,  cited 
post,  p.  866.  Where  the  declaration  stated  that  in  consequence  of  the 
libel,  the  plaintiff  lost  the  profits  of  certain  performances  at  the  theatre, 
it  was  held  that  a  witness  might  be  asked  "  whether  the  receipts  of  the 
house  had  not  diminished,"  but  "  not  whether  particular  persons  had  not 
in  consequence  given  up  their  boxes."  Ashley  v.  Harrison,  1  Esp.  48. 
The  persons  specified  in  the  statement  of  claim  as  having  left  off  dealing,. 
&c,  are  the  proper  witnesses  to  prove  the  fact :  1  Wms.  Saund.  243  g,  (5) ; 
and  it  cannot  be  proved  from  their  declarations.  Tilk  v.  Parsons,  2' 
C.  &  P.  201 ;  and  see  1  Esp.  50. 

It  may  be  pleaded  and  proved  that  when  the  defendant  A.  wrote  the 
libel  to  B.  he  knew  that  B.  would  publish  and  circulate  it,  for  A.  is  then 
liable  for  the  consequences  of  such  repetition.  Whitney  v.  Moignard, 
24  Q.  B.  D.  630.  But  an  allegation  that,  by  reason  of  the  speaking  of 
slanderous  words  by  the  defendant,  one  D.  refused  to  trust  the  plaintiff, 
is  not  proved  by  evidence  that  the  defendant  spoke  the  words  to  E.,  who 
voluntarily,  and  without  the  privity  of  the  defendant,  repeated  them  to  D. 
Ward  v.  Weeks,  7  Bing.  211 ;  Tunnicliffe  v.  Moss,  3  Car.  &  K.  83.  Parkins 
v.  Scott,  1  H.  &  C.  153;  31  L.  J.,  Ex.  331,  was  an  action  brought  by 
husband  and  wife  ;  the  slander  proved  imputed  adultery  to  the  wife,  the 
husband  declared  that  he  left  his  wife  in  consequence  of  the  charge  after 
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she  had  informed  him  of  it  ;  it  was  held  that  the  action  was  not  maintain-  w 
able,  as  there  was  no  obligation  upon  the  wife  to  repeat  what  she  had  r 
heard.  Lynch  v.  Knight,  infra,  and  Speight  v.  Gosney,  60  L.  J., 
Q.  B.  D.  231,  C.  A.,  are  to  the  same  effect.  But,  where  there  is  moral 
obligation  to  repeat  the  slander,  then  such  repetition  is  privileged,  and 
the  original  speaker  is  liable  for  the  resulting  damage.  Henry  v.  Handley, 
16  L.  T.  263,  E.  T.  1867,  Q.  B.  It  was  laid  down  by  Ld.  Ellen- 
borough  that  the  special  damage  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken,  and  not  the  mere  wrongful  act  of  a  third 
person.  Vicars  v.  Wilcocks,  8  East,  1  ;  Ward  v.  Weeks,  7  Bing.  216  ; 
Haddan  v.  Lott,  15  C.  B.  411  ;  24  L.  J.,  C.  P.  49.  But  the  correctness  of 
this  proposition  has  been  doubted.  Green  v.  Button,  2  C.  M.  &  R.,  713,  715  ; 
Lynch  v.  Knight,  9  H.  L.  C.  577,  590,  600.  And  it  seems  at  variance  with 
Newman  v.  Zachary,  Aleyn,  3,  where  it  was  held  that  if  a  stranger 
wrongfully  disturbs  the  plaintiff's  possession,  in  consequence  of  the 
defendant's  slander,  an  action  lies  against  the  defendant,  though  the 
stranger  may  also  be  sued.  And  see  Lumley  v.  Gye,  2  E.  &  B.  216,  239  ; 
22  L.  J.,  Q.  B.  463,  474.  Where,  in  consequence  of  defamatory  words 
spoken  by  the  defendant,  the  person  to  whom  they  were  spoken  turns 
the  plaintiff  out  of  his  service,  the  defendant  is  liable,  though  the 
words  were  not  believed  to  be  true  by  the  person  to  whom  they  were 
spoken.  Knight  v.  Gibbs,  1  Ad.  &  E.  43.  See  notes  to  Vicars  v.  Wilcocks, 
2  Smith's  L.  C. 

The  damage  must  be  a  natural  and  reasonable  consequence  of  the 
slander.  Lynch  v.  Knight,  supra;  Chamberlain  v.  Boyd,  11  Q.  B.  D.  407, 
C.  A.  Thus,  where  the  defendant  libelled  a  public  performer,  in  conse- 
quence of  which  she  refused  to  sing,  and  the  party  who  had  engaged  her 
to  sing  brought  an  action,  Ld.  Kenyon  was  of  opinion  that  the  injury  was 
too  remote.  Ashley  v.  Harrison,  1  Esp.  48.  Illness  alleged  to  have 
been  caused  to  the  plaintiff  by  reason  of  the  words  spoken  is  too  remote. 
Allsop  v.  Allsop,  5  H.  &  N.  534;  29  L.  J.,  Ex.  315.  The  loss  of  the 
substantial  benefit  arising  from  the  hospitality  of  friends  is  sufficient 
special  damage.  Davies  v.  Solomon,  L.  R.,  7  Q.  B.  112.  But  mere  loss 
of  consortium  vicinorum  is  not  sufficient.  Com.  Dig.  Action  on  the  Case 
for  Defamation  (D.  30):  Allsop  v.  Allsop),  supra;  nor  the  loss  of  the 
chance  of  being  elected  by  ballot,  to  a  club  called  the  "  Reform  Club." 
Chamberlain  v.  Boyd,  supra.  It  is  unsettled  whether  the  loss  by  a  wife, 
of  her  husband's  consortium,  is  sufficient  damage.  Lynch  v.  Knight, 
supra.  Before  stat.  54  &  55  V.  c.  51,  words  charging  a  woman  with 
adultery,  whereby  she  was  not  allowed  to  continue  a  member  of  a  society 
of  Protestant  dissenters,  or  to  become  a  member  of  similar  societies  in 
the  same  sect,  were  not  actionable,  as  the  damage  was  not  of  a  temporal 
nature.     Boberts  v.  Boberts,  5  B.  &  S.  384 ;  33  L.  J.,  Q.  B.  249. 

In  the  case  of  words  actionable  by  reason  of  special  damage  only  the 
damages  should  be  confined  to  the  actual  pecuniary  loss  alleged  and 
proved.  Dixon  v.  Smith,  5  H.  &  N.  450  ;  29  L.  J.,  Ex.  125.  This  rule  is, 
however,  frequently  neglected  in  practice,  and  general  damages  are 
given  when  any  damage  has  been  proved.  See  Odger  on  Libel  &  Slander, 
2nd  ed.  302.  Thus  in  Knott  v.  Jeffrey,  Times  ;  June  2nd,  1883,  cor. 
Field  J.,  where  the  only  damage  proved  was  that  the  plaintiff  was  not 
invited  to  dinner  by  a  witness,  who  would  have  invited  her  but  for  the 
slander,  a  verdict  was  given  and  retained  for  400Z. 

Where  the  libel  consists  of  an  incorrect  statement  of  a  conviction  of 
the  plaintiff  by  a  magistrate,  the  plaintiff  may,  with  a  view  to  the 
assessment  of  damages,  enter  into  all  the  circumstances  which  led 
to    the    conviction,   although    such   evidence   tends   to   show  that   the 
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conviction  was  erroneous.  Gwynn  v.  S.  Er.  By.  Co.,  18  L.  T.  738,  cor. 
Cockburn,  C.J. 

Where  the  libel  consists  of  comments  in  a  newspaper  on  a  criminal 
trial  in  which  the  plaintiff  was  acquitted,  a  course  of  cross-examination 
of  him  by  the  defendant's  counsel,  tending  to  show  that  he  has  been 
guilty  of  the  crime  for  which  he  was  acquitted,  will  seriously  aggravate 
the  libel.     BisTc  Allah  Bey  v.  Whitehurst,  Id.  615,  cor.  Id. 

"The  jury  in  assessing  damages  are  entitled  to  look  at  the  whole 
conduct  of  the  defendant,  from  the  time  the  libel  was  published,  down 
to  the  time  they  give  their  verdict."  Praed  v.  Graham,  24  Q.  B.  D. 
53,  55,  C.  A. 

Where  two  or  more  persons,  not  jointly  interested,  bring  as  co-plaintiffs 
an  action  for  libel  under  Rules,  1883,  O.  xvi.,  r.  1,  ante,  p.  90,  the 
damages  should,  it  seems,  be  separately  assessed.  Booth  v.  Briscoe, 
2  Q.  B.  D.  496,  C.  A. 

Injunction.]  An  injunction  may  be  granted  to  restrain  a  defendant, 
from  publishing  libellous  statements  of  the  plaintiff  to  the  injury  of  his 
trade.  Thorleifs  Cattle  Food  Co.  v.  Massam,  14  Ch.  D.  763,  C.  A.  ; 
Hayward  v.  Hayward,  34  Ch.  D.  198.  See  also  Quartz  Hill,  dc.  Mining 
Co.  v.  Beall,  20  Ch.  D.  501,  C.  A.  ;  Liverpool  Household  Stores  Assoc. 
v.  Smith,  37  Ch.  D.  170,  C.  A.  So,  to  restrain  the  utterance  of  slanderous 
statements,  of  the  plaintiff,  to  the  like  effect.  Loog  v.  Bean,  26  Ch.  D.  306, 
C.  A.  And  in  such  cases  it  is  not  necessary  to  prove  actual  damage,  if 
the  libel  be  calculated  to  injure  the  plaintiff's  trade.  Thomas  v.  Williams, 
14  Ch.  D.  864.  An  injunction  may  now  also  be  granted  to  restrain  a 
libel  other  than  a  trade  libel.  See  20  Ch.  D.  511,  per  Lindley,  L.J.  See 
further,  Bonnard  v.  Perryman,  (1891)  2  Ch.  269,  C.  A.;  Monson  v.  Tussauds, 
(1894)  1  Q.  B.  671,  C.  A. 

Costs.]  As  to  the  plaintiff's  right  to  costs,  vide  ante,  pp.  297,  301. 
The  County  Court  has  no  original  jurisdiction  in  an  action  for  any  libel  or 
slander ;  51  &  52  V.  c.  43,  s.  56.  In  an  action  brought  under  54  &  55  V. 
c.  51,  ante,  p.  837,  by  a  woman  for  words  imputing  unchastity,  without 
special  damage,  she  (sect.  1)  "  shall  not  recover  more  costs  than  damages 
unless  the  judge  shall  certify  that  there  was  reasonable  ground  for 
bringing  the  action." 


*B* 


Consolidated  actions.]  By  the  Law  of  Libel  Amendment  Act,  1888, 
51  &  52  V.  c.  64,  s.  5,  a  judge  or  the  court,  upon  an  application  by  or  on 
behalf  of  two  or  more  defendants  in  actions  in  respect  to  the  same,  or 
substantially  the  same,  libel  brought  by  one  and  the  same  person,  may 
make  an  order  for  the  consolidation  of  such  actions,  so  that  they  shall  be 
tried  together  ;  and  "  in  a  consolidated  action  under  this  section  the  jury 
shall  assess  the  whole  amount  of  the  damages  (if  any)  in  one  sum,  but 
a  separate  verdict  shall  be  taken  for  or  against  each  defendant  in  the  same 
way  as  if  the  actions  consolidated  had  been  tried  separately ;  and  if  the 
jury  shall  have  found  a  verdict  against  the  defendant  or  defendants  in 
more  than  one  of  the  actions  so  consolidated,  they  shall  proceed  to 
apportion  the  amount  of  damages  which  they  shall  have  so  found  between 
and  against  the  said  last-mentioned  defendants ;  and  the  judge  at  the 
trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  action,  shall  thereupon 
make  such  order  as  he  shall  deem  just  for  the  apportionment  of  such 
costs  between  and  against  such  defendants." 
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Defence. 

All  defences  which  raise  new  matter,  or  would  be  likely  to  take  the 
plaintiff'  by  surprise,  must  be  pleaded  specially.  Eules,  1883,  0.  xix.,  rr.  15, 
17,  ante,  p.  309.  Thus,  denial  of  the  publication  of  the  libel,  or  of  its  . 
being  published  in  a  defamatory  sense,  or  in  the  sense  laid  in  the  innuendo,  \ 
or  of  its  being  published  maliciously,  must  be  now^raised  by  special 
defence :  so  the  defence  that  it  is  a  privileged  communication,  must  be 
pleaded  specially.  So,  in  the  case  of  slander,  where  the  words  are  spoken 
of  the  plaintiff'  in  his  profession,  &c.  ;  a  denial  that  Jie ^carried  on  the 
profession,  &c,  must  be  pleaded  specially. 

In  action  for  words,  prima  fade  imputing  a  criminal  offence  (vide  ante,     I 
pp.   837,  838),  ^amst^The^laintiffJ_tJie_  defendant  In  ay   contend    that// 
they  were  not  sonieaiitT    Where  the  plaintiff  brouglrFan  action  against  '/ 
the  defendant  for  saying  he  had  heard  that  the  plaintiff  was  hanged  for 
stealing, a  horse,  but  it  appeared  upon  the  evidence  that  the  words  were 
spoken  in  grief  and  sorrow  for  the  news,  the  plaintiff  was  non-suited, 
there    being   no    proof   of    malice.      Anon.,    coram,   Hobart,   J.,    cited 
1  Lev.  82.     But  it  seems  to  be  no  defence  that  the  words  were  spoken 
carelessly  or  in  jest.     Hawk.  P.  C.  8th  ed.,  p.  546. 

The  defendant,  in  an  action  for  a  libel,  is  entitled  to  have  the  whole 
publication  read  from  which  the  libellous  passages  are  extracted.  Coolie 
v.  Hughes,  Ry.  &  M.  112  ;  Mullett  v.  Hulton,  4  Esp.  248.  But  where  a 
libel  is  unambiguous  in  itself  and  does  not  refer  to  any  other  writing,  the 
defendant  cannot  use  any  other  writing  for  the  purpose  of  explaining  its 
meaning.     Legman  v.  Latimer,  3  Ex.  D.  15  ;  352,  C.  A. 

By  Rules,  1883,  O.  xxii.,  r.  1,  ante,  p.  75,  money  cannot  be  paid  into 
court  in  this  action,  together  with  a  defence  denying  liability. 

Privileged^  communication.^  The  defence  that  the  words  were  written 
or  spoken  on  a  privileged  occasion  must  now  be  pleaded  specially.  The 
privilege  is  either  an  absolute,,  or  a  qualified  bar  to  the  action. 

Privileged  communication — Absolute  privilege?^  There  are  certain 
occasions  absolutely  privileged,  on  which  the  publication  of  defamatory 
matter,  even  though  false  and  malicious,  affords  no  ground  of  action  ;  this 
is  on  the  ground  of  public  policy  ;  per  Cur.  Dawhins  v.  Bokeby,  Ld.,  L.  R., 
8  Q.  B.  255,  268,  Ex.  Ch. ;  L.  R.,  7  H.  L.  744.  In  the  cases  falling  under 
this  head,  no  question  of  intention,  in  speaking  or  writing  the  words,  can 
arise.  Thus,  no  action  lies  against  one  officer  of  state  in  respect  of  a 
communication  to  another,  relating  to  state  matters  in  the  course  of  bis 
official  duty.  Chatterton  v.  India,  Secretary  of  State  for,  (1895)  2  Q.  B. 
189,  C.  A.  Nor  against  a  member  of  parliament  for  words  spoken  in  bis 
place.  B.  v.  Abingdon,  Ld.,  1  Esp.  228,  per  Ld.  Kenyon,  C.J. ;  and  see 
Davison  v.  Duncan,  7  E.  &  B.  229,  233  ;  26  L.  J.,  Q.  B.  104,  107,  per 
Ld.  Campbell,  C.J.  See  also  Bradlaugh  v.  Gossett,  12  Q.  B.  T>.  271.  So, 
no  action  lies  for  a  libel  contained  in  a  petition  to  parliament.  Lake  v. 
King,  1  Wms.  Saund.  131  b. 

There  is  absolute  privilege  where  the  words  are  spoken  in  the  course  of 
a  legal  proceeding.  Thus,  words  used  by  a  judge  of  a  court  of  record,  in 
his  judicial  capacity,  are  not  actionable,  although  they  were  irrelevant  to 
the  matter  before  him,  and  were  uttered  maliciously,  and  not  bond  fide  ; 
Scott  v.  Stansfield,  L.  R.,  3  Ex.  220.  So  it  would  seem  in  the  case  of  the 
judge  of  a  consular  court,  having  plenary  jurisdiction  over  British  subjects. 
Haggard  v.  Pelicier  Freres,  (1892)  A.  C.  61,  J.  C,  post,  p.  905;  so,  no 
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action  lies  for  words  addressed  by  a  coroner  in  the  course  of  his  duty  to 
a  jury  empannelled  before  him ;  Thomas  v.  Cliurton,  2  B.  &  S.  475  ;  31 
L.  J.,  Q.  B.  139;  nor,  for  words  spoken  by  the  president  of  a  court- 
martial  ;  Jehyll  v.  Moore,  2  N.  B.  341 ;  nor,  for  words  used  either  by  the 
party  ;  Bam  v.  Lamley,  Hutt.  113  ;  Weston  v.  Dobinet,  Cro.  Jac.  432 ; 
Astley  v.  Younge,  2  Burr.  807  ;  Johnson  v.  Evans,  3  Esp.  32 ;  or,  by  a 
witness  ;  Brode's  case,  cited  Palmer,  144  ;  Harding  v.  Bulma/n,  1  Brownl. 
2  ;  Seaman  v.  Netherclift,  1  C.  P.  D.  540 ;  2  C.  P.  D.  53,  C.  A.,  in  the 
course  of  a  legal  proceeding.  Proceedings  under  the  Lunacy  Act,  1890, 
to  obtain  from  a  magistrate  an  order  for  the  reception  and  detention  of  a 
lunatic,  are  within  this  rule.  Hodson  v.  Bare,  (1899)  1  Q.  B.  455,  C.  A. 
No  action  will  lie  for  words  in  an  affidavit  made  in  the  course  of  a  legal 
proceeding,  although  untrue  to  the  deponent's  knowledge,  and  introduced 
maliciously;  Bevis  v.  Smith,  18  C.  B.  126;  25  L.  J.,  C.  P.  195; 
Henderson  v.  Broomhead,  4  H.  &  N.  569  ;  28  L.  J.,  Ex.  360,  Ex.  Ch. ; 
nor,  for  words  spoken  by  a  witness,  in  giving  evidence,  before  a  select 
committee  of  the  House  of  Commons.  Goffin  v.  Donnelly,  6  Q.  B.  I). 
307  ;  nor,  it  would  seem,  for  oral  or  written  statements  made  by  an 
officer  summoned  to  give  evidence  before  a  court  of  inquiry,  instituted 
under  the  articles  of  war.  Dawkins  v.  Bokeby,  Ld.,  ante,  p.  851. 
So,  where  it  was  the  duty  of  the  defendant,  an  officer,  to  present 
to  the  proper  military  authorities  reports  concerning  other  officers, 
and  he  accordingly  presented  one  concerning  the  plaintiff  which  was 
libellous  ;  it  was  held  that  the  plaintiff  could  maintain  no  action, 
though  the  report  was  published  by  the  defendant  maliciously,  and 
without  probable  cause,  and  not  in  the  bond  fide  discharge  of  his  duty. 
Daiukins  v.  Paulet,  L.  R.,  5  Q.  B.  94,  diss.     Cockburn,  C.J. 

No  action  lies  for  words  spoken  by  counsel  in  a  court  of  justice  with 
reference  to,  and  in  the  course  of,  a  judicial  inquiry  going  on,  and  in 
which  he  is  engaged,  although  the  words  are  irrelevant  to  the  questions 
in  issue,  and  are  uttered  maliciously.  Wood  v.  Gunston,  Styles,  462 ; 
B.  v.  Skinner,  Lofft,  55,  56;  Munster  v.  Lamb,  11  Q.  B.  D.  588,  C.  A. 
A  solicitor  acting  as  advocate  has  the  same  privilege  as  a  counsel. 
S.  C.  ;  Mackay  v.  Ford,  5  H.  &  N.  792 ;  29  L.  J.,  Ex.  404. 

There  is  no  absolute  privilege  to  the  members  of  a  county  council,  at 
a  meeting  of  the  council  for  hearing  applications  for  music  and  dancing 
licences  under  25  G.  2,  c.  36,  the  duties  being  administrative  and  not 

t  judicial.  B.  Aquarium,  Sc.  Soc.  v.  Parkinson,  (1892)  1  Q.  B.  431,  C.  A. 
The  same  principle  applies  to  an  ordinary  meeting  of  the  council.  S.  C. 
As  to  the  reports  of  legal  proceedings  in  newspapers,  it  is  now  provided 
by  the  Law  of  Libel  Amendment  Act,  1888,  51  &  52  V.  c.  64,  s.  3,  that 
' '  a  fair  and  accurate  report  in  any  newspaper  of  proceedings  publicly 
heard  before  any  court  exercising  judicial  authority  shall,  if  published 
contemporaneously  with  such  proceedings,  be  privileged :  Provided  that 
nothing  in  this  section  shall  authorize  the  publication  of  any  blasphemous 
or  indecent  matter."  By  sect.  1,  the  word  "newspaper"  has  the  same 
meaning  as  in  the  stat.  44  &  45  V.  c.  60,  s.  1,  ante,  p.  844. 

A  letter  to  the  Privy  Council  defaming  the  plaintiff,  a  public  officer 
removable  by  them,  is  not  absolutely  privileged.  Proctor  v.  Webster,  16 
Q.  B.  D.  112,  C.  A. 

Privileged  communication — Qualified  privilege — Evidence  to  rebut 
malice.]  It  more  frequently  happens  that  the  occasion  only  affords  a 
qualified  bar  to  the  action,  the  bar  being  dependent  on  the  real  motive 
and  intention  of  the  speaker  or  writer.  In  these  cases  only  the  prima 
facie  inference  of  malice  is  rebutted,  and  it  becomes  necessary  for  the 
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plaintiff  to  prove  malice  in  fact.  Bromage  v.  Prosser,  4  B.  &  C.  247, 
256;  Taylor  v.  Hawkins,  16  Q.  B.  308;  Harrison  v.  Bush,  5  E.  &  B. 
344;  25  L.  J.,  Q.  B.  25.  Vide  ante,  p.  845.  A  communication  made 
bona  fide  upon  any  subject-matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  i 
made  to  a  person  having  a  corresponding  interest  or  duty,  although  it 
contain  criminatory  matter,  which,  without  this  privilege,  would  be 
slanderous  and  actionable.  Harrison  v.  Bush,  supra.  See  Toogood  v. 
Spyring,  1  C.  M.  &  R.  181,  193,  per  Parke,  B.  ;  Somerville  v.  Hawkins, 
10  C.  B.  583  ;  20  L.  J.,  C.  P.  131 ;  Cowles  v.  Potts,  34  L.  J.,  Q.  B.  247, 
cited  post,  p.  856;  and  Henwood  v.  Harrison,  L.  R.,  7  C.  P.  606.  The 
word  "  duty  "  includes  "  moral  and  social  duties  of  imperfect  obligation"  ; 
Harrison  v.  Bush,  supra;  and,  "where  a  person  is  so  situated,  that  it 
becomes  right,  in  the  interests  of  society,  that  he  should  tell  a  third 
person,"  then  the  occasion  is  privileged.  Davies  v.  Snead,  L.  R.,  5  Q.  B. 
608,  611,  per  Blackburn,  J. ;  accord.  Waller  v.  Lock,  7  Q.  B.  D.  619,  C.  A. ; 
Stuarrv.  Bell,  (1891)  2  Q.  B.  341,  C.  A.  It  is  not,  however,  sufficient 
that  the  person  giving  the  information,  should  bond  fide  think  that  he  is 
discharging  a  moral  or  social  duty  ;  Id.  349,  356,  per  Lindley  and  Lopes, 
L.JJ.,  dissenting  from  dictum  of  Jessel,  M.R.,  in  Waller  v.  Lock,  supra,  . 
at  p.  621  ;  or  that  he  should  think  that  the  person  to  whom  he  makes  j 
the  communication  has  a  corresponding  interest  or  duty.  Hebditch  v.  * 
Macllwaine,  (1894)  2  Q.  B.  54,  C.  A.  So,  if  he  bond  fide  address  a  wrong 
person,  who  has  no  such  duty  or  interest,  he  is  liable.  S.  C,  overruling 
Tompson  v.  Dashwood,  11  Q.  B.  D.  43.  There  is  no  privilege  as  between 
H.,  the  writer  of  a  libel  on  P.,  and  the  clerks  whom  H.  ordinarily 
employed  to  copy  his  letters;  Pullman  v.  Hill,  (1891)  1  Q.  B.  524 ;  nor, 
as  between  H.  and  P.'s  clerks,  who  usually  read  P.'s  letters.  S.  C. 
Libellous  matter  which  would  have  been  privileged  if  sent  in  a  sealed 
letter,  is  not  privileged  if  sent  unnecessarily  by  a  post  telegram.  William- 
son v.  Freer,  L.  R.,  9  C.  P.  393. 

When  the  defendant  insists  that  the  publication  is  privileged,  it  is  for  the 
judge  to  say  whether  the  occasion  creates  the  privilege.  If  the  occasion 
creates  such  privilege,  but  there  is  evidence  of  express  malice,  either 
from  extrinsic  circumstances,  or  from  the  language  of  the  libel  itself,  the 
question  of  express  malice  should  be  left  to  the  jury.  Cooke  v.  Wildes, 
5  E.  &  B.  328  ;  24  L.  J.,  Q.  B.  367 ;  Gilpin  v.  Fowler,  9  Exch.  615  ;  23 
L.  J.,  Ex.  153,  Ex.  Ch. ;  Wright  v.  Woodgate,  2  C.  M.  &  R.  573  ;  Sp>ill 
v.  Maule,  L.  R.,  4  Ex.  232,  237  :  Stace  v.  Griffith,  L.  R.,  2  P.  C.  420. 
As  to  what  amounts  to  proof  of  malice,  vide  ante,  pp.  845  et  seq. 

If  there  be  no  evidence  of  express  malice,  the  judge  is  bound  to  direct 
a  verdict  for  the  defendant.  Somerville  v.  Hawkins,  Henwood  v. 
Harrison,  Cooke  v.  Wildes,  supra  ;  Caulfield  v.  Whitworth,  18  L.  T. 
527,  T.  T.  1868,  C.  P.  ;  Lawless  v.  Anglo-Egyptian,  etc.  Co.,  L.  R., 
4  Q.  B.  262.  So,  if  words  used  in  a  privileged  communication,  taken  in 
connection  with  admitted  facts,  are  such  as  might  have  been  used  honestly 
and  bond  fide  by  the  defendant,  the  judge  may  direct  a  verdict  for  the 
defendant.  Spill  v.  Maule,  L.  R.,  4  Ex.  232,  Ex.  Ch.  When  words, 
imputing  misconduct  of  which  A.  and  B.  are  alleged  to  have  been 
jointly  guilty,  are  spoken  to  A.  on  an  occasion  which  is  privileged  as 
to  him,  the  occasion  is  privileged  as  to  B.  also.  Davies  v.  Snead,  L.  R., 
4  Q.  B.  608.  . 

The  following  are  instances  of  privileged  statements,  in  which  the  prima 
facie  inference  of  malice  is  rebutted : — 

"  A  member  of  Parliament,  who  publishes  an  amended  version  of  his 
speech,  is  liable  for  that,  although  he  might  have  spoken  the  same  words 
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in  his  place  with  impunity  ;  but  if  a  member  were  to  repeat  bond  fide  to 
his  constituents  what  he  said  in  the  house  for  the  purpose  of  explaining 
his  conduct  to  them,  I  think  he  would  be  protected."  Davison  v.  Duncan, 
26  L.  J.,  Q.  B.  104,  107  ;  7  E.  &  B.  229,  233,  per  Campbell,  C.J.  See 
Wason  v.  Walter,  L.  R.,  4  Q.  B.  73. 

As  to  privilege  in  the  case  of  an  advocate,  vide  ante,  p.  852. 

Words  spoken  bond  fide,  for  the  purpose  of  obtaining  redress,  or  of  for- 
warding the  ends  of  justice,  though  not  spoken  in  the  course  of  a  legal 
proceeding,  are  privileged.  Lake  v.  King,  1  Wins.  Saund.  131  b  ;  B.  v. 
Baillie,  21  How.  St.  Tr.  10 ;  Fairman  v.  Ives,  5  B.  &  A.  642.  Where  the 
libel  complained  of  is  a  representation  made  bond  fide  to  a  public  officer 
(as  the  Postmaster-General)  by  the  defendant,  respecting  the  conduct  of 
a  person  under  him,  it  is  not  actionable.  Blake  v.  Pilfold,  1  M.  &  Bob. 
198  ;  Woodward  v.  Lander,  6  C.  &  P.  548  ;  Stace  v.  Griffith,  L.  B.,  2  P.  C. 
420.  In  Beatson  v.  Skene,  5  H.  &  N.  838;  29  L.  J.,  Ex.  430,  the  defen- 
dant was  the  civil  commissioner,  attached  to  a  corps  formerly  commanded 
by  the  plaintiff;  the  officer  succeeding  the  plaintiff*  was  directed  to  inquire 
into,  and  report  upon  the  condition  of  the  corps,  and  was  referred  to  the 
defendant  for  information ;  he  accordingly  made  inquiries  of  the  defen- 
dant ;  it  was  held  that  the  defendant's  reply  was  privileged.  See  also 
Dawkins  v.  Paulet,  ante,  p.  852.  A  memorial  addressed  to  the  secretary 
of  state  for  the  removal  of  the  plaintiff  from  the  commission  of  the  peace 
was  held  to  be  privileged.  Harrison  v.  Bush,  5  E.  &  B.  344;  25  L.  J., 
Q.  B.  25.  Words  spoken  by  a  member  of  a  county  council  at  a  meeting 
of  that  body  for  granting  music  and  dancing  licenses  under  25  G.  2,  c.  36, 
are  privileged.  B.  Aquarium  Socy.  v.  Parkinson,  (1892)  1  Q.  B.  431, 
C.  A.,  and  the  principle  seems  to  apply  to  its  other  meetings.  Where  the 
defendant  attacked  the  character  of  a  Roman  Catholic  priest,  by  attributing 
to  him  improper  conduct  as  a  priest,  it  was  held  to  be  no  excuse  that  the 
libel  was  published  at  a  meeting,  to  petition  parliament  against  making 
a  grant  to  a  Roman  Catholic  college.  Hearne  v.  Stowell,  12  Ad.  &  E. 
719.     See  Dickeson  v.  Hilliard,  L.  R.,  9  Ex.  79. 

Where  the  words  are  spoken  in  confidence,  by  way  of  advice  or  otherwise, 
they  are  privileged.  Thus,  where  the  party  is  applied  to  for  the  character 
of  a  servant,  and  in  giving  it  makes  use  of  defamatory  words,  they  are 
not  actionable.  Edmondson  v.  Stevenson,  B.  N.  P.  8 ;  Weatherston  v. 
Hawkins,  1  T.  R.  110.  But,  if  the  supposed  libel  be  not  communicated 
bond  fide,  it  does  not  fall  within  the  protection  of  privileged  communi- 
cations. Per  Bayley,  J.,  Pattison  v.  Jones,  8  B.  &  C.  584  ;  Kelly  v. 
Partington,  5  B.  &  Ad.  645.  Whether  the  master  made  the  communica- 
tion voluntarily  or  not,  is  a  circumstance  which  the  jury  are  to  consider, 
in  forming  an  opinion  on  the  bona  fides.  "  I  do  not  mean  to  intimate," 
says  Ld.  Alvanley,  C.J.,  in  Bogers  v.  Clifton,  3  B.  &  P.  592,  "that  if  a 
servant  were  strongly  suspected  of  having  committed  a  felony  while  in 
his  master's  service,  that  master  is  not  at  liberty  to  warn  others  from 
taking  him  into  their  service  ;  for  it  is  the  duty  of  every  person  to  guard 
the  public  against  admitting  such  servants  into  their  houses."  "  A  master." 
says  Bayley,  J.,  in  Pattison  v.  Jones,  8  B.  &  C.  584,  "  may,  when  he  thinks 
that  another  is  about  to  take  into  his  service  one  whom  he  knows  ought 
not  to  be  taken,  set  himself  in  motion  and  do  some  act  to  induce  that 
other  to  seek  information  from,  and  put  questions  to  him.  The  answers 
to  such  questions  given  bond  fide,  with  the  intention  of  communicating 
such  facts  as  the  other  party  ought  to  know,  will,  although  they  contain 
slanderous  matter,  come  within  the  scope  of  a  privileged  communication. 
But  in  such  a  case  it  will  be  a  question  for  the  jury  whether  the  defendant 
has  acted  bond  fide,  intending  honestly  to  discharge  a  duty,  or  whether 
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he  has  acted  maliciously,  intending  to  do  an  injury  to  the  servant."  See 
also  Child  v.  Affleck,  9  B.  &  C.  403.  When  a  person,  after  he  has  given 
a  good  character,  discovers  something  to  the  prejudice  of  the  servant, 
unknown  to  him  at  the  time  he  gave  the  character,  he  may  and  ought 
to  disclose  it  to  the  party  who  engaged  the  servant,  on  the  faith  of  the 
character  so  given,  and  he  may  make  the  communication  voluntarily,  and 
the  whole  is  privileged.     Gardner  v.  Slade,  13  Q.  B.  796. 

Defamatory  words  spoken  by  way  of  confidential  advice  to  persons  who 

ask  it,  or  have  a  right  to  expect  it,  are  privileged.     Thus  in  an  action  for 

saying  of  a  tradesman,  "  he  will  be  a  bankrupt  soon,"  it  appeared  that  the 

words  were  not  spoken  maliciously,  but  in  confidence  and  friendship,  and 

by  way  of  warning.     Pratt,  C.J.,  directed  the  jury  to  find  the  defendant 

not  guilty.    Hewer  v.  Dowson,  B.  N.  P.  8  ;  M'Dougall  v.  Claridge,  1  Camp. 

267  ;  Dunman  v.  Bigg,  Id.  269,  n.    The  defendant,  the  tenant  of  a  farm, 

required  some  repairs  to  be  done  at  the  farmhouse,  and  B.,  the  agent  of 

the  landlord,  directed  the  plaintiff  to  do  them  ;  the  plaintiff  did  them,  but 

in  a  negligent  manner,  and  while  they  were  proceeding  got  drunk  ;  and 

circumstances  occurred  which  induced  the  defendant  to  believe  that  the 

plaintiff  had  broken  open  his  cellar  door  and  got  drunk,  and  spoiled  the 

work  ;  and  the  defendant  told  D.,  a  stranger,  in  the  presence  of  the  plaintiff, 

and  afterwards  repeated  to  D.,  in  the  absence  of  the  plaintiff,  that  the 

plaintiff  had  broken  open  the  door ;  on  the  same  day  he  made  the  same 

complaint  to  B. :  it  was  held  that  the  complaint  to  B.  was  a  privileged 

communication  if  made  bona  fide,  and  without  any  malicious  intention  ; 

that  the  statement  made  to  the  plaintiff,  in  the  presence  of  D.,  was  also 

privileged,  if  done  honestly  and  bond  fide ;  that  the  circumstance  of  its 

being  made  in  the  presence  of  a  third  person  did  not  of  itself  make  it 

unauthorized  ;  and  that  it  was  a  question  for  the  jury  to  determine,  from  1 

the  circumstances,  whether  the  defendant  acted  bond  fide,  or  was  influenced  / 

by  malicious  motives  :  but  that  the  statement  to  D.,  in  the  absence  of 

the  plaintiff,  was  unauthorized  and  officious,  and  therefore  not  protected, 

though  made  in  the  belief  of  its  truth,  if  it  were  false  in  fact.     Toogood 

v.  Sjpyring,  1  C.  M.  &  R.  181 ;  see  also  Brooks  v.  Blanshard,  1  Cr.  &  M. 

779  ;  Bennett  v.  Deacon,  2  C.  B.  628.    The  defendant  having  given  notice 

of  dismissal  to  his  footman  and  cook,  they  separately  went  to  him  and 

asked  him  his  reasons  for  discharging  them,  when  he  told  each  (in  the 

absence  of  the  other)  that  he  or  she  was  discharged  because  both  had 

been  robbing  him ;  it  was  held  a  privileged  communication.     Manby  v. 

Witt,  18  C.  B.  544  ;  25  L.  J.,  C.  P.  294.     See  also  Davies  v.  Snead,  L.  R., 

5  Q.  B.  608,  cited  ante,  p.  853.     If  a  person  about  to  dismiss  his  servant 

for  dishonesty  calls  in  a  friend  to  hear  what  passes,  the  presence  of  such 

third  person  does  not  take  away  the  privilege  from  words  which  the 

master  then  uses  imputing  the  dishonesty.     Taylor  v.  Hawkins,  16  Q.  B. 

308.     A  charge  of  theft  made  against  the  plaintiff,  in  the  presence  of  a 

stranger  is  privileged,  if  the  defendant  believed  it  to  be  true  and  acted 

bond  fide,  and  did  not  make  it  before  more  persons,  or  in  stronger  language 

than  necessary ;  and  it  is  for  the  jury,  not  for  the  judge,  to  say  whether 

the  facts  bring  the  case  withm  the  privilege.     Padniore  v.  Lawrence,  11 

Ad.  &  E.  380.     The  plaintiff,  a  clerk,  called  at  the  defendant's  shop  for 

two  boxes,  and  was  desired  to  fetch  them  from  an  inner  room  ;  a  box  of 

some  value  was  missed  from  this  room,  upon  which  the  defendant  went 

to  the  plaintiff's  employers  and  said,  in  the  presence  of  a  witness,  "  there 

was  no  one  else  in  the  room,  and  he  (the  plaintiff)  must  have  taken  it ;  " 

it  was  held  that  the  communication  was  privileged,  being  made  for  the 

purpose  of  protecting  the  interest  of  the  person,  by  whom,  or  to  whom, 

it  was  made.     Amann  v.  Damm,  8  C.  B.,  N.  S.  597 ;  22  L.  J.,  C.  P.  313. 
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Where  the  slander  is  spoken  at  a  meeting,  the  presence  there  of  reporters, 
whom  the  defendant  cannot  exclude,  will  not  affect  the  privilege.  Pittard 
v.  Oliver,  (1891)  1  Q.  B.  474,  C.  A. 

Where  a  person,  having  originated  false  reports  prejudicial  to  a  trades- 
man, was  afterwards  called  on  by  the  employers  of  the  latter,  to  examine 
the  matters  complained  of,  and  then  repeated  to  them  the  false  statement ; 
it  was  held  that  this  communication  was  not  privileged.  Smith  v. 
Mathews,  1  M.  &  Rob.  151  ;  Griffiths  v.  Lewis,  7  Q.  B.  61.  The  mate  of 
a  ship  sent  a  private  letter  to  the  defendant,  imputing  gross  misconduct 
and  unfitness  to  the  plaintiff,  the  captain  of  it,  which  defendant  showed 
to  the  shipowner,  who  thereupon  dismissed  the  plaintiff.  The  court  were 
divided  as  to  whether  this  communication  bj7  the  defendant  to  the  owner 
was  privileged.  In  this  case  the  defendant  was  a  stranger  to  the  owner, 
and  not  interested  in  the  matter,  and  he  showed  it  to  the  owner  by  the 
advice  of  some  friends,  and  appears  to  have  acted  in  the  belief  that  the 
owner  ought  to  be  informed  of  the  misconduct.  Coxhead  v.  Richards, 
2  C.  B.  569.     But,  where  P.,  a  creditor  of  the  plaintiff,  B.,  believing  that 

B.  had  committed  an  act  of  bankruptcy,  and  having  reason  to  believe  it, 
gave  notice  to  a  person  whom  B.  had  commissioned  to  sell  his  goods  by 
auction,  not  to  pay  over  the  proceeds  to  him,  "  he  having  committed  an 
act  of  bankruptcy,"  it  was  held  that  the  communication  was  privileged. 
Blackham  v.  Pugli,  Id.  611.  So  where  C,  a  solicitor,  acting  in  the 
ordinary  course  of  his  duty  to  his  client  P.,  gave  such  notice  on  P.'s 
behalf ;  Baiter  v.  Carrich,  (1894)  1  Q.  B.  838,  C.  A.  ;  even  although  given 
by  a  letter  which  was  dictated  to  one  clerk,  and  copied  into  a  letter  book 
by  another,  in  accordance  with  the  ordinary  course  of  business  of  C.'s 
office.     Boxsius  v.  Goblet,  Id.  842,  C.  A. 

The  plaintiff  and  defendant  were  jointly  interested  in  property  of  which 

C.  was  manager,  and  the  defendant  wrote  to  C.  a  letter  principally  about 
the  property  and  the  conduct  of  the  plaintiff  with  regard  thereto,  but 
containing  also  a  distinct  charge  against  the  plaintiff  with  reference  to  his 
conduct  to  his  mother  :  it  was  held,  that  though  the  part  of  the  letter 
respecting  the  plaintiff's  conduct  as  to  the  property,  was  confidential  and 
privileged,  such  privilege  could  not  extend  to  the  part  relating  to  his 
mother.  Warren  v.  Warren,  1  C.  M.  &  R.  250.  The  defendant  claimed 
rent  of  the  plaintiff;  the  plaintiff  denied  his  liability,  whereupon  the 
defendant  wrote  to  the  plaintiff's  agent  (who  was  in  correspondence  on 
the  subject)  a  letter  in  which  he  insisted  on  his  claim,  and  further  charged 
the  plaintiff  with  "a  mean  and  dishonest  attempt  to  defraud;  "  it  was 
held,  that  such  an  imputation,  being  wholly  unnecessary,  was  not  privi- 
leged. Tuson  v.  Evans,  12  Ad.  &  E.  733  ;  see  Coohe  v.  Wildes,  5  E.  &  B. 
328 ;  24  L.  J.,  Q.  B.  367  ;  and  Fryer  v.  Kinnersleij,  15  C.  B.,  N.  S.  422  ; 
33  L.  J.,  C.  P.  96.  But,  where  the  plaintiff  requested  C.  to  obtain  signa- 
tures, protesting  against  the  plaintiff  being  compelled  to  resign  a  charitable 
trust,  held  by  him,  the  defendant,  when  requested  by  C.  to  sign,  said  he 
would  not  keep  a  big  rogue  like  the  plaintiff  in  the  trust ;  on  being  pressed 
to  give  his  reasons,  he  said  that  the  plaintiff  had  left  the  parish  under 
discreditable  circumstances,  without  settling  with  his  creditors  :  it  was 
held  that  the  words  were  spoken  on  a  privileged  occasion.  Coivles  v. 
Potts,  34  L.  J.,  Q.  B.  247.  So,  where  the  defendant  was  requested  by  C, 
a  clergyman  and  friend  of  the  plaintiff,  to  act  as  arbitrator  between  one 
of  his  parishioners  and  the  plaintiff ;  this  office  he  refused  in  a  letter  to 
C,  which  was  one  of  the  libels  in  question.  The  other  was  contained  in 
the  answer  to  a  letter  from  a  lady,  whereby  she  sought  to  clear  the 
plaintiff  from  certain  charges  brought  against  him.  Both  communications 
were  held  to  be  privileged.      Whiteley  v.  Adams,  15  C.  B.,  N.  S.  392 ;  33 
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L.  J.,  C.  P.  89.  See  also  Stuart  v.  Bell,  (1891)  2  Q.  B.  341,  C.  A. 
Statements  made  by  the  secretary  of  a  society,  for  the  purpose  {inter 
alia)  of  investigating  the  cases  of  applicants  for  charitable  relief,  in 
answer  to  inquiries,  as  to  such  applicants,  by  persons  whom  he  believes 
to  be  willing  to  relieve  them,  if  deserving  of  relief,  are  privileged.  Waller 
v.  Lock,  7  Q.  B.  D.  619,  C.  A. 

It  is  the  duty  of  the  directors  of  a  joint-stock  company  to  communicate 
to  their  shareholders  the  reports  of  the  auditors  ;  and  as  it  is  for  the 
interest  of  all  the  shareholders  to  be  informed  of  the  report,  the  printing 
and  publication  of  the  reports  is  prima  facie  privileged.  Lawless  v. 
Anglo-Egyptiam,  dc.  Co.,  L.  R.,  4  Q.  B.  262.  Though,  if  the  report  were 
circulated  among  other  than  shareholders  the  privilege  would  cease. 
Parsons  v.  Surgey,  4  F.  &  F.  247.  Where  the  defendants,  a  railway 
company,  dismissed  the  plaintiff,  one  of  their  guards,  for  neglect  of  duty, 
the  publication  of  his  name  and  the  cause  of  his  dismissal  in  a  printed 
monthly  circular  addressed  to  the  defendant's  servants,  was  held  to  be 
privileged.  Hunt  v.  Gt.  N.  By.  Co.,  (1891)  2  Q.  B.  189,  C.  A.  Where 
the  plaintiff,  a  barrister,  in  a  speech  made  to  the  Manx  House  of  Keys 
had  violently  attacked  the  defendant,  the  bishop  of  the  Isle  of  Man,  and 
the  defendant  replied  to  the  attack  in  the  House  of  Convocation  ;  the 
occasion  was  held  privileged,  and  the  publication  of  his  reply  in  the  local 
press  was  also  held  privileged,  that  being  the  medium  by  which  the 
plaintiffs  speech  had  been  circulated.  Laughton  v.  Bp.  of  Sodor  and 
Man,  L.  R.,  4  P.  C.  495.  The  mere  fact  that  the  language  used,  was 
stronger  than  the  occasion  required  is  not  evidence  of  malice,  S.  C,  following 
Spill  v.  Maule,  L.  R.,  4  Ex.  232  ;  accord.  Nevill  v.  Fine  Arts,  dc.  Insur. 
Co.,  (1895)  2  Q.  B.  156,  C.  A.  ;  (1897)  A.  C.  68,  D.  P. 

Words  spoken  bond  fide,  by  way  of  moral  advice,  are  privileged,  as  if  a 
man  writes  to  a  father,  advising  him  to  have  better  regard  to  his  children, 
and  using  scandalous  words,  it  is  only  reformatory,  and  shall  not  be 
intended  to  be  a  libel.  Peacock  v.  Baynell,  2  Brownl.  151.  But,  if  in 
such  case  the  publication  should  be  in  a  newspaper,  though  the  pretence 
should  be  reformation,  it  would  be  libellous.  B.  v.  Knight,  Bac.  Abr., 
Libel  (A.  2). 

Where  defamatory  words  are  spoken  or  written  bona  fide,  with  the 
view  of  investigating  a  fact  in  which  the  party  is  interested,  they  are 
privileged.  Thus,  where  the  defendant  inserted  an  advertisement  hi  a 
newspaper  to  ascertain  whether,  previously  to  a  certain  time,  the  plaintiff 
had  been  married,  intending,  as  the  innuendo  stated,  to  insinuate  that 
the  plaintiff  had  been  guilty  of  bigamy,  but  it  appeared  that  the  adver- 
tisement was  inserted  by  the  authority  of  the  plaintiff  s  wife,  from  anxiety 
to  know  whether  she  was  legally  the  wife  of  the  plaintiff,  it  was  justifiable. 
Delany  v.  Jones,  4  Esp.  191 ;  Fimden  v.  Westlake,  M.  &  M.  461.  So, 
where  the  libel  was  an  advertisement  for  the  discovery  of  the  plaintiff,  an 
absconded  debtor,  and  published  at  the  request  of  a  party  who  had  sued 
out  a  capias,  for  the  purpose  of  enabling  the  sheriff  to  take  him.  Lay  v. 
Lawson,  4  Ad.  &  E.  795.  But  if  the  publication  of  the  libel  is  more 
extensive,  than  necessary  for  the  purpose  of  obtaining  information,  it  may 
become  actionable.  Brown  v.  Croome,  2  Stark.  297.  So,  although  a 
customer  may  use  words  of  reasonable  remonstrance  to  a  tradesman,  yet 
from  the  manner,  time  or  place  of  speaking,  there  may  be  evidence  of 
express  malice,  which  takes  away  the  privilege.  Oddy  v.  Paulet,  4 
F.  &  F.  1009. 

No  action  will  lie,  without  express  malice,  for  libellous  matter  contained 
in  a  notice  forming  part  of  a  legal  proceeding.  Bank  of 'British  N.  A  tiurica 
v.  Strong,  1  Ap.  Ca.  307,  J.  C. 


858  Action  for  Defamation. 

The  publication,  even  though  not  a  verbatim  report,  of  the  proceedings 
of   a   court   of   justice,  containing  defamatory   matter,  is   privileged,  if 
substantially  fair  and  correct.     Carry  v.  Walter,  1  B.  &  P.  525  ;  Delegal 
v.  Highley,  3  N.  C.  950;  Hoare  v.  SilverlocJc,  9  C.  B.  20;    19  L.  J.r 
C.  P.  215.     Proceedings  before  the  registrar  under  the  Bankruptcy  Act, 
1861,  ss.  101, 102,  fell  within  this  rule.    Byalls  v.  Leader,  L.  B.,  1  Ex.  296. 
So,  the  report  of   a  debate   in    Parliament;   Wason  v.   Walter,   L.   B., 
4  Q.  B.  73  ;  or,  of  proceedings  before  a  committee  of  the  House  of  Lords ; 
Kane  v.  Mulvany,  I.  B.,  2  C.  L.  402,  C.  P.  ;  is  privileged.     A  correct  and 
impartial   report    of   the    preliminary  inquiries  held  before  magistrates 
respecting  indictable  offences,  pursuant  to  11  &  12  V.  c.  42,  is  privileged 
if  the  inquiry  be  carried  on  publicly,  and  the  charge  be  dismissed.  Lewis 
v.  Levy,  E.  B.  &  E.  537  ;  27  L.  J.,  Q.  B.  282.     So,  also,  of  the  proceedings- 
before  magistrates  duly  acting  within  their  jurisdiction  where,  after  parties 
are  heard,  a  final  judgment  is  given  pursuant  to  the  11  &  12  V.  c.  43  ; 
see  S.  C. ;  or  the  proceedings  are  of  such  a  nature  that  they  must  end  in 
a  final  decision.     Kimber  v.  Press  Assoc.,  infra.     But  if  the  inquiry  is 
carried  on  privately,  or  if  the  magistrates  have  no  jurisdiction,  a  report 
of  the  proceedings  would  be  unlawful.    Lewis  v.  Levy,  supra  ;  M'Gregor 
v.  Thwaites,  3  B.  &  C.  24.    Where,  however,  an  application  is  made  to  a 
magistrate  in  which,  supposing  the  facts  to  bear  out  the  application,  he 
would  have  jurisdiction,  then  he  has  jurisdiction  to  consider  whether  the 
facts  make  out  the  jurisdiction,  and  a  report  is  privileged.     Vslll  v.  Hales, 
3  C.  P.  D.  319  ;  see  S.  C,  Id.  206,  C.  A.     A  report  of  proceedings  in  open 
court  before  magistrates,  upon  an  ex  parte  application  for  a  summons  for 
perjury  is  privileged.     Kimber  v.  Press  Assoc,  (1893)  1  Q.  B.  65,  C.  A.    It 
has   been   held   in    several   cases   that   where   the    defendant  has    been 
committed  for  trial  or  held  to  bail,  the  report  of  the  proceedings  is  not 
privileged.     B.  v.  Lee,  5  Esp.  123  ;  B.  v.  Fisher,  2  Camp.  563  ;  Duncan 
v.  Thwaites,  3  B.  &  C.  583.    See,  however,  Lewis  v.  Levy,  E.  B.  &  E.  557 ; 
27  L.  J.,  Q.  B.  288;   and   JJsill  v.  Hales,  and  Kimber  v.  Press  Assoc, 
supra,  per  Cur.    The  publication  of  proceedings  on  a  coroner's  inquisition  ; 
B.  v.  Fleet,  1.  B.  &  A.  379  ;  or  before  a  commissioner  appointed  by  the 
Crown   for   inquiry   into    certain   public    bodies;     Charlton    v.    Watton, 
6   C.  &    P.   385  ;    when   containing   defamatory  matter,    has  been   held 
actionable. 

The  true  criterion  of  the  privilege  in  the  case  of  a  report  of  legal 
proceedings  is,  probably,  whether  it  is  a  fair  and  honest  report  of  what 
had  taken  place,  published  simply  with  a  view  to  the  information  of  the 
public,  and  innocent  of  all  intention  to  do  injury  to  the  reputation  of  the 
party  affected.  Wason  v.  Walter,  L.  B.,  4  Q.  B.  94,  per  Cur.  ;  Usill  v. 
Hales,  3  C.  P.  D.  326,  per  Ld.  Coleridge,  C.J.  ;  Macdougall  v.  Knight, 
17  Q.  B.  D.  636,  C.  A.  But,  if  the  report,  although  substantially  correct, 
be  published  maliciously,  with  intent  to  injure  the  plaintiff,  there  is  no 
privilege.  Salmon  v.  Isaac,  20  L.  T.  885,  cor.  Hannen,  J.  :  Stevens  v. 
Sampson,  5  Ex.  D.  53,  C.  A.  In  these  cases  the  publication  was  by 
volunteers,  who  were  not  reporters  for  the  public  press.  See  Id,,  p.  56, 
per  Bramwell,  L.J.  j 

Where  a  trial  or  inquiry  lasts  several  days,  a  report  of  each  day's 
proceedings  is  privileged.  Lewis  v.  Levy,  supra.  And  a  report  of  the 
judgment,  without  the  evidence,  in  an  action  tried  without  a  jury,  was 
held  to  be  privileged.  Macdougall  v.  Knight,  supra.  The  judgment  in 
this  case  was  affirmed  on  another  ground,  14  Ap.  Ca.  194,  D.  P. ;  but  Ld. 
Halsbury,  C,  there  intimated  that  this  proposition  would  not  be  correct, 
unless  the  judgment  afforded  the  reader  a  reasonable  opportunity  of 
judging  what  conclusion  to  draw  from  the  evidence  at  the  trial.     The 
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principle  laid  down  by  the  C.  A.  was,  however,  followed  by  them  in 
Id.  v.  Id.,  No.  2,  25  Q.  B.  D.  1. 

Contemporaneous  reports  in  newspapers  of  proceedings  publicly  heard 
in  Court  are  now  privileged,  by  51  &  52  V.  c.  64,  s.  3,  ante,  p.  852. 

The  publication  of  a  copy  of  a  register  of  judgments  kept  under 
statutory  authority  and  which  the  public  have  a  right  to  inspect  is 
privileged.  Searles  v.  Scarlett,  (1892)  2  Q.  B.  56,  C.  A.  Thus  where  the 
plaintiffs  name  appeared  in  a  list  of  county  court  judgments  to  which 
was  appended  a  note  that  no  distinction  was  made  between  debt  or 
damages  or  properly  disputed  cases,  and  it  was  probable  that  a  large 
portion  of  the  judgments  had  been  settled  or  paid,  it  was  held  that  no 
action  lay  in  the  absence  of  malice.  S.  C.  A  similar  list  without  the 
note  was  held  to  be  a  libel  in  Williams  v.  Smith,  22  Q.  B.  D.  134.  Sed 
vide  per  Ld.  JEsher,  M.R.,  (1892)  2  Q.  B.  62.  As  to  a  report  as  to  the 
conduct  of  publicans,  for  use  at  Brewster  sessions,  see  Andretvs  v.  Nott- 
Bower,  (1895)  1  Q.  B.  888,  C.  A. 

A  report  by  the  General  Medical  Council,  constituted  under  21  &  22  Vict. 
c.  90,' that  they  had  (as  they  in  fact  had,  under  sect.  29)  removed  the 
name  of  the  plaintiff,  a  medical  practitioner,  from  the  register,  and  that 
he  had  been  guilty  of  infamous  conduct  in  a  professional  respect,  is 
privileged.  Allbutt  v.  General  Council  of  Medical  Education,  dc, 
23  Q.  B.  D.  400,  C.  A. 

As  to  evidence  in  mitigation  of  damages,  of  the  correctness  of  a  report, 
the  publication  of  which  cannot  be  justified,  vide  post,  p.  864. 

The  defendant  may  contend  that  the  writing  is  not  injui-ious  ;  as  where 
the  editor  of  a  newspaper  reported  a  former  trial  for  libel,  in  which  the 
plaintiff  had  recovered  a  verdict,  although  the  report  contained  some 
injurious  allegations,  yet  the  judge  left  it  to  the  jury  to  say  whether, 
taken  altogether,  the  report  was  injurious,  and  the  court  held  that  it  was 
rightly  so  left.     Chalmers  v.  Payne,  2  C.  M.  &  R.  156. 

Fair  criticisui.]  In  the  case  of  criticism  on  the  plaintiffs  conduct  or 
literary  work,  the  question  of  privilege  does  not  arise,  and  the  question  is, 
libel  or  no  libel.  Merivale  v.  Carsou,  20  Q.  B.  I).  275,  C:  A.,  following 
Campbell  v.  Spottiswoode,  infra,  and  dissenting  from  Henwood  v. 
Harrison,  L.  B.,  7  C.  P.  606.  The  right  to  publish  a  fair  criticism,  is  not 
a  peculiar  right  of  the  public  press,  but  may  be  exercised  by  any  private 
individual.  Kane  v.  Mulvany,  ante,  p.  858  ;  Henwood  v.  Harrison,  L.R., 
7  C.  P.  624,  per  Willes,  J.;* Campbell  v.  Spottiswoode,  3  B.  &  S.  769, 
781  ;  32  L.  J.,  Q.  B.  185,  201,  202.  In  this  last  case  the  extent  to  which 
public  acts  or  writings  are  open  to  criticism  was  much  discussed.  In  the 
plaintiffs  newspaper  a  scheme  was  suggested  for  the  conversion  of  the 
Chinese  to  Christianity ;  this  scheme  was  ridiculed  in  the  defendant's 
periodical,  as  a  mere  device  for  selling  the  plaintiffs  paper  ;  the  article 
also  hinted  that  persons  alleged  by  the  defendant  to  be  subscribers  to  his 
paper,  had  no  real  existence ;  it  was  held  that  although  the  writer  of  the 
article  bond  fide  believed  that  what  it  stated  was  true,  it  went  beyond 
the  range  of  fair  criticism  by  imputing  base  and  sordid  motives  to  the 
plaintiff.     See  also  Byan  v.  Wood,  4  F.  &  F.  735. 

A  public  writer  may  discuss  the  conduct  of  magistrates,  who  dismissed 
a  charge  made  against  the  plaintiff,  without  hearing  the  whole  of  the 
evidence,  and  also  in  commenting  on  the  evidence  adduced,  in  support  of 
the  view  that  the  decision  of  the  magistrates  was  erroneous  :  but  he  is  not 
entitled  to  argue  in  favour  of  his  view  from  extrinsic  facts,  not  in  evidence. 
Hibbins  v.  Lee,  4  F.  &  F.  243,  per  Cockburn,  C.J. ;  and  see  Medley  v. 
Barlow,  Id.  224,  per  Id.    So,  comments  on  the  proceedings  in,  or  evidence 
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given  before,  a  court  of  justice  are  allowable  if  made  fairly  and  honestly; 
Woodgate  v.  Bidout,  Id.  202,  per  Id.  ;  and  even  though  the  inference 
which  the  writer  draws  is  incorrect,  provided  he  has  acted  reasonably, 
the  privilege  still  continues.  Bisk  Allah  Bey  v.  Whitelmrst,  18  L.  T. 
615,  per  Id.  So,  fair  comments  may  be  made  on  the  proceedings 
in  Parliament.     Wason  v.  Walter,  L.  R.,  4  Q.  B.  73 ;  Kane  v.  Mulvany, 

I.  R.,  2  C.  L.  402,  C.  P.  So  may  a  fair  criticism  on  a  matter  of  public 
and  national  interest  and  importance.  Kenwood  v.  Harrison,  L.  R., 
7  C.  P.  606 ;  so  the  sanitary  condition  of  a  large  number  of  cottages  let 
by  the  proprietors  of  a  colliery  to  their  workmen,  may  be  criticised. 
S.  Hetton  Coal  Co.  v.  N.  E.  News  Assoc,  (1894)  1  Q.  B.  133,  C.  A.  But 
it  is  not  lawful  to  make  false  charges  against  a  public  officer,  nor,  on  the 
assumption  of  their  truth,  to  comment  on  his  proceedings  in  offensive 
and  injurious  language.  Davis  v.  Shepstone,  11  Ap.  Ca.  187,  J.  C.  In 
commenting  on  or  referring  to  legal  proceedings,  a  text-writer  must  take 
reasonable  care  that  his  statements  are  accurate,  or  he  will  be  liable  if 
the  misstatement  is  injurious  to  another.    Blake  v.  Stevens,  4  F.  &  F.  232. 

The  defendant  may  show  that  the  libel  is  a  fair  .criticism,  however 
severe,  on  a  literary  work  of  the  plaintiff' ;  but  if  it  contains  observations 
unconnected  with  the  work,  and  personally  slanderous,  it  is  actionable ; 
Carr  v.  Hood,  1  Camp.  355,  n.  ;  Soane  v.  Knight,  M.  &  M.  74  ;  Thompson 
v.  Shackell,  Id.  187  ;  Fraserx.  Berkeley,  7  C.  &  P.  621 ;  Strauss  v.  Francis, 
4  F.  &  F.  1107  ;  Campbell  v.  Spottiswoode  and  Merivale  v.  Carson,  ante, 
p.  859  ;  so  if  it  misdescribe  the  work  criticised,  S.  C.  A  publication  is  not 
a  libel  which  has  for  its  object,  not  to  injure  the  reputation  of  any 
individual  but  to  correct  misrepresentations  of  fact,  to  refute  sophistical 
reasoning,  to  expose  a  vicious  taste  in  literature,  or  to  censure  what 
is  hostile  to  morality;  per  Ld.  Ellenborough,  C.J.,  Tabart  v.  Tipper, 
1  Camp.  352;  Strauss  v.  Francis,  supra.  Nor,  if  the  intention  is  to 
expose  a  system  of  quackery  and  puffery;  per  Cockburn,  C.J.,  Hunter 
v.  Sharpe,  4  F.  &  F.  983. 

Handbills  or  placards  are  subject  to  the  same  freedom  of  criticism,  oral 
or  in  writing,  as  books.    Paris  v.  Levy,  9  C.  B.,  N.  S.  342  ;  30  L.  J.,  C.P. 

II.  So,  the  editor  of  a  newspaper  may  comment  on  any  place  of  public 
entertainment,  if  the  comment  be  made  fairly,  and  without  malice,  or  a 
view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of  the  public.  Per 
Ld.  Kenyon,  Dibdin  v.  Swan,  1  Esp.  28.  And  see  Gregory  v.  Brunswick, 
Dk.  of,  1  Car.  &  K.  24,  as  to  criticisms  on  actors.  And,  it  is  not  libellous 
fairly  to  comment  upon  a  petition  relating  to  matters  of  general  interest, 
which  has  been  presented  to  Parliament  and  published.  Dunnex.  Ander- 
son, Ry.  &  M.  287  ;  3  Bing.  88.  So,  comments  on  the  conduct  of  persons 
at  a  public  meeting  for  the  purpose  of  promoting  the  election  of  a  candi- 
date for  Parliament  are  privileged.  Davis  x.  Duncan,  L.  R.,  9  C.  P.  396. 
So,  comments  on  the  conduct  of  a  clergyman  in  relation  to  the  manner  in 
which  he  conducts  public  worship,  or  uses  the  church  or  vestry,  are 
privileged:  Kelly  v.  Tinting,  L.  R.,  1  Q.  B.  699;  but  comments  in 
relation  to  his  conduct,  in  the  management  of  a  private  charity  which  he 
dispenses,  are  not  privileged,  but  must,  if  at  all,  be  specially  justified  by 
showing  their  truth ;  at  least  where  the  comments  are  published  by  a 
mere  stranger,  and  in  a  newspaper.  Gather  cole  x.  Miall,  15  M.  &  W. 
319  ;  see  Walter  x.  Brogden,  19  C.  B.,  N.  S.  65,  cited  ante,  p. 
840.  And  it  has  been  doubted  whether  sermons,  published  only  by 
being  preached  in  church,  are  the  lawful  subjects  of  such  public 
comments.  Gathercole  x.  Miall,  supra.  See  however  Caird  v.  Sime, 
12  Ap.  Ca.  338,  D.  P. 

To  justify  the  criticism  the  plaintiff  must  be  a  person  whose  position 
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and  character  are  of  general  interest  to  the  whole  counti'y,  or  the  subject- 
matter  must  be  of  such  interest ;  it  is  insufficient  if  the  interest  is  limited. 
Purcell  v.  Sowler,  1  C.  P.  D.  781.  This  judgment  was  affirmed  (2  C.  P.  D. 
215,  C.  A.)  on  another  ground,  the  C.  A.  holding  the  matter  was,  in  that 
case,  of  general  interest  to  the  whole  country.  See  also  Pittard  v.  Oliver, 
ante,  p.  856. 

A  letter  which  is  a  libel  per  se,  cannot  be  justifiable,  as  being  a  fair  and 
bond  fide  comment  on  the  matter  contained  in  a  preceding  letter.  Walter 
v.  Brogden,  ante,  p.  860. 

Publication  in  newspapers  of  reports  of  public  meetings.']  There  is  at 
common  law  no  privilege  for  the  publication  in  a  newspaper,  of  ex  parte 
defamatory  statements  made  at  a  meeting  of  a  metropolitan  vestrj' ; 
Popham  v.  PicTibum,  7  H.  &  N.  891  ;  31  L.  J.,  Ex.  133  :  or  of  a  local  board 
of  guardians :  Purcell  v.  Soivler,  2  C.  P.  D.  215,  C.  A. ;  or  of  commissioners 
under  a  local  improvement  act.  Davison  v.  Duncan,  7  E.  &  B.  229;  26 
L.  J.,  Q.  B.  104.  Now,  however,  by  the  Law  of  Libel  Amendment  Act, 
1888  (51  &  52  V.  c.  64),  s.  4,  "  A  fair  and  accurate  report  published  in  any 
newspaper  of  the  proceedings  of  a  public  meeting,  or  (except  where  neither 
the  public  nor  any  newspaper  reporter  is  admitted)  of  any  meeting  of  a 
vestry,  town  council,  school  board,  board  of  guardians,  board  or  local 
authority  formed  or  constituted  under  the  provisions  of  any  Act  of  Parlia- 
ment, or  of  any  committee  appointed  by  any  of  the  above-mentioned  bodies, 
or  of  any  meeting  of  any  commissioners  authorised  to  act  by  letters  patent, 
Act  of  Parliament,  warrant  under  the  royal  sign  manual,  or  other  lawful 
warrant  or  authority,  select  committees  of  either  house  of  parliament, 
justices  of  the  peace  in  quarter  sessions  assembled  for  administrative  or 
deliberative  purposes,  and  the  publication  at  the  request  of  any  govern- 
ment office  or  department,  officer  of  state,  commissioner  of  police,  or  chief 
constable  of  any  notice  or  report  issued  by  them  for  the  information  of  the 
public,  shall  be  privileged,  unless  it  shall  be  proved  that  such  report  or 
publication  was  published  or  made  maliciously  ;  provided  that  nothing  in 
this  section  shall  authorise  the  publication  of  any  blasphemous  or  indecent 
matter :  provided  also,  that  the  protection  intended  to  be  afforded  by  this 
section  shall  not  be  available  as  a  defence  in  any  proceedings  if  it  shall  be 
proved  that  the  defendant  has  been  requested  to  insert  in  the  newspaper, 
in  which  the  report  or  other  publication  complained  of  appeared,  a 
reasonable  letter  or  statement  by  way  of  contradiction  or  explanation  of 
such  report  or  other  publication,  and  has  refused  or  neglected  to  insert 
the  same  :  provided  further,  that  nothing  in  this  section  contained  shall  be 
deemed  or  construed  to  limit  or  abridge  any  privilege  now  by  law  existing, 
or  to  protect  the  publication  of  any  matter  not  of  public  concern  and  the 
publication  of  which  is  not  for  the  public  benefit. 

"  For  the  purposes  of  this  section  '  public  meeting  '  shall  mean  any 
meeting  bond  fide  and  lawfully  held  for  a  lawful  purpose  and  for  the 
furtherance  or  discussion  of  any  matter  of  public  concern,  whether  the 
admission  thereto  be  general  or  restricted." 

By  sect.  1,  in  the  construction  of  this  Act  the  word  "newspaper"  has 
the  same  meaning  as  in  the  stat.  44  &  45  V.  c.  60,  s.  1,  ante,  p.  844. 

Publication  of parliamentary  papers.]  The  publication  of  a  defamatory 
libel  on  a  private  person  could  not  at  common  law  be  justified  by  merely 
showing  that  it  was  part  of  the  printed  proceedings  of  the  House  of  Com- 
mons, published  by  order  of  the  House.  StocMale  v.  Hansard,  9  Ad.  &  E. 
1.  But  by  3  &  4  V.  c.  9,  s.  1,  all  proceedings  taken  against  persons  acting 
under  the  authority  of  either  house,  for  the  publication  of  reports,  papers, 
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votes  or  proceedings  of  either  house,  shall  be  stayed  upon  the  certificate  of 
the  lord  chancellor,  speaker,  clerk  of  the  parliament,  or  clerk  of  the  House 
of  Commons.  And,  by  sect.  2,  in  case  of  any  proceedings  for  publishing 
a  copy  of  such  report,  paper,  &c,  the  defendant  may,  at  any  stage  of  the 
proceeding,  lay  before  the  court  the  report,  paper,  &c,  and  the  copy :  and 
upon  verifying  the  report,  &c,  and  the  correctness  of  the  copy  by  affidavit, 
the  proceedings  shall  be  stayed.  By  sect.  3,  in  any  proceedings  commenced 
for  printing  any  extract  or  abstract  of  such  report,  &c,  the  defendant  may, 
under  the  general  issue,  give  in  evidence  the  report,  &c,  and  show  that  the 
extract  or  abstract  was  published  bondfide,  and  without  malice  :  and  if  such 
be  the  opinion  of  the  jury,  a  verdict  of  not  guilty  shall  be  entered. 

Evidence  of  the  truth  of  the  libel  or  words.]  Where  the  defendant 
i  admits  the  publishing  or  speaking  of  the  libel  or  words,  he  cannot 
!  without  pleading  their  truth,  give  evidence  of  it  even  in  mitigation 
^of  damages,  for  the  matter  might  have  been  pleaded  as  a  defence  to 
the  action.  Smith  v.  Richardson,  Willes,  20  ;  1  Wins.  Saund.  130,  (1). 
But  evidence  admissible  and  pertinent  under  another  issue,  cannot 
be  excluded,  merely  because  it  happens  incidentally  to  prove  the  truth 
of  the  libel.  Manning  v.  Clement,  7  Bing.  362.  In  support  of  a  defence 
alleging  the  truth  of  the  libel,  the  defendant  cannot  prove  that  the 
same  charges  were  previously  published  in  another  publication,  and  that 
the  plaintiff  took  no  steps  in  consequence  thereof,  i?.  v.  Newman,  1  E.  &  B. 
268;  22  L.  J.,  Q.  B.  156.  When  the  libel  imputes  to  the  plaintiff  the 
.commission  of  a  murder  under  aggravating  circumstances,  it  is  necessary  to 
justify  the  aggravating  portion  as  well  as  the  substantial  charge  of  crime. 
Helsham  v.  Blackwood,  11  C.  B.  Ill  ;  20  L.  J.,  C.  P.  187.  Where  a  felon 
has  undergone  the  sentence  passed  on  him  for  the  felony,  this  operates, 
under  stat.  9  G.  4,  c.  32,  s.  3,  as  a  pardon,  and  a  libel  calling  him  a  felon 
cannot  then  be  justified.  Leyman  v.  Latimer,  3  Ex.  D.  15,  352,  C.  A. 
Such  a  libel  could  be  proved,  only  by  proof  that  the  plaintiff  had  actually 
committed  the  felony  ;  proof  of  conviction  only  is  insufficient.  S.  C,  C.  A. 
Where  a  railway  company  stated  in  a  notice,  that  the  plaintiff  had  been 
fined,  with  an  alternative  of  3  weeks'  imprisonment,  when  the  period  was 
really  14  days,  it  was  held  that  it  was  a  question  for  the  jury,  whether  the 
libel  was  substantially  true.  Alexander  v.  N.  E.  By.  Co.,  6  B.  &  S.  240  ; 
54  L.  J.,  Q.  B.  152.  See  also  Gwynn  v.  S.  E.  By.  Co.,  cited  ante, 
p.  850. 

Where  the  plaintiff  gives  evidence  of  actual  malice,  by  showing  that  the 
words  or  matter  charged,  were  false  to  the  knowledge  of  the  defendant,  the 
defendant  may,  under  a  denial  of  the  publication  being  malicious,  give 
evidence  to  rebut  the  plaintiff's  proofs  in  this  respect,  by  showing  that,  to 
the  defendant's  knowledge,  the  words  or  matter  charged  are  true.  Starkie 
on  Libel,  6th  ed.  557.     See  Fountain  v.  Boodle,  3  Q.  B.  1,  12. 

Accord  and  satisfaction.]  Accord  and  satisfaction  is  a  good  defence  to 
this  action,  if  pleaded.  Lane  v.  Apple  gate,  1  Stark.  97.  In  Boosey  v. 
Wood,  3  H.  &  C.  484  ;  34  L.  J.,  Ex.  65,  a  defence  that,  after  the  com- 
mencement of  the  suit,  the  plaintiff  and  the  defendant  agreed  together  to 
accept  mutual  apologies,  to  be  published  by  them  in  their  weekly  journal, 
in  satisfaction  of  the  right  of  action,  and  that  these  apologies  were  published 
accordingly,  was  allowed. 

Statute  of  Limitations.]  By  stat.  21  J.  1,  c.  16,  s.  3,  actions  upon  the 
case  (other  than  slander)  must  be  brought  within  6  years  after  the  cause 
of  such  action  ;  and  actions  upon  the  case  for  words,  within  2  years  after 
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the  words  spoken.  Hence  the  period  of  limitation  in  an  action  of  libel  is 
6  years.  The  sale  of  each  copy  of  a  libel  being  a  separate  publication, 
proof  of  the  sale  of  a  single  copy  within  6  years,  rebuts  the  defence. 
Brunswick,  Dli.  of  v.  Ha/rmer,  14  Q.  B.  185.  The  same  period  applies  to 
an  action  for  words  actionable  only  by  reason  of  special  damage  ;  Saunders 
v.  Edwards,  1  Sid.  95  ;  but  in  the  case  of  words  actionable, per  se,  or  by 
reason  of  their  having  been  spoken  to  the  plaintiff  in  his  trade  or  business, 
the  period  is  2  years  ;  S.  C.  ;  even  though  special  damage  is  alleged  in  the 
statement  of  claim.  See  Turner  v.  Horton,  Willes,  438  ;  Grenfell  v. 
Pierson,  1  Dowl.  406 ;  decided  on  sect.  6. 

Evidence  that  the  toords  were  first  spoken  by  another.^  It  is  no  defence 
to  an  action  for  slander,  for  the  defendant  to  show  that  he  heard  it  from 
another  persen,  whom  he  named  at  the  time,  or  that  he  heard  it  as  a 
rumour,  without  showing  that  the  defendant  believed  it  to  be  true,  and 
that  he  spoke  the  words  on  a  justifiable  occasion  (as  to  which  vide  ante, 
pp.  852  et  seq.) ;  M'Pherson  v.  Daniels,  10  B.  &  C.  263  ;  Watkvn  v.  Hall, 
L.  E.,  3  Q.  B.  396  ;  otherwise  this  evidence  is  admissible,  if  at  all,  only 
where  the  defendant,  at  the  time  of  speaking  the  words,  gave  the  name 
of  the  person  from  whom  he  heard  the  slander,  when  it  may  perhaps  be 
used  in  mitigation  of  damages.  Bennett  v.  Bennett,  6  C.  &  P.  588,  per 
Alderson,  B. ;  see  also  De  Crespigng  v.  Wellesley,  5  Bing.  392  ;  and 
Tidman  v.  Ainslie,  10  Exch.  63. 

Evidence  in  mitigation  of  damages.^  By  Rules,  1883,  O.  xxi.,  r.  4, — 
"  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or  their 
amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases,  unless 
expressly  admitted."  Hence  any  legal  evidence  may  be  given  in  miti- 
gation of  damages,  although  its  effect  has  not  been  raised  by  the  defence. 
But  by  O.  xxxvi.,  r.  37,  "In  actions  for  libel  or  slander,  in  which  the 
defendant  does  not,  by  his  defence,  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shall  not  be  entitled,  on  the  trial,  to  give 
evidence  in  chief,  with  a  view  to  mitigation  of  damages,  as  to  the 
circumstances  under  which  the  libel  or  slander  was  published,  or  as  to 
the  character  of  the  plaintiff,  without  the  leave  of  the  judge,  unless 
7  days  at  least  before  the  trial,  he  furnishes  particulars  to  the  plaintiff  of 
the  matters  as  to  which  he  intends  to  give  evidence." 

The  following  cases  decided  prior  to  the  above  rules  are  cited  as  illus- 
trating what  evidence  is  admissible  in  mitigation  of  damages  : — 

It  was  formerly  held,  that  where  the  defendant  pleaded  the  general 
issue  without  a  justification,  he  might  prove  that  the  plaintiff  had  been 
generally  suspected  of  the  offence  imputed  to   him  by  the  defendant. 

Leicester,  El.  of  v.  Walter,  2  Camp.  251 ;  v.  Moor,  1  M.  &  S.  284. 

But  Abbott,  C.  J.,  refused  to  admit  proof  of  rumours  in  Waithman  v. 
Weaver,  D.  &  By.,  N.  P.  10  ;  11  Price,  257,  n.  ;  and  it  was  afterwards 
decided  that  general  evidence  of  the  plaintiff's  bad  character  was  not 
admissible  in  action  for  a  libel.  Jones  v.  Stevens,  11  Price,  235.  Such 
evidence  was,  however  (see  2  Starkie,  Evid.  3rd  ed,  642,  n.  (e)),  admitted 
by  Ld.  Tenterden  in  Mawby  v.  Barber,  and  by  Ld.  Denman,  C.J.,  after 
consulting  Parke,  B.,  at  York  Spring  Assizes,  1836,  in  Moore  v.  Ostler. 
where  the  defendant  was  allowed  to  give  such  general  evidence,  but  not 
to  go  into  particulars ;  and  by  the  Q.  B.  in  Duncombe  v.  Daniel,  cited  7 
Dowl.  472.  So,  in  Richards  v.  Richards,  2  M.  &  Bob.  557,  where  the 
slander  imputed  to  the  plaintiff  that  he  had  been  notoriously  guilty  of  an 
offence,  Cresswell,  J.,  after  conferring  with  Wightman  J.,  admitted  proof 
of  rumours,  current  in  the  plaintiff  s  neighbourhood  before  the  uttering  of 
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the  words,  in  mitigation  under  the  general  issue.  The  defendant  cannot, 
however,  ask  as  to  rumours  after  the  slander  complained  of,  as  these 
rumours  may  have  been  occasioned  by  the  slander.  Thompson  v.  Nye, 
16  Q.  B.  175 ;  20  L.  J.,  Q.  B.  85.  In  Bell  v.  Parke,  11  Ir.  C.  L.  E.  413, 
in  an  action  by  an  officer  for  slander,  in  charging  him  with  stealing  a 
watch,  the  statement  of  an  officer  of  the  same  regiment,  that  he  had 
heard  rumours  that  the  plaintiff  had  committed  the  particular  offence 
imputed  to  him  by  the  slander,  was  rejected :  as  it  was  said  by  the  court 
that  the  cases  show  that  evidence  of  reputation,  as  to  the  plaintiff  being 
guilty  of  some  vicious  or  criminal  habit,  can  alone  be  admitted  to  disprove 
malice  on  the  part  of  the  defendant,  but  that  he  cannot  rely  upon 
rumours  charging  the  plaintiff  with  some  particular  offence.  The  above 
cases  were  reviewed  in  Scott  v.  Sampson,  8  Q.  B.  D.  491,  in  which 
case  a  justification  was  pleaded,  and  it  was  there  held  that  evidence  of 
rumours  before  the  publication  of  the  libel,  that  the  plaintiff  had  done 
what  was  charged  in  it,  or  of  facts  showing  the  misconduct  of  the  plaintiff 
were  not  admissible,  though  general  reputation  would  have  been  admis- 
sible. The  defendant  may  in  mitigation  rely  on  the  plaintiff's  conduct  in 
provoking  the  libel.     Kelly  v.  Sherlock,  L.  R.,  1  Q.  B.  686. 

As  to  how  far  evidence  is  admissible  that  the  words  complained  of 
were  first  used  by  another,  vide  ante,  p.  863. 

Though  the  defendant  could  not  show  in  justification  that  the  libel  is- 
a  correct  report  of  a  preliminary  or  ex  parte  proceeding,  yet  he  might, 
under  the  general  issue,  give  in  evidence  the  correctness  of  the  report,  in 
mitigation  of  damages.  East  v.  Chapman,  M.  &  M.  46;  Charlton  v. 
Watton,  6  C.  &  P.  385.  So,  where  the  defendant  published  an  imperfect 
account  of  a  trial,  which  was  libellous,  he  was  allowed  in  mitigation,  under 
the  general  issue,  to  show  that  he  had  copied  the  statement  from  another 
newspaper,  but  not  that  it  had  appeared  in  other  newspapers,  which  he 
did  not  appear  to  have  followed.  Saunders  v.  Mills,  6  Bing.  213.  This 
last  case  was  said  by  Ld.  Denman  in  Talbutt  v.  Clark,  2  M.  &  Bob.  312, 
to  have  been  questioned,  and  he  refused  to  allow  the  defendant,  the  editor 
of  a  newspaper,  to  show  that  the  libel  had  been  taken  from  a  letter 
written  and  signed  by  the  newspaper  correspondent.  Accordingly  in 
Creevy  v.  Carr,  7  C.  &  P.  64,  Gurney,  B.,  after  conferring  with  six  other 
judges,  sitting  in  the  Ex.  Ch.,  rejected  evidence  to  the  effect  that  the  libel 
had  appeared  in  a  newspaper,  against  which  the  plaintiff  had  proceeded 
and  recovered  damages,  but  allowed  the  defendant  to  show  that  he  had 
taken  his  report  from  that  newspaper. 

By  the  Libel  Act,  1843  (6  &  7  V.  c.  96),  s.  1,  the  defendant  may  (after 
notice  in  writing  given  at  the  time  of  delivering  the  defence)  show,  in 
mitigation,  that  he  made  or  offered  an  apology  before  action  brought,  or  as 
soon  after  as  he  had  an  opportunity,  in  case  the  action  was  commenced 
before  he  had  an  opportunity.  Sect.  2  permitted,  in  the  case  of  libels  in 
newspapers  and  other  periodical  publications,  a  special  defence  that  the 
libel  was  inserted  without  actual  malice,  or  gross  negligence,  the  publica- 
tion of  a  full  apology,  and  payment  of  money  into  court.  See  Chadwick 
v.  Herapath,  3  C.  B.  885  ;  O'Brien  v.  Clement,  15  M.  &  W.  435.  So  much 
of  the  section  as  allowed  payment  into  court  was  repealed  by  42  &  43  V. 
c.  59  and  46  &  47  V.  c.  49,  s.  4,  and  payment  into  court  is  now  made  under 
Rules,  1883,  O.  xxii.,  r.  1,  which  will  operate  as  an  admission  of  liability. 
Vide  ante,  pp.  75,  76.  The  apology  must  be  not  only  sufficient  in  its  terms, 
but  also  inserted  in  a  sufficiently  conspicuous  part  of  the  paper,  and  in  suit- 
able type  :  if  on  issue  joined  the  jury  find  the  apology  to  be  in  any  of  these 
respects  insufficient,  there  must  be  a  verdict  for  the  plaintiff.  Lafone  v.. 
Smith,  3  H.  &  N.  735  ;  28  L.  J.,  Ex.  33  ;  Bisk  Allah  Bey  v.  Johnston, .. 
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18  L.  T.  650.  In  such  a  case,  where  the  defence  is  negatived  by  the 
jury,  damages  should  be  assessed  irrespectively  of  the  money  paid  into 
court.  See  Lafone  v.  Smith,  4  H.  &  N.  158  ;  Jones  v.  Mackie,  L.  E., 
3  Ex.  1,  and  Rules  O.  xxii.,  r.  6  (c).  In  such  case  the  defendant  cannot, 
it  seems,  rely  on  the  payment  into  court  as  having  been  made  apart  front 
the  statute.  "  Oxley  v.  Wilkes,  (1898)  2  Q.  B.  56,  C.  A. 

The  Law  of  Libel  Amendment  Act,  1888  (51  &  52  V.  c.  64),  s.  6,  provides 
that,  "  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper  the 
defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of  damages 
that  the  plaintiff  has  already  recovered  (or  has  brought  actions  for) 
damages  or  has  received  or  agreed  to  receive  compensation  in  respect 
of  a  libel  or  libels  to  the  same  purport  or  effect  as  the  libel  for  which 
such  action  has  been  brought."  By  sect.  1,  "  newspaper  "  has,  in  the 
construction  of  this  act,  the  same  meaning  as  in  44  &  45  V.  c.  60,  s.  1, 
ante,  p.  844. 


ACTION    FOR    SLANDER   OF   TITLE. 

This  is  not  strictly  an  action  or  defamation,  but  an  action  for  special 
damage  to  the  plaintiff  by  a  false  and  malicious  statement  affecting  his 
title  to  property.  Malachy  v.  Soper,  3  N.  C.  371.  It  is  immaterial 
whether  the  words  be  written  or  spoken.  S.  C.  To  support  it,  the 
statement  must  be  false  ;  Pater  v.  Baker,  3  C.  B.  831,  868,  per  Maule,  J. ; 
and  Howe  v.  Roach,  1  M.  &  S.  405,  is  not  law ;  and  must  be  made  mali- 
ciously ;  Brook  v.  Bawl,  4  Exch.  521  ;  and  the  damage  must  have  arisen 
from  the  words  so  uttered.  S.  C. ;  Dicks  v.  Brooks,  15  Ch.  D.  22,  C.  A. 
If  the  defendant,  being  interested  and  not  a  mere  stranger,  make  the 
statement,  though  untrue,  bond  fide  and  on  reasonable  grounds,  he  is  not 
liable.  Pitt  v.  Donovan,  1  M.  &  S.  639  ;  Watson  v.  Reynolds,  M.  &  M.  1  ; 
Wren  v.  Weild,  infra;  Steward  v.  Young,  L.  R.,  5  C.  P.  122.  The 
actual  words  used  must  be  set  out  in  the  claim,  it  is  not  sufficient  merely 
to  state  their  effect.  Gutsole  v.  Mathers,  1  M.  &  W.  495.  This  action 
is  not  an  action  on  the  case  for  words  within  21  J.  1,  c.  16,  s.  3,  and  the 
period  of  limitation  is  therefore  6  and  not  2  years.  See  Law  v.  Harwood, 
Cro.  Car.  141. 

Where  the  plaintiff  sued  the  defendant  for  falsely  and  maliciously 
writing  to  manufacturers,  and  warning  them  against  using  the  plaintiff's 
machine,  on  the  ground  that  it  was  an  infringement  of  the  defendant's 
patent;  it  was  held  that  "the  action  could  not  lie,  unless  the  plaintiff 
affirmatively  proved  that  the  defendant's  claim  was  not  a  bond  fide  claim, 
in  support  of  a  right  which,  with  or  without  cause,  he  fancied  he  had.  but 
a  maid  fide  and  malicious  attempt  to  injure  the  plaintiff,  by  asserting  a 
claim  of  right,  against  his  own  knowledge  that  it  was  without  any  foun- 
dation.". Wren  v.  Weild,  L.  R.,  4  Q.  B.  730,  737  ;  accord.  Halsey  v. 
Brotherhood,  15  Ch.  D.  514  ;  19  Ch.  D.  386,  C.  A.  In  such  case,  where 
it  was  shown  that  the  defendant  had  a  subsisting  patent,  the  plaintiff 
could  not  adduce  evidence  at  the  trial,  to  show  that  the  patent  was  void, 
by  reason  of  want  of  novelty.  Wren  v.  Weild,  supra.  Now  by  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  V.  c.  57),  s.  32, 
"  Where  any  person  claiming  to  be  the  patentee  of  an  invention,  by 
circulars,  advertisements,  or  otherwise,  threatens  any  other  person  with 
any  legal  proceedings  or  liability  in  respect  of  any  alleged  manufacture, 
use,  sale,  or  purchase  of  the  invention,  any  person  or  persons  aggrieved 
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thereby,  may  bring  an  action  against  him,  and  may  obtain  an  injunction 
against  the  continuance  of  such  threats,  and  may  recover  such  damage 
(if  any)  as  may  have  been  sustained  thereby,  if  the  alleged  manufacture, 
use,  sale,  or  purchase  to  which  the  threats  related,  was  not  in  fact  an 
infringement  of  any  legal  rights  of  the  person  making  such  threats  : 
Provided  that  this  section  shall  not  apply,  if  the  person  making  such 
threats,  with  due  diligence,  commences  and  prosecutes  an  action  for 
infringement  of  his  patent."  An  action  brought  under  this  section  is 
known  as  a  "  threat's  action."  A  threat  by  private  letter  is  within  this 
section.  Driffield,  dc.  Ca~ke  Co.  v.  Waterloo  Mills,  tie.  Co.,  31  Ch.  D. 
688 ;  even  although  it  is  addressed  to  a  third  person,  and  in  answer  to  an 
inquiry.  Skinner  v.  Shew,  (1893)  1  Ch.  413,  C.  A.  So  is  a  solicitor's 
letter  before  action.  Combined  Weighing,  dc.  Co.  v.  Automatic  Weigh- 
ing, dc.  Co.,  42  Ch.  D.  665.  It  may  be  contained  in  a  circular  addressed 
to  the  plaintiff's  customers,  and  not  being  a  mere  general  warning.  John- 
son v.  Edge,  (1892)  2  Ch.  1,  C.  A.  And  the  plaintiff  in  such  case  is  entitled 
to  an  inquiry  as  to  damages.  S.  C.  It  is  no  defence  that  what  the 
defendant  did  was  done  bond  fide,  or  on  a  privileged  occasion.  Skinner 
v.  Shew,  supra.  In  an  action  under  this  section  the  plaintiff  must  show 
that  there  has  been  no  infringement  by  him ;  Barney  v.  United  Telephone 
Co.,  28  Ch.  D.  394  ;  he  may  impeach  the  validity  of  the  defendant's  patent. 
Kurtz  v.  Spence,  36  Ch.  D.  770;  Challende'r  v.  Bogle,  Id.,  425,  C.  A. 
An  action,  to  satisfy  the  proviso,  may  be  brought  against  any  of  the 
persons  threatened.  S.  C.  The  time  within  which  it  must  be  brought 
has  reference  to  the  date  of  the  threats  ;  S.  C. ;  having  regard  to  all  the 
circumstances.  Colley  v.  Hart,  44  Ch.  D.  179.  The  action  need  not  be 
successful,  the  plaintiff  may  discontinue  it  on  finding  there  has  been  no 
infringement.  S.  C.  It  may  have  been  commenced  before  the  threats 
action.  Barrett  v.  Dag,  43  Ch.  D.  435.  To  be  within  the  proviso,  the 
action  for  infringement  must  be  brought  by  the  person  making  the  threats, 
against  the  person  whom  he  has  threatened.  Kensington,  dc.  Electric 
Lighting  Co.  v.  Lane  Fox  Electrical  Co.,  (1891)  2  Ch.  573 ;  Combined 
Weighing,  dc.  Co.  v.  Automatic  Weighing,  dc.  Co.,  supra. 

A  letter  from  S.  to  the  plaintiff',  stating  that  by  reason  of  the  threats 
S.  could  not  enter  into  a  contract  then  in  the  course  .of  negotiation 
between  them,  is  admissible  to  prove  the  reason.  Skinner  v.  Shew, 
(1894)  2  Ch.  581.  In  such  case  the  measure  of  damages  is  the  loss 
occasioned  to  the  plaintiff  by  the  contract  not  having  been  carried  out. 
S.  C. 

Analogous  to  the  action  for  slander  of  title,  is  an  action  on  the  case,  for 
publishing,  without  lawful  occasion,  an  untrue  statement  disparaging  a 
man's  goods,  and  thereby  causing  him  special  damage.  W.  Counties 
Manure  Co.  v.  Lawes  Chemical  Manure  Co.,  L.  R.,  9  Ex.  218.  In  such 
case  special  damage  is  essential.  White  v.  Mellin,  (1895)  A.  C.  154, 
D.  P.  And  the  statement  by  one  trader  W.  that  his  goods  are  better 
than  those  of  another  trader  H.,  though  untrue,  and  causing  loss  to  H., 
is  not  actionable.  Hubbock  d  Sons  v.  Wilkinson,  dc,  (1899)  1  Q.  B.  86, 
C.  A.,  following  Young  v.  Macrae,  3  B.  &  S.  264  ;  32  L.  J.,  Q.  B.  6,  and 
Evans  v.  Harlow,  cited  ante,  p.  840.  See  further  Wliite  v.  Mellin,  supra. 
A  false  and  malicious  statement  made  by  the  defendant  relating  to  the 
plaintiffs  business,  the  natural  consequence  of  which  was  to  cause  a 
general  loss  of  business  as  distinguished  from  the  loss  of  particular  known 
customers,  and  has  produced  that  effect,  is  actionable.  Batcliffe  v.  Evans, 
(1892)  2  Q.  B.  524,  C.  A.  ;  the  damage  may  be  proved  by  general  evidence 
of  the  falling  off'  of  the  business.  S.  C.  The  decision  in  Biding  v.  Smith, 
1  Ex.  D.  91,  was  to  the  same  effect,  sed  quaere  ?  whether  in  that  case  the 
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damage  was  the  natural  consequence  of  the  words,  see  (1892)  2  Q.  B.  534, 
C.  A.  See  also  Evans  v.  Harries.  1  H.  &  N.  251  ;  26  L.  J  Ex  31  ■  and 
Helmore  v.  Smith,  35  Ch.  D.  449,  C.  A. 

Injunction.]  An  injunction  may  be  granted  to  restrain  the  publication 
of  statements,  likely  to  injure  the  plaintiff's  trade,  when  they  have  been 
proved  to  be  false,  and  the  defendant  intends  to  repeat  them.  "See  Halscu 
v.  Brotherhood,  ante,  p.  865  ;  Tliorlci/s  Cattle  Food  Co.  v.  Massam,  14 
Ch.  D.  763,  C.  A.,  cited  ante,  p.  850;  Saxbu  v.  EasterbrooJc,  3  C.  P.'  D. 
339  ;  and  46  &  47  V.  c.  57,  s.  32,  ante,  p.  865.  It  cannot  be  granted  where 
damages  would  not  be  recoverable.    White  v.  Mellin,  (1895)  A.  C.  154,  D.  P. 

Costs.]  It  seems  that  this  action  is  not  within  the  exceptions  in  51  &  52 
V.  c.  43,  s.  56,  cited  ante,  p.  301,  and  that  therefore  a  plaintiff  recovering 
not  more  than  10Z.  is  deprived  of  his  costs  by  sect.  116,  cited  ante,  p.  301, 
unless  he  obtain  an  order  for  them. 
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The  distinction  between  an  action  for  malicious  prosecution  and  for 
false  imprisonment  is  pointed  out  in  Austin  v.  Dowling,  L.  R.,  5  C.  P. 
534,  540,  and  other  cases  cited  post,  p.  906.  As  to  what  proceedings  are 
criminal  in  their  nature,  see  Rayson  v.  S.  London  Tramways  Co.,  (1893) 
2  Q.  B.  304,  C.  A.,  and  cases  there  cited. 

In  an  action  for  malicious  prosecution  the  plaintiff  may,  by  proper 
defences,  be  put  to  the  proof  of — 1,  the  prosecution  of  the  plaintiff;  2,  its 
determination  ;  3,  that  the  defendant  was  the  prosecutor  ;  4,  his  malice 
and  want  of  probable  cause ;  and  5,  the  damages  sustained. 

Evidence  of  prosecution.]  The  fact  of  the  prosecution,  where  instituted 
in  the  superior  courts  or  quarter  sessions,  is  usually  proved  by  the  pro- 
duction of  the  record,  or  of  an  examined  copy ;  B.  N.  P.  13  ;  which  is 
admissible  in  evidence,  without  inquiry  into  the  mode  by  which  the 
plaintiff'  became  possessed  of  it.  Per  Ld.  Tenterden,  C.J.,  Caddy  v. 
Barlow,  1  M.  &  Ry.  277  ;  Legatt  v.  Toller vcy,  14  East,  302.  The  Act 
14  &  15  V.  c.  99,  s.  13,  allows  proof  to  be  given  of  the  record  by  means 
of  a  certified  copy.  See  ante,  p.  102.  In  an  action  for  malicious  prose- 
cution by  indicting  the  plaintiff',  it  is  not  sufficient  to  produce  the  original 
bill  of  indictment  (unless  it  was  ignored),  a  record  should  be  made  up 
and  regularly  proved.  See  ante,  p.  109.  Some  proof  of  the  identity  of 
the  plaintiff  and  the  party  prosecuted  should  be  given. 

The  Rules,  1883,  0.  xxviii.,  r.  1  (ante,  p.  292),  have  made  a  variance 
in  the  charge  made,  and  that  stated  in  the  claim,  of  comparatively  small 
importance.  Where  the  statement  of  claim  stated  a  malicious  charge 
of  having  feloniously  stolen  certain  articles,  and  the  proof  was,  that  the 
defendant  laid  an  information,  in  which  he  deposed  that  the  articles  had 
been  stolen,  and  that  he  suspected  and  believed  that  they  had  been  stolen 
by  the  plaintiff',  it  was  held  no  variance.  Davis  v.  Noake,  6  M.  &  S.  29. 
See  Byne  v.  Moore,  5  Taunt.  187.  An  allegation  that  the  defendant, 
maliciously  and  without  probable  cause,  preferred  an  indictment,  is 
proved,  if  some  of  the  charges  in  the  indictment  were  malicious,  and 
without  probable  cause.     Reed  v.  Taylor,  4  Taunt.  617. 
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If  the  proceedings  were  by  preferring  a  charge  before  a  magistrate,  the 
magistrate's  clerk  should  be  served  with  a  subpoena  duces  tecum  to  produce 
the  proceedings.  When  the  information  was  laid  by  the  defendant,  his 
oath  and  handwriting  should  be  proved,  as  also  the  issuing  of  the  warrant 
to  the  constable,  &c.  The  warrant  must  also  be  produced  and  proved,  and 
evidence  must  be  given  of  the  apprehension  and  detention  of  the  plaintiff 
under  it.  2  Stark.  Ev.,  3rd  ed.  679  ;  and  see  Freeman  v.  ArTcell,  2  B.  &  C. 
495.  If  the  action  be  for  maliciously  procuring  the  plaintiff  to  be  arrested 
upon  a  warrant  on  a  charge  of  felony,  and  it  does  not  appear  that  any 
information  has  been  taken,  evidence  may  be  given  of  the  warrant  without 
proving  any  information.  Newsam  v.  Carr,  2  Stark.  69.  See  also  Clarke 
v.  Postan,'6  C.  &  P.  423. 

Evidence  of  determination  of  prosecution.}  It  must  appear  that  the 
prosecution  is  determined  in  the  plaintiffs  favour,  where  from  then- 
nature  the  proceedings  are  capable  of  such  a  termination.  Arundell  v. 
Tregono,  Yelv.  116  ;  B.  N.  P.  13  ;  Basebe  v.  Matthews,  L.  B.,  2  C.  P.  684  ; 
and  see  Castrique  v.  Behrens,  3  E.  &  E.  709,  721 ;  30  L.  J.,  Q.  B.  163, 
168.  But  this  rule  does  not  apply  when,  as  in  the  case  of  exhibiting 
articles  of  peace  against  the  plaintiff,  the  proceedings  are  ex  parte,  and 
must  of  necessity  terminate  unfavourablv  to  the  plaintiff.  Steward  v. 
Gromett,  7  C.  B.,  N.  S.  191 ;  29  L.  J.,  C.  P.  170.  The  return  of  no  bill 
by  the  grand  jury,  or  the  verdict  of  acquittal,  will  be  evidence  of  this 
fact.  An  action  lies,  though  the  plaintiff  was  acquitted  on  a  mere  defect 
in  the  indictment.  Wicks  v.  Fentham,  4  T.  B.  247  ;  Pippet  v.  Fleam, 
5  B.  &  A.  634.  If  the  plaintiff  were  summarily  convicted,  the  action  is 
not  maintainable,  even  though  there  was  no  appeal  from  the  conviction. 
Basebe  v.  Matthews,  supra. 

Evidence  that  the  defendant  was  p>rosecutor.}  The  proper  evidence  to 
establish  this  fact  is,  that  the  defendant  employed  a  solicitor  or  agent  to 
conduct  the  prosecution ;  that  he  gave  instructions  concerning  it ;  paid 
the  expenses  ;  procured  the  attendance  of  witnesses,  or  was  otherwise 
active  in  forwarding  the  prosecution.  2  Stark.  Ev.,  3rd  ed.,  678.  Proof 
of  the  information  of  the  defendant  taken  by  the  magistrate  is  sufficient 
for  this  purpose.  See  2  Selw.  N.  P.,  13th  ed.,  1014.  Or  of  the  recognizance 
to  prosecute  entered  into  by  the  defendant,  though  this  is  by  no  means 
conclusive,  as  the  recognizances  are  often  hurriedly  rilled  up.  Eagar  v. 
Di/ott,  5  C.  &  P.  4.  The  indorsement  of  the  defendant's  name  on  the  bill, 
is  evidence  that  he  was  sworn  as  witness,  but  not  of  his  being  prosecutor. 
B.  N.  P.  14.  One  of  the  grand  jury  before  whom  the  bill  was  preferred 
may  be  called  to  prove  that  the  defendant  was  the  prosecutor  ;  Syhes  v. 
Dunbar,  2  Selw.  N.  P.,  13th  ed.  1015  ;  but  this  has  been  questioned. 
Stark.  Ev.  4th  ed.  193,  194.  Where  the  proceeding  was  before  a  magis- 
trate, he  may  be  called  to  prove  it.  Freeman  v.  ArTcell,  2  B.  &  C.  494  ; 
Where  the  defendant's  son,  aged  17,  had  caused  the  plaintiff  to  be  taken 
before  a  magistrate,  by  whom  he  was  remanded,  and  the  defendant  upon 
hearing  of  the  matter,  said  that  as  his  son  had  begun  it  he  would  not 
interfere,  this  was  held  to  be  no  evidence  of  authority  or  subsequent 
ratification  by  the  father.  Moon  v.  Towers,  8  C.  B.,  N.  S.  611.  And 
where  a  summons  was  issued  by  the  servant  of  the  defendants  without 
their  knowledge,  and  they  were  merely  informed  of  it,  and  attended  the 
hearing,  it  must  be  proved  that  the  prosecution  was  proceeded  with  by 
them,  without  reasonable  or  probable  cause.  Weston  v.  Beetnan,  27 
L.  J.,  Ex.  57. 
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Evidence  of  malice.]  It  is  essential  that  the  plaintiff  should  give  some 
evidence  of  the  defendant's  malice,  where  it  is  denied.  Porter  v.  Weston, 
5  N.  C.  715.  Personal  enmity  is  evidence  of  malice,  but  any  indirect 
motive  is  sufficient.  Proof  of  an  acquittal  for  want  of  prosecution  is  not 
even  prima  facie  evidence  of  malice.  Pwrcell  v.  Macnamara,  9  East,  361. 
If  the  plaintiff  prove  want  of  probable  cause,  malice  may  be  inferred. 
Burley  v.  Bethune,  5  Taunt.  583  ;  Heath  v.  Heupe,  26  L.  J.,  M.  C.  49,  Ex. 
But  for  this  purpose,  the  want  of  probable  cause  must  be  proved  to  the 
satisfaction  of  the  jury.  Hicks  v.  Faulkner,  8  Q.  B.  D.  167, 175,  per  cur. ; 
accord.  Quartz  Hill  Gold  Mininy  Co.  x.Eyre,  11  Q.B.  D.  687,  per  Brett, 
M.R.  And  the  want  of  probable  cause  is  not  conclusive  evidence  of 
malice.  Mitchell  v.  Jenkins,  5  B.  &  Ad.  588  ;  but  is  only  evidence  for 
the  jury  together  with  the  other  facts  of  the  case.  Brown  v.  Hawkes, 
(1891)  2  Q.  B.  718,  C.  A.  Where  an  agent  of  the  defendant,  in  his  absence 
and  without  his  knowledge,  summoned  the  plaintiff  on  a  charge  of  felony, 
which  was  dismissed,  the  defendant  being  present  at  the  hearing  only,  the 
want  of  probable  cause  was  held  to  be  no  evidence  of  malice  against  him. 
Weston  v.  Beeman,  ante,  p.  868.  Proof  that  the  defendant  published  an 
advertisement  of  the  finding  of  the  indictment,  with  other  scandalous 
matter,  is  evidence  of  malice.  Chambers  v.  Robinson,  Str.  691.  See 
Caddy  v.  Barlow,  1  M.  &  By.  275  ;  Haddrick  v.  Heslop,  12  Q.  B.  267. 
The  question  of  malice  must  in  terms  be  left  to  the  jury.  Payne  v. 
Revans,  9  W.  R.  693,  E.  T.  1861,  Q.  B. 

Whether  a  corporation  can  be  guilty  of  malice,  so  as  to  be  liable  to  this 
action,  cannot  be  considered  as  settled.  In  Edwards  v.  Midland  Ry. 
Co.,  6  Q.  B.  D.  287,  cor.  Fry.  J.,  and  Cornford  v.  Carlton  Bank,  (1899)  1 
Q.  B.  392,  cor.  Darling,  J. ;  affirm  in  C.  A.  (the  defendant's  counsel  not 
arguing  the  point),  (1900)  1  Q.  B.  22,  it  was  held  that  the  action  would 
lie  ;  see  also  Bank  of  New  South  Wales  v.  Owston,4  Ap.  Ca.  282,  per  J.  C. 
Sccus,  Stevens  v. Midland  Counties  Rij.  Co.,  10  Exch.  352;  23  L.  J.,  Ex. 
328,  per  Alderson,  B.  ;  Abrath  v.  N.  E.  Ry.  Co.,  11  Ap.  Ca.  247,  250, per 
Ld.  Bramwell.     See  also  S.  C,  11  Q.  B.  D.  446,  n. 

Evidence  of  want  of  reasonable  and  probable  cause — Question,  how 
determined.]  The  onus  of  proving  the  want  of  reasonable  and  probable 
cause,  and  of  proving  the  existence  of  such  facts  as  are  evidence  of  such 
want,  lies  on  the  plaintiff.  Abrath  v.  N.  E.  Ry.  Co.,  11  Q.  B.  D.  440, 
C.  A. ;  11  Ap.  Ca.  247,  D.  P.  ;  Walker  v.  S.  E.  Ry.  Co.,  L.  R.,  5  C.  P. 
640,  644.  Where  the  prosecution  was  before  a  magistrate,  this  proof  is 
frequentlv  given,  bv  putting  the  depositions  taken  before  him,  in  evidence. 
S.  C. 

Where  there  are  no  facts,  nor  any  inference  from  facts  in  dispute, 
"  reasonable  and  probable  cause  "  was  always  held  to  be  a  question  to  be 
determined  by  the  judge  alone.  Panton  v.  Williams,  2  Q.  B.  169,  192, 
Ex.  Ch. ;  Michell  v.'  Williams,  11  M.  &  W.  205.  Where,  however,  the 
question  of  reasonable  and  probable  cause  depends  on  numerous  and 
complicated  facts,  and  inferences  to  be  derived  from  them,  there  is  much 
confusion  in  the  earlier  cases,  as  to  the  respective  provinces  of  judge  and 
jury.  It  is  now,  however,  settled  that  the  question  must  be  decided  by 
the  judge  in  this  case  also ;  it  is  his  duty  to  inform  the  jury,  if  they  find 
the  facts  proved,  and  the  inferences  to  be  warranted  by  such  facts,  that 
the  same  do,  or  do  not  amount,  to  reasonable  and  probable  cause,  so  as 
thereby  to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  question 
of  law  to  the  judge.  Panton  v.  Williams,  supra  ;  Lister  v.  Pcrryman, 
L.  R.,  4  H.  L.  521;  Brown  v.  Hawkes,  supra.  In  a  case  in  which  the 
defendant   had   preferred    an   indictment  for  an  assault,  committed  in 


870  Action  for  Malicious  Prosecution. 

removing  him  from  the  plaintiff's  house,  the  judge  told  the  jury,  that  if 
the  defendant  knew  he  was  in  the  wrong  when  he  preferred  the  indict- 
ment, then  there  was  no  probable  cause  :  held,  that  this  must  be  taken 
to  have  meant,  was  the  assault  committed  under  circumstances,  that  no 
reasonable  man  could  have  supposed  that  it  was  excessive  '?  and  that 
therefore  the  direction  was  substantially  correct.  Hinton  v.  Heather, 
14  M.  &  W.  131.  It  is  the  practice  for  the  judges  at  Nisi  Prius  to  give 
hypothetical  directions  to  the  jury,  or  to  submit  to  them  certain  facts, 
and  then  upon  receiving  their  finding  upon  them,  to  decide  as  to  reason- 
able and  probable  cause.  As,  however,  as  has  been  before  stated,  the 
decision  of  questions  of  disputed  fact,  the  motive  and  malice  of  the 
defendant,  his  knowledge  of  those  facts,  and  belief  in  the  plaintiffs  guilt, 
and  in  the  existence  of  probable  cause,  are  all  questions  for  the  jury. 
See  Turner  v.  Ambler,  10  Q.  B.  252  ;  Heslop  v.  Chapman,  23  L.  J.,  Q.  B. 
49,  Ex.  Ch. ;  Douglas  v.  Corbctt,  6  E.  &  B.  511 ;  Shrosbcry  v.  Osmaston, 
37  L.  T.  792,  C.  P. ;  Hicks  v.  Faulkner,  infra.  "Where  there  is  a  defence 
stating  certain  facts,  as  constituting  reasonable  and  probable  cause,  it  is 
sufficient  to  prove  so  much  of  the  defence  as,  in  the  opinion  of  the  judge, 
constitutes  reasonable  and  probable  cause.  Hailes  v.  Marls,  7  H.  &  N. 
56;  30  L.  J.,  Ex.  389. 

No  definite  rule  can  be  laid  down  as  to  what  amounts  to  reasonable  and 
probable  cause ;  the  judge  must  determine  the  question  on  the  facts  of 
each  case.  Lister  v.  Ferryman,  infra.  "  In  order  to  justify  a  defendant 
there  must  be  a  reasonable  cause — such  as  would  operate  on  the  mind  of 
a  discreet  man  ;  there  must  also  be  a  probable  cause — such  as  would 
operate  on  the  mind  of  a  reasonable  man  ;  at  all  events  such  as  would 
operate  on  the  mind  of  the  party  making  the  charge  ;  otherwise  there  is 
no  probable  cause  for  him."  Broad  v.  Ham,  5  N.  C.  725,  per  Tindal,  C.J. ; 
Lister  v.  Ferryman,  infra;  Shrosbcry  v.  Osmaston,  supra.  If  a  man 
act  bond  fide,  upon  the  honest  belief  of  the  truth  of  statements  made  to 
him  by  others,  whom  he  believes  to  be  credible  persons,  he  is  justified  in 
acting  upon  such  statements,  if  he  believe  there  is  reasonable  and  probable 
cause  for  so  doing.  Chatfield  v.  Cornford,  4  F.  &  F.  1008,  cor.  Cockburn, 
C.J.  See  also  Abratli  v.  N.  E.  By'.  Co.,  and  Walker  v.  S.  E.  By.  Co., 
ante,  p.  869.  So,  where  the  defendant,  acting  on  the  faith  of  information 
given  to  him  by  his  own  coachman,  the  most  material  part  of  which  was 
derived  from  B.,  gave  the  plaintiff  into  custody,  without  making  any 
personal  inquiry  of  B. ;  it  was  held  that  the  mere  absence  of  such  inquiry. 
did  not  show  the  absence  of  reasonable  and  probable  cause.  Lister  v. 
Ferryman,  L.  B.,  4  H.  L.  521.  See  also  Brotvn  v.  Haivkes,  (1891)  2 
Q.  B.  718,  C.  A.  And  if  a  man's  recollection  be  ordinarily  trustworthy, 
he  is  justified  in  honestly  acting  on  it,  although  he  is  mistaken  in  the 
particular  instance,  in  which  he  so  acts.  Hicks  v.  Faulkner,  8  Q.  B.  I). 
167. 

Proof  of  the  strongest  malice  is  no  evidence  of  want  of  probable  cause, 
if  it  be  proved  that  the  defendant  was  cognizant  of  circumstances  which 
led  to  a  legal  and  reasonable  suspicion  that  the  plaintiff  was  guilty  of  an 
offence  against  the  law,  and  upon  which  he  ■might  have  acted.  Johnstone 
v.  Sutton,  1  T.  B.  545,  Ex.  Ch.  ;  Turner  v.  Turner,  Gow,  20.  But,  if  it 
can  clearly  be  proved  that  the  defendant,  under  such  circumstances,  did 
not  believe  that  he  had  a  legal  right  to  prosecute,  this  is  evidence  of  want 
of  reasonable  cause.  Turner  v.  Ambler,  10  Q.  B.  252.  Therefore  in 
Dclegal  v.  Highley,  3  N.  C.  950,  the  defendant  was  required  to  show 
that,  at  the  time  of  the  prosecution,  he  knew  of  the  facts  upon  which  he 
relied  as  a  defence.  And  the  belief  or  disbelief  of  the  defendant,  is  a 
question  for  the  jury  ;    Taylor  v.  Willans,  2  B.  &  Ad.  857,  where  also  it  is 
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said  that  slight  evidence  of  the  defendant's  knowledge  of  the  insufficiency 
of  his  charge,  is  all  that  is  required,  as  it  is  difficult  to  prove  a  negative. 
Abandoning  the  prosecution  is  not,  of  itself,  sufficient  evidence  of  want 
of  probable  cause.  Incledon  v.  Berry,  1  Camp.  203,  n.  Nor,  neglecting 
to  prefer  an  indictment  after  a  charge  laid.  Wallis  v.  Alpine,  Id.  204,  n. ; 
Willans  v.  Taylor,  6  Bing.  183.  So,  proof  that  the  bill  was  thrown  out 
by  the  grand  jury  has  been  held  no  evidence  of  the  want  of  probable 
cause  ;  Byne  v.  Moore,  5  Taunt.  187  ;  but  in  Nicholson  v.  Coghill,  4 
B.  &  C.  23,  it  was  -said  obiter  by  the  court,  that  evidence  of  the  bill  having 
been  thrown  out  by  the  grand  jury  is  sufficient  to  warrant  an  inference  of 
the  absence  of  probable  cause  ;  at  least  where  the  facts  are  wholly  within 
the.  defendant's  knowledge.  Where  the  defendant  charged  the  plaintiff 
with  felony,  the  taking  being  under  a  claim  of  lien,  and  defendant,  after 
the  apprehension  of  the  plaintiff,  admitted  to  him,  "that  he  knew  that 
he  (plaintiff)  did  not  intend  to  steal  the  article  taken,"  it  was  held  evidence 
of  want  of  probable  cause.  Huntley  v.  Simson,  2  H.  &  N.  600  ;  27  L.  J., 
Ex.  134  ;  and  see  Venafra  v.  Johnson,  10  Bing.  301 ;  Musgrovev.  Newall, 
1  M.  &  W.  582. 

If  the  defendant  have  laid  all  the  facts  of  the  case  fully  and  fairly  before 
counsel,  and  acted  bond  fide  upon  the  opinion  given  (however  erroneous 
it  may  be),  it  will  be  evidence  to  prove  probable  cause.  Per  Bailey,  J., 
Ravenqa  v.  Mackintosh,  2  B.  &  C.  697  ;  Hewlett  v.  Crutchley,  5  Taunt. 
277  ;  Abrath  v.  N.  E.  By.  Co.,  11  Q.  B.  D.  440,  C.  A. ;  11  A.  C.  247,  D.  P. 
It  has  been  said  that  where  the  facts  lie  in  the  knowledge  of  the  defendant 
himself,  he  must  show  probable  cause,  though  the  indictment  was  found 
by  the  grand  jury  ;  otherwise  the  plaintiff  shall  recover  without  proving 
express  malice.  Parrott  v.  Fisliwick,  B.  N.  P.  14.  But,  this  position  is 
not  supported  by  another  report  in  the  same  case,  9  East,  362,  n.,  from 
which  it  appears  that  the  plaintiff  having  been  acquitted  upon  the  indict- 
ment, Ld.  Mansfield  said,  "it  was  not  necessary  to  prove  express  malice, 
for  if  it  appeared  that  there  was  no  probable  cause,  that  was  sufficient  to 
prove  an  implied  malice,  which  was  all  that  was  necessary  to  be  proved 
to  support  this  action ;  for  in  this  case  all  the  facts  lay  in  the  defendant's 
own  knowledge,  and  if  there  was  the  least  foundation  for  the  prosecution, 
it  was  in  his  power  and  incumbent  on  him  to  prove  it."  It  seems  there- 
fore from  this  last  report  that  some  evidence  of  want  of  probable  cause 
had  been  given,  from  which  malice  was  inferred,  and  that  the  question 
was,  whether  it  was  incumbent  upon  the  plaintiff  to  go  further.  Where 
the  defendant  was  the  only  witness  upon  the  indictment,  Ld.  Kenyon 
held  that  the  proof  of  malice  lay  upon  the  plaintiff.  Sykes  v.  Dunbar,  1 
Camp.  202,  n.  But,  it  would  seem  that  by  the  word  malice  in  this  case, 
absence  of  belief  on  the  part  of  the  defendant,  that  he  had  acted  legally 
was  meant. 

Where  the  defendant  presented  two  bills  for  perjury  against  the  plaintiff, 
but  did  not  himself  appear  before  the  grand  jury,  and  the  bills  were 
ignored ;  he  then  presented  a  third  bill,  and  upon  his  own  testimony  it 
was  found.  The  prosecution  was  kept  suspended  by  the  defendant  for 
three  years,  till  the  plaintiff  took  the  record  down  to  trial,  when  the 
defendant  declined  to  appear  as  a  witness,  although  in  court  and  called  ; 
the  plaintiff  was  acquitted.  It  was  held  that  this  was  prima  facie 
evidence  of  want  of  probable  cause.  Willans  v.  Taylor,  6  Bing.  187  ; 
Ex.  Ch.,  2  B.  &  Ad.  845. 

Proof  of  circumstances  attending  a  felony,  which  might  have  justified 
the  defendant  in  making  inquiries  concerning  the  plaintiff,  do  not  amount 
to  evidence  of  reasonable  and  probable  cause.  Busst  v.  Gibbons,  30 
L.  J.,  Ex.  75.     And  where  it  appeared  that  the  plaintiff  refused  to  give 
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up  a  forged  note,  which  he  had  taken  in  the  course  of  business,  to  the 
defendant,  a  bank  inspector  ;  and  the  defendant,  in  the  absence  of  all 
circumstances  of  suspicion,  charged  the  plaintiff  before  a  magistrate  with 
feloniously  having  the  note  in  his  possession  :  this  was  held  to  be  evidence 
of  want  of  probable  cause.     Brooks  v.  Warwick,  3  Stark.  389. 

Where  an  action  is  for  a  malicious  indictment  for  perjury,  in  which 
there  are  several  assignments  of  perjury,  the  plaintiff  is  entitled  to  recover, 
if  he  show  that  as  to  one  of  them  there  was  no  probable  cause.  R.  v. 
Prosser,  cited  1  T.  R.  533 ;  Delisser  v.  Towne,  1  Q.  B.  333.  Where  the 
plaintiff's  counsel  offers  no  evidence  as  to  the  want  of  probable  cause,  for 
one  of  the  several  assignments  of  perjury  in  the  indictment,  it  is  not 
competent  for  the  defendant  to  show  probable  cause  as  to  that.  Ellis  v. 
Abrahams,  8  Q.  B.  709. 

The  observations  of  the  judge  on  the  trial  of  the  indictment,  tending  to 
cast  censure  on  the  mode  in  which  the  prosecution  had  been  conducted, 
were  admitted  for  the  plaintiff,  by  Littledale,  J.,  in  Warne  v.  Terry, 
Winton  Sum.  Ass.  1836,  on  the  same  principle  on  which  the  hesitation 
of  the  jury  had  been  held  by  Lord  Kenyon  to  be  evidence  by  the  defen- 
dant of  probable  cause  (see  Smith  v.  Macdonald,  3  Esp.  7,  infra)  ;  but 
in  Barker  v.  Angell,  2  M.  &  Rob.  371,  Ld.  Denman,  C.J.,  refused  to 
admit  such  proof,  and  in  Wetzlar  v.  Zachariah,  16  L.  T.,  432,  Mellor,  J., 
refused  to  admit  evidence  of  what  a  magistrate  said  in  dismissing  the 
charge  against  the  plaintiff,  on  the  ground  that,  although  it  was  said  in 
the  defendant's  presence,  the  defendant  had  no  opportunity  of  replying 
to  it.  And  upon  this  ground  it  would  seem  that  such  evidence  is  not 
admissible  in  either  case.  At  most,  it  only  shows  the  opinion  of  the 
judge  or  jury  (or  some  of  the  jury)  on  the  evidence  at  the  trial  of  the 
indictment ;  the  evidence  in  the  action  may  be  very  different. 

As  to  reasonable  cause  for  issuing  a  search  warrant  for  a  woman  under 
48  &  49  V.  c.  69,  s.  10,  see  Hope  v.  Evered,  post,  p.  873. 

Daniages.]  The  jury  may  give  damages  for  the  loss  of  reputation,  the 
imprisonment,  if  any  has  taken  place,  and  the  expenses  incurred  by  the 
plaintiff  in  making  his  defence.  B.  N.  P.  13.  Loss  of  a  chance  of  engage- 
ment in  a  situation,  by  reason  of  the  imprisonment,  is  too  remote  to  be 
recovered  as  damages.  Hoe;/  v.  Felton,  11  C.  B.,  N.  S.  143  ;  31  L.  J.,  C.  P. 
105.  In  the  case  of  an  indictment  of  several  persons  for  a  conspiracy, 
where  all  rely  on  the  same  matter  of  defence,  any  one  may  be  liable  for 
and  pay,  and  subsequently  recover,  all  the  costs  ;  but  if  different  grounds 
of  defence  are  relied  on,  the  same  rule  does  not  apply.  Rowlands  v. 
Samuel,  11  Q.  B.  39.  See  further  as  to  the  amount  of  damages,  post, 
p.  878. 

A  remand  is  the  act  of  a  magistrate,  and  it  seems  that  it  may  be  sued 
for  in  this  form  of  action.     See  Lock  v.  Ashton,  12  Q.  B.  871. 


Defence. 

In  order  to  show  probable  cause  for  the  prosecution,  the  defendant 
has  been  allowed  to  prove  that  the  jury  deliberated  long  on  the  trial  of 
the  indictment.  Smith  v.  Macdonald,  3  Esp.  7  ;  sed  vide  supra.  Ld. 
Kenyon  ruled  that  the  defendant  might  give  evidence  of  the  plaintiff's 
bad  character ;  Rodriguez  v.  Tadmire,  2  Esp.  721 ;  but  in  later  cases 
such  evidence  has  been  refused,  on  the  ground  that  it  affords  no  proof  of 
probable  cause  to  justify  the  defendant.  Ncwsam  v.  Carr,  2  Stark.  70  ; 
Cornwall  v.  Richardson,  Ry.  &  M.  305  ;  see  also  Downing  v.  Butcher, 
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2  M.  &  Rob.  374.  The  defendant  cannot  give  evidence  of  matters  col- 
lateral to  the  subject  of  the  action,  with  a  view  of  showing  what  was 
passing  in  his  mind  at  the  time  of  doing  the  act  complained  of.  Wetzlar  v. 
Zachariah,  ante,  p.  872.  It  is  no  answer  that  the  defendant  was  bound  over 
to  prosecute,  if  the  jury  think  that  he  maliciously  caused  himself  to  be  so 
bound,  by  making  an  unfounded  charge.  Dubois  v.  Keats,  11  Ad.  &  E. 
329.  Where  the  defendant  falsely  swore  a  fact  at  a  trial,  and  the  plaintiff 
on  swearing  the  contrary  was  committed  by  the  judge  for  perjury,  and 
the  defendant  bound  over  to  prosecute  ;  the  defendant  prosecuted,  and 
repeated  his  false  evidence  to  the  grand  jury,  he  was  held  liable  to  an 
action  for  malicious  prosecution.  Fitzjohn  v.  Machinder,  9  C.  B.,  N.  S. 
505 ;  30  L.  J.,  C.  P.  257,  Ex.  Ch. 

The  statutory  defences  given  by  the  Larceny  Act  (24  &  25  V.  c.  96), 
s.  113,  for  things  "  done  in  pursuance  of  the  Act,"  do  not  apply  to  a  private 
person  prosecuting  for  an  offence  against  that  Act.  Mercer  v.  Gooch,  15 
L.  T.  219,  M.  T.  1866,  Ex.  See  further,  Part  III.,  sub  tit.  Actions 
against  persons  acting  in  execution  of  statutes,  post,  pp.  1129  et  seq. 

Where  a  magistrate  has  issued  a  search  warrant  under  48  &  49  V.  c.  69, 
s.  10,  to  search  for  a  woman  who  is,  it  is  suspected,  detained  for  immoral 
purposes,  his  decision  that  there  is  reasonable  cause  for  such  suspicion  is 
a  protection  to  a  person  who  bond  fide  applied  for  such  warrant.  Hope  v. 
Evered,  17  Q.  B.  D.  338.  So  where  the  warrant  was  also  to  arrest  a 
person  alleged  to  be  unlawfully  detaining  her.  Lea  v.  Charrington,  23 
Q.  B.  D.  45  ;  affirm,  in  C.  A.  Id.  272,  on  the  ground  that  there  was  no 
evidence  of  want  of  reasonable  and  probable  cause. 


ACTION   FOR   MALICIOUS   ARREST   AND   ABUSE   OF 
CIVIL   PROCESS. 

After  the  passing  of  the  Act  abolishing  arrest  for  debt  on  mesne  process 
(1  &  2  V.  c.  110),  actions  for  malicious  arrest  became  infrequent.  Now, 
by  the  Debtors  Act,  1869  (32  &  33  V.  c.  62),  Part.  I.,  imprisonment  for 
debt  on  both  mesne  and  final  process  is  practically  abolished.  The 
provisions  of  the  sections  of  this  Act  relating  thereto  are  shortly  as 
follows  : — 

Sect.  4  provides  that  no  person  shall  be  arrested  or  imprisoned  for 
making  default  in  payment  of  a  sum  of  money,  with  certain  exceptions 
therein  mentioned,  in  which  case  the  imprisonment  shall  not  exceed  one 
year. 

By  sect.  5,  a  person  making  default  in  payment  of  any  debt,  or  instal- 
ment of  any  debt,  due  from  him  in  pursuance  of  any  order  or  judgment, 
may  be  committed  to  prison  for  any  time  not  exceeding  six  weeks,  or  till 
the  debt  is  paid,  provided  he  be  shown  to  have  had  the  means  of  pay- 
ment since  the  order  or  judgment,  and  has  refused  or  neglected  to  pay 
the  same. 

Sect.  6  enacts  that,  "  After  the  commencement  of  this  Act  a  person 
shall  not  be  arrested  upon  mesne  process  in  any  action. 

"  Where  the  plaintiff'  in  any  action  in  any  of  her  Majesty's  superior 
courts  of  law  at  AVestminster,  in  which,  if  brought  before  the  commence- 
ment of  this  Act,  the  defendant  would  have  been  liable  to  ajrest,  proves 
at  any  time  before  final  judgment  by  evidence  on  oath,  to  the  satisfaction 
of  a  judge  of  one  of  those  courts,  that  the  plaintiff  has  good  cause  of 
action  against  the  defendant  to  the  amount  of  501.  or  upwards,  and  that 
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there  is  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England,  unless  he  be  apprehended,  and  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action,  such  judge  may,  in  the  prescribed  manner,  order  such  defendant 
to  'be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  prescribed  security,  not  exceed- 
ing the  amount  claimed  in  the  action,  that  he  will  not  go  out  of  England 
without  the  leave  of  the  court. 

"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  necessary 
to  prove  that  the  absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action,  and  the  security 
given  (instead  of  being  that  the  defendant  will  not  go  out  of  England)  shall 
be  to  the  effect,  that  any  sum  recovered  against  the  defendant  in  the 
action  shall  be  paid,  or  that  the  defendant  shall  be  rendered  to  prison." 

By  sect.  10,  general  rules  and  orders  may  be  made  for  the  purpose  of 
carrying  into  effect  this  part  of  the  Act,  and  rules  so  made  are  termed 
"  prescribed."  The  Rules,  1883,  O.  xlii.,  r.  25,  and  O.  lxix.  have  been 
made  thereunder. 

The  jurisdiction  of  the  High  Court  under  sect.  5  is  now,  by  the  Bank- 
ruptcy Act,  1883,  s.  103,  and  Bankruptcy  Rules,  1883,  r.  265,  vested  in 
the  bankruptcy  registrars. 

An  order  may  be  made  under  sect.  6  when  the  plaintiff  has  auy  cause 
of  action  to  the  extent  of  50?. ;  but,  in  other  than  penal  actions,  only 
where  the  plaintiff  requires  the  presence  of  the  defendant  for  the  purpose 
of  evidence  :  see  Yorkshire  Engine  Co.  v.  Wright,  21  W.  11.  15,  T.  T. 
1872,  Ex.  ;  and,  on  final  judgment,  the  defendant  is  entitled  to  be  released. 
S.  C.  ;  Hume  v.  Druyff,  L.  R.,  8  Ex.  214.  The  section  does  not  interfere 
with  the  issue  of  the  writ  of  ne  exeat  regno.  Sobeg  v.  Sobey,  L.  R., 
15  Eq.  200.  As  to  an  action  for  the  improper  issue  thereof,  see  Lees  v. 
Patterson,  7  Ch.  D.  866. 

An  action  may  still  be  maintained  for  falsely  or  fraudulently,  and  mali- 
ciously, and  without  reasonable  or  probable  cause  making  or  procuring  an 
affidavit  under  sect.  6  (ante  p.  873),  and  thereby  obtaining  a  judge's  order 
for  the  plaintiff's  arrest.  See  Daniels  v.  Fielding,  16  M.  &  W.  200.  An 
action  may  also  be  maintained  when  it  appears  that  proceedings  have 
been  taken  against  the  plaintiff,  in  order  to  effect  some  object  not  within 
the  scope  of  the  process.     See  Grainger  v.  Hill,  4  N.  C.  212. 

An  action  cannot  be  maintained  for  an  arrest,  made  maliciously  and 
without  reasonable  cause,  upon  a  ca.  sa.  issued  on  a  subsisting  unsatisfied 
judgment.     Hvffer  v.  Allen,  L.  R.,  2  Ex.  15. 

Under  the  old  Bankruptcy  Acts,  under  which  the  proceedings  were  ex 
2)arte,  an  action  was  maintainable  for  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause  procuring  a  man  to  be  made  a  bankrupt  ; 
Farley  v.  Danks,  4  E.  &  B.  493  ;  24  L.  J.,  Q.  B.  244;  even  although  the 
affidavit  on  which  the  adjudication  was  granted  did  not  allege  an  act  of 
bankruptcy,  and  the  adjudication  was  therefore  erroneous.  S.  C.  And  it 
seems,  notwithstanding  the  doubts  expressed  by  Martin,  B.,  in  Johnson  x. 
Emerson,  L.  R.,  6  Ex.  379,  that  such  action  will  lie  in  respect  of  a 
receiving  order,  made  under  the  Bankruptcy  Act,  1883,  although  the 
proceedings  are  not  ex  parte.  See  Wyatt  v.  Palmer,  (1899)  2  Q.  B.  106, 
C.  A.  ;  Quartz  Hill,  dc.  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  684,  693, 
per  C.  A. 

So  an  action  will  lie,  for  falsely  and  maliciously,  and  without  reasonable 
and  probable  cause,  presenting  a  petition  under  the  Companies  Acts,  1862, 
1867,  to  wind  up  a  trading  company.    S.  C.    In  such  case,  special  damage 
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need  not  be  proved,  as  the  presentation  of  the  petition,  from  its  nature,  is 
likely  to  injure  the  credit  of  the  company.  S.  C.  As  to  what  is  reason- 
able and  probable  cause  in  such  case,  see  King  v.  Henderson,  (1898) 
A.  C.  720,  J.  C. 

It  has  been  said  that  the  bringing  of  an  action  maliciously,  and  without 
reasonable  and  probable  cause  by  A.,  against  B.,  whereby  B.  sustains  legal 
damage,  gives  B.  a  right  of  action  against  A.  See  judgment  in  Wren  v. 
Weild,  L.  K.,  4  Q.  B.  730,  736,  and  cases  therein  cited, -and  Cotterell  v. 
Jones,  11  C.  B.  713  ;  21  L.  J.,  C.  P.  2.  The  liability  to  pay  extra  costs  is 
not  however  legal  damage.  S.  C.  ;  Quartz  Hill,  dc.  Gold  Mining  Co.  v. 
Eyre,  11  Q.  B.  D.  674,  682,  689,  per  C.  A.  In  this  case  the  court  intimated 
that  the  action  would  not  lie,  because  no  legal  damage  could  ensue. 

Proceedings  under  the  Lunacy  Act,  1890,  53  &  54  V.  c.  5,  are  protected 
if  taken  in  good  faith  and  with  reasonable  care  ;  sect.  330. 

It  seems  that  an  action  will  lie  for  the  wrongful  and  malicious  arrest 
of  a  ship  under  Admiralty  process,  although  there  be  no  .actual  damage. 
The  Walter  D.  Wallet,  (1893)  P.  202,  207. 

In  an  action  for  malicious  arrest  the  plaintiff  may  have  to  prove  the 
affidavit  for  the  judge's  order  to  arrest  ;  its  falsehood ;  the  order  for  the 
arrest ;  the  arrest  under  it  ;  the  rescission  of  the  order,  or  the  determina- 
tion of  the  suit  ;  the  defendant's  malice  and  want  of  reasonable  or 
probable  cause  ;  and  the  damage. 

The  following  cases  were  all  decided  before  the  Debtors  Act,  1869,  ante, 
p.  873,  came  into  force,  but,  as  they  may  be  usefully  referred  to  in  cases 
arising  under  the  new  practice,  they  have  been  retained. 

The  affidavit  to  hold  to  bail,  or  to  obtain  the  order  for  arrest.]  The 
plaintiff'  should  be  prepared  to  prove  the  affidavit  to  obtain  the  order  for 
arrest.  Orooh  v.  Doivling,  3  Doug.  75;  B.  N.  P.  75;  Casburn  v.  Reid, 
2  B.  Moore,  60.     As  to  this  proof,  see  ante.  p.  115. 

The  judge's  order  for  the  arrest.}     As  to  proof  of  this,  see  ante,  p.  113. 

The  falsehood  of  the  affidavit,  or  fraud  inobtaining  the  order.']  This 
is  now  an  essential  part  of  the  plaintiff's  proof.  See  Daniels  v.  Fielding, 
16  M.  &  W.  200,  206. 

The  arrest  under  the  order.]  To  prove  the  arrest  the  plaintiff  may  call 
the  sheriff's  officer.  As  to  what  evidence  amounts  to  an  arrest,  vide  iwst, 
p.  907. 

In  one  case,  though  the  return  of  cepi  corjrus  appeared  on  the  writ  of 
cajrias,  Ld.  Kenyon  ruled  that,  as  against  the  defendant,  there  was  no 
evidence  of  the  arrest  having  been  under  the  writ,  and  the  plaintiff,  not 
being  able  to  prove  the  warrant,  was  non-suit.  Lloyd  v.  Harris,  Peake, 
174.  But  it  seems  that  the  sheriff's  return  was  prima  facie  evidence  of 
the  fact  therein  stated.  Gyfford  v.  Woodgate,  11  East,  297  ;  Rogers  v. 
Ilscombc,  2  Esp.  Dig.,  N.  P.  38,  vide  ante,  pp.  59  et  seq.  And  proof  of 
the  warrant  was  unnecessary  when  the  defendant  had  admitted  that  the 
arrest  took  place  under  the  writ.     Petrie  v.  Latnont,  3  M.  &  Gr.  702. 

It  does  not  appear  that  the  sheriff',  under  the  present  process,  makes 
any  return  to  the  order  for  arrest. 

Rescission  of  the  judge's  order,  or  determination  of  the  suit.]  In  an 
action  for  malicious  arrest  it  is  necessary  to  allege  and  prove  that  the 
original  proceeding,  which  formed  the  alleged  ground  of  the  action,  is  ;it 
an  end;  such  allegation,  if  denied,  must  be  specially  traversed.     Watkina 
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v.  Lee,  5  M.  &  W.  270.  It  is  necessary  to  show  that  the  proceeding 
complained  of,  terminated  in  such  a  way  so  favourable  to  the  plaintiff,  as 
to  give  him  a  right  of  action,  and  the  proof  must  correspond  with  the 
allegation.  Combe  v.  Capron,  1  M.  &  Rob.  398.  Proof  of  a  rule  to 
discontinue,  and  that  the  costs  had  been  accordingly  taxed  and  paid,  was 
sufficient  evidence  of  the  determination  of  the  suit.  Bristow  v.  Haywood, 
4  Camp.  214  ;  Gadd  v.  Bennett,  5  Price,  540  ;  Brandt  v.  Peacock,  1  B.  &  C. 
649.  So,  a  rule  to  stay  proceedings,  and  to  deliver  up  to  the  then  defendant 
a  bill  of  exchange  upon  which  the  action  was  brought.  Brook  v.  Carpenter, 
3  Bing.  297.  But,  see  Kirk  v.  French,  1  Esp.  80.  In  an  action  for  an 
arrest  upon  a  plaint  in  the  Sheriff's  Court  at  London,  evidence  was  given 
that  the  usual  course  of  that  court,  upon  the  abandonment  of  a  suit  by 
the  plaintiff,  was  to  make  an  entry  in  the  minute-book  of  "withdrawn"  ; 
it  was  held  that  proof  of  such  entry  in  the  minute-book  was  sufficient  to 
prove  the  determination  of  the  suit.  Arundell  v.  White,  14  East,  216. 
The  termination  must  be  such  as  to  afford  prima  facie  evidence  that 
the  suit  was  without  foundation:  therefore,  where  it  appeared  that  a 
stet  processus  had  been  entered  by  contest,  the  plaintiff  was  nonsuited, 
for  the  defendant  might  perhaps  have  recovered  in  the  former  action 
if  the  plaintiff  had  not  stopped  it  by  consent.  Wilkinson  v.  Howel, 
M.  &  M.  495. 

In  Parton  v.  Hill,  12  W.  R.  733,  E.  T.  1864,  Q.  B.,  where  the  declaration 
alleged  that  the  defendant  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  swore  an  affidavit  that  the  plaintiff  was 
indebted  to  him,  and  procured  his  goods,  &c,  to  be  attached  in  the 
Mayor's  Court,  it  was  held  to  be  necessary  to  show  that  the  suit  had 
terminated  in  the  plaintiff's  favour.  But  an  action  for  abuse  of  process, 
in  order  to  extort  money  from  the  plaintiff,  as  where  the  defendant  issued 
several  writs  against  the  plaintiff  in  respect  of  the  same  cause  of  action, 
is  not  in  the  nature  of  an  action  for  malicious  arrest,  so  as  to  make  it 
necessary  to  aver  or  prove  a  determination  of  the  suit,  or  the  want  of 
j:>robable  cause.     Grainger  v.  Hill,  4  N.  C.  212  ;  Heywood  v.  Collinge, 

9  Ad.  &  E.  268.  See  Steward  v.  Gromett,  7  C.  B.,  N.  S.  191  ;  29  L.  J., 
C.  170,  cited  ante,  p.  868.  Where  it  appeared  the  judgment  creditor  had 
maliciously  indorsed  a  ca.  sa.,  with  directions  to  levy  more  than  was  due, 
and  that  the  plaintiff  before  his  arrest  had  tendered  the  true  amount  of 
his  debt,  it  was  held  that  the  plaintiff  need  not  show  that  he  had  procured 
his  discharge  from  custody  before  bringing  the  action.     Gilding  v.  Eyre, 

10  C.  B.,  N.  S.  592  ;  31  L.  J.,  C.  P.  174.  In  an  action  for  maliciously 
lirocuring  the  plaintiff's  bankruptcy,  it  is  necessary  to  aver,  and,  if 
traversed,  prove,  that  the  adjudication  was  set  aside  before  the  commence- 
ment of  the  action.  Metropolitan  Bank  v.  Pooley,  10  Ap.  Ca.  210,  D.  P., 
following  Whitworth  v.  Hall,  2  B.  &  Ad.  695.  So  now  it  must  be  proved 
that  the  receiving  order  has  been  set  aside. 

Evidence  of  malice  and  want  of  probable  cause.]  It  lies  upon  the 
plaintiff  in  this  action,  as  in  the  action  for  a  malicious  prosecution,  to 
prove  both  malice  and  the  want  of  probable  cause.  Watkins  v.  Lee, 
supra ;  Hounsfield  v.  Dritry,  11  Ad.  &  E.  98.  As  in  an  action  for 
malicious  prosecution,  the  want  of  probable  cause  is  evidence  of  malice, 
and  whether  the  facts  amount  to  want  of  probable  cause  is  generally  a 
question  for  the  judge.  See  the  cases  ante,  pp.  869  ct  seq. ;  and  Gibbons 
v.  Alison,  3  C.  B.  181.  Proof  that  the  suit  was  discontinued  was  held 
by  Ld.  Ellenborough  not  to  be  evidence  of  want  of  probable  cause  ; 
Bristow  v.  Haywood,  1  Stark.  50  :  but  in  a  later  case,  where  the  plaintiff 
had  arrested  the  defendant  on  an  affidavit  of  debt  for  money  paid  to  his 
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use,  but  did  not  declare  until  ruled  to  do  so,  and  a  few  days  afterwards 
discontinued  the  action  and  paid  the  costs,  this  was  held  to  be  evidence 
to  «o  to  the  jury,  of  malice  and  the  want  of  probable  cause.    Nicholson  v. 
Coghill,  4  B.  &  C.  21 :   Webb  v.  Hill,  M.  &  M.  253.     That  the  defendant 
suffered  himself  to  be  non-prossed  in  the  former  suit  was  held  not  to  be 
evidence  to  support  this  action.    Sinclair  v.  Eldred,  4  Taunt.  7.    However, 
in  a  previous  case  of  Hamilton  v.  Reddell,  coram  Pratt,  C.J.,  Bearcroft's 
MSS.  22,  not  cited  in  Sinclair  v.  Eldred,  supra,  it  was  ruled  that  the 
defendant's  suffering  the  former  action  to  be  non-prossed  was  sufficient 
prima  facie  evidence  of  malice ;  and  per  Pratt,  C.J.,  "  The  defendant's 
never  proceeding,  and  suffering  a  non-pros,  is,  in  my  opinion,  prima  facie 
evidence  of  malice.     I  hold  most  clearly  that  the  affidavit,  arrest,  bail, 
and  non-pros,   make  up   sufficient  prima  facie  evidence  to  call   for    a 
defence."     Where  there  were  mutual  dealings  between  the  plaintiff  and 
the  defendant,  and  items  were  known  to  be  due  on  both  sides  of  the 
account,  an  arrest  for  the  amount  of  one  side  only,  without  deducting 
what  was  due  on  the  other,  was  malicious  and  without  probable  cause. 
Austin  v.  Debnam,  3  B.  &  C.  139,  overruling  Brown  v.  Pigeon,  2  Camp. 
594.     Taking  a  less  sum  out  of  court  and  not  proceeding  in  the  suit,  was 
not  enough  in  itself  to  show  want  of  probable  cause  of  action  for  a  larger 
sum.     Jackson  v.  Burleigh,  3  Esp.  34.     The  plaintiff  hearing,  while  at  a 
port  in  Northumberland,  that  the  defendant,  who  was  in  London,  intended 
to  arrest  him,  paid  the  debt  to  the  defendant's  agent,  and  took  a  receipt ; 
more  than  a  month  afterwards  the  plaintiff  was  arrested  in  London  by  the 
defendant's  attorney,  upon  a  writ  grounded  upon  the  original  affidavit  of 
debt ;  it  was  held  that  these  facts  afforded  no  evidence  of  malice.    Gibson 
v.  Chaters,  2  B.  &  P.  129.     A.  by  mistake  sued  out  a  bailable  writ  against 
B.,  and  the  officer  told  B.  of  it,  but  did  not  take  him  into  actual  custody ; 
on  the  mistake  being  discovered,  B.  was  told  that  he  need  give  himself 
no  further  trouble  in  the  matter,   but  he    afterwards  put  in   bail   and 
incurred  an  expense  of  14Z. ;  it  was  held  that  no  action  lay,  there  being 
no  arrest,  nor  any  inconvenience,  except  what  he  had  voluntarily  incurred. 
Bieten  v.  Burridge,  3  Camp.  139.     So,  where  the  plaintiff  was  actually 
arrested  on  a  bill  which  purported  to  be,  but  was  not  in  fact,  accepted 
by  him,  it  was  ruled  that  no   action  lay ;   the  defendant  having  acted 
through  mistake  and  without  malice.     Spencer  v.  Jacob,  M.  &  M.  180. 
"Where  the  plaintiff  was  arrested  on  a  judge's  order,  made  on  an  affidavit, 
which  stated  that  the  deponent,  the  defendant's   agent,  had  read  and 
believed  the  truth  of  an  affidavit  made  by  C.  in  a  former  action,  on  which 
an  order  had  been  made  to  hold  the  plaintiff  to  bail  m  that  action  ;  it  was 
held  that  there  was  reasonable  and  probable  cause  for  the  arrest,  and 
that  there  was  no  duty  on  the  defendants   to   make  inquiry  as  to  the 
truth  of  C.'s  affidavit.   *  Gibson  v.  Veasey,  15  L.  T.  586,  H.  T.  1867.  Ex. 

The  question  was  formerly  whether  the  original  plaintiff  had  a 
probable  cause  of  action  for  the  amount  for  which  he  held  the  party  to 
bail,  and  not  whether  he  had  a  probable  cause  of  action  in  the  particular 
form  of  action' brought;  thus,  when  A.  had  a  good  cause  of  action  for  a 
sum  of  1,150L  against  B.  &  C.  separately,  but  not  jointly,  and  he  sued 
B.  &  C.  jointly,  and  arrested  B.  in  that  action  for  the  amount,  it  was  held 
that  an  action  for  a  malicious  arrest  would  not  on  that  account  lie  at  the 
suit  of  B.  Whalley  v.  Pepper,  7  C.  &  P.  506.  In  an  action  for  not 
accepting  the  debt  and  costs  from  a  party  in  custody  under  a  ca.  sa.,  the^ 
refusal  of  the  plaintiff  in  the  first  action  to  sign  a  discharge  to  the  sheriff 
on  tender  of  the  debt  and  costs,  is  prima  facie  evidence  of  malice.  Crozer 
v.  Pilling,  4  B.  &  C.  26. 

As  to  malice  and  want  of  reasonable  and  probable  cause,  in  presenting 
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a  petition  to  wind  up  a  trading  company  under  the  Companies  Acts, 
1862, 1867,  see  Quartz  Hill,  &c.  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  674, 
C.  A.  The  questions  for  the  jury  are,  whether  the  defendant  bond  fide 
believed  in  the  state  of  facts  he  alleged,  and  whether  he  made  reasonable 
and  proper  inquiry  before  adopting  that  belief.  S.  C,  50  L.  T.  274, 
H.  S.  1884,  Q.  B.  D. 

Damages.']  In  an  action  for  malicious  arrest  the  C.  P.  decided  that  the 
plaintiff  was  not  entitled  to  recover  more,  on  account  of  costs  and 
expenses,  than  the  taxed  costs  which  he  had  incurred.  Sinclair  v. 
Eldred,  4  Taunt.  7  ;  and  see  Rogers  v.  Ilscombe,  2  Esp.  Dig,  N.  P.  38  ; 
Jenkins  v.  Biddulph,  4  Bing.  160;  accord.  Webber  v.  Nicholas,  Ry.  &  M. 
419,  cor.  Best,  C.J.  But  Ld.  Ellenborough  held  that  he  might  recover 
the  amount  of  costs  as  between  attorney  and  client.  Sandbach  v.  Thomas, 
1  Stark.  306  ;  accord.  Gould  v.  Barratt,  2  M.  &  Rob.  171,  cor.  Ld.  Abinger. 
See  Jones  v.  Dyke,  Sugd.  V.  &  P.,  14th  ed.  813;  Hodges  v.  Lichfield, 
El.  of.,  1  N.  C.  492  ;  Grace  v.  Morgan,  2  N.  C.  534  ;  and  the  opinions 
expressed  by  the  court  in  Doe  d.  Drax  v.  F Miter,  11  M.  &  W.  80,  and 
Howard  v.  Lovegrove,  L.  R.,  6  Ex.  43. 

Statute  of  Limitations.']  By  21  J.  1,  c.  21,  s.  3,  the  action  must 
be  brought  within  6  years  of  the  cause  of  action.  In  an  action  for 
maliciously  opposing  the  plaintiff's  discharge  as  an  insolvent  on  a  false 
affidavit,  and  causing  his  imprisonment,  the  Statute  of  Limitations  ran 
from  the  time  of  opposition,  though  the  imprisonment  ordered  by  the 
judge  continued  to  within  6  years.  Violett  v.  Sympson,  8  E.  &  B.  344  ; 
27  L.  J.,  Q.  B.  138. 


ACTION  FOR  WRONGFUL  DISTRESS. 

The  cases  on  this  subject  have,  for  convenience  of  reference,  been 
collected  under  the  three  heads  of  Excessive,  Irregular,  and  Illegal 
Distress. 

ACTION   FOR   EXCESSIVE    DISTRESS. 

The  action  for  an  excessive  distress  is  founded  on  the  statute  of 
Marlbridge  (52  H.  3),  c.  4,  which  enacts  that  "  distresses  shall  be  reason- 
able and  not  too  great ;  and  he  that  taketh  great  and  unreasonable 
distresses  shall  be  grievously  amerced  for  the  excess  of  such  distresses." 
An  action  for  trespass  or  for  conversion  will  not  lie  where  rent  is  in  fact 
due,  11  G.  2,  c.  19,  s.  19 ;  cited  post,  p.  883.  The  statement  of  claim 
states  the  tenancy  of  the  defendant  at  a  certain  rent  ;  the  rent  claimed 
to  be  due  ;  the  taking  a  distress  of  goods  of  much  greater  value  than  the 
rent  in  arrear,  and  charges  of  the  distress  :  and  the  damages. 

The  simple  fact  of  making  a  distress,  accompanied  by  an  untrue  claim  of 
more  rent  than  is  due,  and  selling  the  goods  under  such  claim,  is  not 
actionable,  unless  some  special  damage  be  proved,  or  unless  it  be  shown 
that  a  larger  quantity  of  goods  has  been  sold  than  was  sufficient  to  satisfy 
the  rent  actually  in  arrear  ;  Tancred  v.  Leyland,  16  Q.  B.  669  ;  even  though 
the  distress  is  alleged  to  have  been  made  "maliciously,"  for  an  act  which 
does  not  amount  to  a  legal  injury  cannot  be  actionable  because  it  is  done 
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with  bad  intent.  Stevenson  v.  Newnham,  13  C.  B.  285  ;  22  L.  J.,  C.  P.  110, 
Ex.  Ch.  These  cases  overrule  Taylor  v.  Hcnniher,  12  Ad.  &  E.  488  ;  and  in 
Glynn  x.Thomas,  11  Exch.  870  ;  25  L.  J.,  Ex.  125,  where  it  appeared  that 
the  tenant,  after  the  seizure  of  goods  under  an  excessive  claim,  had  dis- 
charged it  without  previously  tendering  what  was  really  due,  it  was  held 
that  the  detention  if  bond  fide  was  lawful,  and  that  there  was  no  cause  of 
action  ;  and  see  French,  v.  Phillips,  1  H.  &N.  564  ;  26  L.  J.,  Ex.  82  ;  Lucas 
v.  Tarleton,  3  H.  &  N.  116  ;  27  L.  J.,  Ex.  246.  Where,  however,  a  tender 
of  the  rent  due  has  been  made  before  impounding  the  distress,  the  court 
held  that  an  action  could  be  brought,  Crompton,  J.,  saying  that  the  case  of 
Glynn  v.  Thomas,  supra,  had  gone  quite  far  enough.  Loring  v.  Warburton, 
E.*B.  &  E.  507  ;  28  L.  J.,  Q.  B.  31  ;  and  see  Crowder  v.  Self,  2  M.  &  Bob. 
190  ;  Chandler  v.  Doulton,  post,  p.  881,  and  Fell  v.  Whittaher,  L.  B,,  7 
Q.  B.  120. 

By  3  &  4.  W.  4,  c.  27,  s.  42,  ante,  p.  711,  no  more  than  6  years'  arrears 
of  rent  or  interest  in  respect  of  any  sum  charged  on  or  payable  out  of  any 
land  or  rent,  shall  be  recoverable  by  distress,  whether  the  demise,  &c,  be  by 
deed  or  parol.  Vide  ante,  pp.  713, 714.  In  respect  of  any  holding  to  which 
the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  V.  c.  61,  applies, 
as  to  which  vide  infra,  the  right  of  distress  is  (sect.  44),  limited  to  rent, 
which  became  due  not  "  more  than  one  year  before  the  making  of  such 
distress  "  provided  that  where  by  the  course  of  dealing  between  the  land- 
lord and  tenant,  the  payment  of  the  rent  has  been  allowed  to  be  deferred, 
for  one  or  two  quarters  after  the  due  date,  then  the  year  shall  run  from 
such  period,  and  not  from  the  legal  date  of  payment.  A  distress  may  be 
made  for  rent  the  payment  of  which  has  been  so  deferred,  and  also  for 
rent,  legally  due,  although  the  usual  time  for  payment  thereof,  has  not 
arrived,  and  the  amounts  together  exceed  a  year's  rent.  Ex  pte.  Bull,  18 
Q.  B.  D.  642.  The  act  applies  (sect.  61),  to  land  held  for  a  term  of  years, 
or  forlives,or  forlivesand  years,  or  from  year  to  year;  butdoes  not(sect.  54), 
"  apply  to  a  holding  that  is  not  either  wholly  agricultural,  or  wholly 
pastoral,  or  in  part  agricultural,  and  as  to  the  residue  pastoral,  or  in  whole 
or  in  part  cultivated,  as  a  market  garden,  or  to  any  holding,  let  to  the 
tenant,  during  his  continuance  in  any  office,  appointment  or  employment, 
held  under  the  landlord."  By  sect.  47,  where  compensation  due  under 
the  act  or  any  custom,  or  contract,  has  been  ascertained  before 
distress,  the  tenant  may  set  off  the  amount  against  the  rent  due,  and  the 
distress  is  then  limited  to  the  balance. 

Evidence  of  the  tenancy  and  rent  due.]  The  usual  allegation  in  the  state- 
ment of  claim  is  general,  that  the  plaintiff  held  and  enjoyed  certain  premises 
as  tenant  thereof  to  the  defendant,  which  must  be  proved  in  the  usual 
manner  ;  that  is,  by  production  and  proof  of  the  lease  or  its  counterpart 
or  by  the  defendant's  receipts  for  rent,  of  notices  to  quit,  or  other  admissions 
by  him  of  the  terms  :  or  by  oral  evidence  of  the  contract  when  there  is 
none  in  writing.  These  preliminary  statements  are,  however,  usually 
admitted  by  the  broker's  notice  of  distress  or  other  proceedings.  The 
tenancy  must  be  proved  as  laid  ;  and  where  the  rent  was  stated  to  be  due 
to  A.,  and  it  appeared  that  the  distress  warrant  was  signed  by  A.,  as  only 
agent  to  B.,  the  real  lessor,  it  was  a  fatal  variance.  Ireland  v.  Jolinson, 
1  N.  C.  162.  Such  variances  would  now  readily  be  amended.  An  action 
for  an  excessive  distress,  lies  at  the  suit  of  a  lodger  against  the  landlord 
of  the  person  under  whom  he  occupies.     Fisher  v.  Algar,  2  C.  &  P.  374. 

Proof  of  the  distress.]  The  plaintiff  must  prove  that  his  goods  were  dis- 
trained, but  it  is  not  necessary  to  prove  that  they  were  sold  or  taken  away ; 
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the  seizure  as  a  distress  is  sufficient.  Baylis  v.  Usher,  4  Moo.  &  P.  791  : 
Sells  v.  Hoare,  8  B.  Moore,  453.  Where  the  landlord's  agent  went  upon 
the  tenant's  premises,  walked  round  them,  gave  a  written  notice  that  he 
had  distrained  certain  goods  lying  there  for  arrears  of  rent,  and  then  went 
away  without  leaving  any  person  in  possession,  it  was  held  that  this  was 
a  sufficient  seizure  to  give  the  tenant  a  right  of  action  for  an  excessive 
distress;  for  the  statute  11  G.  2,  c.  19,  s.  10,  %>ost,  p.  883,  gives  the  land- 
lord power  to  impound  or  secure  on  the  premises,  goods  distrained  for 
rent.  Swann  v.  Falmouth,  El.  of,  8  B.  &  C.  456.  Where  a  landlord  to 
whom  rent  is  in  arrears,  refuses  to  allow  goods  to  betaken  away  from  the 
demised  premises,  this  amounts  to  a  distress,  whether  he  actually  seizes 
them  or  not.  Wood  v.  Nunn,  5  Bing.  10;  Cramer  v.  Mott,  L.  R.,  5  Q.  B. 
357.  So,  where  the  broker  demanded,  and  tenant  paid  the  expenses  of 
levy,  under  protest,  and  before  any  seizure  or  inventory  made.  Hutchins 
v.  Scott,  2  M.  &  W.  809.  As  to  what  is  an  impounding,  see  Action  of 
replevin — Tender,  piost,  p.  1076. 

The  plaintiff  need  not  show  a  legal  or  equitable  title  to  the  goods  seized, 
a  special  propertv  from  the  mere  enjovment  of  them  will  support  the 
action.     Fell  v.  Whittaher,  L.  R.,  7  Q.  B.  120. 

The  fact  of  the  distress  may  be  proved  by  calling  the  bailiff,  broker,  or 
other  person  who  made  the  distress,  who  will  also  prove  his  authority  from 
the  defendant.  If  this  evidence  cannot  be  procured,  the  plaintiff  should 
serve  the  defendant  with  notice  to  produce  the  warrant  of  distress,  and  give 
secondary  evidence  of  it,  or  should  connect  the  act  of  the  bailiff  with  the 
defendant  by  some  other  evidence. 

Proof  of  the  excess.]  When  a  landlord  is  about  to  make  a  distress,  he  is 
not  bound  to  calculate  very  nicely  the  value  of  the  property  seized,  but  he 
must  take  care  that  some  proportion  is  kept  between  that,  and  the  sum  for 
which  he  is  entitled  to  take  it.  Per  Bailey,  J.,  Willouglibg  v.  Backhouse, 
2  B.  &  C.  823  ;  Field  v.  Mitchell,  6  Esp.  71.  A  landlord  is  liable  to  damages 
in  an  action  for  an  excessive  distress,  where  the  excess  consist  wholly  of 
seizing  growing  crops,  the  probable  produce  of  which  is  capable  of  being 
estimated  at  the  time  of  the  seizure  ;  the  measure  of  damages,  is  not,  how- 
ever, the  value  of  the  crops,  but  the  inconvenience  and  expense  which  the 
tenant  sustains  in  being  deprived  of  the  ownership  and  control  of  them,  or 
to  which  he  is  put  in  procuring  sureties  to  a  larger  amount  than  he  would 
otherwise  have  been  on  replevying  the  crops.  Piggott  v.  Birtles,  1  M.  &  W. 
441.  See  Bidgway  v.  Stafford,  6  Exch.  404.  Where  the  defendant  dis- 
trained goods  worth  30?.  or  40?.  for  the  rent  of  10?.,  after  a  tender  of  the 
latter  sum,  the  plaintiff  was  held  entitled  to  waive  the  trespass  and  to  sue 
for  an  excessive  distress.  Branscome,  By.  v.  Bridges,  3  Stark.  171  ;  1  B. 
&  C.  145.  In  order  to  establish  the  excess,  the  plaintiff  must  be  prepared 
with  proof  of  the  value  of  the  goods  seized.  In  an  action  for  an  excessive 
distress,  the  counsel  for  the  plaintiff  proposed  to  ask  a  witness  what  he 
thought  might  have  been  obtained  for  the  goods  distrained,  from  an  in- 
coming tenant  in  the  same  line  of  business  as  the  plaintiff ;  but  per  Parke, 
B.,  "  To  determine  whether  the  distress  was  excessive,  you  must  ascertain 
what  the  goods  seized  would  have  sold  for  at  a  broker's  sale."  Wells  v. 
Moody,  7  C.  &  P.  59.  But,  it  has  since  been  held  that  the  question  of 
excess  is  for  the  jury  ;  Smitliv.  Ashforth,  29  L.  J.,  Ex.  259 ;  and  the  sale 
under  the  distress  cannot  be  made  the  test  of  value,  as,  if  so,  probably  no 
distress  could  be  deemed  excessive.  Id.  260,  per  Martin,  B.  In  this  case 
the  action  was  held  maintainable,  although  the  net  proceeds  of  the  sale 
did  not  amount  to  the  rent  due  ;  there  being  strong  evidence  that  the  value 
of  the  goods  seized  was  ten  times  the  amount. 
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Damages.]  In  Grace  v.  Morgan,  2  N.  C.  534,  it  was  held  that  the  plain- 
tiff could  not  recover  in  this  action  the  costs  as  between  attorney  and  client, 
of  a  replevin  suit  (in  respect  of  the  same  distress)  of  which  he  had  received 
the  taxed  costs.  See,  however,  the  cases  ante,  p.  878.  As  to  the  measure 
of  damages  for  excessive  distress  of  growing  crops,  see  Pigqott  v.  Birtles, 
ante,  p.  880.  In  Chandler  v.  Doulton,  3  H.  &  C.  553  ;  34  L.' J.,  Ex.  89,  the 
defendant  distrained  goods  in  the  plaintiffs  mill  of  more  than  double  the 
value  of  the  rent  due,  and  kept  possession  of  them  for  five  days.  At  the 
trial  the  plaintiff'  proved  no  actual  damage.  It  was  held  that  he  was  entitled 
at  any  rate  to  a  verdict  for  nominal  damages.  Sale  of  the  goods  at  an 
under-value  cannot  be  shown  unless  alleged  in  the  statement  of  claim. 
Thompson  v.  Wood,  4  Q.  B.  493.  It  seems  that  the  appraised  value  (vide 
post,  p.  882),  will  be  assumed  to  be  the  best  value ;  Walter  v.  Bumbal,  1 
Ld.  Eaym.  53  ;  unless  the  contrary  be  shown,  which  may  always  be  done. 
Clarke  v.  Holford,  2  Car.  &  K.  540.  So  the  sale  under  the  distress  is  not 
the  test  of  value.  Smith  v.  Ashforth,  ante,  p.  880.  Where  the  plaintiff  has 
no  title,  but  is  merely  allowed  to  use  the  goods,  the  measure  of  damages  is 
the  sum  he  is  obliged  to  pay  in  excess  of  the  rent,  ^jZms  any  damage  arising 
from  the  inconvenience  of  being  deprived  of  the  possession  and  enjoyment 
of  the  goods.     Fell  v.  Whittaker,  L.  R.,  7  Q.  B.  120,  124. 

Defence. 

The  defence  of  not  guilty  by  stat.  11  G.  2,  c.  19,  ss.  19,  21,  as  to  which 
vide  post,  p.  885,  puts  the  plaintiff  to  the  proof  of  the  whole  of  his  state- 
ment of  claim  when  the  action  relates  to  any  distress  on  premises  chargeable 
with  a  rent  to  which  the  distrainor  is  entitled,  and  the  defendant  may 
show  under  it  any  defence.  Williams  v.  Jones,  11  Ad.  &  E.  643.  The 
defendant  may  give  evidence  that  the  distress  was  not  excessive,  or  that 
the  chattel  distrained  was  entire,  and  that  there  was  no  other  distress. 
Field  v.  Mitchell,  6  Esp.  71.  Where  the  plaintiff  had  previously  recovered 
in  replevin  for  the  same  taking,  such  recovery  was  held  to  be  a  bar  to  this 
action  in  Phillips  v.  Berryman,  3  Doug.  286,  but  the  contrary  seems  to  be 
assumed  in  Grace  v.  Morgan,  supra.  Where  there  has  been  an  excessive 
distress,  it  is  no  defence  that  the  plaintiff,  after  the  distress  authorized  the 
defendant  to  sell,  and  gave  him  other  powers  with  regard  to  the  goods 
seized.  Willoughby  v.  Backhouse,  2  B.  &  C.  821 ;  Sells  v.  Hoare,  8  B. 
Moore,  451  ;  1  Bing.  401.  The  defendant  is  not  bound  by  his  notice  of 
distress,  but  may  abandon  it,  and  show  that  more  rent  was  due  than  is 
there  stated,  subject  to  any  special  damage  that  may  have  thereby  been 
caused  to  the  plaintiff.  Gvinnet  v.  Phillips,  3  T.  R.  645  ;  Crowther  v. 
Bamsbottom,  7  T.  R.  654.  And  in  an  action  for  excessive  distress  where 
the  pleadings  merely  raised  the  question  of  the  amount  of  rent  due,  it  was 
held  that  the  landlord  might  distrain  for  rent  really  due  before  a  previous 
distress,  although  such  previous  distress  purported  to  be  for  all  rent  due 
at  that  time,  and  though  the  second  distress  purported  to  be  for  rent  due 
since  the  first.  Gambrell\.  Falmouth,  Ld.  4  Ad.  &E.  73.  In  this  case 
the  question  did  not  arise  as  to  whether  the  landlord  could  distrain  twice 
for  the  same  rent.     Vide  post,  p.  886. 


ACTION   FOR   IRREGULAR   DISTRESS. 

At  common  law,  goods  distrained  for  rent  were  merely  a  pledge,  and 
could  not  be  sold.  But  the  stat.  2  W.  &  M.  sess.  1,  c.  5,  gave  the  landlord 
the  power  of  selling  the  goods,  subject  to  the  provisions  of  that  Act,  which 
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must  be  strictly  complied  with.  Sect.  1  (sect.  2,  Ruff'.),  enacts  "  That  where 
any  goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due 
upon  any  demise,  lease,  or  contract  whatsoever,  and  the  tenant  or  owner 
of  the  goods  so  distrained  shall  not,  within  five  days  next  after  such  dis- 
tress taken,  and  notice  thereof  (with  the  cause  of  such  taking,  left  at  the 
chief  mansion  house)  or  other  most  notorious  place  on  the  premises 
charged  with  the  rent  distrained  for,  replevy  the  same,  with  sufficient 
security  to  be  given  to  the  sheriff  according  to  law  ;  that  then  in  such 
case,  after  such  distress  and  notice  as  aforesaid,  and  expiration  of  the 
said  five  days,  the  person  distraining  shall  and  may,  with  the  sheriff  or 
under-sheriff  of  the  county,  or  with  the  constable  of  the  hundred,  parish, 
or  place,  wliere  such  distress  shall  be  taken  (who  are  hereby  required  to 
be  aiding  and  assisting  therein),  cause  the  goods  and  chattels  so  distrained 
to  be  appraised  by  two  sworn  appraisers  {whom  sucli  sheriff,  under-sheriff, 
or  constable  are  hereby  empowered  to  swear)  to  appraise  the  same  truly, 
according  to  the  best  of  their  understandings  ;  and  after  such  appraise- 
ment shall  and  may  lawfully  sell  the  goods  and  chattels  so  distrained  for 
the  best  price  can  be  gotten  for  the  same  towards  satisfaction  of  the 
rent  for  which  the  said  goods  and  chattels  shall  be  distrained,  and  of  the 
charges  of  such  distress,  appraisement,  and  sale,  leaving  the  overplus  (if 
any)  in  the  hands  of  the  said  sheriff,  under-sheriff,  or  constable,  for  the 
owner's  use:1  By  the  Parish  Constables  Act,  1872,  (35  &  36  V.  c.  92), 
s.  13,  so  much  of  the  above  Act  "  as  requires  any  sheriff,  or  under-sheriff, 
or  constable  to  be  aiding  and  assisting  at  any  distress  for  rent,  or  to  swear 
any  appraiser  thereat,  shall  be  repealed,  and  no  oath  shall,"  .  .  .  "  be 
required  from  such  appraiser."  This  statute,  however,  makes  no  provision 
as  to  any  overplus  arising  from  the  sale :  and  it  would  seem  that  the 
landlord  must  now  hold  it  for  the  use  of  the  owner.     Vide  post,  p.  884. 

Under  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  V.  c.  21), 
[which,  by  sect.  9,  repeals  the  Agricultural  Holdings  (England)  Act,  1883, 
(46  &  47  V.  c.  61),  ss.  49,  50],  certain  modifications  are  made  in  the 
provisions  of  stat.  2  W.  &  M.  sess.  1,  c.  5,  supra.  By  sect.  5,  appraise- 
ment of  the  goods  is  no  longer  required,  unless  required  in  writing  by  the 
tenant  or  owner  of  the  goods,  and,  at  the  written  request  of  the  tenant, 
the  goods  distrained  shall,  for  the  purposes  of  sale,  and  at  his  cost,  be 
removed  to  a  public  auction,  or  to  some  other  proper  place,  specified  in 
such  request,  and  there  sold ;  the  expenses  of  appraisement,  when 
required,  and  of  removal,  and  any  damage  to  the  goods  caused  by  the 
removal,  shall  be  borne  by  the  person  requesting  the  same  respectively. 
By  sect.  6,  the  period  of  5  days  shall  be  extended  for  a  period  of  not  more 
than  15  days,  if  the  tena,nt  or  owner  of  the  goods  make  a  request  in  writing 
in  that  behalf  to  the  landlord,  or  other  persons  levying  the  distress,  and 
also  give  security  for  any  additional  costs  occasioned  by  such  extension. 

By  sect.  8,  the  L.  C.  may  make  and  alter  rules  (2)  "for  regulating  the 
fees,  charges,  and  expenses  in  and  incidental  to  distresses  ;  and  (3)  for 
carrying  into  effect  the  objects  of  this  Act."  Under  this  power  the 
1  >istress  for  Rent  Rules,  1888  (W.  N.,  1888,  Pt.  n.,  p.  439),  amended  by  Rule 
of  Dec.  7,  1888  (Id.,  p.  563),  have  been  issued.  The  table  of  fees,  &c,  is 
given  in  App.  II.  (Id.,  p.  440).  The  bailiff,  and  not  the  landlord,  is  entitled 
to  the  percentage  thereby  allowed  on  levying  a  distress.  Phillips  v. 
Bees,  24  Q.  B.  D.  17,  C.  A.,  overruling  Coode  v.  Johns,  17  Q.  B.  D.  714. 

If  there  were  any  irregularity  in  making  or  treating  the  distress,  the 
landlord  was,  at  common  law,  liable  as  a  trespasser  ab  initio.  Gargrave  v. 
Smith,  1  Salk.  221 ;  Dye  v.  Leatherdale,  3  Wils.  20  ;  and  see  notes  to  Six 
Carpenters'  case,  1  Smith's  L.  C,  and  Action  for  illegal  distress,  post, 
p.  885.     The  harshness  of  this  rule  has  been  altered  in  the  case  of  a 
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distress  for  rent  due,  by  stat.  11  G.  2,  c.  19,  s.  19,  which  enacted  that 
"  "Where  any  distress  shall  be  made  for  any  kind  of  l-ent  justly  due,  and 
any  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  or 
parties  distraining,  or  by  his,  her,  or  their  agents,  the  distress  itself  shall 
not  be  therefore  deemed  to  be  unlawful,  nor  the  party  or  parties  making 
it  be  deemed  a  trespasser  or  trespassers  ab  initio;  but  the  party  or  parties 
aggrieved  by  such  unlawful  act  or  irregularity  shall  or  may  recover  full 
satisfaction  for  the  special  damage,  he,  she  or  they  shall  have  sustained 
thereby,  and  no  more,  in  an  action  of  trespass,  or  on  the  case  at  the 
election  of  the  plaintiff  or  plaintiffs."  The  17  G.  2,  c.  38,  s.  8,  contains 
similar  provisions  with  respect  to  a  distress  for  poor-rate  due,  and  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  V.  c.  49),  s.  39  (4),  with  respect 
to  a  distress  generally  under  a  magistrate's  warrant. 

In  consequence  of  this  provision,  trespass  qu.  cl.  fr.  or  trover  will  not 
lie  against  the  landlord  for  irregularities  in  making  the  distress,  when  any 
rent  is  in  fact  due,  but  the  remedy  is  by  a  special  action  of  trespass,  or 
on  the  case,  for  the  specific  irregularity  committed.  Wallace  v.  King,  1 
H.  Bl.  13 ;  Messing  v.  Kemble,  2  Camp.  115  ;  Winterbourne  v.  Morgan, 
11  East,  395.  The  section  means  that  the  plaintiff  may  sue  in  trespass 
or  case  according  to  the  form  which  is  applicable  to  the  circumstances  of 
the  case  ;  S.  C,  Id.  401,  per  Ld.  Ellenborough  ;  but  this  distinction  is  not 
now  material.  The  plaintiff  cannot,  in  general,  recover  in  such  action, 
without  proof  of  special  damage.  Bodgers  v.  Parker,  18  C.  B.  112 ;  25 
L.  J.,  C.  P.  220  ;  Lucas  v.  Tarleton,  3  H.  &  N.  120;  27  L.  J.,  Ex.  246. 

The  most  frequent  actions  for  irregularity  in  making  distresses  will  be 
found  enumerated  in  Bullen  and  Leake's  Precedents  of  Pleadings,  Chap. 
III.,  tit.  Distress  ;  the  pleadings  will  in  each  case  indicate  the  evidence 
necessary  to  be  adduced  by  the  plaintiff  at  the  trial ;  as  to  how  the 
tenancy  and  distress  are  to  be  proved,  vide  ante,  p.  879. 

The  notice  required  by  the  statute  must  be  in  writing.  Wilson  v. 
Nightingale,  8  Q.  B.  1034.  But  it  is  sufficient  if  it  be  given  personally 
to  the  distrainee.  Walter  v.  Bumbal,  1  Ld.  Raym.  53.  It  should  mention 
the  goods  which  are  taken,  and  should  state  the  amount  of  rent  in  arrear. 
Kerbyv.  Harding,  6  Exch.  234,  241  ;  20  L.  J.,  Ex.  163,  166  ;  Wakeman  v. 
Lindsey,  14  Q.  B.  625.  The  want  of  notice  is,  however,  only  an  irregularity. 
Trent  v.  Hunt,  9  Exch.  14;  22  L.  J.,  Ex.  318.  A  special  action  lies  for 
selling  within  the  five  days.  See  Wallace  v.  King,  1  H.  Bl.  13,  and  Pitt 
v.  Shew,  4  B.  &  A.  206.  But,  not  where  the  sale  is  void,  as  in  the  case  of 
growing  crops,  not  ripe,  for  the  property  does  not  pass  to  the  purchaser, 
and  the  mere  sale  gives  no  right  of  action.  Owen  v.  Legh,  3  B.  &  A.  470. 
The  five  days  must  be  reckoned  exclusively  of  the  day  of  taking.  Robinson 
v.  Waddington,  13  Q.  B.  753,  overruling  on  this  point  Wallace  v.  King, 
supra.  As  to  the  liability  of  the  superior  landlord,  to  a  lodger  whose 
goods  he  has  seized,  for  selling  prematurely,  see  Sharp  v.  Fowle,  post, 
p.  891.  Neither  the  common  law  nor  the  stat.  2  W.  &  M.  sess.  1,  c.  5, 
empowered  the  landlord  to  impound  the  goods  on  the  premises  ;  but,  by 
the  11  Geo.  2,  c.  19,  s.  10,  the  distrainor  may  impound  or  otherwise  secure 
the  distress  in  such  place  or  on  such  part  of  the  premises,  chargeable  with 
the  rent,  as  shall  be  most  fit  and  convenient  for  the  impounding  and 
securing  such  distress,  and  may  appraise,  sell,  and  dispose  of  the  same 
upon  the  premises,  in  like  manner  as  he  might  do  off  the  premises.  The 
distrainor  ought  to  put  the  goods  distrained  all  in  one  room,  and  keep 
possession  of  that  only,  and  not  intrude  into  the  other  part  of  the  house, 
or  he  should  remove  the  goods  out  of  the  house  ;  WasJtborn  v.  Black,  11 
Exch.  405,  n. ;  but  very  slight  evidence  that  the  distrainee  consented  to 
the  goods  being  left  as  they  were  previously,  will  suffice.     S.  C.     The 
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distrainor  ought  not,  it  would  seem,  to  lock  up  the  premises,  so  as  entirely 
to  exclude  the  tenant ;  Smith  v.  Ashforth,  29  L.  J.,  Ex.  259 ;  unless  that 
course  is  necessary  in  order  to  secure  the  distress.  Cox  v.  Painter,  7 
C.  &  P.  767 ;  see  also  Woods  v.  Durrant,  16  M.  &  W.  149.  See  further 
as  to  what  constitutes  an  impounding,  sub  tit.  Beplevin — Tender,  post, 
p.  1076.  The  distrainor  is  bound,  at  his  peril,  to  take  care  that  the 
pound  or  place  in  which  he  impounds  the  distress,  is  in  a  fit  and  proper 
state,  and  he  is  liable  for  the  consequences  if  it  be  not.  Wilder  v.  Spew, 
8  Ad.  &  E.  547 ;  Bignell  v.  Clarke,  5  H.  &  N.  485 ;  29  L.  J.,  Ex.  257. 

Trespass  lies  if  the  landlord  suffer  the  goods  to  remain  on  the  premises 
an  unreasonable  time  after  the  five  days.  Griffin  v.  Scott,  2  Ld.  Eaym. 
1424;  Winterbourne  v.  Morgan,  ante,  p.  883;  see  also  Cox  v.  Painter, 
supra.  But  the  landlord  may  remain  more  than  five  days  on  the  pre- 
mises, for  the  purpose  of  selling  the  goods  distrained,  for  he  cannot  sell 
till  five  days  have  expired,  and  it  must  be  left  to  the  jury  to  say  what  is  a 
reasonable  time,  after  that  period,  within  which  to  sell  the  goods.  Pittx. 
Shew,  ante,  p.  883.  The  same  principles  apply  when  the  5  days  have 
been  extended  under  51  &  52  V.  c.  21,  s.  6,  ante,  p.  882.  Where  an 
appraisement  is  required,  there  should  be  two  appraisers;  Allen  v. 
Flicker,  10  Ad.  &  E.  640 ;  reasonably  competent,  but  not  necessarily  pro- 
fessional appraisers.  Rod  en  v.  Eyton,  6  C.  B.  427.  Neither  of  them 
must  have  made  the  distress.  See  Westwood  v.  Cowne,  1  Stark.  172  ; 
and  Lyon  v.  Weldon,  2  Bing.  336,  per  Best,  C.  J. 

The  landlord  cannot  take  the  goods  at  the  appraised  valuation,  for  the 

statute  only  authorizes  a  sale.     King  v.  England,  4  B.  &  S.  782  ;  33  L.  J., 

Q.  B.  145.     If  the  landlord  so  take  the  goods,  and  the  owner  seize  them, 

the  landlord  cannot  maintain  trover  against  him.     S.  C.     The  landlord 

must  sell  at  the  best  price,  and  cannot  stipulate  for  consumption  of  hay, 

&c,  on  the  premises  in  accordance  with  a  covenant  in  the  lease.  Hawkins 

v.  Walrond,  1  C.  V.  D.  280.     The  stat.  56  G.  3,  c.  50,  s.  11,  prohibiting 

the  removal  by  a  purchaser  of  any  crops,  manure,  &c.,from  a  farm  which 

the  tenant  ought  not  to  have  removed,  does  not  apply  to  the  sale  by  a 

landlord  of  a  distress.     S.  C.     Formerly,  if  the  landlord  did  not  leave  the 

overplus  in  the  hands  of  the  sheriff,  money  had  and  received  would  not 

lie  against  him  ;  the  proper  remedy  was  by  a  special  action  on  the  statute. 

Yates  v.  Eastwood,  6  Exch.  805  ;  '20  L.  J.,  Ex.  303;  Evans  v.  Wright,  2 

H.  &  N.  527 ;  27  L.  J.,  Ex.  50.     As,  however,  the  sheriff'  does  not  now 

take  part  in  a  distress  {vide  ante,  p.  882),  it  would  seem  that  money  had 

and  received  against  the  landlord,  for  the  overplus  is  the  proper  remedy. 

In  such  action  the  plaintiff  may  dispute  the  reasonableness  of  the  charges 

for  making  the  distress.     Lyon  v.  Tomkies,  1  M.  &  W.  603.     Where  the 

rent  distrained  for  does  not  exceed  201.,  these  charges  were  limited  by 

57  G.  3,  c.  93,  s.  1,  to  the  amount  set  out  in  the  schedule  to  the  Act, 

and  no  charge  is  allowed  to  be  made  for  any  act  unless  such  act  shall 

have  really  been  done.     Thus  the  charge  of  2s.  6d.  a  day  for  man  in 

possession  can  only  be  made  when  he  is  in  real  possession,  unless  the 

distrainee  agrees  to  pay  the  charge.    Lumsden  v.  Burnett,  (1898)  2  Q.  B. 

177.     C.  A.     See  also  Ex  pte.  Arnison,  L.  B.,  3  Ex.  56.     It  seems  that  if 

the  distress  is  made  for  more  than  20Z.,  though  the  distress  sell  for  less 

than  201.,  it  is  not  within  the  provision.    Child  v.  Chamberlai?i,  5  B.  &  Ad. 

1049.     The  Act  is  not  repealed,  but  the  scale  of  charges  is  now  fixed  by 

the  Distress  for  Bent  Bules,  1888,  App.  n.,  Scale  n.  ;  W.  N.  1888,  Pt.  n. 

440,  vide  ante,  p.  882. 

Damages.~\      In  an  action  for  selling  goods,  distrained  for  rent,  without 
appraisement  where  appraisement  is  required,   (vide  ante,  p.  882),  the 
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measure  of  damages  is  the  real  value  of  the  goods  sold,  minus  the  rent 
due ;  for  the  distress  is  lawful,  but  the  sale  without  appraisement  is  not 
so,  and  the  plaintiff  retains,  notwithstanding  the  sale,  the  same  interest 
in  the  goods  which  he  had  while  they  were  in  the  landlord's  hands  before 
the  sale,  viz.,  to  the  amount  of  the  real  value  of  the  goods,  subject  to 
the  landlord's  right  for  the  rent  due.  Knight  v.  Egerton,  7  Exch.  407, 
408,per  Parke,  B.,  referring  to  Biggins  v.  Goode,  2  C.  &  J.  364  ;  Whitworth 
v.  Maden,  2  Car.  &  K.  517,  per  Wightman,  J.     See  further,  ante,  p.  881. 

Defence. 

The  defence  of  not  guilty  (by  stat.  11  G.  2,  c.  19,  ss.  19,  21)  seems  not 
to  be  affected  by  the  stat.  56  &  57  V.  e.  61,  post,  p.  1119  ;  see  cases  thereon 
post,  p.  1120.  If  this  construction  of  the  act  be  correct  this  defence  puts 
the  plaintiff  to  prove  the  whole  of  his  statement  of  claim,  and  lets  in  any 
defence  the  defendant  may  have.  Williams  v.  Jones,  11  Ad.  &  E.  643.  See 
Eagleton  v.  Gutteridge,  11  M.  &  W.  465  ;  for  Rules,  1883,  O.  xix.,  r.  12,  ante, 
p.  309,  reserves  the  right  to  plead  this  defence,  and  provides  that  it  shall 
have  the  same  effect  as  heretofore.  As  to  how  it  is  to  be  pleaded,  see  O. 
xxi.,  r.  19,  ante,  p.  310.  If  on  the  other  hand  the  action  be  within  56  &  57 
V.  c.  61,  this  defence  is  inadmissible,  and  the  defendant  must  plead  his 
defences  specially ;  in  this  case  Id.  s.  1  (c.  d.)  post,  p.  1119,  introduces 
special  provisions  as  to  tender  of  amends,  and  sect.  1  (a)  fixes  6  months  as 
the  period  of  limitation. 

As  to  the  liability  of  the  landlord,  and  of  his  agent  who  signed  the 
distress  warrant,  for  the  wrongful  acts  of  the  bailiff  employed  to  distrain, 
vide  post,  pp.  894,  895. 

By  11  G.  2,  c.  19,  s.  20,  it  is  provided  that  the  tenant  shall  not  recover 
for  any  unlawful  act  or  irregularity,  if  tender  of  amends  have  been  made 
by  the  party  distraining,  before  action  brought. 
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Where  a  distress  is  made  by  a  stranger,  or  by  a  person  who  has  no 
right  to  distrain  (as  to  which  vide  Replevin — Tenancy  of  plaintiff,  post, 
pp.  1070  et  seq.),  an  action  of  trespass,  or  for  conversion  will  lie. 

So  again,  where  a  distress  is  made  by  a  landlord,  no  rent  being  due,  or 
after  a  tender  of  the  rent,  or  after  a  former  distress,  or  if  the  distress  be 
illegal  owing  to  the  time,  place,  or  manner  of  making  it,  or  from  the 
nature  of  the  goods  taken,  the  proceeding  is  illegal  ab  initio,  and  an 
action  of  trespass  and  for  conversion,  or  of  replevin  may  be  maintained. 
The  cases  of  illegal  distresses  by  landlords  will  be  found  below,  classed 
under  the  heads  above  enumerated  ;  but  many  of  the  cases  bearing  on  the 
subject  will  be  found  sub  tit.  Replevin,  post,  pp.  1066  et  seq. 

As  to  illegal  distresses  for  damage  feasant,  vide  Replevin  — Avowry 
for  damage  feasant,  post,  pp.  1074,  1075. 

No  rent  due.]  The  stat.  2  W.  &  M<  sess.  1,  c.  5,  s.  4  (s.  5,  Ruff.),  enacts 
that  where  a  landlord  distrains  and  sells  when  no  rent  is  due,  the  plaintiff 
shall,  by  action  of  trespass,  or  on  the  case,  recover  double  the  value  of 
the  goods  distrained.  As  to  payment,  and  statutory  and  other  satisfaction 
of  rent,  vide  ante,  pp.  342,  721,  and  sub  tit.  Replevin — Denial  of  rent 
being  in  arrear,  post,  p.  1073.  The  action  may  be  one  of  trespass  or  for 
conversion,  just  as  if  the  distress  were  by  a  mere  stranger ;  or  the 
tenant  may  bring  a  special  action  on  the  case  founded  on  the   statute. 
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As  to  how  the  tenancy  and  the  distress  are  to  be  proved,  vide  ante, 
pp.  879,  880. 

After  tender  of  the  rent.]  A  tender  before  distress  makes  the  taking 
unlawful ;  after  distress  and  before  impounding  it  makes  the  detention 
unlawful.  Six  Carpenters'  case,  8  Rep.  147  a;  Gulliver  v.  Cosens,  1 
C.  B.  788  ;  Loring  v.  Warburton,  E.  B.  &  E.  507  ;  28  L.  J.,  Q.  B.  31.  In 
the  former  case,  trespass  qu.  cl.fr.,  and  in  the  latter,  detinue  is  the  proper 
remedy.  Gulliver  v.  Cosens,  supra;  Singleton  v.  Williamson,  7  H.  &  N. 
750 ;  28  L.  J.,  Ex.  289.  Where  a  tender  of  the  rent  is  made  after  distress, 
but  before  impounding,  the  tenant  may  maintain  trespass  qu.  cl.  fr.  for  a 
subsequent  removal  of  the  distress.  Vertue  v.  Beasley,  1  M.  &  Rob.  21. 
It  was  said  by  Ld.  Denman,  C.  J.,  in  Ladd  v.  Thomas,  12  Ad.  &  E.  117, 
127,  that  trespass  might  be  maintained  for  wrongfully  maintaining  pos- 
session of  the  distress ;  but  it  has  since  been  held  that  a  landlord,  who, 
after  the  impounding,  accepted  the  rent  and  expenses,  could  not  be  treated 
as  a  trespasser,  merely  because  he  retained  possession  of  the  goods  dis- 
trained, although  his  refusal  to  deliver  possession  of  the  goods  might 
render  him  liable  in  trover.  West  v.  Nibbs,  4  C.  B.  172 ;  accord,  per 
Parke,  J.,  in  Vertue  v.  Beasley,  1  M.  &  Rob.  21,  22.  In  the  case  of  a 
distress  of  growing  crops  a  tender  may  be  made  any  time  before  they  are 
ripe.  Owen  v.  Legh,  3  B.  &  A.  470,  per  Abbott,  C.  J.  Tender  after 
impounding  is  too  late.  Six  Carpenters'1  case,  Ladd  v.  Thomas,  Single- 
ton v.  Williamson,  supra.  See  further,  sub  tit.  Beplevin — Tender,  post, 
pp.  1075,  1076. 

After  a  former  distress  for  the  same  rent.]  A  second  distress  for  rent 
for  which  the  landlord  has  already  distrained  is  unlawful,  if  the  first  was. 
abandoned  voluntarily,  or  might  have  been  sufficient  to  satisfy  the  rent, 
but  for  the  landlord's  default  in  not  taking  enough.  Anon.,  Cro.  Eliz. 
13  ;  Bawson  v.  Cropp,  1  C.  B.  961 ;  Bagge  v.  Mawby,  8  Exch.  641 ;  22 
L.  J.,  Ex.  236.  "  If  there  has  been  some  mistake  as  to  the  value  of  the 
goods,  and  the  landlord  fairly  supposed  the  distress  to  be  of  the  proper 
value  at  the  time  of  levying  the  first  distress,  and  he  afterwards  finds  it  to 
be  insufficient,  he  may  then  distrain  for  the  remainder  ;  or  if  the  tenant 
lias  done  anything  equivalent  to  saying  '  forbear  to  distrain  now,  and 
postpone  your  distress  to  some  other  time.'  In  such  cases  the  landlord 
may  distrain  a  second  time.  But,  if  there  is  a  fair  opportunity  and  there 
is  no  lawful  or  legal  cause  why  he  should  not  work  out  the  payment  of 
the  rent,  by  reason  of  the  first  distress,  his  duty  is  to  work  it  out  by  the 
first  distress  and  he  cannot  distrain  again."  Bagge  v.  Mawby,  8  Exch. 
641,  649  ;  22  L.  J.,  Ex.  236,  238,  per  Parke,  B.  Where  the  tenant  by 
his  misconduct  prevents  the  first  distress  being  realized,  a  second  is 
lawful.  Lee  v.  Coohe,  2  H.  &  N.  584 ;  3  H.  &  N.  203 ;  27  L.  J.,  Ex.  337, 
Ex.  Ch.  So  where  the  landlord  has  withdrawn,  in  pursuance  of  an  agree- 
ment with  the  tenant  to  pay  the  rent  by  instalments,  the  landlord  may 
distrain  again,  on  the  failure  of  the  tenant  to  pay  the  instalments. 
Thwaites  v.  Wilding,  12  Q.  B.  D.  4,  C.  A. 

A  person  entitled  to  distrain  for  an  entire  demand  cannot  split  it. 
Wallis  v.  Savill,  2  Lutw.  1532  ;  Hutchins  v.  Cha?nbers,  1  Burr.  579,  589  ;. 
Owens  v.  Wynne,  4  E.  &  B.  579. 

The  action  for  an  illegal  second  distress  is  usually  in  the  form  of  a 
special  action  on  the  case,  but  there  seems  no  reason  why  an  action  of 
trespass  or  for  conversion  should  not  equally  lie.  As  to  what  evidence  of 
the  tenancy  and  distress  is  admissible,  vide  ante,  pp.  879,  880.  Where  the 
action  is  for  an  excessive  distress,  the  plaintiff  cannot  rely  on  a  prior 
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distress  having  been  made  for  the  same  rent,  where  this  ground  of  action 
does  not  appear  on  the  record.    Gambrell  v.  Falmouth,  Ld.,  ante,  p.  881. 

Illegality  by  reason  of  bailiff  being  ttncertified.]  By  the  Law  of  Dis- 
tress Amendment  Act,  1888  (51  &  52  V.  c.  21),  s.  7,  "  no  person  shall  act 
as  a  bailiff  to  levy  any  distress  for  rent  unless  he  shall  be  authorized  to 
act  as  a  bailiff,  by  a  certificate  in  writing  under  the  hand  of  a  county  court 
judge,"  which  may  be  either  general  or  special.     Vide  infra. 

"  If  any  person  not  holding  a  certificate  under  this  section  shall  levy  a 
distress  contrary  to  the  provisions  of  this  act,  the  person  so  levying,  and 
any  person  who  has  authorized  him  so  to  levy,  shall  be  deemed  to  have 
committed  a  trespass." 

By  the  Distress  for  Bent  Bules,  1888,  rr.  1—4  (W.  N.,  1888,  Pt.  II., 
p.  439),  a  general  certificate  can  be  granted  by  the  judge  only.  It  autho- 
rizes the  bailiff  named  in  it  to  levy  at  any  place  in  England  or  Wales. 
A  special  certificate,  which  can  be  granted  by  the  judge  or  registrar, 
specifies  the  particular  distress  or  distresses  to  which  it  applies.  Forms 
of  the  certificates  are  given  in  App.  I. 

A  distress  levied  by  the  landlord  himself,  or,  ut  semble,  by  any  person 
having  a  statutory  authority  to  distrain,  is  not  affected  by  sect.  7.  Hogarth 
v.Jennings,  (1892)  1  Q.  B.  907,  C.  A.  Secus  where  levied  by  the  managing 
director  of  a  company  which  is  the  landlord.     S.  C. 

Illegality  owing  to  the  time  of  malting  distress.]  A  distress,  except  for 
damage  feasant,  must  be  made  between  sunrise  and  sunset.  Co.  Litt. 
142  a  ;  Aldenburgh  v.  People,  6  C.  &  P.  212.  It  will  be  illegal  if  made  at 
any  other  time,  even  though  there  be  light.  Tutton  v.  Darke,  and  Nixon 
v.  Freeman,  5  H.  &  N.  647;  29  L.  J.,  Ex.  271.  It  would  seem  that 
apparent  sunrise  and  sunset  is  what  is  meant,  as  the  rule  was  established 
before  the  invention  of  clocks.  See  S.  C,  29  L.  J.,  Ex.  272,  per  Pollock, 
C.  B.  For  trespass  damage  feasant,  a  distress  may  be  taken  in  the  night. 
Co.  Litt.  142  a.  At  common  law  a  distress  could  not  be  made  after  the 
expiration  of  the  tenancy,  and  hence  the  last  instalment  of  rent  could 
never  be  distrained  for.  Co.  Litt.  47  b.  This  is  remedied  by  stat. 
8  A.  c.  18  (c.  14,  Buff.),  ss.  6,  7,  which  allows  a  landlord  to  distrain 
within  6  calendar  months  after  the  determination  of  the  tenancy,  pro- 
vided his  reversion  remain,  and  it  be  during  the  possession  of  the  tenant 
from  whom  the  rent  became  due ;  and  the  power  is  extended  by  3  &  4 
W.  4,  c.  42,  s.  38,  to  the  executors  of  a  deceased  landlord,  in  respect 
of  arrears  of  rent  due  in  his  lifetime.  For  the  cases  decided  on  these 
sections,  see  sub  tit.  Replevin — Avowry  for  distress  after  the  end  of  lease 
post,  p.  1068. 

Illegality  oiving  to  the  place  of  making  distress.]  As  a  general  rule  a 
distress  can  only,  except  in  the  case  of  the  Crown,  be  taken  on  the  demised 
premises.  Capel  v.  Buzzard,  5  Bing.  150,  Ex.  Ch. ;  Co.  Litt.  161  a  ;  Com. 
Dig.  Distress  (A.  3),  (B.  1).  The  stat.  of  Marlbridge  (52  H.  3),  c.  15, 
enacted  that  no  one,  save  the  king,  should  distrain  out  of  his  fee,  nor  in 
the  king's  highway,  nor  in  the  common  street ;  and  this  was  in  affirmance 
of  the  common  law.  2  Inst.  131.  But,  if  the  landlord  come  to  take  a 
distress,  and  see  the  tenant's  cattle  on  the  land,  and  then  the  tenant  drive 
them  off  the  land  to  avoid  a  distress,  the  landlord  ma}'  follow  them  ;  but 
he  cannot  do  so  if  he  had  not  seen  the  cattle,  or  if  the  tenant  drove  them 
off  for  any  other  purpose.  Co.  Litt.  161  a.  A  stable  was  let  by  the 
defendant  to  the  plaintiff,  who  was  in  the  habit  of  keeping  his  cart  on  a 
part  of  the  private  road  adjoining  the  stable  which  had  been  paved  for 
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this  purpose  by  the  defendant ;  it  was  held  the  paved  part  of  the  road  was 
part  of  the  demised  premises,  and  that  the  plaintiff  might  distrain  the 
cart  there.  Gillingham  v.  Givyer,  16  L.  T.,  640,  Lush,  J.  It  seems 
that  if  the  road  had  been  a  public  one  the  landlord  could  not  have  so 
distrained. 

The  stat.  11  G.  2,  c.  19,  ss.  1 — 7,  contains  provisions  allowing  a  land- 
lord, within  thirty  days  and  under  certain  conditions,  to  follow  goods 
fraudulently  removed  from  the  premises  to  avoid  a  distress,  and  to  break 
into  barns,  houses,  &c,  to  recover  the  same ;  the  provisions  of  this  act 
and  the  cases  decided  thereon  will  be  found  sub  tit.  Replevin — Avowry  for 
distress  on  goods  fraudulently  removed,  post,  p.  1069.  The  defence  must 
be  specially  pleaded.     See  Defence,  post,  p.  894. 

By  the  stat.  11  G.  2,  c.  19,  s.  8,  landlords  or  their  agents  may  "take 
and  seize,  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock  of  their 
respective  tenant  or  tenants  feeding  or  depasturing  upon  any  common 
appendant  or  appurtenant,  or  any  ways  belonging  to  all  or  any  part  of 
the  premises  demised  or  holden." 

Illegality  from  the  manner  of  entering  to  make  distress.]  The  landlord 
must  enter  the  premises  for  the  purpose  of  distraining  in  the  usual 
manner  adopted  by  persons  having  access  to  the  building,  as  by  turning 
the  key,  lifting  the  latch,  or  drawing  back  the  bolt.  Ryan  v.  Shilcock, 
7  Exch.  72 ;  21  L.  J.,  Ex.  55.  If  he  break  open  the  outer  door  or  gate  ; 
Brown  v.  Glenn,  16  Q.  B.  254 ;  20  L.  J.,  Q.  B.  205  ;  Attack  v.  Bramwell, 
3  B.  &  S.  520;  32  L.  J.,  Q.  B.  146 ;  or,  if  he  open  a  closed  window,  whether 
fastened  or  not,  and  enter  thereby ;  Hancock  v.  Austin,  14  C.  B., 
N.  S.  634;  32  L.  J.,  C.  P.  252;  Nash  v.  Lucas,  L.  R.,  2  Q.  B.  590;  he 
becomes  a  trespasser  ab  initio.  But,  where  a  window  is  open,  entry  for 
distress  may  be  made  by  further  opening  it.  Crabtree  v.  Robinson, 
15  Q.  B.  D.  312.  See  further  Roll.  Abr.  tit.  Distress  (M.)  7,  and  Id.  pi.  2, 
cited  2  Wins.  Saund.  284  c.  (2).  Access  to  an  open  door  or  window  may 
be  obtained  by  climbing  over  a  fence  or  wall.  Eldridge  v.  Stacey,  15  C.  B., 
N.  S.  458  ;  Long  v.  Clarke,  (1894)  1  Q.  B.  119,  C.  A.  These  principles 
apply  equally  to  any  building.  Brown  v.  Glenn,  supra ;  American 
Concentrated  Must  Co.  v.  Hendry,  62  L.  J.,  Q.  B.  388,  C.  A. 

As  to  forcible  entry  upon  premises  to  which  goods  have  been  fraudu- 
lently removed,  see  stat.  11  G.  2,  c.  19,  supra,  and  post,  p.  1069. 

"Where  a  broker  is  in  possession  of  goods  as  a  distress  for  rent,  and  he 
has  by  force  or  fraud  been  expelled  from  the  premises,  he  may,  provided 
there  has  been  no  abandonment  of  the  distress,  forcibly  regain  possession 
of  the  goods,  and  for  this  purpose  break  open  the  outer  door  of  the 
premises.  Eagleton  v.  Gutteridge,  11  M.  &  W.  465.  So  where  he  has 
voluntarily  left  the  premises,  intending  to  return,  for,  after  impounding, 
the  goods  are  in  custodid  legis.  Bannister  v.  Hyde,  2  E.  &  E.  627  ; 
29  L.  J.,  Q.  B.  141  ;  Jones  v.  Biernstein,  (1900)  1  Q.  B.  100,  C.  A. ;  Eldridge 
v.  Stacey,  supra.  This  defence  is  admissible  under  the  plea  of  not  guilty  by 
statute.  Eagleton  v.  Gutteridge,  supra.  Whether  the  distress  has  been 
abandoned  is  a  question  of  fact.  Eldridge  v.  Stacey,  supra;  and  the 
jury  may  negative  abandonment  although  the  broker  was  expelled  and 
did  not  return  for  3  weeks.  S.  C.  But,  there  must  have  been  peaceable 
possession,  previously  obtained,  to  enable  the  broker  to  re-enter  by  force ; 
merely  putting  the  foot  between  the  door  and  lintel  is  not  a  sufficient 
possession.     Boydv.  Profaze,  16  L.  T.,  432,  Mellor,  J. 

If  the  distress  have  been  abandoned,  the  property  revests  in  the  owner 
and  the  landlord's  power  over  it  is  then  gone.  See  Swann  v.  Falmouth, 
El.  of,  8  B.  &  C.  456. 
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Illegality  from  nature  of  goods  taken — Goods  privileged  from  distress.] 
There  are  certain  goods  which  are  privileged  from  distress,  and  a  landlord 
who  enters  and  distrains  those  goods,  makes  himself  a  trespasser  ab 
initio.  But  where  some  only  of  the  goods  he  takes  are  privileged,  he 
becomes  a  trespasser  ab  initio  qua  those  goods  only.  Harvey  v.  Pocock, 
11  M.  &  W.  740. 

The  goods  which  are  privileged  from  distress  are  enumerated  in 
the  judgment  in  Simpson  v.  Hartopp,  Willes,  512,  and  in  the  notes 
thereto  in  1  Smith's  L.  C,  and  are  there  arranged  under  the  following 
heads : — 

1.  Things  annexed  to  the  freehold.  Fixtures  are  not  distrainable  even 
though  they  could  have  been  removed  by  the  tenant  during  the  term. 
Darby  v.  Harris,  1  Q.  B.  895.  The  question  as  to  whether  a  fixed 
machine  is  distrainable  depends  chiefly  on  two  considerations  :  1st,  the 
mode  of  annexation  to  the  soil  or  building,  whether  it  can  be  easily 
removed  integre,  salve,  et  commode,  or  not  without  injury  to  itself  or  the 
building ;  and  2ndly,  the  object  of  such  annexation,  whether  it  was  so 
annexed  for  the  permanent  improvement  of  the  building  {pur  un  profit  del 
inheritance),  or  merely  for  a  temporary  purpose,  or  the  more  complete 
enjoyment  and  use  of  it,  as  a  chattel.  Hellawell  v.  Eastwood,  6  Exch. 
295,  312  ;  20  L.  J.,  Ex.  154,  160,  per  Parke,  B.  The  law  so  stated  is 
correct,  provided  the  words  "merely  for  a  temporary  purpose,"  are 
understood  to  apply  to  such  cases  as  a  "  carpet  tacked  to  the  floor  for  the 
purpose  of  keeping  it  stretched,  whilst  it  was  there  used,  and  not  to  a 
case  such  as  that  of  a  tenant,  who,  e.g.,  fixes  a  shop  counter  for  the 
purpose  (in  one  sense  temporary)  of  more  effectually  enjoying  the  shop, 
while  he  continues  to  sell  his  wares  there  ;  "  but  it  is  doubtful  if  the  law 
was,  in  the  last-cited  case,  correctly  applied  to  the  facts.  Holland  v. 
Hodgson,  L.  B.,  7  C.  P.  328,  337,  Ex.  Ch.  per  cur.  A  temporary  tramway 
is  not  distrainable.  Turner  v.  Cameron,  L.  B.,  5  Q.  B.  306.  Where  the 
landlord  severs  fixtures  for  a  distress,  the  tenant  may  bring  trover  for 
them.  Dalton  v.  Whitthem,  3  Q.  B.  961.  But  the  mere  inclusion  of 
fixtures  in  a  notice  of  distress,  without  seizure  or  severance  is  not 
actionable.     Beck  v.  Denbigh,  29  L.  J.,  C.  P.  273. 

2.  Things  delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or  employ. 
Gisbourne  v.  Hurst,  1  Salk.  249.  Thus,  materials  sent  to  be  made  into 
cloth,  or  cloth  sent  to  a  tailor  to  be  made  into  a  coat,  or  a  horse  sent  to 
a  farrier  to  be  shod,  or  a  horse  at  an  inn  or  corn  sent  to  a  miller  to  be 
ground,  are  privileged.  Co.  Litt.  47  a ;  Read  v.  Burley,  Cro.  Eliz.  596 ; 
Gibson  v.  Ireson,  3  Q.  B.  39.  So,  goods  delivered,  in  the  ordinary  course 
of  business,  to  a  carrier  to  be  carried ;  Gisbourne  v.  Hurst,  supra ;  or,  to 
an  auctioneer  for  sale.  Adams  v.  Grane,  1  Cr.  &  M.  380 :  Williams  v. 
Holmes,  8  Exch.  861 ;  22  L.  J.,  Ex.  283  ;  Brown  v.  Arundell,  10  C.  B.  54  ; 
20  L.  J.,  C.  P.  30.  But  only  while  on  premises  occupied  by  him.  Lyons 
v.  Elliott,  1  Q.  B.  D.  210.  So  goods  delivered  to  a  factor  or  commission 
agent  for  sale,  whether  the  goods  are  in  his  own  warehouse  or  premises ; 
Gilman  v.  Elton,  3  B.  &  B.  75 ;  Findon  v.  M'Laren,  6  Q.  B.  891;  or,  are 
deposited  by  him  in  the  warehouse  of  a  granary  keeper  or  wharfinger,  in 
the  ordinary  course  of  business  ;  Thompson  v.  Mashiter,  1  Bing.  283 ; 
Matthias  v.  Mesnard,  2  C.  &  P.  352,  Best,  C.  J.  ;  are  privileged  from 
seizure  as  a  distress  for  the  rent  of  the  respective  premises,  where  they 
are  deposited  by  the  persons  in  whose  custody  they  are.  So,  goods 
delivered  in  pledge  to  a  pawnbroker ;  Swire  v.  Leach,  18  C.  B.,  N.  S.  479 ; 
34  L.  J.,  C.  P.  150;  or,  furniture  deposited  at  a  depository  warehouse  to 
be  taken  care  of ;  Miles  v.  Furber,  L.  B.,  8  Q.  B.  77  ;  are  privileged.    But, 
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horses  and  carriages  standing  at  livery  are  not  so  privileged.  Parsons  v- 
Gingell,  4  C.  B.  545.  This  case  is,  however,  inconsistent  with  Stoire  v. 
Leach,  ante,  p.  889,  see  L.  R.,  8  Q.  B.  82,  per  Cockburn,  C.  J.  The  things- 
must  have  been  delivered  or  sent  by  their  owner.  Clarke  v.  Millwall  Dock 
Co.,  17  Q.  B.  D.  494,  C.  A.  By  stat.'6  &  7  Vict.  c.  40,  s.  18,  looms,  materials, 
tools,  &c,  intrusted  in  order  to  be  used  or  worked  in  the  woollen,  linen, 
cotton,  silk,  &c,  manufactures,  cannot  be  seized  for  rent,  unless  due  from 
the  owner  of  them.  Gas  meters  and  fittings  for  gas,  including  gas  stoves, 
let  by  a  gas  company,  are  privileged  in  those  cases  in  which  the  Gasworks 
Clauses  Act,  1847  (10  &  11  V.  c.  15),  s.  14,  is  still  in  force.  Gaslight  and 
Coke  Co.  v.  Hardy,  17  Q.  B.  D.  619,  C.  A. 

By  the  Railway  Rolling  Stock  Protection  Act,  1872  (35  &  36  V.  c.  50), 
ss.  3,  5,  rolling  stock  in  a  work  is  not  liable  to  a  distress  for  rent  payable 
by  the  tenant  of  the  work,  to  an  extent  beyond  the  interest  of  the  tenant 
therein,  if  the  actual  owner  is  sufficiently  indicated  by  a  distinguishing 
mark  on  the  stock.  By  sect.  2,  '"rolling  stock'  includes  waggons,  trucks,, 
carriages  of  all  kinds,  and  locomotive  engines  used  on  railways  ;  '  rent ' 
includes  royalty,  or  other  reservation  in  the  nature  of  rent ;  '  work  ' 
includes  any  colliery,  quarry,  mine,  manufactory,  warehouse,  wharf,  pierr 
or  jetty,  in  or  on  which  is  any  railway  siding." 

By  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  V.  c.  61,  in 
the  case  of  tenancies  to  which  the  Act  applies,  vide  sects.  54,  61,  ante, 
p.  879,  sect.  45,  provides  that  "  agricultural  or  other  machinery,  which  is 
the  bona  fide  property  of  a  person,  other  than  the  tenant,  and  is  on  the 
premises  of  the  tenant,  under  a  bond  fide  agreement,  with  him,  for  the 
hire  or  use  thereof,  hi  the  conduct  of  his  business,  and  live  stock  of  all 
kinds,  which  is  the  bond  fide  property  of  a  person,  other  than  the  tenant, 
and  is  on  the  premises  of  the  tenant,  solely  for  breeding  purposes,  shall 
not  be  distrained  for  rent  in  arrear." 

Somewhat  analogous  to  this  class  of  cases  is  the  protection  given  by 
stat.  34  &  35  V.  c.  79,  to  the  goods  of  lodgers  against  distress  by  a 
superior  landlord  : — 

By  sect.  1,  if  any  superior  landlord  shall  levy,  or  authorise  to  be  levied, 
a  distress  on  any  furniture,  goods,  or  chattels  of  any  lodger  for  arrears  of 
rent  due  to  such  superior  landlord  by  his  immediate  tenant,  such  lodger 
may  serve  such  superior  landlord,  or  the  bailiff  or  other  person  employed 
by  him  to  levy  such  distress,  with  a  declaration  in  writing  made  by  such 
lodger,  setting  forth  that  such  immediate  tenant  has  no  right  of  property 
or  beneficial  interest  in  the  furniture,  &c,  so  distrained  or  threatened  to 
be  distrained  upon,  and  that  such  furniture,  &c,  are  the  property  or  in  the 
lawful  possession  of  such  lodger  ;  and  also  setting  forth  whether  any  and 
what  rent  is  due  and  for  what  period  from  such  lodger  to  his  immediate 
landlord  ;  and  such  lodger  may  pay  to  the  superior  landlord,  &c,  the  rent, 
if  any,  so  due  as  last  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  claim  of  such  superior  landlord.  And  to  such  declaration 
shall  be  annexed  a  correct  inventory,  subscribed  by  the  lodger,  of  the 
furniture,  &c,  referred  to  in  the  declaration. 

By  sect.  2,  if  any  superior  landlord,  or  any  bailiff,  or  other  person 
employed  by  him,  shall,  after  being  served  with  the  before-mentioned 
declaration  and  inventory,  and  after  the  lodger  shall  have  paid  or  tendered 
to  such  superior  landlord,  &c,  the  rent,  if  any,  which  by  the  last  preceding 
section  such  lodger  is  authorised  to  pay,  shall  levy  or  proceed  with  a 
distress  on  the  furniture,  goods,  or  chattels  of  the  lodger,  such  superior 
landlord,  &c,  shall  be  deemed  guilty  of  an  illegal  distress,  and  the  lodger 
may  apply  to  a  justice  of  the  peace  for  an  order  for  the  restoration  to  him 
of  such  goods ;  .  .  .  and  the  superior  landlord  shall  also  be  liable  to  an 
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action  at  law  at  the  suit  of  the  lodger,  in  which  action  the  truth  of  the 
declaration  and  inventory  may  likewise  be  inquired  into. 

By  sect.  8,  any  payment  made  by  any  lodger  pursuant  bo  sect.  1  shall 
be  deemed  a  valid  pa.yment  on  account  of  any  rent  due  from  him  to  his 
immediate  landlord. 

This  Act,  it  is  to  be  observed,  applies  to  a  lodger  only,  and  not  to  an 
under-tenant ;  and  as  the  Act  contains  no  definition  of  lodger,  the  question, 
as  to  whether  a  person  is  an  under-tenant  or  lodger,  is  one  of  considerable 
difficulty.  This  question  is  one  of  fact ;  Ness  v.  Stejyhenson,  9  Q.  B.  D. 
245 ;  but  the  judge  must  explain  to  the  jury,  the  requisite  conditions  for 
the  existence  of  the  relation  of  landlord  and  lodger.  Morton  v.  Palmer, 
51  L.  J.,  Q.  B.  7,  C.  A.  In  order  that  a  person,  occupying  part  of  a 
house,  should  be  a  lodger,  the  landlord  must  retain  such  control  and 
dominion  over  the  house,  as  is  usually,  in  this  country,  retained  by 
landlords  letting  lodgings  ;  S.  C.  ;  but  the  landlord  need  not  reside  in 
the  house ;  S.  C.  ;  Ness  v.  Stephenson,  siqwa,  and  the  lodger  may  have 
the  right  of  exclusive  occupation  of  the  greater  part  of  the  house,  and 
uncontrolled  right  of  ingress  and  egress.  S.  C. ;  Phillips  v.  Henson,  3 
C.  P.  D.  26.  It  has  even  been  said  that  the  lodger  may  be  under-tenant 
as  well  as  lodger.  S.  C.  Sed  qucere,  for  it  seems  impossible  that  these 
relations  should  co-exist :  the  possession  of  the  premises,  as  distinguished 
from  the  mere  occupation,  being,  in  the  case  of  a  lodger,  in  the  landlord, 
and  in  that  of  an  under-tenant,  in  the  under-tenant :  see  Allan  v.  Liver- 
pool,  L.  B.,  9  Q.  B.  191,  192,  per  Blackburn,  J.  ;  Smith  v.  S.  Michael, 
Cambridge,  3  E.  &  E.  390,  391,  per  cur. ;  and  the  only  remedy  the  lodger 
has,  against  the  landlord,  for  disturbance  of  his  occupation,  being  for 
breach  of  contract,  in  not  allowing  him  to  occupy  his  lodgings.  B.  v.  S. 
George's  Union,  L.  R.,  9  Q.  B.  90,  97,  per  Cockburn,  C.  J.  In  Heaivood 
v.  Bone,  13  Q.  B.  D.  179,  it  was  held  that  in  order  that  a  person  should 
be  a  lodger,  within  the  Act,  he  must  sleep  on  the  premises.  The  question 
of  lodger,  or  under-tenant,  has  been  much  discussed  in  the  following 
appeals  from  the  decisions  of  revising  barristers :  Bradley  v.  Baylis, 
Morfee  v.  Novis,  Kirhy  v.  Biffen,  8  Q.  B.  D.  195,  C.  A. ;  Ancketill  v. 
Baijlis,  10  Q.  B.  D.  577,  C.  A.";  Barnes  v.  Peters,  L.  R.,  4  C.  P.  539. 

The  lodger's  declaration  is  a  protection  against  the  particular  distress 
only,  in  respect  of  which  it  was  given.  Thwaites  v.  Wilding,  11  Q.  B.  D. 
421  ;  12  Q.  B.  D.  4,  C.  A.  It  need  not  state  that  the  declarant  is  a 
lodger,  nor  that  no  rent  is  due  to  his  immediate  landlord,  if  none  is  in 
fact  due.  Ex pte.  Harris,  16  Q.  B.  D.  130,  C.  A.  The  superior  landlord 
is  liable  to  the  lodger  A.,  if  he  sell  A.'s  goods  before  the  expiration  of  the 
five  clear  days,  required  by  2  W.  &  M.  sess.  1,  c.  5,  s.  1,  ante,  p.  882,  so 
that  A.  is  deprived  of  the  opportunity  of  serving  his  notice.  Sharp  v. 
Foivle,  12  Q.  B.  D.  385.  The  Act  seems  not  to  protect  lodger's  goods 
from  a  distress  by  the  grantee  of  a  rent-charge. 

3.  Cocks  or  sheaves  of  corn,  and  other  things  which  cannot  be  restored 
in  the  same  plight.  Butcher's  meat  falls  within  the  exception.  Morley 
v.  Pincombe,  2  Exch.  101.  The  rule  has,  however,  been  altered  by  2 
W.  &  M.  sess.  1,  c.  5,  s.  2  (s.  3,  Ruff.),  which  gives  the  right  to  distrain 
"  sheaves  or  cocks  of  corn,  or  corn  loose  or  in  the  straw,  or  hay  ;  "  and 
by  11  G.  2,  c.  19,  s.  8,  which  allows  distresses  of  "all  sorts  of.  corn  and 
grass,  hops,  roots,  fruits,  pulse,  or  other  product  whatsoever"  growing  on 
the  land  demised.  The  words  "  other  product  "  in  the  latter  Act  are  con- 
fined to  products  of  a  nature  similar  to  those  specified  in  the  section,  to 
all  of  which  the  process  of  becoming  ripe,  and  of  being  cut,  and  gathered, 
made,  and  laid  up  when  ripe,  are  incidental.  Clark  v.  Gaskart1t,S  Taunt. 
431  ;   2  B.   Moore,  491.     Thus,  the  section  does  not  include  trees  and 
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shrubs  growing  in  a  nursery  ground.  S.  C.  But  this  provision,  unlike 
the  former  one  (Johnson  v.  Faulkner,  2  Q.  B.  925),  applies  only  to 
distresses  made  by  landlord,  and  not  by  grantee  of  a  rent-charge.  Miller 
v.  Green,  2  C.  &  J.  142,  Ex.  Ch.  If  growing  crops  are  seized  and  sold 
before  they  are  ripe  the  sale  is  wholly  void.  Owen  v.  Legh,  3  B.  &  A. 
470,  cited  ante,  p.  883.  But,  where  they  were  sold  before  they  were  cut, 
and  were  cut  immediately  afterwards,  it  was  held  to  be  a  mere  irregularity, 
and  that  no  action  lay  without  proof  of  special  damage.  Bodgers  v. 
Parker,  18  C.  B.  112 ;  25  L.  J.,  C.  P.  220.  In  Proudlove  v.  Twemlow,  1 
Cr.  &  M.  326,  where  the  facts  much  resembled  those  in  Bodgers  v.  Parker, 
supra,  the  plaintiff  obtained  nominal  damages  ;  but  this  arose  from  the 
form  of  the  rule  argued,  it  being  one  to  reduce  the  damages  merely.  Per 
Jervis,  C.  J.,  in  Bodgers  v.  Parker,  supra. 

4.  Things  in  actual  use.  The  tools  a  man  is  using,  or  the  horse  he  is 
riding,  cannot  be  distrained,  on  account  of  the  great  danger  that  a  breach 
of  the  peace  would  be  committed  if  these  goods  were  seized.  Bead  v. 
Burley,  Simpson  v.  Hartopp,  ante,  p.  889  ;  Co.  Litt.  47  a.  The  same 
rule  applies  to  distress  for  trespass  damage  feasant.  Field  v.  Adams,  12 
Ad.  &  E.  649. 

By  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  V.  c.  21),  s.  4, 
"  The  following  goods  and  chattels  shall  be  exempt  from  distress  for  rent ; 
namely,  any  goods  or  chattels  of  the  tenant  or  his  family  which  would  be 
protected  from  seizure  in  execution  under  the  County  Courts  Act,  1846, 
s.  96,  or  any  enactment  amending  or  substituted  for  the  same."  (Vide 
infra.)  "Provided  that  this  enactment  shall  not  extend  to  any  case 
where  the  lease,  term,  or  interest  of  the  tenant  has  expired,  and  where 
possession  of  the  premises  in  respect  of  which  the  rent  is  claimed  has 
been  demanded,  and  where  the  distress  is  made  not  earlier  than  seven 
days  after  such  demand." 

The  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  s.  147,  which  has 
replaced  the  County  Courts  Act,  1846,  s.  96,  by  identical  words  protects 
from  seizure  "  the  wearing  apparel  and  bedding  "  of  the  person  against 
whose  goods  the  execution  has  issued,  "  or  his  family,  and  the  tools  and 
implements  of  his  trade,  to  the  value  of  51,"  "  Bedding"  here  includes 
bedstead.     Davis  v.  Harris,  (1900)  1  Q.  B.  729. 

5.  Animals  ferce  natures  are  privileged;  Co.  Litt.  47  a  ;  and  so,  it  is  there 
said,  are  dogs  ;  but  this  is  doubtful,  see  1  Smith's  L.  C.  10th  ed.  430,  431. 

6.  Goods  in  the  custody  of  the  law,  e.g.,  goods  distrained  damage 
feasant  or  taken  in  execution.  Co.  Litt.  47  a ;  Peacock  v.  Purvis,  2 
B.  &  B.  362 ;  Wright  v.  Dewes,  1  Ad.  &  E.  641.  But  now  by  14  &  15 
V.  c.  25,  s.  2,  growing  crops  seized  and  sold  under  an  execution  may, 
while  remaining  on  the  premises,  be  distrained  for  rent  accruing  due  after 
seizure  and  sale,  if  there  be  no  other  sufficient  distress  on  the  premises. 
Goods  in  the  possession  of  a  bankruptcy  messenger  are  not  privileged. 
Briggs  v.  Sowry,  8  M.  &  W.  729.  But  the  Bankruptcy  Act,  1883 
(46  &  47  V.  c.  52),  s.  42  (1),  amended  by  53  &  54  V.  c.  71,  s.  28,  provides 
that  "  the  landlord  or  other  person  to  whom  any  rent  is  due  from  the 
bankrupt  may  at  any  time,  either  before  or  after  the  commencement  of 
the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for  the 
rent  due  to  him  from  the  bankrupt,  with  this  limitation,  that  if  such 
distress  for  rent  be  levied  after  the  commencement  of  the  bankruptcy,  it 
shall  be  available  only  for  six  months'  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other  person  to  whom  the 
rent  may  be  due  from  the  bankrupt  may  prove  under  the  bankruptcy  for 
the  surplus  due  for  which  the  distress  may  not  have  been  available  ;  " 
(2)  for  the  purposes  of  this  section,  the  term  "  order  of  adjudication  " 
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includes  an  order  for  the  administration  of  the  estate  of  a  debtor  whose 
debts  do  not  exceed  501.,  or  of  a  deceased  person  who  dies  insolvent.  And 
by  the  Companies  Act,  1862  (25  &  26  V.  c.  89),  s.  163,  "where  any  com- 
pany is  being  wound  up  "  under  that  Act  "  by  the  court,  or  subject  to  the 
supervision  of  the  court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of  the  company  after 
the  commencement  of  the  winding-up  shall  be  void  to  all  intents."  See 
on  this  last  section,  Ex  pte.  Liverpool  Exchange  Co.,  L.  R.,  9  Eq.  370. 
It  only  protects  the  property  of  a  company  in  liquidation,  when  they  are 
the  tenants.  Ex  pte.  Heaven,  L.  R.,  6  Ch.  462  ;  In  re  Regent  United 
Service  Stores,  8  Ch.  D.  616,  C.  A.  And  see  Ex  pte.  N.  Staffordshire 
By.  Co.,  L.  R.,  19  Eq.  60  ;  and  In  re  N.  Yorkshire  Iron  Co.',  7  Ch.  D. 
661.  The  effect  of  the  J.  Act,  1875,  s.  10,  ante,  p.  308,  is  not  to  extend 
the  Bky.  Act,  1883,  s.  42  (1),  ante,  p.  892,  to  the  case  of  a  company  in 
liquidation.  Thomas  v.  Patent  Lionite  Co.,  17  Ch.  D.  250,  C.  A.  The 
51  &  52  V.  c.  62,  s.  1  (4,  6),  which  give  in  certain  cases  priority  to  claims 
for  rates,  taxes  and  wages,  may  seriously  affect  the  landlord's  right  to 
obtain  payment  of  rent  by  distress. 

In  the  cases  above  enumerated,  there  is  an  absolute  privilege  from 
distress,  though  in  the  case  of  lodger's  goods,  the  lodger  must  take  the 
steps  provided  by  the  Act  in  order  to  claim  the  privilege ;  but  there  are 
other  things  privileged,  provided  there  be  other  sufficient  distress  on  the 
premises ;  these  are — 

1.  Beasts  that  gain  the  land,  and  sheep.  51  H.  3,  st.  4,  Ruffhead 
(Capitula  Itineris,  1  Stat,  of  the  Realm,  p.  238)  ;  Co.  Litt.  47  a,  b.  The 
statute  applies  in  every  case,  whether  there  is  an  intermediate  tenancy 
between  the  occupier  and  distrainor  or  not.  Keen  v.  Priest,  4  H.  &  N. 
226,  239.  Cart  colts  and  young  steers  not  broken  in  or  used  for  harness 
or  the  plough,  are  not  beasts  which  gain  the  land.  S.  C.  See  also  46  & 
47  V.  c.  61,  s.  45,  ante,  p.  890. 

2.  Instruments  of  husbandry. 

3.  The  instruments  of  a  man's  profession  or  occupation.  Simpson  v. 
Hartopp,  ante,  p.  889  ;  Nargctt  v.  Nias,  1  E.  &  E.  439  ;  28  L.  J.,  Q.  B. 
143 ;  Co.  Litt.  47  a,  b.  See  also  51  &  52  V.  c.  21,  s.  4,  ante,  p.  892,  which 
gives  absolute  protection  to  a  limited  amount. 

4.  Growing  crops  seized  and  sold  under  an  execution,  distrained  under 
14  &  15  V.  c.  25,  s.  2,  ante,  p.  892. 

5.  By  the  Agricultural  Holdings  (England)  Act,  1883,  in  the  case  of 
tenancies  to  which  the  Act  applies  (vide  sects.  54,  61,  ante,  p.  879)  sect. 
45,  provides  that  five  stock  taken  on  the  land  by  the  tenant,  on  a  contract 
with  the  owner  for  feeding  at  a  fair  price,  shall  not  be  distrained,  if  there 
is  other  sufficient  distress,  and  if  there  is  not,  then  only  to  the  amount  of 
the  price  due,  or  to  be  paid,  for  the  feeding.  The  "fair  price"  need  not 
be  in  money.  L.  A  Yorkshire  Bank  v.  Belton,  15  Q.  B.  D.  457.  Cattle 
on  land  under  an  agreement  allowing  the  owner  "  the  exclusive  right  to 
feed  the  grass  on  the  land  for  four  weeks,"  are  not  within  the  section. 
Masters  v.  Green,  20  Q.  B.  D.  807. 

Where  conditionally  privileged  goods  are  taken  when  there  are  sufficient 
unprivileged  goods  to  satisfy  the  distress,  it  is  wholly  void,  and  the 
distrainor  is  liable  in  an  action  of  trespass  or  for  conversion  to  the  full 
value  of  goods.  Nargett  v.  Nias,  supra  ;  Keen  v.  Priest,  post,  p.  894. 
But  if  privileged  goods  are  taken,  along  with  others  not  privileged,  he  is 
a  trespasser  ah  initio  qua  the  privileged  goods  only.  Harvey  v.  Pocock, 
11  M.  &  W.  740.  It  should  be  observed  that  the  distrainor  is  only  bound 
to  satisfy  his  claim  primarily,  with  goods  that  were  distrainable  at 
common   law,  and  need  not  seize  growing  crops  or  other  things  made 
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distrainable  by  statute,  in  preference  to  goods  conditionally  privileged. 
Piggott  v.  Birtles,  1  M.  &  W.  441. 

If  the  landlord  agree  that  certain  goods  placed  on  the  land  demised 
shall  not  be  liable  to  distress,  or  that  he  will  not  distrain  till  a  certain 
condition  has  been  fulfilled,  he  will  be  liable  in  an  action  of  trespass  or 
for  conversion,  if  he  take  them  in  breach  of  the  agreement.  Horsford  v. 
Webster,  1  C.  M.  &  E.  696  ;  Giles  v.  Spencer,  3  C.  B.,  N.  S.  253  ;  26  L.  J., 
C.  P.  237.  Where  goods  have  been  left  in  a  depository  warehouse,  which 
is  in  the  apparent  possession  of  the  landlord,  he  cannot  seize  them  for 
rent  due  to  a  tenant  to  whom  he  has  in  fact  let  the  premises.  Miles  v. 
Furber,  L.  R.,  8  Q.  B.  77. 

DamagesJ]  In  the  case  of  an  illegal  distress,  the  measure  of  damages 
is  usually  the  value  of  the  goods  seized,  and  no  deduction  can  be  allowed 
for  any  rent  due.  Attach  v.  Bramwell,  3  B.  &  S.  520;  32  L.  J.,  Q.  B. 
146 ;  Nargett  v.  Nias,  ante,  p.  893.  So,  a  stranger,  whose  sheep  are  on 
a  tenant's  land,  may  bring  trespass  against  the  landlord  for  distraining 
them,  when  there  are  other  distrainable  goods  or  cattle  on  the  land,  and 
may  recover  the  full  value  of  the  sheep.  Keen  v.  Priest,  4  H.  &  N.  236  ; 
28  L.  J.,  Ex.  157.  The  plaintiff  is  entitled  to  recover  the  full  value  of 
the  goods,  although  he  has  only  a  special  property  in  them.  Swire  v. 
Leach,  18  C.  B.,  N.  S.  479  ;  34  L.  J.,  C.  P.  150.  Where  there  has  been  a 
wrongful  seizure,  and  a  man  has  been  placed  in  possession  for  some  days, 
the  plaintiff  may  recover  substantial  damages  though  he  has  had  the  use 
of  the  goods  all  the  time.  Bayliss  v.  Fisher,  7  Bing.  153  ;  ses  also  Doss 
v.  Doss,  post,  p.  913.  In  the  case  of  distress  and  sale  by  a  landlord  where 
no  rent  is  due,  the  jury  ought  under  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  4, 
ante,  p.  885,  in  an  action  on  that  statute,  to  be  directed  to  give  as 
damages  double  the  value  of  the  goods  seized.  Masters  v.  Farris,  1 
€.  B.  715. 


Defence. 

The  defence  must,  of  course,  in  each  case  depend  on  the  form  of  the 
•statement  of  claim  and  subsequent  pleadings.  It  will  be  easily  gathered 
from  what  is  stated  with  regard  to  the  right  of  action  in  each  class  of 
illegality  what  defences  can  be  raised.  Where  the  form  of  action  is 
trespass  qu.  cl.fr.,  or  trespass  tie  bonis  aspiortatis,  or  for  conversion,  see 
Defences  to  those  several  actions, post,  pp.  913,  926,  967.  See  also  Action 
of  lieplevin,  post,  pp.  1066  et  seq. 

The  defence  of  not  guilty  (by  stat.  11  G.  2,  c.  19,  ss.  19,  21)  as  to  which 
vide  ante,  p.  885,  admits  evidence  of  everything  that  might  lawfully  be  done 
in  order  to  make  the  distress.  Haine  v.  Davey,  4  Ad.  &  E.  892  ;  Williams 
v.  Jones,  11  Ad.  &  E.  643  ;  following  Boss  v.  Clifton,  Id.  631  ;  Eagleton 
v.  Gutteridge,  11  M.  &  W.  465.  Where  some  privileged  goods  are  taken, 
the  defendant  may  justify  under  that  defence  as  to  the  taking  of  goods 
not  privileged.     Harvey  v.  Pococh,  ante,  p.  893. 

The  defence  arising  under  11  G.  2,  c.  19,  ante,  p.  888,  &\\6l  post,  p.  1069, 
where  the  goods  have  been  fraudulently  removed,  must  be  specially 
pleaded  ;  for  11  G.  2,  c.  19,  s.  21,  by  which  the  landlord  is  enabled  to 
plead  the  general  issue,  relates  only  to  distresses  made  upon  premises  in 
respect  of  which  the  rent  is  due.  Fwrneaux  v.  Fothcrby,  4  Camp.  136, 
Ld.  Ellenborough ;  Postman  v.  Barrel,  6  C.  &  P.  225,  226,  Tindal,  C.  J.  ; 
and  other  cases  cited  2  Wins.  Saund.  284  c,  (2),  (d). 

A  landlord  whose  bailiff  has  wrongfully  distrained  fixtures  is  not  liable 
in  trespass,  although  he  has  received  the  proceeds,  but  in  ignorance  of  the 
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illegal  act.  Freeman  v.  Rosher,  13  Q.  B.  780.  But  where  the  broker 
takes  goods  which  it  was  intended  that  he  should  take,  the  landlord  is 
liable  for  any  irregularity  in  the  conduct  of  the  distress.  Haseler  v. 
Lemoyne,  5  C.  B.,  N.  S.  530;  28  L.  J.,  C.  P.  103.  Where  a  distress 
warrant  was  signed  by  defendant  as  agent  of  the  landlord,  and  rent  was 
tendered  to  the  defendant  before  actual  distress,  the  defendant  was  held 
liable  in  trespass  for  damages,  including  an  illegal  exaction  by  the  broker 
employed  by  him  of  excessive  costs  of  distress.  Bennett  v.  Bayes,  5  H.  & 
N.  391 ;  29  L.  J.,  Ex.  224.  The  landlord  is  not  liable  for  an  assault 
committed  by  the  broker  in  executing  the  warrant.  See  Richards  v.  W. 
Middlesex  Waterivorks  Co.,  15  Q.  B.  D.  660.  A  pound-keeper  is  not 
liable  for  goods  wrongfully  distrained,  unless  he  exceeds  his  duty  or 
assents  to  the  trespass.  Badkin  v.  Powell,  Cowp.  478.  And  where  a 
servant,  authorised  to  distrain  cattle  damage  feasant,  drives  cattle  off  the 
plaintiff's  land  into  his  master's,  and  then  distrains  them,  the  master  is 
not  liable  in  trespass.     Lyons  v.  Martin,  8  Ad.  &  E.  512. 

Where  a  statute  enacts  that  the  owner  shall  allow  the  occupier  of 
premises  to  deduct  out  of  the  rent  from  time  to  time  becoming  due,  the 
sums  of  money  which  the  occupier  pays  the  vestry  for  works  done  by 
them  under  the  Act,  the  occupier  can  only  avail  himself  of  the  provision 
when  he  has  actually  paid  the  money ;  and  therefore  a  distress  for  rent 
due  after  service  of  a  demand  for  payment  from  the  vestry,  but  before 
payment,  is  legal.  Ryan  v.  Thompson,  L.  R.,  3  C.  P.  144.  If  before  sale 
of  the  distress  the  payment  be  made  to  the  vestry  by  the  tenant,  the 
landlord  may,  nevertheless,  go  on  and  sell  enough  of  the  distress  to 
defray  the  expenses  of  the  distress.  Id.  But  a  bailiff  who  has  been 
withdrawn  by  the  landlord  cannot  go  on  and  sell  for  this  purpose  ;  if  he 
do  so  the  sale  is  void,  and  no  property  passes  to  the  purchaser.  Harding 
v.  Hall,  14  L.  T.  410;  E.  T.  1866,  Ex. 
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This  action  is  founded,  not  upon  any  wrong  done  to  the  woman  seduced, 
but  upon  that  done  to  the  person  who  has  aright  to  her  services,  and  who 
is  always  the  plaintiff.  The  origin  and  principle  of  actions  for  seducing 
•or  enticing  away  servants,  or  those  who  have  entered  into  contracts  for 
personal  service,  are  discussed  in  Lumley  v.  Gye,  2  E.  &  B.  216  ;  22  L.  J., 
Q.  B.  463.  Even  although  the  relation  of  master  and  servant  do  not 
strictly  exist  between  A.  and  B.,  A.  can  sue  C,  for  maliciously  inducing 
B.  to  break  his  contract  of  exclusive  personal  service  with  A.,  thereby  in 
fact  and  naturally  causing  injury  to  A.  S.  C. ;  Bowen  v.  Hall,  6  Q.  B.  D. 
333,  C.  A.  The  same  principle  applies  to  business  contracts.  Exchange 
Telegraph  Co.  v.  Central  News,  (1897)  2  Ch.  48 ;  Id.  v.  Gregory,  (1896)  1 
•Q.  B.  147,  C.  A.  ;  and  it  is  sufficient  to  prove  facts  from  which  it  may  be 
inferred  that  some  damage  must  result  to  A.  S.  C.  In  all  cases,  how- 
ever, there  must  be  a  valid  contract  between  A.  and  B.  De  Francesco  v. 
Barnum,  45  Ch.  D.  430.  And  it  is  not  actionable  for  A.  to  induce  a 
master  lawfully  to  discharge  his  servant  F.  and  not  to  employ  him  again, 
although  damage  is  thereby  caused  to  F.  Allen  v.  Flood,  (1898)  A.  C.  1, 
D.  P.  Even  although  A.  acts  in  concert  with  others.  Huttley  v.  Sim- 
mons, (1898)  1  Q.  B.  181.  In  all  such  cases  A.'s  motive  for  so  acting  is 
immaterial.     Allenx.  Flood,  supra. 
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In  an  action  for  seduction,  the  plaintiff  may  have  to  prove  (1),  that  the 
party  seduced  was  in  the  plaintiff's  service;  and  (2),  the  seduction  and 
(3),  the  subsequent  loss  of  service. 

Evidence  of  the  service.]  Although  this  action  cannot  be  maintained 
without  some  proof  of  the  service,  or  liability  to  service,  and  it  is  not 
sufficient  merely  to  show  that  the  plaintiff  has  incurred  an  expense  in 
consequence  of  the  confinement  of  the  party  seduced  ;  Saterthwaite  v. 
Duerst,  5  East,  47,  n.  ;  4  Doug.  315  ;  Postlethwaite  v.  Parkes,  3  Burr. 
1878;  Hall  v.  Hollander,  4  B.  &  C.  662;  Grinnell  v.  Wells,  7  M.  &  Gr. 
1033 ;  yet  it  is  not  necessary  to  prove  an  actual  contract  of  service,  or 
that  wages  have  been  paid.  Evans  v.  Walton,  L.  R.,  2  C.  P.  615.  "Where 
the  daughter  is  a  minor,  living  at  her  father's  house,  the  service  may  be 
presumed  ;  Harris  v.  Butler,  2  M.  &  W.  542  ;  jper  Parke,  B.,  Maunder  v. 
Venn,  M.  &  M.  324 ;  B.  v.  Chillesford,  4  B.  &  C.  102  ;  so,  where  a  minor 
has  been  away  from  home  in  domestic  service  and  that  service  is  deter- 
mined, the  father's  right  to  her  services  instantly  revives,  and  he  can 
maintain  an  action  if  she  be  seduced  while  returning  home.  Terry  v. 
Hutchinson,  L.  R.,  3  Q.  B.  599.  And  where  the  daughter  is  of  age  (in 
which  case  also  the  action  is  maintainable,  Booth  v.  Charlton,  cited  5 
East,  47  :  Tullidge  v.  Wade,  3  Wils.  18),  the  slightest  evidence  of  service, 
such  as  milking  cows,  has  been  held  sufficient.  Bennett  v.  Allcott,  2  T.  R. 
168.  Even  making  tea  has  been  said  to  be  an  act  of  service.  Per  Abbott, 
C.  J.,  Carr  v.  Clarke,  2  Chitty,  261 ;  Mann  v.  Barrett,  6  Esp.  32.  Where 
a  daughter  has  been  seduced,  the  parents  may  maintain  an  action  on  the 
supposed  relation,  though  the  rank  and  circumstances  of  the  parties  make 
it  improbable  that  she  should  be  treated  as  a  menial  servant.  Fores  v. 
Wilson,  Peake,  55. 

It  must  in  general  appear  that  the  daughter  was  residing  with  the 
father  at  the  time  of  the  seduction,  or  at  least,  that  though  absent  from 
home,  she  was  still  constructively  in  his  service.  Thus,  where  the  plain- 
tiff put  a  daughter  out  to  board  and  reside  with  the  defendant  as  an 
apprentice  for  two  years,  no  action  was  held  to  lie  against  the  defendant 
for  seducing  her,  whereby  she  became  ill,  and  was  obliged  to  remove  to 
the  plaintiff's  house  again,  and  to  be  supplied  by  him  with  medicines,  &c. 
Harris  v.  Butler,  2  M.  &  W.  539.  Where  the  daughter  at  the  time  of  the 
seduction  was  acting  as  housekeeper  to  her  brother-in-law,  and  though 
she  might  have  left  him  when  she  pleased,  had  no  intention  of  so  doing ; 
it  was  held  that  the  action  could  not  be  maintained.  Dean  v.  Peel,  5 
East,  45.  Where  the  daughter,  though  in  the  service  of  a  relation,  or 
keeping  a  separate  establishment  of  her  own,  was  in  the  habit  of  paying 
to  her  father  part  of  her  wages  ;  held  that  this  circumstance  gave  him  no 
right  of  action.  Carr  v.  Clarke,  2  Chitty,  260  ;  Manley  v.  Field,  7  C.  B. 
N.  S.  96  :  29  L.  J.,  C.  P.  79.  So,  although  the  daughter  intended  to  return 
to  her  father's  when  she  quitted  her  service ;  Blaymire  v.  Haley,  6  M.  & 
W.  55  ;  or  where  the  daughter  was  spending  a  few  days'  holiday  with  the 
plaintiff,  her  mother.  Hedges  v.  Tagg,  L.  R.,  7  Ex.  283.  So,  where  the 
daughter,  by  permission  of  the  mistress,  did  work  for  her  mother  after 
the  usual  day's  work  was  done.  Thompson  v.  Boss,  5  H.  &  N.  16  ;  29 
L.  J.,  Ex.  1. 

But  where  the  daughter  lived  at  her  father's  house  from  6  p.m.  to 
7  a.m.  daily,  and  during  the  rest  of  her  time  was  occupied  in  the  service 
of  the  defendant  as  a  labourer  in  husbandry  :  held  that  there  was  sufficient 
evidence  of  service  under  the  father.  Bist  v.  Faux,  4  B.  &  S.  409  ;  32 
L.  J.,  Q.  B.  386.  So,  where  by  permission  of  her  parents  she  attended  to 
the  defendant's  shop  for  a  few  days,  during  the  temporary  absence  of  his. 
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wife,  the  action  was  held  maintainable.     Griffiths  v.  Teetgen,  15  C.  B.  344  • 
24  L.  J.,  C.  P.  35.    So,  where  the  daughter  was  on  a  visit  animo  revertendi. 
Johnson  v.  M'Adam,  cited  5  East,  47  ;  see   Terry  v.  Hutchinson,  ante 
p.  896. 

Where  the  daughter  was  a  married  woman,  separated  from  her  husband, 
and  living  as  servant  with  her  father,  it  was  held  that  the  latter  might 
maintain  this  action,  as  he  had  a  right  as  against  a  wrongdoer  to  her 
services.  Harper  v.  Luffhm,  7  B.  &  C.  387.  Where  the  action  was 
brought  by  the  aunt  of  the  party  seduced,  with  whom  she  resided,  it  was 
held  that  she  stood  in  loco  parentis,  and  was  entitled  to  recover,  though 
the  mother  was  living.  Edmondson  v.  Machell,  2  T.  R.  4.  So,  where  the 
plaintiff,  an  officer  in  the  army,  had  adopted  the  daughter  of  a  deceased 
soldier,  he  was  held  entitled  to  maintain  this  action.  Irtoin  v.  Dearman, 
11  East,  23.  So,  a  master,  not  related  to  his  servant,  may  recover 
damages  against  the  defendant  for  debauching  her.  Fores  v.  Wilson, 
Peake,  55  ;  see  Hall  v.  Hollander,  4  B.  &  C.  663.  But,  the  action  cannot 
be  supported  by  the  trustee  of  the  bankrupt  master.  Howard  v.  Crowthcr 
8  M.  &  W.  601. 

The  relation  of  master  and  servant  must  exist  at  the  time  of  the 
seduction  :  Davies  v.  Williams,  10  Q.  B.  725  ;  Hedges  v.  Tagg,  ante, 
p.  896  ;  and  also  at  the  time  of  the  confinement  where  that  is  relied  on  as 
the  occasion  of  loss  of  service.  S.  C,  Id.  See  also  Harris  v.  Butler,  ante, 
p.  896. 

Evidence  of  the  seduction  and  loss  of  service.]  Loss  of  service  consequent 
on  the  seduction  is  necessary  to  support  the  action  whether  framed  in 
trespass  :  Eager  v.  Grimwood,  1  Exch.  61 ;  or,  in  case  ;  Grinnell  v.  Wells, 
7  M.  &  Gr.  1033;  see  Hedges  v.  Tagg,  ante,  p.  896.  The  action  is  com- 
monly brought  against  the  defendant  for  debauching  the  plaintiffs 
daughter  or  female  servant,  and  in  this  case  the  illness,  consequent  on 
her  pregnancy  and  confinement,  is  usually  relied  on  as  evidence  of  loss  of 
service  :  but  the  action  was  held  to  lie,  though  the  daughter  had  not  been 
actually  confined  before  action  brought,  and  though  the  plaintiff  had 
voluntarily  turned  her  out  of  his  house  upon  discovery  of  her  pregnancy. 
Per  Ld.  Denman,  C.J.,  Joseph  v.  Corvander,  Winton  Sum.  Ass.  1834.  In 
Manville  v.  Thomson,  2  C.  &  P.  303,  the  action  was  maintained,  although 
it  did  not  appear  that  the  daughter  had  become  pregnant. 

The  action  is  also  maintainable  for  enticing  or  keeping  a  servant  away 
from  her  master's  service  without  debauching  her,  the  actual  removal  of 
the  servant  constituting  the  loss  of  service.  Evans  v.  Walton,  L.  R.,  2 
C.  P.  615.     See  also  Lumley  v.  Gye,  and  Boiven  v.  Hall,  ante,  p.  896. 

Damages — Evidence  in  aggravation.]  Although  the  loss  of  service  is  the 
legal  foundation  of  this  action,  and  though  it  is  difficult  to  reconcile  with 
principle  the  giving  of  greater  damages  on  another  ground,  the  practice 
has  become,  mveterate,  and  cannot  now  be  shaken.  Per  Ld.  Ellenborough, 
C.J.,  in  Irwin  v.  Dearman,  11  East,  24.  Damages  may  therefore  be 
given  for  the  loss  which  the  plaintiff  has  sustained  by  being  deprived  of 
the  society  and  comfort  of  his  child,  and  by  the  dishonour  which  he 
suffers.  Southernwood  v.  Bamsden,  2  Selw.  N.  P.  13th  ed.  1066  ;  Chambers 
v.  Irivin,  Id. ;  Bedford  v.McKoivl,  3  Esp.  119  ;  Tullidge  v.  Wade,  3  Wils. 
19 ;  Andrews  v.  Askey,  8  C.  &  P.  9,  10.  The  jury  are  to  take  into  con- 
sideration the  situation  in  life  of  the  parties  ;  but  evidence  of  the  defen- 
dant's means  is  irrelevant  to  the  issue,  and  therefore  not  admissible. 
Hodsoll  v.  Taylor,  L.  R.,  9  Q.  B.  79. 

The  plaintiff  may  prove  that  the  defendant  was  addressing  his  daughter 
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as  an  honourable  suitor.  Docld  v.  N orris,  3  Camp.  519 :  Elliott  v.  Nichlin, 
5  Price,  641.  It  has  been  held  that  neither  in  chief  nor  in  cross-examina- 
tion can  the  plaintiff  show  that  the  defendant  had  previously  made  a 
promise  of  marriage  to  the  daughter ;  for  this  is  a  distinct  cause  of  action 
by  the  daughter.  Dodd  v.  Norris,  supra  ;  Tullidge  v.  Wade,  3  Wils. 
19.  But  several  cases  are  mentioned  in  2  Stark.  Evid.  3rd  ed.  990,  where 
such  evidence  has  been  admitted,  not  with  the  view  of  augmenting  the 
damages,  but  to  vindicate  the  character  of  the  person  seduced,  and  to 
show  the  means  used  by  the  defendant  to  effect  the  injury  ;  and  in  C apron 
v.  B almond,  Exeter  Sp.  Ass.  1831,  Park,  J.,  not  only  allowed  proof  of  a 
promise,  but  also  that  the  defendant  had  persuaded  the  daughter  to  take 
measures  to  destroy  her  offspring,  and  had  spoken  to  her  about  hiring  a 
nurse,  and  other  arrangements  in  contemplation  of  marriage,  these  facts 
being  all  immediately  connected  with  the  act  complained  of. 

The  plaintiff  is  allowed  to  prove  the  amount  of  the  expenses  sustained 
by  him  in  consequence  of  his  daughter's  confinement,  &c.  The  expenses 
of  medical  attendance,  though  not  paid,  may  be  recovered.  Dixon  v.  Bell, 
1  Stark.  289.  Declarations  of  the  defendant's  wife,  tending  to  prove  a 
confederacy  between  them  to  seduce  the  plaintiff's  daughter,  have  been 
admitted  in  aggravation.     Knowles  v.  Compigne,  Winton  Sum.  Ass.  1835. 

Evidence  of  character.']  The  plaintiff  cannot  give  evidence  of  the 
daughter's  good  character,  except  in  answer  to  evidence  of  general  bad 
character  given  on  the  other  side  ;  Bamfield  v.  Massey,  1  Camp.  460  ;  and 
even  where  the  daughter  had  been  cross-examined  as  to  circumstances 
of  extreme  indelicacy  and  levity  in  her  conduct,  Ld.  Ellenborough  ruled 
that  the  plaintiff  was  not  at  liberty  to  call  witnesses  to  character,  for 
there  was  an  opportunity  of  explaining  on  re-examination,  the  questions 
put  on  the  cross-examination.  Id.  But,  in  another  case,  where  the 
cross-examination  of  the  party  seduced  went  to  show  that  she  had  con- 
ducted herself  immodestly  towards  the  defendant  before  the  seduction, 
and  had  kept  improper  company,  the  plaintiff  was  allowed,  without 
objection,  to  prove  the  general  good  character  and  modest  deportment 
of  his  daughter,  and  the  general  respectability  of  the  family.  Bate  v. 
Hill,  1  C.  &  P.  100.     See  ante,  pp.  87,  88. 

Costs.]  As  to  plaintiff's  right  to  costs,  vide  ante,  pp.  297,  301.  The 
County  Court  has  no  original  jurisdiction  to  entertain  an  action  for 
seduction.     51  &  52  V.  c.  43,  s.  56. 

Defence. 

The  defendant  may  show  that  he  is  not  the  father  of  the  child,  though 
he  admits  the  criminal  intercourse,  for  this  negatives  the  loss  of  service. 
Eager  v.  Grimwood,  1  Exch.  61. 

Damages. — Evidence  in  mitigation.]  Where  the  plaintiff  has  been 
guilty  of  gross  misconduct  in  suffering  the  defendant  to  continue  his 
visits  as  a  suitor  to  his  daughter,  knowing  that  he  was  a  married  man, 
on  an  alleged  probability  of  divorce,  Ld.  Kenyon  nonsuited  the  plaintiff. 
Beddie  v.  Scoolt,  Peake,  240.  But  it  may  be  doubted  whether  this  was 
not  rather  matter  in  reduction  of  damages.  In  mitigation  of  damages 
the  defendant  may  show  the  loose  character  of  the  girl ;  but  if  she  be 
asked  whether,  before  her  acquaintance  with  the  defendant,  she  had  not 
been  criminally  connected  with  other  men,  she  is  not  bound  to  answer 
the  question.     Dodd  v.  Norris,  3  Camp.  519.     See  further,  ante,  pp.  87, 
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89.  Where,  however,  the  evidence  would  tend  to  show  that  the  defendant 
is  not  the  father  of  the  child,  it  may  be  otherwise.  Garbutt  v.  Simpson, 
32  L.  J.,  M.  C.  186.  He  may  prove  expressions  of  the  daughter  tending 
to  show  the  levity  of  her  character ;  but  if  the  expressions  also  tend  to 
contradict  her  evidence,  they  cannot  be  proved  without  previously  asking 
her,  on  cross-examination,  whether  she  used  them.  Carpenter  v.  Wall, 
11  Ad.  &  E.  803. 


ACTION   FOR  ASSAULT   AND   BATTERY. 

Evidence  of  the  assault.]  An  attempt  to  do  a  corporal  injury  to 
another,  coupled  with  a  present  ability,  or  any  act  or  gesture  from  which 
an  intention  to  commit  a  battery  may  be  implied,  is  an  assault.  Genner 
v.  Sparkes,  1  Salk.  79  ;  Bead  v.  Coker,  13  C.  B.  850;  22  L.  J.,  C.  P.  201. 
So,  riding  after  a  person  and  obliging  him  to  run  away  to  avoid  being 
beaten,  is  an  assault.  Mortin  v.  Shoppee,  3  C.  &  P.  373.  To  upset  a 
chair  or  carriage  in  which  a  person  is  sitting  is  an  assault.  Hopper  v. 
Beeve,  7  Taunt.  700.  To  throw  a  lighted  squib  at  A.,  who,  in  self- 
defence,  throws  it  from  him,  so  that  it  accidentally  falls  on  B.,  is  an 
assault  by  the  first  thrower  on  B.  Scott  v.  Shepherd,  2  W.  Bl.  892  ; 
1  Smith's  Lead.  Cases.  Where  parish  officers  cut  off  the  hair  of  a 
pauper  against  her  will,  it  was  held  to  be  an  assault.  Forde  v.  Skinner, 
4  C.  &  P.  239. 

A  battery,  which  always  includes  an  assault,  is  the  actual  doing  an 
injury,  be  it  ever  so  small,  in  an  angry  or  revengeful,  or  rude  or  insolent 
manner,  as  by  spitthig  in  a  man's  face,  or  violently  jostling  him  out  of 
the  way.  B.  N.  P.  15.  To  throw  water  upon  a  person  is  a  battery. 
Pursell  v.  Horn,  8  Ad.  &  E.  602.  An  assault  or  battery  must  be  an  act 
done  against  the  will  of  the  party  assaulted  ;  per  Patteson,  J.,  Christo- 
pherson  v.  Bare,  11  Q.  B.  477.  Therefore  a  touch  or  stroke  in  jest  is  no 
assault.  Williams  v.  Jones,  Cas.  temp.  Hardw.  301.  So,  a  touching  to 
engage  attention.  Coward  v.  Baddeley,  4  H.  &  N.  478  ;  28  L.  J.,  Ex. 
260.  It  is  not  essential  that  the  act  should  appear  to  be  wilful,  it  is 
enough  if  it  be  negligent ;  for  no  man  shall  be  excused  of  a  trespass 
except  it  may  be  judged  utterly  without  his  fault.  Weaver  v.  Ward, 
Hob.  134;  Com.  Dig.  Pleader,  Trespass  (3  M.  20,  30,  31).  But  it  has 
been  held  by  Denman,  J.,  after  reviewing  the  previous  cases,  that 
where  the  act  was  accidental  in  the  sense  of  being  unintentional, 
and  there  was  no  negligence,  trespass  will  not  lie.  Stanley  v.  Powell, 
(1891)  1  Q.  B.  86.  Thus,  where  shot  from  the  defendant's  gun  glanced 
from  a  tree  and  struck  the  plaintiff',  the  defendant  was  held  not  liable  in 
the  absence  of  negligence.     S.  C. 

Liability  of  the  defendant.}  Where  "  in  course  of  carrying  out  his 
employment  the  servant  commits  an  excess  beyond  the  scope  of  his 
authority  the  master  is  liable,"  even  though  the  servant  be  thereby  guilty 
of  a  criminal  act.  Dyer  v.  Munday,  (1895)  1  Q.  B.  742,  746,  C.  A., 
following  Greenwood  v.  Seymour,  7  H.  &  N.  355  ;  30  L.  J.,  Ex.  327, 
Ex.  Ch.  See  also  cases  collected,  ante,  p.  762.  Other  cases  relating  to 
the  liability  of  the  defendant  for  an  assault  actually  committed  on  the 
plaintiff  by  another  person  by  his  authority  are  collected  post,  pp.  903 
et  sea. 
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Damages.]  The  circumstances  of  time  and  place,  when  and  where  the 
insult  was  given,  require  different  damages  ;  thus  it  is  a  greater  insult 
to  be  beaten  upon  the  Royal  Exchange  than  in  a  private  room  ;  per 
Bathurst,  J.,  Tullidge  v.  Wade,  3  Wils.  19  ;  and  see  Bracegirdle  v.  Orford, 

2  M.  &  IS.  77  ;  Merest  v.  Harvey,  5  Taunt.  442,  444,  per  Heath,  J.  See 
further  sub  tit.  Action  for  false  imprisonment,  post,  p.  90S.  As  to  remote- 
ness of  consequential  damage,  see  Glover  v.  L.  d-  S.  W.  Ry.  Co.,  L.  E., 

3  Q.  B.  25. 

Defence. 

There  is  no  assault  if  the  plaintiff  consented  to  the  defendant's  act. 
Christopherson  v.  Bare,  ante,  p.  899.  Nor  if  the  injury  is  the  result 
entirely  of  a  superior  agency,  and  is  unavoidable,  and  the  conduct  of  the 
defendant  entirely  without  fault.  Gibbons  v.  Pepper,  1  Ld.  Raym.  38  ; 
Wakeman  v.  Robinson,  1  Bing.  213;  Hall  v.  Fearnleij,  3  Q.  B.  919; 
B.  N.  P.  15.  See  Holmes  v.  Mather,  L.  R.,  10  Ex.  261.  And  "  it  is  believed 
that  all  the  cases  in  which  inevitable  accident  has  been  held  an  excuse 
for  what  prima  facie  was  a  trespass,  can  be  explained  on  the"  principle 
"  that  the  circumstances  were  such  as  to  show  that  the  plaintiff  had  taken 
the  risk  upon  himself."  Fletcher  v.  Rylands,  L.  R.,  1  Ex.  287,  Ex.  Ch., 
per  Cur.  It  was  held  that  where  the  assault  amounted  to  a  felony,  for 
which  the  defendant  had  not  been  prosecuted,  the  plaintiff  would  be 
nonsuit.  Wellock  v.  Constantine,  2  H.  &  C.  146  ;  32  L.  J.,  Ex.  285. 
In  Wells  v.  Abrahams,  L.  R.,  7  Q.  B.  554,  per  Citr.,  this  doctrine 
was,  however,  altogether  doubted.  See  further  Ex  pte.  Ball,  10  Ch.  D. 
667,  C.  A.  ;  Midland  Insur.  Co.  v.  Smith,  6  Q.  B.  D.  561  ;  Roope  v. 
D'Avigdor,  10  Q.  B.  D.  412  ;  and  Appleby  v.  Franklin,  17  Q.  B.  D.  93. 

Mitigation  of  damages.']  The  defendant  may  prove  any  circumstances 
in  mitigation  which  tend  to  reduce  the  quantum  of  damages,  and  which 
could  not  have  been  pleaded  as  a  defence  to  the  action.  See  Rules,  1883, 
0.  xxi.,  r.  4,  ante,  p.  310.  Thus  he  may  for  this  purpose  give  evidence  of 
a  prior  assault  on  him  by  the  plaintiff.  Syers  v.  Chapman,  2  C.  B.,  N.  S. 
438.     See  further  sub  tit.  Action  for  false  imprisonment,  post,  p.  910. 

Evidence  under  defence  of  self-defence — Excess.]  One  of  the  most 
common  defences  in  this  action  is  that  the  plaintiff  made  the  first  assault, 
and  that  the  defendant's  battery  was  in  self-defence.  Co.  Litt.  212  b. 
If  the  plaintiff  takes  issue  on  this  defence,  he  puts  the  whole  defence  in 
issue,  and  the  defendant  will  have  to  prove  the  prior  assault  by  the 
plaintiff,  which  occasioned  the  defendant's  assault.  Timothy  v.  Simptson, 
1  C.  M.  &  R.  757.  If  he  prove  that  the  plaintiff  lifted  up  his  stick  and 
offered  to  strike  him,  it  may  be  a  sufficient  assault  to  justify  his  striking 
the  plaintiff",  and  he  need  not  stay  till  the  plaintiff  has  actually  struck 
him.  B.  N.  P.  18.  But  it  is  not  every  assault  that  will  justify  every 
battery  ;  and  it  is  matter  of  evidence  whether  the  assault  was  proportion- 
able to  the  battery.  Thus,  if  A.  strikes  B.,  B.  cannot  justify  drawing  his 
sword  and  cutting  off  A.'s  hand.  Cook  v.  Beal,  1  Ld.  Raym.  177.  How- 
ever, in  such  case,  the  plaintiff  was  not,  in  general,  allowed  to  take 
advantage  of  the  excess  in  the  violence  of  the  defendant's  assault  under  a 
general  replication  denying  the  facts  relied  upon  as  a  defence,  but  should 
have  replied  the  excess.  Dale  v.  Wood,  7  B.  Moore,  33  ;  Oakes  v.  Wood, 
3  M.  &  W.  150.  And  now,  by  Rules,  1883,  O.  xix.,  r.  15,  ante,  p.  309; 
each  party  must  allege  all  those  facts  not  appearing  in  the  previous 
pleadings,  on  which  he  means  to  rely,  as  if  not  raised  would  be  likely  to 
take  the  opposite  party  by  surprise  ;  and  by  O.  xxiii.,  r.  6,  ante,  p.  310, 
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matters  that  were  formerly  pleaded  by  way  of  new  assignment,  may  now 
be  introduced  by  amendment,  or  reply.  Where  the  plaintiff  alleges 
and  proves  an  assault  and  battery,  and  the  defence  alleges  matter  to 
justify  both,  the  defendant  must  prove  enough  of  his  defence  to  justify 
both.  Per  Cur.,  Lamb  v.  Burnett,  1  C.  &  J.  294.  So,  when  the  declaration 
alleged  an  assault,  a  turning  out  of  plaintiff's  house,  and  imprisonment, 
and  the  plea  (besides  not  guilty)  justified  the  assault  and  removal  by  a 
molliter  inanus,  Sea.,  and  that  because  the  plaintiff  assaulted  him,  the 
defendant  gave  him  in  charge  to  a  constable  ;  it  was  held,  that  if  the 
plaintiff  proved  the  imprisonment,  the  defendant  must  prove  the  prior 
assault  by  the  plaintiff.  Beece  v.  Taylor,  4  Nev.  &  M.  469;  Phillips  v. 
Howgate,  5  B.  &  A.  220. 

When  the  plaintiff  could  justify  his  first  assault,  he  must  have  replied 
such  matter  of  justification  specially  ;  for  it  could  not  be  given  in  evidence 
under  a  general  replication.  King  v.Phippa/rd,  Carth.  281 ;  B.  N.  P.  18. 
Thus,  he  could  not  show  that  the  first  assault  was  lawfully  committed  by 
him  in  enforcing  a  public  right  of  way  which  the  defendant  prevented  him 
from  using.  Bird  v.  Jones,  7  Q.  B.  742,  750,  per  Patteson,  J.  And  the 
rule  would  be  the  same  under  Rules,  1883,  O.  xix.,  r.  15,  ante,  p.  309. 

Evidence  on  defence  of  justification  in  defence  of  possession, ,]  If  the 
defendant  pleaded  that  he  was  possessed  of  a  house,  &c,  and  that  the 
plaintiff,  without  his  licence,  entered  and  disturbed  him,  whereupon  he 
requested  the  plaintiff  to  depart,  and,  on  refusal,  gently  lay  hands  upon 
him  to  turn  him  out ;  and  the  plaintiff'  joined  issue  ;  the  defendant  must 
have  shown  his  possession,  the  plaintiff's  entry  and  disturbance,  the 
request  to  depart,  and  his  refusal.  If,  in  fact,  the  defendant  was  guilty 
of  an  excess  of  violence  in  resisting  the  plaintiff,  the  latter  should  formerly 
have  new  assigned  or  replied  such  excess.  Weaver  v.  Bush.  8  T.  R.  78. 
Rules,  1883,  O.  xxiii.,  r.  6,  ante,  p.  310,  abolish  new  assignments  and 
provide  that  matters  that  would  formerly  have  been  new  assigned,  may 
now  be  introduced  by  amendment  of  the  statement  of  claim,  or  by  way 
of  reply.  If  the  plaintiff  enter  forcibly  into  the  defendant's  house,  the 
latter  may  resist  force  by  force  without  any  previous  request  to  depart, 
but  the  justification  in  such  case  should  be  that  the  plaintiff,  with  a 
strong  hand,  endeavoured  forcibly  to  break  and  enter  the  defendant's 
close,  whereupon  the  defendant  resisted  and  opposed  such  entrance,  &c, 
and  that  if  any  damage  happened  to  the  plaintiff,  it  was  in  defence  of  the 
possession  of  the  close.  Com.  Dig.  Pleader  Trespass  (3  M.  16, 17) :  Bush 
v.  Parker,  1  N.  C.  72;  Oakes  v.  Wood,  2  M.  &  W.  791;  3  M.  &  W.  150. 
Where  a  defendant  pleads  and  proves  a  good  cause  of  justification,  it  is 
no  answer  upon  a  general  reply,  that  he,  in  fact,  alleged  and  acted  upon 
another,  and  a  bad  one  at  the  time  of  the  trespass;  semb.  per  Cur.,  in 
Baillie  v.  Kelt,  4  N.  C.  650.  651. 

A  defence  justifying  the  removal  of  the  plaintiff  from  a  boat  in  defen- 
dant's possession,  is  not  supported  by  proof  that  the  boat  had  been 
engaged  for  one  day  by  the  defendant  on  a  pleasure  excursion,  the  crew 
employed  by  the  owner  still  remaining  upon  it.  Dean  v.  Hogg,  10  Bing. 
345.  Under  a  replication  traversing  generally  a  defence  justifying  in 
defence  of  his  d /celling  Jw  use,  it  was  not  enough  for  the.  defendant  to 
show  possession  of  a  room  as  a  lodger.  Monks  v.  Dykes,  4  M.  &  W.  567  ; 
vide  post,  p.  914.  A  defence  justifying  the  battery  in  defence  of  the 
carriage  of  the  defendant,  which  the  plaintiff  was  endeavouring  to  take, 
is  not  supported  by  proof  that  the  plaintiff  stopped  the  carriage  in  order 
to  obtain  the  defendant's  name  and  address.  Gaylard  v.  Morris,  3  Exeh. 
695. 
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Where  the  plaintiff  wrongfully  holds  possession  of  land  against  the 
will  of  the  freeholder,  who  assaults  him  while  endeavouring  to  regain 
possession,  no  action  will  lie.  Harvey  v.  Bridges,  14  M.  &  W.  437  ;  per 
Parke,  B.  See  further,  as  to  justification  for  assault  committed  in  defence 
of  possession  of  land,  Hayling  v.  Okey,  8  Exch.  531,  Ex.  Ch.  It  is  a 
good  defence  to  an  action  for  assault,  that  it  was  committed  in  an  attempt 
to  take  from  the  plaintiff  dead  rabbits  of  the  defendant's  master,  which 
he  had  refused  to  give  up  ;  Blades  v.  Higgs,  10  C.  B.,  N.  S.  713  ;  30  L.  J., 
C.  P.  347  ;  11  H.  L.  C.  621  ;  34  L.  J.,  C.P.  286  ;  or  committed  by  forcibly 
preventing  the  plaintiff,  who  was  on  a  highway,  which  crossed  the  defen- 
dant's moor,  for  the  purpose  solely  of  interfering  with  the  defendant's 
right  of  shooting  thereon,  from  so  conducting  himself  as  to  interfere  with 
that  right.     Harrison  v.  DuTce  of  Rutland,  (1893)  1  Q.  B.  142,  C.  A. 

Evidence  on  defence  of  reasonable  chastisement.^  The  master  of  a 
merchant  ship  has  power  on  board  his  ship  to  inflict  on  A.,  a  mariner 
of  the  ship,  for  an  offence  committed  thereon,  reasonable  chastisement 
commensurate  with  such  offence  ;  The  Loivther  Castle,  1  Hagg.  Adm. 
384;  Lamb  v.  Burnett,  1  C.  &  J.  294;  although  the  ship  lay  near  the 
shore,  and,  owing  to  the  master's  absence,  the  punishment  was  not 
inflicted  until  four  days  after  the  offence  was  committed.  S.  C.  So  a 
master  may  inflict  reasonable  chastisement  on  his  scholar,  Clean/  v. 
Booch,  (1893)  1  Q.  B.  465  ;  or  apprentice.  Penn  v.  Ward,  2  C.  M.  &  R. 
338.  If  the  plaintiff  relies  on  the  chastisement  being  excessive  he  must 
reply  the  excess.     S.  C.     See  cases  cited  ante,  pp.  900,  901. 

Evidence  of  justification  under  process  of  law.'] — -Where  process  is 
irregular  merely,  no  action  can  be  maintained  until  that  process  is  set 
aside.  Per  Parke,  B.,  Biddell  v.  Pakeman,  2  C.  M.  &  R.  30.  And  the 
party  at  whose  suit  it  is  issued,  and  his  solicitor,  may  justify  under  it 
until  it  has  been  set  aside.  Prentice  v.  Harrison,  4  Q.  B.  852.  But  it 
would  seem  that  they  cannot  justify  under  void  process,  as  where  the 
court  has  no  jurisdiction.  Parsons  v.  Boyd,  3  Wils.  341.  After  process 
has  been  set  aside  for  the  irregularity,  the  client  and  his  solicitor  are 
liable  in  trespass  for  an  arrest  or  the  like  made  under  it.  Codrington  v. 
Lloyd,  8  Ad.  &  E.  449.  A  ca.  sa.,  set  aside  on  the  ground  that  it  issued 
on  a  judgment  for  a  debt  under  201.,  did  not  justify  either  solicitor  or 
client';  Collett  v.  Foster,  2  H.  &  N.  356;  26  L.  J.,  Ex.  412;  though  the 
client  had  no  knowledge  of  the  issuing  of  the  writ.  See  Bates  v.  Pilling, 
and  Jarmain  v.  Hooper,  cited  p>ost,  pp.  922,  923.  And  they  were  liable, 
even  though  the  writ  be  not  set  aside,  for  the  stat.  7  &  8  V.  c.  96,  s.  57, 
made  the  writ  absolutely  unlawful.  Brooks  v.  Hodghinson,  4  H.  &  N. 
712  ;  29  L.  J.,  Ex.  93.  Whether  set  aside  or  not,  the  sheriff  and  his 
officer,  and  all  persons  acting  under  the  sheriff,  were  in  general  protected 
by  it,  however  irregular  ;  Woolley  v.  Clarke,  5  B.  &  A.  746  ;  provided  it 
be  not  void  on  the  face  of  it,  or  did  not  issue  from  a  court  without  juris- 
diction, and  provided  he  or  they  did  not  join  in  the  same  defence  with 
the  party.  Philips  v.  Biron,  Str.  509.  Generally  a  solicitor  who,  as 
such,  deliberately  directs  the  execution  of  a  void  warrant,  is  liable  in 
trespass.  Green  v.  Elgie,  5  Q.  B.  99.  If  the  writ  be  only  erroneous,  a 
party  may  justify  under  it,  after  it  has  been  set  aside,  for  an  act  under  it 
before  it  has  been  set  aside.  Prentice  v.  Harrison,  supra.  A  judgment 
signed  regularly  and  in  good  faith,  although  for  an  amount  greater  than 
is  actually  due,  and  afterwards  set  aside,  furnishes  a  defence  to  an  action 
of  trespass,  for  an  arrest  on  a  ca.  sa.  issued  thereunder.  Smith,  v.  Sydney, 
L.  R.,  5  Q.  B.  203.     As  it  would  be  otherwise,  if  the  judgment  had  been 
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signed  irregularly,  or  in  bad  faith,  the  court  will  examine  on  what  grounds 
the  judgment  was  set  aside.  S.  C.  Where  the  defendant  justified 
under  a  ca.  set.,  and  the  plaintiff,  admitting  the  writ,  replied  tie  injuria 
absque  residue,  Sc,  he  might  show  that  the  defendant  did  not,  in  fact,  act 
under  the  writ  at  all,  but  he  could  not  show  the  arrest  to  be  a  trespass 
ab  initio,  in  consequence  of  antecedent  matter,  without  a  special  replica- 
tion. Price  v.  Peel-,  1  N.  C.  380.  A  touching  by  an  officer  through  a 
broken  pane  of  glass  is  an  arrest,  and  justifies  forcible  entry  and  seizure 
of  the  person  so  arrested.  Sandon  v.  Jervis,  28  L.  J.,  Ex.  156,  Ex.  Ch. 
Where  the  justification  is  under  the  process  of  an  inferior  court,  its  juris- 
diction must  appear  on  the  face  of  the  warrant.  Doyle  v.  Falconer,  L.  R., 
1  P.  C.  328,  and  see  1  Wins.  Saund.  75. 

Conviction  or  certificate  of  dismissal  under  24  &  25  V.  c.  100, 
ss.  42 — 45,  dc]  A  summary  conviction  or  a  certificate  of  dismissal,  by  two 
justices,  on  a  complaint,  in  respect  of  the  same  assault  or  battery,  must 
be  specially  pleaded.  It  can  only  be  given  where  there  has  been  a  hearing 
of  the  complaint  "  on  the  merits."  Reed  v.  Nutt,  24  Q.  B.  D.  669.  Thus 
where  the  defendant  was  summoned  before  a  magistrate,  and  attended 
before  him  accordingly,  although  he  had  previously  received  notice  that 
the  plaintiff  would  not  attend  or  offer  any  evidence  on  the  summons,  it 
was  held  that  a  certificate  granted  him  by  the  magistrate,  in  the  absence 
of  the  complainant,  was  no  bar  to  a  subsequent  action.  S.  C.  In  the 
action  the  question  may  be  raised  as  to  the  jurisdiction  of  the  magistrates 
to  give  the  certificate.  S.  C.  The  certificate  of  dismissal  is  to  be  granted 
"  forthwith,  after  the  application  for  it  by  the  person  entitled  to  it,"  not 
"  forthwith  on  the  dismissal  of  the  complaint."  Costar  v.  Hetherington, 
and  Hancock  v.  Somes,  1  E.  &E.  802,  795  ;  28  L.  J.,  M.  C.  198,  196,  over- 
ruling the  decision  on  this  point  in  B.  v.  Robinson,  12  Ad.  &  E.  672.  The 
dismissal  of  the  complaint,  as  not  proved,  is  not  in  itself  an  answer, 
independently  of  the  certificate.  S.  C.  Where  the  magistrate  convicted 
the  defendant,  but  only  ordered  the  defendant  to  enter  into  recognizances 
and  pay  the  recognizance  fee,  this  was  held  to  be  no  bar  to  an  action. 
Hartley  v.  Hindmarsh,  L.  R.,1  C.  P.  553.  It  would  seem,  however,  that 
since  the  Summary  Jurisdiction  Act,  1879  (42  &  43  V.  c.  49),  s.  16  (2), 
this  would  be  otherwise.  R.  v.  Miles,  24  Q.  B.  D.  423,  429,  430,  per 
Hawkins,  J.  But  a  conviction  of  the  defendant  for  unlawfully  wounding 
is  no  bar  to  the  action.  Lowe  v.  Howarth,  13  L.  T.  297,  M.  T.  1865,  Ex. 
A  conviction  for  assault  on  a  wife  is  a  bar  to  an  action  by  her  and  her 
husband.  Masjjer  v.  Brown,  1  C.  P.  D.  97.  A  conviction  of  a  servant 
for  assault  committed  in  the  course  of  the  business  of  his  master  is 
no  defence  to  an  action  against  the  latter.  Dyer  v.  Mitnday,  (1895) 
1  Q.  B.  742,  C.  A.  As  to  proof  of  a  conviction,  see  Proof  of  records, 
ante,  p.  109. 

Statute  of  Limitations.']  By  stat.  21  J.  1,  c.  16,  s.  3,  an  action  for 
assault  or  battery  must  be  brought  within  4  years  after  such  cause  of 
action. 


ACTION  FOE  FALSE  IMPRISONMENT. 

In  the  action  of  trespass  for  false  imprisonment  the  plaintiff  ma}'  be 
required  by  suitable  defences  to  prove  the  fact  of  imprisonment,  that  it 
was  caused  by  the  defendant,  and  the  special  damage,  if  any.     Most  of 
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the  cases  under  the  last  head  of  trespass  for  assault  and  battery  are 
applicable  to  this  action. 

Actions  against  judges,  magistrates,  &c.~\  An  action  does  not  lie 
against  a  judge  of  a  superior  court  for  an  act  done  judicially  ;  Hamond 
v.  Howell,  2  Mod.  218 ;  Dicas  v.  Ld.  Brougham,  1  M .  &  Kob.  309  ;  even 
though  he  acted  oppressively  and  maliciously  to  the  prejudice  of  the 
plaintiff  and  the  perversion  of  justice.  Anderson  v.  Gorrie,  (1895)  1  Q.  B. 
668,  C.  A.  The  general  rule  of  law  as  to  actions  of  trespass  against 
persons  having  a  limited  authority,  is  plain  and  clear.  If  they  do  any 
act  beyond,  the  limit  of  their  authority,  they  thereby  subject  themselves 
to  an  action  of  trespass  ;  but  if  the  act  done  be  within  the  limit  of  their 
authority,  although  it  may  be  done  through  an  erroneous  or  mistaken 
judgment,  they  are  not  thereby  liable  to  such  an  action;  per  Abbott,  C.J. 
Doswell  v.  Im/pey,  1  B.  &  C.  169  ;  Lowther  v.  Radnor,  El.  of,  8  East,  113  ; 
Mills  v.  Collett,  6  Bing.  85.  And,  even  where  they  exceed  their  jurisdic- 
tion, they  are  not  liable  unless  they  know,  or  have  the  means  of  knowing, 
the  defect  of  jurisdiction.  Colder  v.  Halket,  3  Moo.  P.  C.  28.  For  harsh, 
undue,  or  oppressive  exercise  of  a  legal  authority,  the  remedy  is  not  by 
action  of  trespass  ;  per  Car.,  Willes  v.  Bridger,  2  B.  &  A.  286.  Where  a 
magistrate  acts  without  those  circumstances  which  must  concur  to  give 
him  jurisdiction,  as  where  he  grants  a  warrant  without  information  upon 
a  supposed  charge  of  felony,  he  is  liable  in  trespass.  Morgan  v.  Hughes, 
2  T.  R.  225.  But,  if  there  be  an  information,  it  matters  not  that  it  is, 
or  purports  to  be,  founded  on  inadmissible  evidence.     Cave  v.  Mountain, 

1  M.  &  Gr.  257.  As  to  what  information  is  necessary  to  justify  the  issuing 
of  a  search  warrant  see  Jones  v.  German,  (1897)  1  Q.  B.  374,  C.  A.  Where 
a  magistrate  commits  a  person  for  re-examination  for  an  unreasonable 
time,  he  is  answerable  in  trespass ;  the  continuance  of  a  person  in  custody 
after  a  reasonable  time  being  a  new  trespass ;  Davis  v.  Capper,  10  B.  &  C. 
28  ;  and  whether  reasonable  or  not  is  a  question  for  a  jury.  Cave  v. 
Mountain,  supra.  The  period  of  remand,  in  the  case  of  a  charge  of  an 
indictable  offence,  must  not  exceed  8  clear  days  (11  &  12  V.  c.  42,  s.  21), 
except  in  cases  falling  within  42  &  43  V.  c.  49,  s.  24  (2).  Actions  against 
justices  of  the  peace  for  acts  done  by  them  in  the  execution  of  their  office 
are  regulated  by  stat.  11  &  12  V.  c.  44,  noticed,  sub  tit.  Actions  against 
justices, 2)ost,  p.  1124.  Where  an  officer  detains  a  person  under  process  after 
bail  tendered,  or  other  ground  of  discharge,  he  is  (at  least  where  he  has 
no  notice  of  the  facts  affording  ground  of  discharge)  not  liable  in  trespass. 
Smith  v.  Egginton,  7  Ad.  &  E.  167,  175.  A  sheriff  is  not  liable  in  trespass 
if,  in  obedience  to  a  ca.  sa.,  he  arrest  or  detain  a  person  who  is  privileged 
from  arrest,  although  he  had  notice  of  the  privilege.      Tarlton  v.  Fisher, 

2  Doug.  671  ;  Magnay  v.  Burt,  5  Q.  B.  381 ;  Ames  v.  Waterlow,  L.  R., 
5  C.  P.  53.  He  may  take  a  judgment  debtor  D.  arrested  under  a  commit- 
ment issued  under  the  Debtors  Act,  1869,  s.  5,  to  prison  within  24  hours 
of  his  arrest,  for  D.  is  not  arrested  by  virtue  of  an  "  attachment  for  debt," 
within  the  meaning  of  the  Sheriff's  Act,  1887  (50  &  51  V.  c.  55),  s.  14  (1). 
Mitchell  v.  Sin^ison,  25  Q.  B.  D.  183,  C.  A.  It  has  been  stated  to  be  a 
trespass  to  remove  a  prisoner  to  a  wrong  class  in  a  prison ;  see  Cobbett  v. 
Grey,  4  Exch.  729  ;  but,  although  imprisonment  in  a  part  of  the  prison 
in  which  the  plaintiff  cannot  legally  be  confined,  is  prima,  facie  a  trespass, 
the  case  hardly  shows  that  every  irregular  distribution  of  prisoners,  under 
lawful  commitment,  is  a  trespass  by  the  gaoler.  Kemp  v.  Neville,  p>ost, 
p.  905.  In  Osborne  v.  Milman,  17  Q.B.D.  514,  it  was  assumed  that  trespass 
lay  for  placing  a  first  class  misdemeanant  on  the  criminal  side  of  the 
prison  and  treating  him  as  a  convicted  criminal :  the  judgment  was  reversed 
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'(18  Q.  B.  D.  471,  C.  A.),  on  the  ground  that  the  plaintiff  was  a  criminal. 
The  plaintiff  had  been  arrested,  and  carried  before  the  defendant,  the  Vice- 
Chancellor  of  the  University  of  Cambridge,  and  by  him  she  was  sentenced 
to  imprisonment  in  a  private  gaol  called  the  Spinning  House.  No 
witnesses  were  examined  at  the  hearing  of  the  charge  against  the  plaintiff, 
nor  was  any  warrant  of  commitment  prepared  at  the  time.  The  defendant 
acted  bond  fide,  and  to  the  best  of  his  judgment  and  discretion,  but,  as 
the  jury  found,  had  not  made  due  inquiry  into  the  character  of  the 
plaintiff.  It  was  held,  that  as  the  charter  of  the  university  expressly 
gave  authority  to  the  defendant  to  punish  by  imprisonment  or  otherwise, 
he  thereby  became  a  judge  of  a  court  of  record,  the  proceedings  of  which 
court  could  be  proved  or  disproved  by  the  record  only,  to  be  made  up 
whenever  required ;  and  as  no  form  of  proceeding  was  defined  by  the 
•charter,  either  for  the  hearing,  or  the  determination,  or  the  committal,  an 
action  of  trespass  could  not  be  sustained  for  any  of  the  judicial  acts 
complained  of ;  and  that  as  the  place  of  confinement  appeared  to  be  the 
accustomed  place  used  for  that  purpose  by  the  university,  it  must  be 
taken  to  be  a  lawful  gaol.  Kemp  v.  Neville,  10  C.  B.,  N.  S.  523  ;  31  L.  J., 
C.  P.  158.  The  powers  so  granted  by  the  charter  were  repealed  by  stat. 
57  &  58  Ar.  c.  lx.  s.  5.  The  judge  of  a  consular  court  having  plenary 
■civil  jurisdiction  over  British  subjects  within  its  limits  has  the  same 
immunities  as  the  judge  of  a  court  of  record.  Haggard  v.  Pelicier 
Freres,  (1892),  A.  C.  61,  J.  C.  In  the  case  of  imprisonment  of  A.  for  a 
defined  number  of  days,  under  a  warrant,  the  time  begins  to  run  from 
the  day  A.  is  lodged  in  gaol.  Ex  pte.  Foulkes,  15  M.  &  W.  612.  See  also 
Henderson  v.  Preston,  21  Q.  B.  D.  362. 

An  action  of  trespass  cannot  be  maintained  against  a  judicial  officer,  as 
against  the  steward  of  a  court  baron,  where  his  bailiff  by  mistake  takes 
the  goods  of  A.  under  a  precept  against  B.  Holroijd  v.  Breare,  2  B.  &  A. 
473.  But,  if  the  steward  of  a  court  baron,  or  hundred  court,  instead  of 
leaving  process  to  be  executed  by  the  usual  officer,  directs  it  to  persons 
named  by  the  party  from  whom  he  takes  an  indemnity,  he  is  then  liable 
in  trespass  for  their  acts.  Bradley  v.  Can;  3  M.  &  Gr.  221.  In  Kelly  v. 
Lawrence,  3  H.  &  C.  1  ;  33  L.  J.,  Ex.  197,  Ex.  Ch.,  M.  K.,  the  plaintiff, 
was  served  by  mistake  with  a  writ  against  I.  W.  K.,  another  person.  He 
told  the  process-server  his  name,  and  that  he  was  not  the  man  named  in 
the  writ.  As  the  plaintiff  did  not  appear,  a  judgment  was  obtained,  and 
a  ca.  sa.  issued,  under  which  he  was  arrested  by  virtue  of  a  warrant  from 
the  sheriff  to  his  officer  directing  him  to  take  I.  W.  K.  It  was  held  (on 
the  authority  of  Walley  v.  M'Connell,  13  Q.  B.  903),  that  the  sheriff 
was  liable  to  an  action  for  false  imprisonment.  See  Straiten  v.  Lawless, 
14  Ir.  C.  L.  R.  432,  and  Be  Mesnil  v.  Dakvn,  cited  post,  p.  908.  Where  a 
county  court  judge  issues  a  warrant  of  commitment  against  a  person  not 
within  his  jurisdiction,  but  whom  lie  bona  fide  believes  to  be  within  it, 
not  by  reason  of  any  erroneous  statement  of  facts  made  before  him,  but 
in  misapprehension  of  the  law,  he  is  liable  in  trespass.  Houlden  v.  Smith, 
14  Q.  B.  841.  The  clerk  of  a  comity  court,  acting  under  9  &  10  V.  c.  95, 
s.  102,  was  a  mere  ministerial  officer,  and  was  not  liable  in  trespass  for 
imprisonment  under  a  warrant  reciting  a  bad  order;  Lews  v.  Riley, 
11  C.  B.  434;  20  L.  J.,  C.  P.  264;  and  a  registrar  acting  under  the 
County  Courts  Act,  1888,  ss.  26,  161,  seems  to  be  protected  in  the 
same  way.  As  to  the  aufchoritv  of  a  revising  barrister  to  turn  a  person 
out  of  his  court  under  28  &  29  V.  c.  36,  s.  16,  see  Willis  v.  Maclachlan, 
1  Ex.  D.  376. 

See  further,   as  to  the   liability  of  magistrates    and  officers,  sub   tit. 
Actions  against  constables,  justices,  dc.,  post,  pp.  1119  et  seq. 
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Form  of  action  with  regard  to  private  persons.']  If  a  party  acts  him- 
self in  apprehending  another,  he  is  liable  in  trespass  ;  but  if  he  falsely 
and  maliciously,  and  without  any  probable  cause,  puts  the  law  in  motion, 
it  is  properly  the  subject  of  an  action  for  malicious  prosecution.  Morgan 
v.  Hughes,  2  T.  B.  225,  231  ;  Elsee  v.  Smith,  1  D.  &  By.  103  ;  Barber  v. 
Bollinson,  1  Cr.  &  M.  330 ;  Grinham  v.  Willey,  and  Austin  v.  Dowling, 
infra. 

Where  a  constable  had  arrested  the  plaintiff  in  consequence  of 
information  received  from  the  defendant,  the  fact  of  the  defendant 
having,  at  the  constable's  request,  signed  the  charge  sheet,  did  not 
render  him  liable  to  an  action  of  trespass.  Grinham  v.  Willey,  4 
H.  &  N.  496;  28  L.  J.,  Ex.  242.  But,  it  was  held  otherwise  where  the 
constable  refused  to  keep  the  plaintiff  in  custody  unless  the  defendant 
signed  the  charge  sheet,  which  he  then  did.  Austin  v.  Dowling,  L.  E., 
5  C.  P.  534. 

A  solicitor  who  places  a  writ  of  execution  in  the  hands  of  an  officer  is 
not  guilty  of  trespass,  though  he  may  be  persuaded  that  the  officer  will 
execute  it  in  a  place  which  turns  out,  upon  inquiry,  to  be  out  of  his  juris- 
diction. Sowell  v.  Champion,  6  Ad.  &  E.  407,  417.  But,  if  he  direct  it 
to  be  executed  there,  or  if  the  officer  tell  the  solicitor  of  his  intention,  and 
the  solicitor,  knowing  it  to  be  illegal,  acquiesce  in  it,  it  may  make  him  a 
trespasser.  See  1  Wins.  Saund.  75,  (h).  An  attorney  who  obtained  a 
warrant  from  a  commissioner  of  bankrupts  to  arrest  a  party  summoned 
for  examination,  was  not  liable  in  trespass,  though  it  proved  invalid,  and 
though  he  urged  the  issuing  of  it,  and  gave  it  to  the  messenger  to  be 
executed.  Cooper  v.  Harding,  7  Q.  B.  928.  And  in  an  action  of  trespass, 
though  the  plaintiff's  counsel  opens  the  case  as  an  arrest  upon  an  illegal 
warrant,  the  plaintiff  is  not  bound  to  produce  the  warrant,  but  the  defen- 
dant, if  he  rely  upon  it,  must  produce  it.  Holroyd  v.  Doncaster,  3  Bing. 
492.  Though  an  arrest  under  a  ca.  sa.  on  a  judgment  for  a  debt  under 
201.  is  illegal,  yet  the  sheriff  may  justify  under  it.  Brooks  v.  Hodgkinson, 
cited  ante,  p.  902.  Where  the  defendant  represented  that  the  plaintiff 
was  a  fit  person  to  be  impressed,  and  in  consequence  he  was  impressed 
though  not  a  fit  person,  it  was  held  that  the  defendant  was  liable  in 
trespass.  Flewsterw  Boyle,  1  Camp.  187.  It  would  seem,  however,  that 
this  ruling  is  questionable,  unless  the  defendant  directed  the  impressment ; 
if  the  defendant  only  meant  that  he  believed  the  plaintiff  to  be  a  fit  person, 
or  was  ready  to  prove  it,  this  would  hardly  make  him  a  co-trespasser. 
Gosden  v.  Elphick,  4  Exch.  445 ;  see  Grinham  v.  Willey,  supra. 
Where  a  sheriff's  officer  arrested  a  person  under  two  writs,  and  detained 
him  after  he  had  a  right  to  discharge  under  one,  until  he  had  given  a 
bailbond  in  both,  yet  trespass  did  not  lie,  if  in  fact  his  imprisonment  was 
justifiable  under  the  other.  Blessley  v.  Sloman,  3  M.  &  W.  40.  The 
plaintiff,  solicitor  in  a  Chancery  suit,  was  succeeded  by  S.,  who  obtained 
a  writ  of  attachment  against  him  for  refusing  to  deliver  up  certain  papers. 
The  plaintiff  was  detained  under  the  attachment,  and  unsuccessfully 
applied  to  the  M.  E.  to  set  it  aside.  This  decision  was  reversed  by  the 
L.J.I.,  who  discharged  the  plaintiff'  from  custody.  It  was  held  that 
neither  S.,nor  his  client,  was  liable  in  trespass.  Williams  v.  Smith,  14 
C.  B.,  N.  S.  596.  If  the  defendant  authorised  his  servant  to  arrest  the 
plaintiff,  it  is  no  defence  that  the  servant  is  a  sworn  constable.  Mahoney 
v.  Besley,  4  F.  &  F.  544. 

As  to  the  implied  authority  of  a  servant  to  arrest  a  person  on  behalf  of 
his  master,  see  Abrahams  v.  Deakin,  (1891)  1  Q.  B.  516,  C.  A.,  following 
Allen  v.  L.  <('■  S.  W.  By.  Co.,  L.  E.,  6  Q.  B.  65;  see  also  cases  cited 
sub  tit.  Actions  by  and  against  companies — Torts  by  corporations, post, 
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pp.  1082  et  seq.     As  to  the  liability  of  the   chairman  of  a  meeting  for 
arrest  of  person  present,  see  Lucas  v.  Mason,  L.  R.,  10  Ex.  251. 

As  to  action  for  false  imprisonment  against  a  company,  see  sub  tit. 
Actions  by  and  against  companies — Torts  bij  corporations, piost,  pp.  1082 
et  seq. 

Proof  of  the  imprisonment^]  A  total  restraint  of  the  liberty  of  the 
person  for  however  short  a  tune,  "  even  by  forcibly  detaining  the  party  in 
the  streets  against  his  will,"  will  amount  in  law  to  an  imprisonment. 
Bird  v.  Jones,  7  Q.  B.  742,  752,  citing  2  Selw.,  N.  P.,  11th  ed.  915  (13th 
ed.  846),  and  22  Ass.  f.  104,  pi.  'do,  per  Thorp,  C.  J.  See  also  Warner  v. 
Biddiford.  4  C.  B.,  N.  S.  180.  But  it  is  no  imprisonment  to  prevent  a 
person  from  walking  in  any  but  one  particular  direction  along  a  highway. 
Bird  v.  Jones,  supra.  See  Wright  v.  Wilson,  1  Ld.  Raym.  739 ;  and 
In nes  v.  Wylie,  1  Car.  &  K.  257. 

An  arrest  is  not  confined  to  corporal  seizure.  Where  an  officer  entered 
the  room  in  which  the  defendant  was,  and  locked  the  door,  telling  him  at 
the  same  time  that  he  arrested  him,  the  court  held  it  to  be  a  good  arrest, 
though  not  a  battery.  Williams  v.  Jones,  Cas.  temp.  Hardw.  300. 
Placing  a  party  under  arrest  by  a  sheriff's  officer,  who  held  a  writ  of  capias, 
without  proceeding  to  actual  contact,  amounted  to  an  arrest.  Grainger 
v.  Hill,  4  N.  C.  212.  If  a  bailiff  who  has  process  against  any  one  says  to 
him  (whether  on  foot  or  riding),  "  You  are  my  prisoner  ;  I  have  a  writ 
against  you,"  upon  which  he  submits,  and  goes  with  him,  though  the 
bailiff  never  touches  him,  yet  this  is  an  arrest,  because  he  had  submitted 
to  the  process  ;  but  if  instead  of  going  with  the  bailiff  he  runs  away  or 
escapes,  it  is  no  arrest  unless  the  bailiff  had  actually  laid  his  hand  on  him. 
Horner  x.  Battyn,  B.  N.  P.  62.  Where  the  constable  said  to  the  plaintiff, 
"  You  must  go  with  me,"  on  which  the  plaintiff  said,  "  he  was  ready  to 
go,"  and  went  with  the  constable  towards  a  police  office  without  being 
seized  or  touched,  this  was  ruled  to  be  an  imprisonment  ;  and  per  Abbott, 
C.J.,  "  If  a  person  send  for  a  constable,  and  give  another  in  charge  for 
felony,  and  the  constable  tell  the  party  charged  that  he  must  go  with 
him,  on  which  the  other,  in  order  to  prevent  the  necessity  of  actual  force 
being  used,  expresses  his  readiness  to  go,  and  does  actually  go,  this  is  an 
imprisonment."  Pocock  v.  Moore,  Ry.  &  M.  321 ;  Cliinn  v.  Morris,  2 
C.  &  P.  361.  The  law  on  this  point  was  thus  laid  down  by  Eyre,  C.J., 
in  Simpson  v.  Hill,  1  Esp.  431:  "  If  the  constable,  in  consequence  of  the 
defendant's  charge,  had  for  one  moment  taken  possession  of  the  plaintiff's 
person,  it  would  be  in  point  of  law  an  imprisonment ;  as,  for  example,  if 
he  had  tapped  her  on  the  shoulder,  and  said,  '  You  are  my  prisoner,'  or  if 
she  had  submitted  herself  into  his  custody,  such  would  be  an  imprison- 
ment ;  but  the  merely  giving  her  in  charge  without  any  taking  possession 
of  the  person,  where  nothing  more  passes  than  merely  the  charge,  is  not 
by  law  a  false  imprisonment."  In  the  following  case  the  circumstances 
were  held  to  constitute  an  imprisonment.  The  plaintiff  appeared  before 
the  defendant,  a  magistrate,  to  answer  the  complaint  of  A.  for  unlawfully 
selling  his  dog.  The  defendant  advised  the  plaintiff'  to  settle  the  matter 
by  paying  a  sum  of  money,  which  the  plaintiff  declined.  The  defendant 
then  said,  he  would  convict  the  plaintiff  in  a  penalty  under  the  Trespass 
Act,  in  which  case  he  would  be  committed  to  prison.  The  plaintiff'  still 
declined  paying,  and  said  he  would  appeal.  The  defendant  then  called  in 
a  constable,  and  said,  "  Take  this  man  out,  and  see  if  they  can  agree  to 
settle  the  matter  ;  and  if  not,  bring  him  in  again,  as  I  must  proceed  to 
commit  him  under  the  Act."  The  plaintiff  then  went  out  with  the  con- 
stable, and  settled  the  matter  by  paying  a  sum  of  money.     It  was  held, 
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that  this  was  an  assault  and  false  imprisonment,  for  which  trespass  would 
lie  ;  and  which,  as  no  conviction  had  been  drawn  up,  the  defendant  could 
not  justify.  Bridgett  v.  Coyney,  1  M.  &  Ry.  211.  Where  a  sheriff's 
officer,  having  a  warrant  to  arrest  A.,  sent  a  message  to  him  to  fix  a  time 
to  call  and  give  a  bailbond,  and  A.  fixed  a  time,  attended  and  gave  bail : 
held  (in  an  action  for  malicious  arrest),  that  this  was  no  arrest.  Berry  v. 
Adamson,  6  B.  &  C.  528 ;  George  v.  Radford,  3  C.  &  P.  464.  See  also 
Bicten  v.  Burridge,  3  Camp.  139,  ante,  p.  877.  Proof  of  detainer  satisfies 
the  allegation  of  an  arrest.      Whalley  v.  Pepper,  7  C.  P.  506. 

Damages.^  If  the  plaintiff  have  been  compelled  by  arrest  under  a  void 
warrant  to  pay  more  money  than  is  due,  he  is  entitled  to  recover  back  the 
whole,  and  not  only  the  over-payment.  Clark  v.  Woods,  2  Exch.  395. 
The  plaintiff  H.  D.  M.,  was  arrested  under  a  capias  issued  against  O.  D.  M. 
at  the  suit  of  X.  ;  the  plaintiff  protested  that  he  was  not  the  defendant  in 
that  action,  but  in  order  to  obtain  his  release,  lodged  the  debt,  40Z.  and 
10?.  for  costs,  under  the  stat.  43  G.  3,  c.  46,  s.  2,  in  the  hands  of  the 
sheriff's  officer,  who  thereupon  paid  the  sum  into  court,  and  it  was  taken 
out  by  X.  :  it  was  held,  that  in  an  action  against  the  sheriff,  the  plaintiff 
was  entitled  to  recover  the  501.  he  had  paid,  in  addition  to  general  damages 
for  the  arrest.  Be  Mesnil  v.  Bahin,  L.  R.,  3  Q.  B.  18.  The  costs  of 
setting  aside  a  judgment  cannot  be  recovered  in  trespass  for  executing  it. 
Holloivay  v.  Turner,  6  Q.  B.  928. 

Where  the  plaintiff,  being  unjustifiably  arrested  on  a  charge  of  felony, 
was  remanded  by  the  magistrate,  the  defendant  who  made  the  charge  is 
not  liable  for  damages  for  the  imprisonment  under  the  remand,  for  that  is 
not  his  act.  Loch  v.  Ashton,  12  Q.  B.  871.  In  an  action  for  malicious 
prosecution  the  case  would,  it  seems,  have  been  different.  Defendant,  a 
coroner,  by  a  warrant  of  commitment  on  his  inquisition,  without  jurisdic- 
tion, caused  the  plaintiff  to  be  imprisoned  ;  he  was  bailed,  and  afterwards, 
while  on  bail,  procured  the  inquisition  to  be  quashed ;  held,  that  in  an 
action  for  such  false  imprisonment,  plaintiff  was  entitled,  under  an  allega- 
tion that  he  had  incurred  expense  in  procuring  his  discharge  from  custody, 
to  recover  damages  for  the  expense  of  quashing  the  inquisition.  Foxall 
v.  Burnett,  2  E.  &  B.  928;  23  L.  J.,  Q.  B.  7.  Where  the  defendant  gave 
the  plaintiff  in  charge  to  a  policeman,  and  she  was  taken  to  a  police  station, 
evidence  that  she  was  there  stripped  and  searched  was  held  admissible 
as  part  of  the  injury  suffered,  such  being  the  usual  course  of  dealing  with 
persons  taken  to  the  station.  Buvphy  v.  Moore,  13  L.  T.  197,  E.  T. 
1865,  Ir.  Q.  B.  The  fact  of  putting  on  the  record  a  special  defence 
imputing  felony,  which  is  abandoned  at  the  trial,  may  be  urged  in 
aggravation.     Warwick  v.  Foulkes,  12  M.  &  W.  507. 

Damages  must  be  assessed  jointly  against  co-trespassers,  although  the 
motives  of  all  may  not  be  equally  culpable.  Eliot  v.  Allen,  1  C.  B.  18. 
And  the  criterion  of  damage  is  the  injury  sustained,  and  not  the  act  or 
motives  of  the  most  guilty,  or  the  least  guilty  of  the  defendants.  Clark  v. 
Newsam,  1  Exch.  131. 

Befence. 

All  matters  in  justification  must  now  be  pleaded  specially  ;  Rules,  1883, 
O.  xix.  rr.  15,  17,  ante,  p.  309  :  except  where  certain  Acts  of  Parliament 
enable  the  party  to  plead  generally ;  vide,  Not  guilty  by  statute, post,  p.  909. 

■Justification  on  the  ground  of  felony,  dc]  A  private  person  is  justified 
in   arresting,  or  ordering  the  arrest  of  the  plaintiff,  when  a  felony  has 
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actually  been  committed,  and  there  is  reasonable  and  probable  cause  to 
suspect  that  the  plaintiff  committed  the  felony.  Beckwith  v.  Philby,  6 
B.  &  C.  685,  688.  But,  this  does  not  extend  to  a  misdemeanor  committed ; 
Mathews  v.  Biddulph,  3  M.  &  G.  390,  395  ;  except  in  cases  of  breach  of 
the  peace  committed  in  the  defendant's  presence,  with  a  danger  of  a 
renewal  of  the  breach.  Timothy  v.  Simpson,  1  C.  M.  &  B.  757  761  ■ 
Ingle  v.  Bell,  1  M.  &  W.  516,  519. 

As  to  what  constitutes  reasonable  and  probable  cause,  and  how  far  it  is 
a  question  for  the  judge  or  for  the  jury,  see  ante,  pp.  869  et  seq. 

As  to  justification,  under  the  Army  Act,  1881,  of  the  arrest  on  a  charge 
of  felony  of  a  volunteer  who  had  been  training  in  a  camp,  see  Maries  v 
Frogley,  (1898)  1  Q.  B.  888,  C.  A. 

Under  the  provisions  of  several  statutes,  it  is  made  lawful  to  arrest 
persons  "found  committing"  offences  against  those  Acts  respectively. 
By  the  Larceny  Act,  24  &  25  V.  c.  96,  s.  103,  and  the  Act  relating  to 
the  coin,  24  &  25  V.  c.  99,  s.  31,  the  arrest  may  be  made  by  any  person ; 
by  the  Act  relating  to  malicious  injuries  to  property,  24  &  25  V.  c.  97, 
s.  61,  the  arrest  may  be  made  by  the  owner  of  the  property  injured  or  his 
servant,  or  by  any  person  authorized  by  him.  By  the  Metropolitan  Police 
Act,  2  &  3  V.  c.  47,  s.  66,  the  arrest  may  be  made  by  any  constable,  or 
the  owner  of  the  property,  on  or  with  respect  to  which,  the  offence  shall 
be  committed,  or  by  his  servant  or  any  person  authorized  by  him.  Where 
the  charge  was  "that  the  plaintiff' had  embezzled  various  sums  within  the 
last  fortnight,"  it  was  held  that  the  defendant  was  not  within  the  protec- 
tion of  the  Act.  Field  v.  Musgrove,  16  L.  T.  536,  Lush,  J.  See  also 
Griffith  v.  Taylor,  2  C.  P.  D.  194,  C.  A.  Where  the  statute  (24  &  25  V. 
c.  96,  s.  103)  allows  the  offender  to  be  "immediately"  apprehended,  it 
was  decided  that  this  meant  immediately  after  the  commission  of  the 
offence,  and  not  after  its  discovery.  Botvning  v.  Capel,  L.  R.,  2  C.  P. 
461  ;  see  also  Griffith  v.  Taylor,  supra. 

In  the  case  of  the  offences  against  the  Pawnbrokers  Act,  1872  (35  &  36 
V.  c.  93),  defined  by  sect.  34,  and  also  "  where  on  an  article  being  offered 
in  pawn  to  a  pawnbroker,  he  reasonably  suspects  that  it  has  been  stolen 
or  otherwise  illegally  or  clandestinely  obtained,  the  pawnbroker  may  seize 
and  detain  the  person  and  the  article  or  either  of  them,  and  shall  deliver" 
them  or  either  of  them  into  the  custody  of  a  constable.  The  question  of 
reasonable  suspicion  is  for  the  judge  and  not  the  jury.  Howard  v.  Clarke, 
20  Q.  B.  D.  558. 

As  to  when  a  constable  is  justified  in  arresting  a  person,  see  Part  III. 
sub  tit.     Actions  against  constables. — Defence,  post,  p.  1123. 

Not  guilty  by  statute.]  The  justification  must,  as  above  stated,  be  in 
general  pleaded  specially,  but  by  certain  statutes  a  justification  for  acts 
done  in  pursuance  of  these  statutes  was  allowed  to  be  given  in  evidence 
under  "  not  guilty  "  ;  this  defence  is  retained  by  O.  xix.,  r.  12,  ante,  p.  309 
the  right  to  plead  it,  however,  given  by  any  public  general  act  passed  prior 
to  Dec.  5,  1898,  has  as  regards  any  proceeding  to  which  56  &  57  V.  c.  61 
applies,  been  abolished  by  sect.  2  (e)  ;  and  the  defendant  must  in  such 
case  plead  his  defences  specially.  Sect.  1  (c,  d),  however,  introduces 
special  provisions  as  to  tender  of  amends,  and  sect.  1  (a)  fixes  6  months 
as  the  period  of  limitation  of  action.     See  hereon  post,  pp.  1119  et  seq. 

As  to  how  the  defence  is  to  be  pleaded,  see  O.  xxi.,  r.  19,  ante, 
p.  310. 

In  an  action  for  giving  the  plaintiff  into  custody  on  a  charge  of  stealing 
oysters  from  an  oyster  bed,  it  was  held  that  the  defendant  could  not,  for 
the  purpose  of  proving  bona  fides  on  his  part  (which  he  wished  to  prove, 


910  Action  for  Tres2)(iss  to  Personal  Property. 

in  order  to  show  that  he  was  entitled  to  notice  of  action)  give  evidence 
of  a  prior  conviction  of  a  third  party  for  stealing  oysters  from  the  same 
bed,  such  conviction  not  having  come  to  the  knowledge  of  the  defendant, 
at  the  time  of  his  giving  the  plaintiff  into  custody.  Thomas  v.  Russell, 
9  Exch.  764  ;  23  L.  J.,  Ex.  233. 

Statute  of  Limitations.]      By  21  J.  1,  c.  21,  s.  3,  an  action  for  false 
imprisonment  must  be  brought  within  4  years  after  such  cause  of  action. 

Evidence  in  mitigation.]  The  defendant  may  prove  in  mitigation  any 
circumstances  which  tend  to  reduce  the  quantum  of  damages  and  which 
could  not  have  been  pleaded  as  a  defence  to  the  action.  See  Eules, 
O.  xxi.,  r.  4,  ante,  p.  310.  Where  the  defendant  had  given  the  plaintiff 
in  charge  of  a  constable  for  felony,  he  was  allowed  to  show  reasonable 
ground  of  suspicion  in  mitigation  of  damages.  Chinn  v.  Morris,  Ey.  & 
M.  424.  So,  in  trespass  for  false  imprisonment  against  the  captain  of  a 
ship,  Buller,  J.,  admitted  under  the  plea  of  Not  guilty  evidence  of  expres- 
sions used  by  the  plaintiff  at  the  time  tending  to  create  mutiny  and 
disobedience  ;  for  everything  which  passed  at  the  time  is  part  of  the 
transaction  on  which  the  plaintiff's  action  is  founded,  and  he  cannot 
therefore  be  surprised  by  the  evidence.  Bingham  v.  Gamault,  1  Esp. 
Dig.  N.  P.  337  ;  B.  N.  P.  17.  But,  in  trespass  for  assault  and  battery, 
plea  Not  guilty,  where  evidence  was  offered  that  the  beating  was  given  by 
way  of  punishment  for  misbehaviour  on  board  the  ship  of  which  defend- 
ant was  captain,  and  it  was  insisted  that  the  conduct  of  the  plaintiff  at 
the  time  of  the  assault,  being  necessarily  in  evidence,  proved  the  misbe- 
haviour, it  was  held  that  as  no  justification  was  pleaded,  the  jury  should 
give  damages  to  the  amount  of  the  injury  suffered,  without  lessening  them 
on  account  of  the  circumstances  under  which  it  was  inflicted.  Watson  v. 
Christie,  2  B.  &  P.  224. 

In  trespass  for  imprisonment  on  a  charge  of  obtaining  goods  by  false 
pretences,  where  the  only  plea  was  Not  guilty,  the  plaintiff's  witnesses 
could  not  be  cross-examined  on  the  plaintiff's  character,  or  on  previous 
charges  against  him.  Doivning  v.  Butcher,  2  M.  &  Bob.  374.  Nor 
where  the  charge  was  of  stealing  money  could  the  defendant,  under  Not 
guilty,  give  evidence  of  apparent  losses  of  money  on  his  part,  though 
offered  for  the  purpose  of  explaining  the  circumstances  which  induced  in 
his  mind  a  belief  in  the  plaintiff's  guilt.  Yardley  v.  Hine,  17  L.  T.  264, 
cor.  Blackburn,  J. 
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This  action  is  founded  on  the  plaintiff's  possession  of  goods,  and  it 
includes  every  direct  forcible  injury  or  act  disturbing  the  possession 
without  the  consent  of  the  owner,  however  slight  or  temporary  the  act 
may  be.  Fouldes  v.  Willougliby,  8  M.  &  W.  540;  Bullen  &  Leake,  Prec. 
of  Plead.  3rd  ed.  291,  n.  ;  4th  ed.,  vol.  i.,  375,  n.  Thus,  moving  jewellery 
of  a  deceased  person  from  one  room  to  another  is  a  trespass.  Kirk  v. 
Gregory,  1  Ex.  D.  55.  Locking  up  the  plaintiff's  goods  in  a  room  which 
he  has  occupied,  and  refusing  to  let  him  have  them  till  the  rent  is  paid,  is 
not  an  act  for  which  trespass  for  taking  and  removing  goods  lies.  Hartley 
v.  Moxham,  3  Q.  B.  701.  See  also  West  v.  Nibbs,  4  C.  B.  172,  ante, 
p.  886. 
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The  evidence  for  the  plaintiff  varies  according  to  the  nature  of  the  issue 
joined  between  the  parties. 

What  possessioyi  of  the  plaintiff  is  sufficient.^  Any  possession  is 
sufficient  property  as  against  a  third  person  who  has  no  title  at  all. 
Com.  Dig.  Tresp.  (B.  4)  ;  Nelson  v.  Cherrill,  8  Bing.  316  ;  Oughton  v. 
Seppings,  1  B.  &  Ad.  241  ;  Elliott  v.  Kemp,  7  M.  &  W.  306,  312, per  Cur. ; 
2  Wins.  Saund.  47  /,  (1).  Therefore  a  mere  wrong-doer  cannot  set  up  the 
title  of  the  real  owner  unless  he  justify  under  him.  Carter  v.  Johnson, 
2  M.  &  Rob.  263.  The  master  of  a  ship  or  boat  may  bring  trespass  for 
an  injury  to  it,  though  not  his  property.  Moore  v.  Robinson,  2  B.  &  Ad. 
817.  And  property  is  sufficient  without  possession,  for  the  right  of  pro- 
perty draws  to  it  the  possession.  Balme  v.  Hutton,  9  Bing.  471,  477  ; 
Ex.  Ch.  per  Cur.;  2  Wins.  Saund.  47  b,  (1).  Therefore,  where  goods  are 
taken  after  the  owner's  death  and  before  probate  granted  to  his  executor, 
the  latter,  after  probate  granted,  may  maintain  trespass.  Com.  Dig. 
Tresp.  (B.  4) :  Smith  v.  Milles,  1  T.  R.  480,  per  Cur.  See  Kirk  v.  Gregory, 
ante,  p.  910.  So,  an  administrator,  after  he  has  taken  out  letters  of 
administration,  can  sue  for  a  trespass  committed  before  the  letters  were 
taken  out.  Tharpe  v.  Stallwood,  5  M.  &  Gr.  760.  So,  the  lord  of  a 
manor  may  maintain  trespass  for  an  estray  or  wreck  before  seizure 
by  him.     Smith  v.  Milles,  supra;  Dunwich,  Bailiffs,  etc.  of  v.  Sterrij, 

1  B.  &  Ad.  831.  So,  the  vendee  of  goods,  when  the  property  passes, 
may  bring  it,  though  he  never  had  possession.  Thomas  v.  Phillips, 
7  C.  &  P.  573. 

If  one  lend  oxen  to  another  to  plough  his  lands,  and  he  kill  them,  the 
owner  may  have  trespass  or  trespass  on  the  case  at  his  election.  Litt. 
sect.  71.  As  to  a  bailor  maintaining  an  action  against  a  vendee  to  whom 
the  bailee  has  sold  the  goods,  see  Coojjerx.  Willomatt,  1  C.  B.  672,  noticed 
post,  p.  955.  Ld.  Abinger,  C.  B.,  was  of  opinion  that  where  the  plaintiff 
left  a  certificate  of  his  character  with  the  defendant,  he  could  not  mam- 
tain  trespass  for  an  injury  to  it  while  in  the  defendant's  custody.  Taylor 
v.  Rowan,  1  M.  &  Rob.  491.  But  the  distinction  between  trespass  and 
case  is  not  now  material.  See  Wennhak  v.  Morgan,  post,  p.  913.  And 
generally,  if  the  owner  of  a  chattel  gratuitously  permit  another  to  use 
it,  he  may  maintain  trespass  for  injury  done  to  it  by  a  third  person  while 
so  used.  Lotan  v.  Cross,  2  Camp.  464  ;  see  White  v.  Morris,  11  C.  B.  1015. 
Where  a  mortgagee  of  chattels  is  not  to  enter  till  default,  he  cannot  bring 
trespass  against  a  third  party  before  such  entry.     Wheeler  v.  Montefiore, 

2  Q.  B.  133.  An  auctioneer,  in  possession  of  a  house  for  the  purpose  of 
selling  fixtures,  which  are  to  be  removed  by  the  buyer  and  paid  for  on 
removal,  cannot  bring  trespass  de  bonis  aspiortatis  against  the  buyer  if 
he  take  them  without  payment.     Davis  v.  Banks,  3  Exch.  435. 

A  freeholder  who  has  leased  his  land  for  years  without  any  reservation 
of  the  timber,  may  have,  during  the  continuance  of  the  term,  trespass  for 
taking  and  removing  goods  against  a  third  person  who  wrongfully  cuts 
down  the  timber,  and  carries  it  away.  Ward,  v.  Andrews,  2  Chitty,  636. 
But  the  lessee  cannot  maintain  an  action  for  timber  severed  from  the 
freehold.  Evans  v.  Evans,  2  Camp.  491.  Fixtures  easily  removable 
without  injury  to  the  freehold  do  not  necessarily  become  part  of  the  free- 
hold, but  the  jury  may  find  that  they  are  the  property  of  a  person  other 
than  the  freeholder  ;  as  in  the  case  of  hatches  put  into  a  stream  by  his 
consent  for  the  use  of  another  ;  Wood  v.  Hewett,  8  Q.  B.  913  ;  or,  a  door 
hung  on  hooks ;  Mant  v.  Collins,  Id.  916,  n.  ;  or  a  pile  driven  into  the 
bed  of  a  public  navigable  river  for  the  private  convenience  of  the  owner 
of  a  wharf;  Lancaster  v.  Eve,  5  C.  B.,  N.  S.  717  ;  28  L.  J.,  C.  P.  235; 
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or  a  signboard ;  Moody  v.  Steggles,  12  Ch.  D.  261  ;  or  a  fascia  ;  Francis 
v.  Hayward,  22  Ch.  D.  177,  C.  A.  See  further,  cases  cited  2)0S^ 
pp.  955  et  seq. 

Trespass  does  not  lie  for  taking  animals  feree  natural,  unless  reclaimed 
or  privileged  ratione  loci;  Bac.  Ab.  Tresp.  (E.)  Nor,  will  it  lie  for  fish 
which  the  plaintiff  had  nearly  secured  in  his  net  at  sea,  but  was  prevented 
by  the  defendant  from  wholly  enclosing.  Young  v.  Hichens,  6  Q.  B.  606. 
When  animals  ferae  naturae  are  killed  by  a  trespasser  they  become  the 
absolute  property  of  the  owner  of  the  land  where  they  are  killed.  Blades 
v.  Higgs,  11  H.  L.  C.  621 ;  34  L.  J.,  C.  P.  286.  An  action  will  lie  for 
beating  the  plaintiff's  horse  or  dog,  whereby  he  lost  the  use  of  it.  Wright 
v.  Ramscot,  1  Wms.  Saund.  84  ;  Slater  v.  Swann,  Str.  872.  See  Dand 
v.  Sexton,  3  T.  K.  37. 

As  to  when  trespass  will  lie  for  an  illegal  distress,  vide  ante,  pp.  885 
et  seq. 

Where  two  persons  are  apparently  in  possession  of  goods,  the  legal 
possession  follows  the  title.  Ramsay  v.  Margrett,  (1894)  2  Q.  B.  18, 
C.  A. 

Evidence  to  connect  the  defendant  with  trespass. — Relation.']  A  party 
is  not  liable  for  the  act  of  a  stranger,  as  for  the  act  of  a  postilion  driving 
him  in  a  hired  carriage,  &c,  ante,  pp.  763,  764.  So,  where  a  man,  during 
a  procession  held  in  his  honour,  imprudently,  but  lawfully  and  without 
any  intention  on  his  part  so  to  do,  acts  in  such  a  way  as  to  incite  others 
to  commit  damage,  he  is  not  liable  for  that  damage.  Peacock  v.  Young, 
21  L.  T.  527,  M.  T.  1869,  Q.  B.  But  where  the  defendant  sat  on  the  box 
of  a  hired  carriage,  and  was  heard  to  give  the  postilion  directions,  this 
was  held  evidence  of  a  joint  trespass  in  a  case  of  collision.  M'Lauglilin 
v.  Pryor,  4  M.  &  Gr.  48.  And  trespass  will  lie  though  the  injury  be 
unintentional ;  Covell  v.  Laming,  1  Camp.  497  ;  but  not  in  such  case, 
unless  it  be  negligent.  Stanley  v.  Powell,  ante,  p.  899.  Trespass 
against  A.  and  B.  for  taking  plaintiff's  gun.  Plaintiff  proved  that  A. 
took  it,  and  afterwards  delivered  it  to  B.,  who  refused  to  give  it  up  to 
the  plaintiff' :  held  that  this  did  not  make  B.  a  joint  trespasser  by  relation, 
unless  it  was  at  first  taken  for  B.'s  use  or  benefit.  Wilson  v.  Barker, 
4  B.  &  Ad.  614  ;  see  Wilson  v.  Tumman,  6  M.  &  Gr.  236,  post,  p.  963. 
The  solicitor  of  a  judgment  creditor,  issuing  a  fi.  fa.,  has  no  implied 
authority  to  direct  the  sheriff  to  seize  particular  goods  thereunder.  Smith 
v.  Real,  9  Q.  B.  D.  340,  C.  A.  It  is  a  question  of  fact  whether  the  seizure 
by  the  sheriff,  of  particular  goods,  was  directed  by  the  execution  creditor, 
so  as  to  make  him  liable  therefor.  S.  C.  If  the  sheriff  seize  the 
goods  of  a  stranger,  the  execution  creditor  does  not  make  himself  liable 
by  accepting  an  interpleader  issue  to  try  the  title  to  the  goods.  Woollen 
v.  Wright,  1  H.  &  C.  554  ;  31  L.  J.,'  Ex.  513,  Ex.  Ch.  See  further 
as  to  the  liability  of  the  judgment  creditor,  and  his  solicitor,  in 
respect  of  seizure  of  goods  under  process,  ante,  p.  902,  and  p>ost-> 
pp.  922,  923.  As  to  the  liability  of  a  landlord,  and  of  his  agent,  who 
signed  the  distress  warrant,  for  the  wrongful  acts  of  the  bailiff'  employed 
in  distraining,  vide  ante,  pp.  894,  895.  For  other  cases  of  relation, 
see  further,  p>osti  PP-  922,  963,  and  Part  III.,  sub  tit.  Actions  against 
sheriffs,  post,  pp.  1172  et  seq. 

Trespass  lies  against  a  corporation  for  the  act  of  an  agent  in  the 
course  of  his  duty  ;  as  where  he  distrains  barges  for  toll  claimed  to 
be  due.  Maund  v.  Monmouth  Canal  Co.,  4  M.  &  Gr.  452,  vide 
Part  III.,  Actions  by  and  against  companies — Torts  by  corporations, 
post,  pp.  1082  et  seq. 
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Damages^]  In  trespass  for  taking  goods,  under  process,  in  a  place  out 
of  the  jurisdiction  of  the  court,  the  plaintiff  is  entitled  to  the  value  of  the 
goods,  and  not  merely  to  the  damage  sustained  by  reason  of  the  taking  in 
a  wrong  place.  So  well  v.  Champion,  6  Ad.  &  E.  407.  In  an  action  for 
taking  goods  under  a  legal  process  wrongfully  issued,  the  plaintiff  is 
entitled  at  least  to  nominal  damages,  or  to  such  substantial  damages  as 
the  jury  think  adequate,  although  special  damage  is  alleged  but  not 
proved.  Doss  v.  Doss,  14  L.  T.  646,  Mar.  1866,  J.  C.  In  an  action 
for  maliciously  damaging  a  written  statement  of  a  servant's  character, 
damages  may  be  substantial.     Wennhak  v.  Morgan,  20  Q.  B.  D.  635. 

As  to  damages  for  an  illegal  distress,  vide  ante,  p.  894. 

In  trespass  for  destroying  a  picture,  the  defendant  may  show  that  it 
was  a  scandalous  libel ;  and  the  plaintiff  shall  only  recover  the  value  of 
the  canvas  and  paint ;  Da  Vost  v.  Beresford,  2  Camp.  511 ;  and  qucere,  if 
he  be  entitled  to  recover  at  all '?  Fores  v.  Johnes,  4  Esp.  97.  In  trespass 
for  taking  the  plaintiff's  goods  under  colour  of  a  judgment,  the  plaintiff 
cannot  recover  as  special  damage  (though  specially  claimed)  the  costs  of 
setting  aside  the  judgment.  Holloway  v.  Turner,  6  Q.  B.  928;  but  see 
Foxall  v.  Burnett,  cited  ante,  p.  908.  Repayment  of  the  proceeds  of 
goods  wrongfully  taken,  after  action  brought,  is  not  evidence  in  mitigation 
unless  specially  pleaded.  Bundle  v.  Little,  6  Q.  B.  174.  A  vendor  who 
retakes  goods  sold  by  him  to  the  plaintiff  is  liable  to  the  full  value,  and 
cannot  reduce  the  damages  by  setting  off  the  unpaid  price.  Gillard  v. 
Brittan,  8  M.  &  W.  575  ;  Page  v.  Cowasjee,  L.  R.,  1  P.  C.  127,  147.  The 
sheriff  wrongfully  seized  the  goods  of  the  plaintiff  on  a  writ  against  A. ; 
after  seizure,  a  water  company  distrained  them  for  rates  due  from  A.,  and 
the  plaintiff  thereupon  paid  the  rates  to  get  back  the  goods  :  held,  that  A. 
could  recover,  as  special  damage,  in  trespass  against  the  sheriff,  the  money 
paid  to  get  them  back.  Keene  v.  Dilke,  4  Exch.  388.  In  Walker  v.  Olding, 
1  H.  &  C.  621  ;  32  L.  J.,  Ex.  142,  the  defendant,  as  execution  creditor, 
wrongfully  took  in  execution  the  plaintiff's  goods,  and  they  were  sold 
under  a  sheriff's  interpleader  order,  and  the  proceeds  paid  into  court. 
The  interpleader  issue  was  decided  in  the  plaintiff's  favour.  Held,  that 
he  could  not  recover  from  the  defendant  damages  incurred  since  the  date 
of  the  order.  In  Brierly  v.  Kendall,  17  Q.  B.  937  ;  21  L.  J.,  Q.  B.  161, 
where  an  assignment  had  been  made  to  secure  a  debt,  and  the  assignees 
prematurely  took  possession  of  the  goods  ;  it  was  held  that  the  assignor 
was  only  entitled  to  recover  the  value  of  his  limited  interest  in  the  goods  ; 
and  see  Toms  v.  Wilson,  4  B.  &  S.  442  ;  32  L.  J.,  Q.  B.  33  ;  4  B.  &  S.  445  ; 
32  L.  J.,  Q.  B.  382,  Ex.  Ch. ;  Massey  v.  Sladen,  L.  R.,  4  Ex.  13. 

By  3  &  4  W.  4,  c.  42,  s.  29;  cited  ante,  p.  618,  the  jury  may  in  this 
action  give  damages  in  the  nature  of  interest  over  and  above  the  value  of 
the  goods.  It  would  seem,  however,  that  this  enactment  was  unnecessary, 
as  the  damages  are  unlimited  in  this  form  of  action.  Balme  v.  Hutton, 
9  Bing.  477,  Ex.  Ch.  per  Cur. 

Defence. 

Any  matters  relied  on  in  justification  must  be  pleaded  specially.  Rules, 
1883,  O.  xix.,  rr.  15,  17,  ante,  p.  309. 

As  to  justification  under  process,  vide  ante,  p.  902. 

As  to  the  defence  of  not  guilty  by  statute  generally,  vide  ante,  p.  909, 
and  post,  p.  1130;.  and  under  11  G.  2,  c.  19,  ss.  19,  21,  where  the  goods 
have  been  seized  as  a  distress  for  rent,  vide  ante,  pp.  881,  885,  894. 

As  to  what  amounts  to  justification  for  killing  the  plaintiff's  dog,  see 
Wright  v.  Bamscot,  1  Wins.  Saund.  84,  and  notes. 
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It  is  a  defence  that  the  goods  have  been  previously  recovered  in  an 
action  of  replevin  brought  for  the  same  taking.  Gibbs  v.  CruiJcshank, 
L.  R.,  8  C.  P.  454. 

As  to  defence  on  ground  of  the  goods  having  been  seized  as  a  distress 
for  trespass  damage  feasant,  vide  sub  tit.  Replevin — Avowry  for  damage 
feasant,  post,  pp.  1074,  1075. 


ACTION  FOR  TRESPASS  TO  LAND. 

This  action  does  not  lie  in  respect  of  land  situated  abroad.  Doulson  v. 
Matthews,  4  T.  R.  503  ;  British  S.  Africa  Co.  v.  Companhia  de  Mocam- 
bique,  (1893)  A.  C.  602,  D.  P. 

Evidence  of  jiossession.]  In  order  to  maintain  this  action  the  plaintiff 
ought  to  have  possession,  actual  or  constructive.  Topham  v.  Dent,  6 
Bing.  516.  Any  possession  is  a  legal  possession  as  against  a  wrong-doer. 
Graham  v.  Peat,  1  East,  246.  A  possession  by  the  incumbent  of  a  chapel 
and  vestry  erected  under  a  Church  Building  Act,  and  vested  in  trustees, 
is  sufficient  to  justify  him  in  removing  a  trespasser  from  them.  Jackson 
v.  Courtenay,  8  E.  &  B.  8  ;  27  L.  J.,  Q.  B.  37.  But  a  person  who  obtains 
possession  by  a  trespass  cannot  maintain  this  action  against  the  person 
whom  he  has  dispossessed,  and  who  forcibly  reinstates  himself.  Broivne 
v.  Dawson,  12  Ad.  &  E.  624.  A  person  occupying  Crown  lands  under  a 
parol  licence  has  such  a  possession  as  entitles  him  to  maintain  trespass 
against  a  wrong-doer.  Harper  v.  Charles worth,  4  B.  &  C.  574.  So  persons 
exercising  possessory  rights  over  foreshore,  have  a  title  sufficient  against 
a  trespasser  without  producing  evidence  to  displace  the  title  of  the  Crown. 
Hastings,  Corporation  of  v.  Ivall,  L.  R.,  19  Eq.  558.  So,  where  over- 
seers enclose  waste  land  without  consent  of  the  lord  of  the  manor,  they 
may  bring  trespass  against  a  mere  stranger.  Matson  v.  Cooke,  4  N.  C. 
392.  So,  if  a  tenant  hold  over  after  the  expiration  of  his  lease,  or  incur 
a  forfeiture  by  committing  waste  or  otherwise,  yet  if  the  landlord  permit 
him  to  continue  in  actual  possession,  he  may  maintain '  trespass  against 
any  person  entering  upon  him,  and  not  having  a  better  title  than  himself. 
Harper  v.  Charlesworth,  4  B.  &  C.  494,  per  Littledale,  J.  :  Com.  Dig. 
Trespass  (B.  1).  So,  the  outgoing  tenant,  who  is  entitled  by  custom  to 
have,  and  to  cut  certain  growing  crops,  and  is  obliged  to  keep  up  the 
fences  until  the  cutting,  has  such  a  possession  as  to  maintain  or  resist  an 
action  of  trespass  qu.  cl.  fr.  Griffiths  v.  Puleston,  13  M.  &  W.  358.  Pos- 
session by  a  servant  is  possession  by  the  master,  although  the  servant 
receives  less  wages  by  reason  of  being  allowed  to  occupy  the  premises,  and 
the  master  can  maintain  trespass ;  Bertie  v.  Beaumont,  16  East,  33  ;  but 
it  seems  that  the  servant  cannot.  See  White  v.  Bailey,  post,  p.  915.  So 
a  lodger  cannot  maintain  trespass,  for  the  possession  is  in  the  landlord. 
Allan  v.  Liverpool,  L.  R.,  9  Q.  B.  180,  191,  192,  per  Blackburn,  J.  See 
also  Monks  v.  Dykes,  ante,  p.  901,  Bradley  v.  Baylis,  8  Q.  B.  D.  195,  219, 
per  Jessel,  M.R.  ;  and  B.  v.  St.  George's  Union;  Smith  v.  S.  Michael, 
Cambridge ;  and  other  cases  cited  ante,  p.  891. 

Persons  who  have  merely  a  right  to  enter  upon  the  locus  in  quo  for  the 
purpose  of  doing  certain  acts,  cannot  maintain  trespass.  Therefore  com- 
missioners of  sewers  under  the  statute  of  23  H.  8,  c.  5,  have  not  such  a 
possession  of  their  works  as  will  enable  them  to  maintain  trespass  for 
breaking  down  a  wall,  or  dam  erected  by  them  across  a  navigable  river. 
Newcastle,  Dk.  of  v.  Clark,  8  Taunt.  602.     So  persons,  who  are  merely 


Evidence  of  Possession.  915 

authorized  by  parliament  to  make  navigable  a  certain  river,  have  no 
interest  in  the  soil  of  a  bank  formed  of  the  earth  excavated  from  the 
channel  of  the  river,  so  as  to  entitle  them  to  support  trespass  for  an  injury 
to  such  bank.  Hollis  v.  Goldfinch,  1  B.  &  C.  205.  But,  where  certain 
private  individuals  contracted  with  the  proprietors  of  a  navigation  to 
form  a  canal,  and  erected  a  dam  of  earth  and  wood  upon  a  close,  with  the 
permission  of  the  owner,  for  the  purpose  of  completing  their  work,  it  was 
held  that  they  had  a  sufficient  possession  to  support  trespass  against  a 
wrong-doer.  Dyson  v.  ColUcJc,  5  B.  &  A.  603.  An  auctioneer  who  enters 
into  possession  of  a  house  for  the  purpose  of  selling  fixtures,  cannot  main- 
tain trespass  qu.  cl.fr.  ;  per  Cur.  in  Davis  v.  Danks,  3  Exch.  435.  Plaintiff 
held  a  close  hy  lease  under  tenant  for  life.  Before  the  expiration  of  it  by 
lapse  of  time,  the  tenant  for  life  died.  The  plaintiff  had  before  then 
locked  the  close  up  and  left  it  unoccupied,  but  did  not  surrender  it. 
Afterwards  he  took  a  fresh  lease  of  the  remainderman ;  but  before  he  had 
entered  under  it  the  defendant  committed  a  trespass  ;  held,  that  the 
plaintiff  could  not  bring  an  action  of  trespass ;  for  his  possession,  in  the 
absence  of  some  act  on  his  part,  could  not  be  presumed  after  it  had  ceased 
to  be  lawful,  and  he  had  not  actually  entered  under  the  new  lease.  Brown 
v.  Notley,  8  Exch.  219.  The  plaintiff,  A.,  being  owner  of  a  house,  agreed 
to  a  partnership  with  defendant  B.,  to  be  carried  on  in  part  of  A.'s  house. 
The  firm  was  to  be  charged  with  rent.  The  partnership  continued  from 
August  to  December,  when  it  was  ended  by  notice  from  A.  to  B.  :  held, 
that  A.  then  had  such  an  exclusive  possession  as  entitled  him  to  sue  B. 
in  trespass  for  entering  afterwards :  for  B.'s  interest  ended  with  his 
partnership.  Benham  v.  Gray,  5  C.  B.  138.  The  plaintiff,  as  the 
manager,  storekeeper,  and  agent  of  the  defendants,  a  Swedenborgian 
society,  became  the  occupier  of  a  house  of  which  the  defendants  were 
lessees ;  the  defendants  gave  the  plaintiff  notice  to  quit  the  premises,  and 
took  possession  of  them  ;  in  an  action  of  trespass  brought  by  the  plaintiff 
it  was  held  that  he  occupied  the  premises  merely  as  the  servant  of  the 
defendants,  and  that  the  action  was  not  maintainable.  White  v.  Bailey, 
10  C.  B.,  N.  S.  227  ;  30  L.  J.,  C.  P.  253.  A  mortgagor  in  possession,  or 
A.  to  whom  he  let  the  land  after  the  mortgage,  cannot  after  the  mortgage 
has  become  absolute,  maintain  trespass  against  the  mortgagee,  if  the  latter 
have  not  recognised  them  as  his  tenants.  Gibbs  v.  Crniksliank,  L.  B.,  8 
C.  P.  454.  Though  it  would  be  otherwise  where  the  lease  was  made  under 
a  power,  e.g.,  that  given  by  44  &  45  V.  c.  41,  s.  18  (1,  13),  cited  jyost,  p.  1046. 

The  occasional  possession  of  the  key  of  a  chapel  in  order  to  preach 
there  is  not  sufficient  to  support  trespass  qu.  cl.  fr. ;  Revett  v.  Brown,  5 
Bing.  7.  The  lay  rector  of  a  church  cannot  maintain  trespass  against  the 
vicar,  for  removing  a  lock  placed  bv  the  rector  upon  a  door  leading  into 
the  chancel.  Griffin  v.  Dighton,  5  B.  &  S.  108;  33  L.  J.,  Q.  B.  181,  Ex. 
Ch.  But  the  owner  of  the  freehold  of  a  chapel  aisle,  or  private  or  lesser 
chancel,  though  annexed  to  a  church,  may  maintain  trespass  against  the 
vicar,  who  has  committed  a  similar  act.  Chapman  v.  Jones,  L.  R.,  4  Ex. 
273 ;  Norfolk.  Dk.  of  v.  Arbuthnot,  4  C.  P.  D.  290 ;  5  C.  P.  D,  390,  C.  A. 
See  Greenslade  v.  Darby,  L.  R.,  3  Q.  B.  421.  Immemorial  repair  and 
user  of  a  lesser  chancel,  is  evidence  that  a  freehold  of  inheritance  in  it,  is 
vested  in  those  who  have  executed  the  repairs  and  exercised  the  acts  of 
ownership.  Chapman  v.  Jones,  Norfolk.  Dk.  of  v.  Arbuthnot,  supra. 
Proof  of  the  ownership  of  a  several  fishery  on  the  foreshore  is,  even 
against  the  Crown  evidence  of  the  ownership  of  the  soil.  A.  G.  v. 
Emerson,  (1891)  A.  C.  649,  654,  655,  D.  P. 

Where  the  owner  of  the  soil  has  divested  himself  of  the  exclusive  posses- 
sion of  it,  he  may  still  bring  this  action.     Thus,  the  owner  of  the  soil  of  a 
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street  dedicated  to  the  public,  may  maintain  trespass  for  an  injury  to  the 
freehold.  Lade  v.  Shepherd,  Str.  1004  ;  Dovaston  v.  Payne,  2  H.  Bl.  527  : 
2  Smith's  L.  C. :  see  Goodtitle  d.  Chester  v.  Alker,  1  Burr.  133 ;  Every  v. 
Smith,  26  L.  J.,  Ex.  344  ;  and  2>ost,  p.  928;  so  also  the  owner  of  a  market ; 
Northampton,  Mayor  of  v.  Ward,  1  Wils,  107.  And  even  where  another 
party  has  exclusive  possession  of  the  surface  for  certain  months  for  the 
purpose  of  pasture,  or  (ut  semble)  has  prima  vestura,  yet  the  freeholder 
retains  sufficient  possession  of  the  undersoil  to  support  trespass  for  digging 
holes :  but,  not,  for  riding  over  it.  Cox  v.  Glue,  5  C.  B.  533.  Where  a 
lease  reserves  mines,  and  the  right  to  work  them,  giving  satisfaction  for 
damage,  the  lessor  has  an  absolute  ownership  of  the  mines,  and  not  a 
mere  easement,  and  the  surface  and  minerals  become  separate  estates, 
severed  in  title.  Hamilton,  Dh.  of  v.  Graham,  L.  E.  2  H.  L.  Sc.  166. 
In  Lonsdale,  El.  of  v.  Bigg,  1  H.  &  N.  924;  26  L.  J.,  Ex.  196,  it  was 
held  that  the  lord  of  a  manor  might  bring  an  action  of  trespass  against 
the  owner  of  a  cattle-gate  for  taking  and  killing  grouse ;  the  "  cattle 
gate  "  there  appearing  to  be  an  hereditary,  customary  tenement,  holden 
of  the  lord  by  fines  for  admittance,  quit  rents,  and  suits  of  court,  but 
entitling  to  rights  only  in  the  nature  of  commonable  rights. 

Where  A.  brought  an  action  of  ejectment  against  B.,  he  thereby 
admitted  B.'s  possession  of  the  land.  Stanford  v.  Hurlstone,  L.  E.,  9  Ch. 
116. 

Evidence  of  possession — property  in  the  soil  not  necessary.]  AVe  have 
seen  that  an  interest  in  the  soil,  without  an  exclusive  use  of  it,  is  enough 
to  support  trespass.  On  the  other  hand,  exclusive  possession,  without 
pi-operty  or  interest  in  the  soil,  is  also  sufficient  for  this  action.  Thus, 
one  who  has  the  herbage,  Co.  Litt.  4  b.  :  Welden  v.  Bridgewater,  Cro.  Eliz. 
421  ;  Vin.  Ab.  Tres.  (H.  1)  ;  or,  the  vesture  or  pasture  of  a  close,  Co.  Litt. 
4  b. ;  Parher  v.  Staniland,  11  East,  366  ;  Evans  v.  Boberts,  5  B.  &  C.  837  ; 
Vin.  Ab.  Tres.  (H.  2)  ;  may  maintain  trespass  :  but  it  is  otherwise,  if  the 
right  be  not  an  exclusive  one,  Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  C.  A. 
A  person  entitled  to  the  exclusive  enjoyment  of  a  crop,  growing  on  land, 
during  the  proper  period  of  its  full  growth,  and  until  it  be  cut  and  carried 
away,  may  in  respect  of  such  exclusive  possession,  maintain  trespass. 
Crosby  v.  Wadsworth,  6  East,  609,  per  Ld.  Ellenborough,  C.J. :  Tomphin- 
son  v.  Bussell,  9  Price,  287.  So,  where  a  person  has  an  exclusive  right  of 
digging  turves  :  Wilson  v.  Macreth,  3  Burr.  1824  ;  or,  a  grant  of  under- 
wood. Hoe  v.  Taylor,  Cro.  Eliz.  413.  So,  the  owner  of  a  free  warren  in 
alieno  solo,  for  breaking  his  free  warren  ;  Dacre,  Ld.  v.  Tebb,  2  W.  Bl. 
1151;  Carnarvon,  El.  of  v.  Villebois,  13  M.  &  W.  313;  but  not  for  break- 
ing his  close  ;  5  H.  7,  f.  10,  pi.  2,  cited  Welden  v.  Bridgewater,  supra. 
The  owner  of  a  "  several  "  fishery,  even  in  the  soil  of  another,  may  main- 
tain trespass,  though  no  fish  are  taken.  Holford  v.  Bailey,  8  Q.  B.  1000. 
But,  not  the  owner  of  a  "sole  and  exclusive"  fishery,  except  in  cases 
where  those  words  import  a  several  fishery,  which  after  verdict  they  will 
be  assumed  to  do.  S.  C,  13  Q.  B.  426,  Ex.  Ch.  And  see  Marshall  v. 
Ullesiuater  S.  Navigation  Co.,  3  B.  &  S.  732  ;  32  L.  J.,  Q.  B.  139.  Where 
a  meadow  is  divided  annually  amongst  certain  persons  by  lot,  after  their 
several  portions  are  allotted,  each  has  an  exclusive  possession  and  may 
maintain  trespass.  Welden  v.  Bridgewater,  supra,  Co.  Litt.  4  a,  48  b.  ; 
Cox  v.  Glue,  5  C.  B.  533,  552.  A  copyholder  has  such  a  possession  of  the 
mines  under  his  land,  as  to  maintain  trespass  against  a  stranger  for 
taking  coals  though  there  be  no  entry  on,  or  injury  to,  the  surface. 
Lewis  v.  Branthioaite,  2  B.  &  Ad.  437.  See  Eardley  v.  Granville,  3 
Ch.  D.  826. 
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If  the  possession  be  not  an  exclusive  one,  as  of  common  of  turbary ; 
Wilson  v.  Macreth,  3  Burr.  1826 ;  or,  a  mere  easement  arising  from  the 
ownership  of  land  ;  Mainwaring  v.  Giles,  5  B.  &  A.  361 ;  case,  and  not 
trespass  qu.  cl.fr.,  is  the  proper  remedj7. 

Evidence  of  possession — actual  and  immediate.  J  It  must  appear  that 
the  plaintiff  was  in  the  actual  and  immediate  possession  of  the  locus  in 
quo  when  the  trespass  was  committed.  Therefore  an  heir  before  entry 
who  has  only  a  seisin  in  law,  cannot  maintain  trespass.  Com.  Dig. 
Trespass  (B.  3).  Nor,  a  bargainee  before  entry  ;  Id. ;  Barker  v.  Keat, 
2  Mod.  251 ;  but  see  Anon.,  Cro.  Eliz.  46.  Neither,  the  conusee  of  a  fine  ; 
Berry  v.  Goodman,  2  Leon.  147,  arg.  ;  nor,  a  devisee,  Anon.,  2  Mod.  7  ; 
Geary  v.  Bearcroft,  Bridgm.  Judgm.  495  ;  nor,  a  surrenderee,  Bro.  Abr. 
Suit.  50;  nor,^,  reversioner  after  the  expiration  of  an  estate  for  life  or 
years,  Keilw.  163  a  ;  Com.  Dig.  Trespass  (B.  3) ;  nor,  a  lessee  for  years, 
Keilw.  163  a ;  Bac.  Ab.  Leases  (M.) ;  Ryan  v.  Clark,  14  Q.  B.  65,  73,  per 
Patteson,  J.  ;  Wallis  v.  Hands,  (1893)  2  Ch.  75  ;  nor,  the  assignee  of 
a  term  ;  Harrison  v.  Blackburn,  17  C.  B.,  N.  S.  678;  34  L.  J.,  C.  P. 
109  ;  can  bring  trespass  before  entry.  Therefore,  a  mortgagee,  by 
demise  for  years,  cannot  bring  trespass  against  a  stranger  before  entry"; 
Wheeler  v.  Montefiore,  2  Q.  B.  133  ;  Turner  v.  Cameron's  Coalbrook  Co., 
5  Exch.  932 ;  nor,  a  parson  before  induction.  Hare  v.  Bickley,  Plowd.  528. 
But,  after  induction,  he  may  maintain  trespass  for  an  injury  to  the  glebe 
lands,  although  he  has  not  made  an  actual  entry  upon  the  part  on  which 
the  trespass  was  committed  ;  for  the  act  of  induction  puts  him  into 
possession  of  part  for  the  whole.  Bulwer  v.  Bulwer,  2  B.  &  A.  470.  By 
the  J.  Act,  1873,  s.  25,  (5)  (ante,  p.  307),  a  mortgagor  entitled  to  the 
possession  of  land  may  maintain  trespass  in  his  own  name,  if  his 
mortgagee  has  not  given  notice  of  his  intention  to  enter  into  possession 
of  the  land,  or  of  the  receipts  and  profits  thereof.  But,  this  enactment 
does  not  apparently  alter  the  previous  law.  On  the  determination  of  a 
lease  at  will,  by  the  death  of  the  lessee,  the  lessor  may  maintain  trespass 
before  entry.  Co.  Litt.  62  b. ;  Geary  v.  Bearcroft,  1  Lev.  202.  And, 
there  are  authorities  to  show  that,  where  land  is  let  at  will  and  a  trespass 
is  done  on  the  land,  both  the  lessor  and  lessee  may  maintain  trespass. 
Harper  v.  Charles  worth,  4  B.  &  C.  583,  per  Holroyd,  J.  ;  2  Roll.  Ab.  551, 
1.  49 :  Com.  Dig.  Tresp.  (B.  2)  ;  Geary  v.  Bearcroft,  Bridgman's  Judgm. 
496,  n.  If  a  lessee  at  will  commit  voluntary  waste,  the  lessor  may 
immediately  maintain  trespass  against  him  ;  for  the  committing  of  waste 
amounts  to  a  determination  of  the  will.  Shrewsbury's,  By.,  case,  5  Rep. 
13  b  ;  Co.  Litt.  57  a.  Whtre  trees  are  excepted  in  a  lease  the  lessor  may 
maintain  trespass  qu.  cl.  fr.  against  any  one  who  cuts  them  down ;  for  by 
the  exception  of  the  trees,  the  close  on  which  they  grow  is  excepted  also. 
Ashmead  v.  Ranger,  1  Ld.  Raym.  552  ;  Rolls  v.  Rock,  2  Selw.  N.  P., 
13th  ed.,  1244.  Actual  possession  at  the  time  of  the  trespass  done  is 
sufficient ;  it  is  not  necessary  that  the  plaintiff  should  be  in  possession  at 
the  time  of  action  brought.  2  Roll.  Ab.  569, 1.  20.  A  reversioner  cannot 
obtain  an  injunction,  to  restrain  a  trespass,  which  is  not  an  injury  to  the 
reversion.     Cooper  v.  Crabtree,  20  Ch.  D.  587,  C.  A. 

Evidence  of  possession  by  relation.]  Although  to  maintain  this  action 
the  plaintiff  must  have  the  immediate  possession  at  the  time  of  the  injury, 
yet  there  are  some  cases  in  which,  by  the  doctrine  of  relation,  the  plaintiff 
is  allowed  to  recover  for  trespasses  committed  at  a  period  when  he  was 
not  in  fact  in  possession.  Thus,  a  disseisee  who  re-entered,  revested  the 
possession  in  himself  ab  initio,  and  might  have  trespass   against  the 
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disseisor,  or  a  stranger,  for  any  act  of  trespass  committed  between 
the  disseisin  and  the  re-entry  ;  2  Roll.  Abr.  550,  1.  7,  554,  1.  39  ;  Co.  Litt. 
257  a  ;  or,  against  the  disseisor  for  continuing  in  possession.  Butcher  v. 
Butcher,  7  B.  &  C.  399  ;  Litchfield  v.  Beady,  5  Exch.  939.  The  entry  of 
an  heir  relates  back  to  the  time  of  the  right  of  entry,  so  as  to  support  an 
action  against  a  wrongdoer  for  a  trespass  committed,  after  the  accrual  of 
the  l'ight,  and  before  actual  entry  ;  Barnett  v.  Guildford,  El.  of  11  Exch. 
19;  24  L.  J.,  Ex.  281;  so  does  the  entry  of  the  assignee  of  a  lease. 
Anderson  v.  BadcKffe,  E.  B.  &  E.  806  ;  29  L.  J.,  Q.  B.  128,  Ex.  Ch.  The 
action  of  trespass  for  mesne  profits  affords  another  instance  of  the  doctrine 
of  relation.     See  that  title,  2>ost,  p.  931. 

By  stat.  6  A.,  c.  72  (c.  18  in  Ruff.),  s.  5,  guardians,  trustees,  husbands 
seised  jure  ujcoris,  and  tenants^Jitr  a  utre  vie,  holding  over  without  consent, 
are  declared  trespassers,  and  made  liable  to  the  parties  entitled,  for  the 
profits  from  the  expiration  of  their  interests. 

Evidence  of  the  oionership  of  roads,  wastes,  rivers,  walls,  ditches,  dc.~] 
The  soil  of  a  highway  or  occupation  road  is  presumed  to  belong  to  the 
owner  of  the  adjoining  inclosed  land,  usque  ad  medium  filum  ;  but  the 
presumption  may  be  rebutted  by  acts  of  ownership,  &c.  Holmes  v. 
Bellingham,  7  C.B.,  N.  S.  329;  29  L.  J..  C.  P.  132  ;  Beckett  v.  Corpora- 
tion of  Leeds,  L.  R.,  7  Ch.  421  ;  Harrison  v.  Butland,  Luke  of,  (1893) 
1  Q.  B.  142,  C.  A.  The  presumption  applies  although  the  close  conveyed, 
is  set  out  by  admeasurement,  and  referred  to  as  "all  the  land  coloured 
red"  on  a  plan  annexed  to  the  conveyance.  Berridge  v.  Ward,  10  C.  B., 
N.  S.  400  ;  30  L.  J.,  C.  P.  218.  The  rule  is  the  same  whether  the  adjoining 
land  be  freehold,  copvhold,  or  leasehold.  Doe  d.  Bring  v.  Bearsey, 
7  B.  &  C.  304;  Doe  A.  Barrett  v.  Kemp,  2  N.  C.  102,  Ex.  Ch.  ;  Cooke  v. 
Green,  11  Price,  736,  and  it  applies  to  streets  in  a  town.  Charity  Corns. 
v.  London,  Mayor  of,  (1898)  1  Ch.  659.  The  presumption  does  not  apply 
to  adjoining  land,  intended  to  be  used  as  a  highway,  but  not  yet  dedicated 
to  the  public.  Leigh  v.  Jack,  5  Ex.  C.  264,  C.  A.  And  the  soil  will  not 
pass  where  it  appears  from  the  circumstances  at  the  time  of  the  grant 
that  such  was  not  the  intention.  See  Mickletliwait  v.  Newlay  Bridge  Co., 
33  Ch.  D.  133,  C.  A.  ;  Beckett  v.  Corporation  of  Leeds,  L.R.,  7  Ch.  424, 
per  James,  L.J.  Thus,  where  after  a  turnpike  road  and  two  pieces  of 
land  adjoining  had  been  separately  numbered  in  certain  deposited  plans, 
a  conveyance  of  the  two  pieces  of  land  specified  their  numbers,  but 
omitted  all  mention  of  the  number  which  had  been  applied  to  the  road ; 
it  was  held,  that  there  was  a  presumption  that  the  latter  had  not  been 
included  in  the  convevance.  Salisbury,  Ms.  of  v.  Gt.  N.  By.  Co.,  5  C.  B., 
N.  S.  174  ;  28  L.  J.,  C.  P.  40;  Bryor  v.  Betre,  "(1894)  2  Ch.  11,  C.  A.  The 
presumption  as  to  the  ownership  of  strips  of  waste  land  adjoining  the 
highway  is  the  same  as  that  in  respect  of  the  highway  itself.  Steel  v. 
Brickett,  2  Stark.  468.  If  the  strip  be  contiguous  to,  or  communicate 
with,  open  commons  or  larger  portions  of  open  land,  the  presumption  is 
either  rebutted  or  considerably  narrowed ;  for  then  the  evidence  of 
ownership,  which  applies  to  the  larger  portions,  applies  also  to  the  narrow 
strip  which  communicates  with  them.  Grose  v.  West,  7  Taunt.  39  ; 
Headlam  v.  Hedley,  Holt,  N.  P.  463.  And,  where  the  strip  was  claimed 
as  part  of  the  adjacent  glebe,  proof  of  inclosure  of  other  portions  of  the 
same  strip  under  titles  adverse  to  the  rector,  was  held  admissible  to  rebut 
the  presumption.  Doe  d.  Harrison  v.  Hampson,  4  C.  B.  267.  Upon  a 
question  whether  a  piece  of  waste  land  lying  between  a  highway  and  the 
plaintiffs  enclosed  land,  belonged  to  the  plaintiff,  or  to  the  lord  of  the 
manor,  it  was  held,  that  grants  by  the  lord  of  other  slips  of  waste  land  on 
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either  side  of  the  same  road,  abutting  on  inclosed  lands  of  the  lord 
himself,  and  of  other  persons,  were  admissible  for  the  purpose  of  showing 
that  the  locus  in  quo  was  part  of  the  waste  of  the  manor,  without  showing 
continuity.  Dendy  v.  Simpson,  18  C.  B.  831.  If  two  lessees  of  the  same 
lord  of  the  manor  lay  claim  to  the  strip  as  included  in  their  respective 
demises,  no  presumption  is  said  to  exist  in  favour  of  the  lessee  whose 
land  it  adjoins.  Wliite  v.  Hill,  6  Q.  B.  487.  And,  where  a  road  through 
common  land  is  set  out  by  commissioners  under  an  Inclosure  Act,  it  is 
doubtful  whether  the  usual  presumption  as  to  the  right  of  the  owners  of 
the  adjoining  land  applies.  R.  v.  Edmonton,  1  M.  &  Rob.  32 ;  see  also 
R.  v.  Wright,  3  B.  &  Ad.  681.  And,  it  seems  that  where  the  herbage  of 
a  road  is  vested  by  the  General  Inclosure  Act  (41  G.  3,  c.  109),  in  the 
owners  of  the  adjacent  allotments,  no  presumption  arises  that  the  soil 
itself  belongs  to  them.  R.  v.  Hatfield,  4  Ad.  &  E.  156.  See  also  2 
Smith's  L.  C.,  10th  ed.,  pp.  161  et  seq. 

Under  the  Metropolitan  Management  Act,  1855,  s.  96,  "  streets  being 
highways,  and  the  pavements,  stones  and  other  materials  thereof,"  are 
vested  in  the  vestry  or  district  board.  This  however  applies  to  the  surface 
only,  of  the  street ;  Hackney  Board  of  Works  v.  Gt.  E.  Ry.,  8  Ap.  Ca.  687, 
692, 2>er~Ld.  Watson;  Battersea  Vestry  v.  County  of  London,  dc.  Lighthu/ 
Co.,  (1899)  1  Ch.  474,  C.  A.,  following  Tunbridge  Wells,  Mayor  of  v. 
Baird,  infra,  and  for  so  long  only,  as  the  street  remains  such ;  if  it  be 
closed,  the  surface  revests  in  the  person,  who  would  have  remained  owner, 
but  for  sect.  96.  Rolls  v.  St.  George,  Southward;  14  Ch.  D.  785,  C.  A. 
And  the  district  board  cannot  prevent  wires  being  placed  across  the 
street,  at  such  a  height  above  it,  as  not  to  interfere  with  the  traffic. 
Wandsworth  District  Board  of  Works  v.  United'  Tele-phone  Co.,  13  Q.  B.  D. 
904,  C.  A. ;  nor  at  a  depth  of  2  feet  below  it.  Battersea  Vestry  v.  County 
of  London,  dc.  Lighting  Co.,  supra.  The  Public  Health  Act,  1875,  s.  149, 
is  similar  in  its  terms,  and  vests  in  the  urban  authority  the  street,  and 
also  the  pasturage  at  the  sides  of  the  street ;  Cover  dale  v.  Charlton, 
4  Q.  B.  1).  104,  C.  A.  But  not  the  subsoil  below  the  street.  Tunbridqe 
Wells,  Mayor  of  v.  Baird,  (1896)  A.  C.  434,  D.  P.  The  Local  Govt. 
Act,  1888,  s.  11  (6),  vests  main  roads  and  the  materials  thereof,  except 
where  the  urban  authority  retain  the  duty  of  repairing  such  road,  in  the 
County  Council.  Strips  of  grass,  however,  bordering  the  metalled  part 
of  the  road,  do  not  so  vest.  Curtis  v.  Kesteven  County  Council,  45  Ch.  D. 
504.  Where  the  road  so  vests  in  a  public  body  they  may  remove  encroach- 
ments without  having  taken  anv  legal  proceedings.  Reynolds  v.  Presteiqn 
Urban  District  Council,  (1896)  1  Q.  B.  604. 

Fresh  rivers  of  common  right  belong  to  the  owners  of  the  soil  adjacent, 
so  that  the  owners  of  each  side  are  presumed  to  have  the  property  of  the 
soil  and  the  right  of  fishing  usque  ad  medium  filum  aquce.  Bickett  v. 
Morris,  L.  R.,  1  H.  L.  Sc.  47  ;  Edleston  v.  Crossley,  18  L.  T.  15,  Feb. 
1868,  Wood,  V.-C.  A  crown  grant  of  land  describing  it  as  bounded  by  a 
(fresh-water)  creek  or  river,  presumably  includes  half  the  soil  of  it,  ad 
medium  filum  aqua;.  Lord  v.  Sydney,  City  of,  12  Moo.  P.  C.  473.  So 
in  the  case  of  a  private  grant,  even  although  the  land  which  is  expressed 
to  be  granted  is  described  as  coloured  pink,  and  its  acreage  stated. 
Mickletliwait  v.  Newlay  Bridge  Co.,  33  Ch.  D.  133,  C.  A.  And  whether 
its  tenure  be  freehold,  copyhold,  or  leasehold.  Tilbury  v.  Silva,  45 
Ch.  D.  98,  109,  per  Kay,  J.  It,  may,  however,  be  shown  from  the 
surrounding  circumstances  that  the  soil  of  the  river  did  not  pass  by  the 
grant.  Devonshire,  Duke  of  v.  Pattinson,  20  Q.  B.  D.  263,  C.  A.  If  a 
man  is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is 
owner  of  the  whole  river.     Hale,  de  Jure  Maris,  Harg.  Law  Tracts,  5. 
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Where  two  parishes  are  separated  by  a  river,  the  medium  filum  is  the 
presumptive  boundary  between  them.  R.  v.  Bandulpli,  1  M.  &  Rob.  393. 
The  shore  is  presumably  extra-parochial.  B.  v.  Musson,  8  E.  &  B.  900  ; 
27  L.  J.,  M.  C.  100 ;  so  is  the  shore  of  a  tidal  river.  Bridgewater  Trustees 
v.  Bootle-cum-Linacre,  L.  E.,  2  Q.  B.  4.  But  for  civil  parochial  purposes 
this  is  now  altered  by  31  &  32  V.  c.  122,  s.  27.  Proof  that  the  annual 
parish  perambulations  proceeded  along  the  banks  and  shore  of  a  public 
navigable  river,  the  neighbouring  parishes  along  the  same  shore  having 
always  included  the  medium  filum  in  their  perambulations,  is  evidence 
that  the  medium  filum  is  the  boundary  throughout.  M'  Cannon  v.  Sinclair, 

2  E.  &  E.  53  ;  28  L.  J.,  M.  C.  247. 

A  wall  has  been  said  to  differ  in  point  of  ownership  from  a  bank ;  being 
an  artificial  edifice,  the  property  is  presumed  to  be  in  him  who  is  bound 
to  repair  it  ;  while  the  property  in  a  bank  follows  that  of  the  soil  from 
which  it  is  constructed.  Callis  on  Sewers,  4th  ed.  74  ;  see  Newcastle,  Dk. 
of  v.  Clark,  8  Taunt.  602,  per  Cur.  Where  no  such  liability  or  act  of 
ownership  is  shown,  a  wall,  as  well  as  a  bank,  presumably  follows  the 
property  of  the  soil.  If  two  tenants  in  severalty  build  a  party-wall,  one 
half  of  the  thickness  of  which  stands  on  the  land  of  each  (contributed 
under  the  old  Metropolitan  Building  Act,  14  G.  3,  c.  78),  the  property 
in  the  wall  follows  the  property  in  the  land,  and  the  owners  of  the  land 
are  not  tenants  in  common  of  the  wall,  but  tenants  of  divided  moieties. 
Matts  v.  Hawkins,  5  Taunt.  20  ;  see  Murly  v.  M'Dermott,  8  Ad.  &  E.  138. 
But,  in  a  case  to  which  the  Building  Act  does  not  apply,  and  where  there 
is  no  distinct  proof  of  exclusive  property  as  to  the  whole  or  part,  the 
common  user  of  a  wall  separating  adjoining  lands,  belonging  to  different 
owners  is  prima  facie  evidence  that  the  wall,  and  the  land  on  which  it 
stands,  belongs  to  the  owners  of  the  adjoining  land  in  equal  undivided 
moieties  as  tenants  in  common.  Cubitt  v.  Borter.  8  B.  &  C.  257  ;  see 
Standard  Bank  of  British  S.  America  v.  Stokes,  9  Ch.  D.  68  ;  Watson 
v.  Gray,  14  Ch.  D.  192.  A  wall  may  be  a  party-wall  for  such  part  of  its 
height  or  length  as  belongs  in  common  to  two  buildings,  and  not  for  the 
remainder  of  it.  Weston  v.  Arnold,  L.  R.,  8  Ch.  1084  ;  Knight  v.  Bur  sell, 
11  Ch.  D.  412.  On  appeal  in  S.  C.  to  the  C.  A.,  the  defendant  disclaimed 
the  right  to  treat  any  part  of  the  wall  as  a  party-wall,  and  the  question 
was  not  argued.  (1880)  W.  N.  104,  T.  S.  As  to  the  dividing  line  of 
a  house,  granted  as  being  "  in  the  occupation  of  A.  B.,"  see  Fox  v.  Clarke, 
L.  R.,  9  Q.  B.  565,  Ex.  Ch.  As  to  ownership  of  column  of  air  over  a 
room  belonging  to  A.  which  projects  over  the  land  of  B.,  see  Corbett  v. 
Hill,  L.  R.,  9  Eq.  671. 

Where  A.  licensed  B.  to  build  a  bridge  on  his  (A.'s)  land,  and  B. 
covenanted  to  repair  it,  it  was  held  that  the  property  in  the  materials 
of  the  bridge,  when  built  and  dedicated  to  the  public,  continued  in  B., 
subject  to  the  right  of  passage  by  the  public  ;  and,  that  when  severed 
and  taken  away  by  a  wrong-doer,  B.  might  obtain  trespass  for  the 
asportation.     Harrison  v.  Barker,  6  East,  154  ;  see  Spooner  v.  Brewster, 

3  Bing.  136. 

The  rule  with  regard  to  the  presumptive  ownership  of  hedges  and 
ditches  has  been  thus  stated :  where  two  adjacent  fields  are  separated  by 
a  hedge  and  ditch,  the  hedge  prima  facie  belongs  to  the  owner  of  the 
field  in  which  the  ditch  is  not.  If  there  be  two  ditches,  one  on  each  side 
of  the  hedge,  then  the  ownership  of  the  hedge  must  be  shown  by  proving 
acts  of  ownership.  Guy  v.  West,  2  Selw.  N.  P.,  13th  ed.,  1244.  No  man 
making  a  ditch  can  cut  into  his  neighbour's  soil,  but  usually  he  cuts  to 
the  extremity  of  his  own  land  ;  he  is,  of  course,  bound  to  throw  the  soil 
which  he  digs  out  upon  his  own  land ;  therefore,  if  he  afterwards  cut 
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beyond  the  edge  of  the  ditch,  he  cuts  into  his  neighbour's  land,  and  is  a 
trespasser.  Vowles  v.  Miller,  3  Taunt.  138.  The  land  which  constitutes 
the  ditch  is  therefore  part  of  the  close  on  the  other  side  of  the  bank.  Per 
Holroyd,  J.,  Doe  d.  Pring  v.  Pearsey,  7  B.  &  C.  308.  It  is  doubtful  if 
this  presumption  extends  to  a  natural  watercourse ;  see  Marshall  v. 
Taylor,  (1895)  1  Ch.  641. 

It  is  said  that  if  A.  plant  a  tree  at  the  extreme  limit  of  his  own  land, 
and  it  extend  its  roots  into  the  land  of  B.,  A.  and  B.  are  tenants  in 
common  of  the  tree  ;  but  if  all  the  roots  grow  in  A.'s  land,  though  the 
boughs  shadow  the  land  of  B.,  the  property  is  in  A.  Per  Holt,  C.J., 
Waterman  v.  Soper,  1  Ld.  Raym.  737 ;  B.  N.  P.  85  ;  2  Roll.  Rep.  255. 
According  to  another  authority,  if  a  tree  grows  in  A.'s  close,  and  its  roots 
in  B.'s,  yet  the  body  or  the  main  part  of  the  tree  being  in  the  soil  of  A., 
all  the  residue  of  the  tree  belongs  to  him.  Masters  v.  Pollie,  2  Roll.  Rep. 
141.  In  a  like  case,  Littledale,  J.,  ruled,  that  the  tree  belongs  to  him  in 
whose  soil  it  was  first  sown  or  planted.  Holder  v.  Coates,  M.  &  M.  112  ; 
and  see  Id.  n.  The  property  in  trees  is  in  the  landlord  ;  the  property  in 
bushes,  even  where  they  have  been  cut  down  by  a  stranger,  in  the  tenant : 
therefore  the  landlord  cannot  bring  trespass  de  bonis,  &c,  to  recover  the 
cuttings  of  the  latter.     Berriman  v.  Peacock,  9  Bing.  384. 

As  to  presumptive  evidence  of  ownership,  vide  ante,  pp.  38,  39. 

Acts  of  ownership.]  The  proof  of  ownership  by  documentary  and  other 
assertions  of  right  is  treated  of  ante,  pp.  53,  54.  Cutting  down  or  plant- 
ing trees  is  evidence  of  right  to  the  soil.  Vin.  Ab.  Ev.  (T.  b.  102)  ; 
S.  Leonards,  Ld.  v.  Ashburner,  21  L.  T.  595,  cor.  Bramwell,  B.  So 
are  the  erection  and  maintenance  on  the  foreshore  of  fixed  nets,  called 
kiddells.  A.-G.  v.  Emerson,  (1891)  A.  C.  649,  656—60.  See  further  as 
to  proof  of  possession  of  the  soil  by  acts  of  user,  cases  cited  2^ost,  pp.  985, 
986,  sub  tit.  Action  for  recovery  of  land.  A  perambulation  made  by  the 
lord  is  evidence  of  the  limits  of  a  manor,  and  it  is  not  necessary  that  any 
person  against  whom  it  operates  should  be  present  at  or  know  of  it. 
Woolway  v.  Roive,  1  Ad.  &  E.  114.  Generally  any  act  done  upon  the 
land  is  admissible  evidence.  Id.  117.  And,  such  acts  are  not  evidence 
on  the  ground  of  acquiescence,  but  as  showing  possession.  Per  Parke,  B., 
in  Jones  v.  Williams,  2  M.  &  W.  328.  The  acts  of  tenants  may  be 
evidence  against  their  reversioners,  where  their  declarations  are  not. 
Tickle  v.  Brown,  4  Ad.  &  E.  369.  And,  acts  in  one  place  may  be  evidence 
of  ownership  in  another,  where  there  is  a  common  character  of  locality : 
thus,  cutting  timber  in  a  wood  or  close,  is  evidence  of  title  to  the  whole 
wood  or  close ;  so  of  a  continuous  hedge,  or  different  parts  of  the  bed  of 
a  river,  &c.  Jones  v.  Williams,  2  M.  &  W.  326  ;  Neill  v.  Duke  of  Devon- 
shire, 8  Ap.  Ca.  135,  D.  P.     See  further  ante,  pp.  85,  86. 

Where  the  surface  and  the  minerals  are  several  inheritances  (as  is 
common  in  mining  districts),  the  user  or  ownership  of  one  is  no  evidence 
of  property  in  the  other.  Rowe  v.  Grenfel,  Ry.  &  M.  396  ;  Rich  d.  Ld. 
C alien  v.  Johnson,  Str.  1142  ;  Hodgkinson  v.  Fletcher,  3  Doug.  31.  Work- 
ing in  one  part  of  a  mine  is  possession  of  the  whole.  Wild  v.  Holt,  9 
M.  &  W.  672.  So,  working  under  part  of  a  demised  tract  of  land  is 
evidence  of  the  possession  of  mines  under  the  whole  tract.  Taylor  v. 
Parry,  1  M.  &  Gr.  604. 

Situation  of  the  premises.]  The  close  on  which  it  is  alleged  that  the 
trespass  was  committed  should  be  described  with  reasonable  certainty 
by  name,  abuttals  or  other  description,  so  that  the  defendant  may  know 
what  close  is  intended.     The  close  should  be  described  as  it  stood  at  the 
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time  of  the  trespass.  Hv/mphrey  v.  L.  d  N.  W.  By.  Co.,  7  Exch.  325. 
But,  in  case  of  a  misdescription,  an  amendment  will  be  allowed  at  N.  P. 
on  the  merits.      Vide  ante,  pp.  292  et  seq. 

Evidence  of  tresi^ass  committed  by  defendant.^  If  the  landlord,  who 
has  let  apartments  to  the  plaintiff,  exclude  him  from  the  house  and  remove 
his  name  from  the  outer  door,  this  is  evidence  of  a  trespass  committed  by 
breaking  and  entering  the  apartments.  Lane  v.  Dixon,  3  C.  B.  776.  In 
this  case  no  objection  was  taken  as  to  the  possession  of  the  plaintiff  being 
insufficient  to  maintain  trespass.     Vide  ante,  p.  914. 

It  is  a  trespass  to  place  anything  against  the  plaintiff's  wall  ;  Gregory 
v.  Piper,  9  B.  &  C.  591 ;  or,  to  shoot  into  the  plaintiffs  land.  Pickering 
v.  Budd,  1  Stark.  56,  58.  Ld.  Ellenborough,  C.J.,  seems  to  have 
regarded  it  as  uncertain  how  far  trespass  would  lie  for  shooting  over,  or 
placing  anything  so  as  to  overhang,  the  plaintiff's  land ;  Id.  But 
trespass  will  lie  for  carrying  minerals  through  a  tunnel,  500  yards  below 
the  surface  of  the  plaintiffs  land,  and  not  used  by  him.  Eardley  v. 
Granville,  3  Ch.  D.  826. 

Trespass  lies  against  a  tenant  in  common  with  the  plaintiff'  for  destroy- 
ing a  common  wall ;  Cubitt  v.  Porter,  8  B.  &  C.  257  ;  or,  for  using  it  so  as 
to  exclude  the  plaintiff;  Stedman  v.  Smith,  8  E.  &  B.  1 ;  26  L.  J.,  Q.  B. 
314  ;  but,  not  for  pulling  it  down  with  intent  to  rebuild  it,  or  for  raising 
its  height.  Cubitt  v.  Porter,  supra.  See  also  Watson  v.  Gray,  14Ch.D. 
192.  And  it  lies  against  him  or  his  licensee  for  digging  peat  or  turf,  and 
carrying  it  away  for  his  own  use.  Wilkinson  v.  Haygarth,  12  Q.  B.  837. 
And,  for  actual  expulsion.  Murray  v.  Hall,  7  C.  B.  441.  But,  it  does 
not  lie  if  he  take  away  the  whole  profits  of  the  land.  Jacobs  v.  Seivard, 
L.  R.,  4  C.  P.  328;  L.  R.,  5  H.  L.  464.  The  rights  of  the  owners  of  a 
party  wall  within  the  limits  of  the  Metropolitan  Building  Act,  1855,  were 
regulated  by  that  Act.  Standard  Bank  of  British  S.  America  v.  Stokesr 
9  Ch.  D.  68.  This  Act  has  been  replaced  by  the  London  Building  Act, 
1894,  57  &  58  V.  cap.  ccxiii. 

Trespass  lies  against  the  party  who  did  the  trespass  and  all  aiding  him  ; 
Com.  Dig.  Tresp.  (C.  1)  ;  and,  a  person  may  become  a  trespasser  by 
previous  command,  or,  where  the  trespass  has  been  committed  for  his  use 
and  benefit,  by  subsequent  assent.  Barkery.  Braham,  3  Wils.  377.  But, 
in  cases  of  subsequent  assent,  it  must  appear  that  the  trespass  was  for 
his  use.  Wilson  v.  Barker,  4  B.  &  Ad.  614.  See  ante,  p.  912.  An  infant 
cannot  make  himself  a  trespasser,  either  by  prior  command  or  subsequent 
assent.  Co.  Litt.  180  b  (4)  ;  Id.  357  b.  The  same  rule  formerly  prevailed 
as  to  &  feme  covert ;  Id.  ;  but  under  the  Married  Women's  Property  Act, 
1882,  s.  1  (2),  she  may,  it  seems,  to  the  extent  of  her  separate  propertj^ 
render  herself  liable  by  ratification. 

A  master  is  not  liable  for  the  wilful  trespass  of  his  servant.  2  Roll.  Ab. 
553,  1.  25  ;  Chandler  v.  Brougliton,  1  Cr.  &  M.  29.  But,  where  he  orders 
his  servant  to  do  an  act,  the  natural  consequence  of  which  is  a  trespass, 
and  the  servant  uses  ordinary  care  in  the  execution  of  the  order,  the 
master  is  liable,  though  he  direct  the  servant  not  to  trespass.  Gregory  v. 
Piper,  supra.  See,  on  the  liability  of  a  master  for  the  acts  of  his 
servants,  ante,  pp.  762  et  seq.  A  party  is  liable  for  the  acts  of  his 
solicitor  on  proof  of  retainer  ;  thus,  A.  employed  B.,  an  attorney,  to 
enforce  payment  of  a  debt ;  B.  directed  his  agent  to  sue  out  a ,  j usticies  in 
the  county  court ;  before  the  return  of  the  justicies  the  debtor  paid  the 
debts,  and  costs,  to  B.  ;  his  agent,  not  knowing  of  such  payment,  after- 
wards entered  up  judgment  and  sued  out  execution,  under  which  the 
trespass   was  committed :    held,  that   both  A.    and   B.   were   liable  as 
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trespassers.  Bates  v.  Pilling,  6  B.  &  C.  38.  See  also  Crook  v.  Wright, 
By.  &  M.  278.  A  solicitor  who,  as  such,  misleads  the  sheriff,  by  indorsing 
on  a  writ  of  execution  a  direction,  by  which  the  sheriff  is  induced  to  seize 
the  goods  of  a  wrong  party,  is  liable  in  trespass.  Bowles  v.  Senior,  8  Q. 
B.  677  ;  Straiten  v.  Lawless,  14  Ir.  C.  L.  B.  432.  And  the  judgment 
creditor  is  also  liable.  Jarmain  v.  Hooper,  6  M.  &  G.  827  ;  Morris  v. 
Salberg,  22  Q.  B.  D.  614,  C.  A.  But,  where  the  solicitor  delivers  a  writ 
of  execution  to  an  officer,  who  executes  it  by  entering  a  house  out  of  the 
jurisdiction,  the  solicitor  is  not  liable,  though  he  may  have  had  reason  to 
believe  it  would  be  so  executed.  Sowell  v.  Cha»ij)ion,  6  Ad.  &  E.  407. 
See  further  as  to  the  liability  of  the  judgment  creditor  for  a  wrongful 
seizure,  ante,  p.  912  ;  and  as  to  the  liability  of  solicitor,  principal,  and 
sheriff  respectively,  acting  under  process  which  is  either  void  or  irregular, 
ante,  p.  902.  As  to  the  liability  of  a  landlord,  and  of  his  agent  who 
signed  the  distress  warrant  for  the  wrongful  acts  of  the  bailiff  employed 
to  distrain,  vide  ante,  pp.  894,  895.  Where  a  highway  board  ordered  their 
surveyor,  A.,  to  remove  an  obstruction  to  an  alleged  highway  across  the 
plaintiffs  land,  such  order  not  being  within  the  powers  conferred  on  them 
by  the  25  &  26  V.  c.  61,  under  which  they  were  incorporated,  it  was  held 
that  A.  and  all  the  members  of  the  board,  who  voted  in  favour  of  the  order 
were  liable  to  an  action  of  trespass  for  the  entry  by  A.  in  consequence 
of  the  order;  Mill  v.  Hawker,  L.  B.,  9  Ex.  309;  on  appeal,  however, 
the  Ex.  Ch.  held  that  the  surveyor  A.  was  liable,  but  gave  no  decision 
as  to  the  liability  of  the  members  of  the  board.     S.  C,  L.  B.,  10  Ex.  92. 

The  head,  G.,  of  an  executive  department  of  the  government,  is  not 
liable  for  the  wrongful  acts  of  the  officials  under  him,  unless  the  act  was 
substantially  that  of  G.  himself  ;  those  only  who  commit  or  authorise  the 
acts  are  liable,  but  the  authority  of  the  department  affords  them  no 
justification.     Raleigh  v.  Goschen,  (1898)  1  Ch.  73. 

The  owner  of  animals  mansueta  naturae,  such  as  oxen,  &c,  is  liable  for 
trespasses  committed  by  them  in  the  land  of  another.  Keilw.  3  b  ;  Com. 
Dig.  Tresp.  (C.) ;  Ellis' \.  Loftus  Iron  Co.,  L.  B.,  10  C.  B.  10;  see  also, 
Lee  v.  Biley,  18  C.  B.,  N.  S.  722  ;  34  L.  J.,  C.  B.  212,  cited  ante,  p.  778. 
But  where  such  animals,  while  being  driven  along  a  highway,  stray  on 
adjoining  land,  through  defect  of  fences,  their  owner  is  not  liable,  if  he 
remove  them  within  a  time,  that  is  reasonable,  under  all  the  circumstances. 
Goodwyn  v.  Cheveley,  28  L.  J.,  Ex.  298.  So,  if  without  negligence  of  the 
owner  they  stray  into  a  shop  adjoining  the  street,  along  which  they  are 
driven,  he  is  not  liable.  Tillett  v.  Ward,  10  Q.  B.  D.  17.  As  to  unautho- 
rized entries  of  domestic  cats  and  dogs,  see  Bead  v.  Edwards,  17  C.  B., 
N.  S.  245  ;  34  L.  J.,  C.  B.  31.  The  distress  of  an  animal  damage  feasant 
is,  so  long  as  the  distress  is  retained,  a  defence  to  an  action  of  trespass 
for  the  same  damage.  Vaspor  v.  Edwards,  12  Mod.  658;  Boden  v. 
Boscoe,  (1894)  1  Q.  B.  608.  A  person,  from  whose  land  animals  ferce 
natural,  as  rabbits,  &c.  escape,  is  not  liable  for  such  injury.  Boulston's 
case,  5  Bep.  104  b  ;  Cooper  v.  Marshall,  1  Burr.  259 ;  Beck  with  v.  Shor- 
dike,  4  Burr.  2093.  See  further,  ante,  pp.  777  et  seq.  An  action  will  not 
lie  against  a  person  entitled  to  enter  on  the  land  for  forcibly  taking  posses- 
sion thereof,  contrary  to  stat.  5  B.  2,  stat.  1,  c.  8.  Beddall  v.  Maitland, 
17  Ch.  D.  174. 

Trespass  ab  initio.]  Where  the  defendant  enters  under  an  authority 
in  law,  the  plaintiff  may  show  that  he  has  abused  such  authority  and  so 
become  a  trespasser  ah  initio  ;  but  a  mere  non-feasance  will  not  be  such 
an  abuse  ;  nor  does  the  subsequent  abuse  of  an  authority  in  fact  (as  a 
licence)  make  a  trespass  ab  initio.     Six  Carpenters'  case,  8  Bep.  146  a. 
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The  distinction  is  said  to  be  founded  on  a  presumed  intention,  ab  initio, 
to  abuse  the  authority  given  by  the  law,  and  not  by  the  act  of  the  party  ; 
but,  it  seems  to  be  founded  rather  on  the  necessity  of  a  more  stringent 
protection  against  the  abuse  of  powers  given  by  law  ;  whereas,  those  who 
voluntarily  give  powers  can  limit  or  recall  them  as  they  please.  A  lessor 
who  enters  to  view  waste,  and  does  damage,  or,  stays  all  night;  a  com- 
moner who  enters  to  view  his  cattle,  and  cuts  down  a  tree  ;  a  man  who 
enters  a  tavern,  and  continues  there  all  night  against  the  will  of  the  land- 
lord ; — are  all  trespassers  ab  initio.  Com.  Dig.  Tresp.  (C.  2).  So,  is  an 
officer  of  a  court  who  neglects  to  remove  goods  attached,  within  a  reason- 
able time,  and  continues  on  the  premises  in  possession.  Reed  v.  Harrison, 
2  W.  Bl.  1218  ;  Aithenhead  v.  Blades,  5  Taunt.  198.  See  also  Ladd  v. 
Thomas,  12  A.  &  E.  117.  So  the  abuse  of  a  distress  made  a  trespass  ab 
initio  at  common  law ;  but  the  stat.  11  G.  2,  c.  19,  s.  19,  provides  that 
no  "  unlawful  act  "  afterwards  done  by  the  distrainor  shall  make  the 
distress  for  rent  actually  due  unlawful,  or  the  distrainor  a  trespasser  ab 
initio ;  ante,  p.  883.  The  stat.  17  G.  2,  c.  38,  s.  8,  contains  similar 
provisions  in  the  case  of  a  distress  for  poor  rate  due.  In  the  case  of  an 
illegal  distress,  however,  the  statute  affords  no  defence,  and  the  distrainor 
is  a  trespasser  ab  initio.  See  further,  Action  for  illegal  distress,  ante, 
pp.  885  et  seq. 

The  authority  of  process  is,  it  seems,  an  authority  in  law  within  the 
rule.  See  Heed,  v.  Harrison,  supra,  which  was  the  case  of  a  bailiff'  of  an 
inferior  court,  who  was  in  the  nature  of  a  sheriff.  Com.  Big.  Tresp. 
(C.  2).  But,  an  irregularity  of  the  sheriff  or  officer  of  a  superior  court 
will  not  necessarily  make  his  act  a  trespass  ab  initio.  Thus,  if  he  illegally 
break  a  door,  or  execute  a  writ  on  Sunday,  yet  the  execution  may  be 
valid.  Percival  v.  Stamp,  9  Exch.  167  ;  23  L.  J.,  Ex.  25.  So,  a  deten- 
tion under  an  attachment  beyond  the  proper  time  does  not  make  the 
attachment  bv  the  sheriff' wholly  illegal.  Smith  v.  Eqginton,  7  Ad.  &  E. 
167. 

When  the  plaintiff  relies  on  an  act  which  makes  the  defendant  a  tres- 
passer ab  initio,  he  must  reply  to  it  specially  :  but  where  the  abuse  is  a 
substantive  trespass,  but  not  one  which  makes  a  trespass  ab  initio,  it  must 
formerly  have  been  newly  assigned  ;  1  Wms.  Saund.  300  h,  (q)  ;  1  Smith's 
L.  C,  6th  ed.,  137,  138  ;  Smith,  v.  Egginton,  supra  ;  and  must  therefore 
now  be  raised  by  way  of  amendment  of  the  claim  or  by  reply.  Rules, 
1883,  O.  xxiii.,  r.  6,  ante,  p.  310. 

Damages — Injunction.]  In  trespass  for  breaking  and  entering  the 
plaintiffs  house,  evidence  that  the  defendant  at  the  same  time  debauched 
the  plaintiff's  daughter  has  been  allowed,  under  alia  enormia ;  per  Holt. 
C.J.,  Bussel  v.  Corn,  6  Mod.  127;  Cas.  temp.  Holt,  699;  B.  N.  P.  89. 
And  as  such  an  act  cannot  be  treated  as  special  damage,  and  is  not  neces- 
sarily actionable  in  itself,  it  seems  properly  matter  of  aggravation,  and 
was  so  treated  in  Cock  v.  Wortham,  2  Selw.  N.  P.,  2nd  ed.,  1085.  But  it 
seems  clear  that  such  matters  must  now  be  specially  pleaded.  Rules, 
1883,  0.  xix.,  rr.  15,  17,  ante,  p.  309.  The  plaintiff'  may  prove  that  his 
wife  was  so  terrified  at  the  trespass  that  she  was  immediately  taken  ill, 
and  soon  afterwards  died  ;  but  this  evidence  was  held  admissible  for  the 
purpose  only  of  showing  how  outrageous  and  violent  the  trespass  was,  and 
not  as  a  substantive  ground  of  damage.  Huxley  v.  Berg,  1  Stark.  98. 
Where  the  plaintiff'  declared  for  breaking  and  entering  her  house,  and, 
under  a  false  charge  that  she  had  stolen  property  in  it,  ransacking  and 
searching,  &c. ;  whereby  she  was  injured  in  her  credit,  it  was  held  that 
the  jury  might  give  damages  for  the  trespass  as  aggravated  by  the  false 
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charge.  Bracegirdle  v.  Orford,  2  M.  &  S.  77.  The  jury  may  consider 
not  only  the  pecuniary  damage  sustained,  but  also  the  intention  with 
which  the  act  has  been  done,  whether  for  insult  or  injury.  Per  Abbott,  J., 
Sears  v.  Lyons,  2  Stark.  318  ;  Merest  v.  Harvey,  5  Taunt.  442 ;  see  also. 
Emblen  v.  Myers,  6  H.  &  N.  54 ;  30  L.  J.,  Ex.  71  ;  Bell  v.  Midland  By. 
Co.,  10  C.  B.,  N.  S.  287;  30  L.  J.,  C.  P.  273;  For  the  continuance  of  an 
obstruction  placed  by  the  defendant  on  the  plaintiff's  land,  a  fresh  action 
of  trespass  may  be  brought  de  die  in  diem,  and  to  such  actions  recovery 
in  a  former  action  is  no  defence.  Holmes  v.  Wilson,  10  Ad.  &  E.  503  ; 
Bowyer  v.  Cook,  4  C.  B.  236.  By  O.  xxxvi.,  r.  58,  "  Where  damages  are 
to  be  assessed,  in  respect  of  any  continuing  cause  of  action,  they  shall 
be  assessed  down  to  the  time  of  the  assessment."  See  hereon  ante, 
pp.  296,  759. 

In  trespass  for  cutting  away  part  of  the  plaintiff's  land,  the  defendant, 
is  bound  to  pay  the  value  of  the  land  so  cut  away,  but  not  the  expense  of 
reinstating  it ;  for  this  maybe  more  than  the  land  was  ever  worth.  Jones 
v.  Gooday,  8  M.  &  W.  146 ;  see  also  Whithorn  v.  Kershaw,  16  Q.  B.  D. 
613,  C.  A.  If  a  house  is  pulled  down  by  the  defendant,  the  damages  are 
measured  by  the  reduction  in  the  selling  value  of  the  land.  Semb., 
Hosking  v.  Phillips,  3Exch.  168;  ante,  p.  759.  In  trespass  for  breaking 
a  mine  and  taking  the  plaintiff's  coal,  the  plaintiff  is  entitled  as  against  a 
mere  wrong-doer,  to  the  value  of  the  coal  when  it  first  existed  as  a  chattel,, 
without  deducting  the  expense  of  getting  it.  Wild  v.  Holt,  9  M.  &  W, 
672.  But,  the  expense  of  afterwards  bringing  it  to  the  pit's  mouth  must 
be  allowed  ;  for  the  plaintiff  cannot  profit  by  the  increased  value  caused 
by  the  removal.  Morgan  v.  Powell,  3  Q.  B.  278;  Jegon  v.  Vivian,  L.  B., 
6  Ch.  742,  760  ;  Phillips  v.  Homfray,  Id.  770.  See  also  Att.-Gen.  v. 
Tomline,  5  Ch.  D.  750.  And  where  there  is  a  bond  fide  disputed  title,, 
and  no  fraud,  the  jury  should  give  only  the  fair  value  per  acre,  as  if  the 
defendant  had  bought  the  coal-field  of  the  plaintiff'.  Wood  v.  Morewood,. 
3  Q.  B.  44C,  n. ;  cited  fully  post,  p.  966 ;  Hilton  v.  Woods,  L.  R.,  4  Eq. 
432  ;  Livingstone  v.  Bawyards  Coal  Co.,  5  Ap.  Ca.  25,  D.  P.  See  further- 
Trover  v.  Maclean,  13  Ch.  D.  574,  and  McArthur  v.  Cornivell,  (1892> 
A.  C.  75,  J.  C.  Where  the  defendant  has  drawn  coal  from  his  own  mine 
over  the  plaintiff's  adjacent  mine,  the  plaintiff  is  entitled  to  damages  for 
way-leave.  Jegon  v.  Vivian  &  Phillipis  v.  Homfray,  supra.  So  where 
the  defendant  has  tipped  spoil  from  his  colliery  on  to  the  plaintiff's  land,, 
in  estimating  the  damages,  as  to  the  value  of  the  land  so  covered,  the  use 
to  which  it  has  been  applied  must  be  taken  into  account,  as  well  as  the 
diminution  of  the  value  of  the  rest  of  the  plaintiff's  land.  Whitwham  v. 
Westminster,  dc.  Coke  Co.,  (1896)  2  Ch.  538. 

The  defendant  may  in  mitigation  of  damages,  show  circumstances 
which  he  could  not  have  pleaded  in  justification.  See  Rules,  O.  xxi.,  r.  4, 
ante,  p.  310.  Secus,  as  to  matters  which  could  have  been  so  pleaded. 
Simmons  v.  Norton,  7  Bing.  640.  A  recovery  against  a  co-trespasser  not 
joined  is  not  admissible  in  mitigation,  but  should  be  especially  pleaded  in 
bar.     Day  v.  Porter,  2  M.  &  Bob.  151. 

An  injunction  will  be  granted  to  restrain  the  defendant  from  laying  or 
keeping  pipes  on  the  plaintiffs  land  under  the  highway.  Good  son  v. 
Bichardson,  L.  R.,  9  Ch.  221.  See  also  Bamsden  v.  Manchester,  dc.  By. 
Co.,  1  Ex.  723.  A  declaration  may  be  granted  that  the  defendant 
was  committing  a  trespass.  Harrison  v.  Butland,  Duke  of,  (1893) 
1  Q.  B.  142,  C.  A. 
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Defence. 

All  matters  relied  on  in  justification  must  be  pleaded  specially,  except 
where  there  is  a  statutory  power  to  give  them  in  evidence  under  the  defence 
of  "  not  guilty."      Vide  infra. 

Where  the  trespass  was  an  entry  to  make  an  unlawful  distress,  recovery 
bv  the  plaintiff'  in  an  action  of  replevin,  is  no  defence,  Gibbs  v. 
Cruihshanl;  L.  R.,  8  C.  P.  454. 

As  to  evidence  in  mitigation,  see  cases,  ante,  p.  925. 

Not  guilty  by  statute.]  By  various  statutes  particular  persons  were 
enabled  to  give  special  matter  in  evidence  under  the  general  issue.  This 
defence  is  reserved  by  Rules,  1883,  O.  xix.,  r.  12,  ante,  p.  309.  See  further 
as  to  how  this  defence  is  to  be  pleaded,  ante,  p.  310, post,  p.  1130.  By  stat. 
56  &  57  V.  c.  61,  s.  2  (c),  however,  the  right  so  to  plead  has  in  many 
cases  been  abolished,  vide  ante,  p.  909,  and  piost,  p.  1119,  and  in  such 
cases  the  defence  must  be  pleaded  specially.  As  to  the  defence  in  case 
of  distress  for  rent  in  arrear,  vide  ante,  p.  885. 

Defence  denying  property  or  possession.]  Under  this  defence  the  defen- 
dant might  formerly  have  shown  lawful  title  to  possession  in  himself  and 
in  another  under  whom  he  claims.  Jones  v.  Chapman,  2  Exch.  803,  Ex. 
Ch. ;  and  see  Burling  v.  Bead,  11  Q.  B.  904.  The  defence  put  in  issue 
mere  possession  where  the  defendant  was  a  wrong-doer,  and  title  where 
title  was  in  dispute.  It  is,  however,  doubtful  whether  the  defendant 
must  not  now  plead  specially  title  in  himself.      Vide  infra. 

Defence  of  title  in  the  defendant,  dc]  Where  the  defendant  pleads  title 
in  himself  or  a  third  person  by  whose  command  he  entered,  on  which 
issue  is  joined,  the  issue  is  upon  him.  Bearson  v.  Coles,  1  M.  &  Rob.  206. 
It  puts  the  defendant  on  proof  of  his  title,  and  denies  the  plaintiff's  right 
of  possession,  but  has  been  said  to  admit  the  fact  of  his  possession,  and 
to  assert  the  defendant's  right  to  the  possession.  1  Wms.  Saund.  300  a, 
(i)  ;  Doev.  Wright,  10  Ad.  &  E.  763  ;  but  see  Ewer  v.  Jones,  9  Q.  B.  625, 
Erie,  J.  The  right  of  a  landlord  to  re-enter  and  take  possession  of 
premises  on  the  determination  of  a  tenancy  is  not  affected  by  a  justice's 
warrant  for  delivery  of  possession  having  been  obtained  under  1  &  2  V. 
e.  74,  and  the  21  days  thereby  limited  not  having  expired.  Jones  v.  Foley, 
(1891)  1  Q.  B.  730.  The  defendant  pleaded  title  in  A.  and  entry  by  his 
authority ;  held  that,  on  proof  that  the  defendant  was  receiver,  and 
general  agent  of  A.,  a  minor  in  Chancery,  the  authority  ought  to  be  found. 
Ewer  v.  Jones,  9  Q.  B.  623.  Where  the  plaintiff'  and  the  person  under 
whose  authority  the  defendant  justifies  are  tenants  in  common,  the  defen- 
dant is  entitled  to  judgment.  Beninqton  v.  Benington,  Cro.  Eliz.  157 ; 
Jacobs  v.  Seward,  L.  R.,  4  C.  P.  328 ;  L.  R.,  5  H.  L.  464.  The  declara- 
tions of  the  owner,  after  the  trespass,  are  not  evidence  for  the  defendant 
of  his  authority.       Garr  v.  Fletcher,  2  Stark.  71. 

Co-tenancy  with  the  plaintiff.]  Co-tenancy  with  the  plaintiff  is  no 
defence  if  the  trespass  bv  the  co-tenant  amount  to  an  ouster.  Wilkinson 
v.  Haygarth,  12  Q.  B.  837 ;  Murray  v.  Hall,  7  C.  B.  441 ;  Stedman  v. 
Smith,'8  E.  &  B.  1 ;  26  L.  J.,  Q.  B.  314.  To  remove  the  surface  of  the 
land  or  exclude  him  from  the  use  of  it,  or  to  expel  a  person  put  in  by  the 
plaintiff,  is  such  ouster.  S.  CC.  A  tenant  in  common  is  not  liable  in  an 
action  of  trespass  or  for  conversion  at  the  suit  of  his  co-tenant,  if  he  take 
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away  the  whole  produce  of  the  land.  Jacobs  v.  Seward,  ante,  p.  926.  In 
this  case  the  court  refused  to  amend  the  frame  of  the  action  into  one  for 
an  account  under  stat.  4  &  5  A.  c.  3  (4  A.  c.  16,  Ruff.),  s.  27,  and  on  appeal, 
the  refusal  was  held  to  be  right.  It  is  no  defence,  but  only  ground  for 
reduction  of  damages,  that  there  is  a  co-tenant  with  the  plaintiff  not 
joined.     Wilkinson  v.  Haygarth,  12  Q.  B.  837,  850. 

Disclaimer  and  tender  of  amends.']  The  21  J.  1,  c.  16,  s.  5,  enacts, 
that,  in  all  actions  of  trespass  qu.  cl.  fr.,  wherein  the  defendant  shall 
disclaim  in  his  plea  to  make  any  title  or  claim,  to  the  land  in  which  the 
trespass  is,  by  the  declaration,  supposed  to  be  done,  and  the  trespass  be 
by  negligence  or  involuntary,  the  defendant  shall  be  admitted  to  plead 
a  disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary,  and 
a  tender  or  offer  of  sufficient  amends  for  such  trespass,  before  the  action 
brought,  whereupon  or  upon  some  of  them  the  plaintiff  shall  be  enforced 
to  join  issue  ;  and  if  the  said  issue  be  found  for  the  defendant,  or  the 
plaintiff  shall  be  non-suited,  the  plaintiff  shall  be  clearly  barred  from  the 
said  action,  and  all  other  suit  concerning  the  same. 

The  trespass  must  be  involuntary,  it  is  not  sufficient  for  it  to  have  been 
committed  by  mistake,  if  it  was  voluntary.  Baseley  v.  Clarkson,  3  Lev. 
37.  The  statute  does  not  extend  to  trespass  de  bonis  asjiortatis  ;  Bailee 
v.  Vivash,  Stra.  549  ;  and  see  1  M.  &  Gr.  245,  n.  ;  nor  to  replevin.  Allen 
v.  Bay  ley,  2  Lutw.  1594. 

Justification.]  Where  the  plaintiff  has  joined  issue  on  a  defence  of 
justification,  the  whole  matter  is  put  in  issue,  and  must  be  proved  so  far 
as  it  is  material  to  constitute  a  justification.    Phillips  v.  Howgate,  5 

B.  &  A.  220;  Atkinson  v.  Warne,  1C.  M.  &  R.  827.  See  further  Action 
for  assault,  ante,  pp.  900  et  seq.  It  is  enough  to  prove  a  justification 
which  covers  the  trespass,  although  it  do  not  cover  mere  matter  of 
aggravation.  Thus,  in  an  action  for  breaking,  entering,  and  expelling,  if 
the  defendant  justify  only  the  breaking  and  entering,  it  is  sufficient ;  for 
the  breaking  and  entering  are  the  gist  of  the  action,  and  the  expulsion  is 
only  matter  of  aggravation.  Taylor  v.  Cole,  3  T.  R.  292  ;  1  H.  Bl.  555, 
Ex.  Ch. ;  1  Smith's  L.  C.  6th  ed.  This  case  was  decided  on  demurrer  to 
the  plea,  and  has  been  cited  to  show  that  expulsion  alone  is  not  a  trespass 
on  the  land,  though  it  may  make  an  entrv  a  trespass  ab  initio.  See 
Cubitt  v.  Porter,  8  B.  &  C.  257,  259.     But,  in  Meriton  v.  Coombes,  9 

C.  B.  787  ;  19  L.  J.,  C.  P.  336,  it  was  held  that  expelling  from  a  house  is 
an  injury  in  respect  of  the  house.  As  to  when  a  sheriff  can  justify  an 
entry  under  process,  see  Seymayne's  case,  5  Rep.  91,  and  notes  thereto 
in  1  Smith's  L.  C. ;  Harvey  v.  Harvey,  26  Ch.  D.  644,  and  Hodder  v. 
Williams,  (1895)  2  Q.  B.  663,  C.  A.  As  to  justification  of  entry  to  abate 
nuisances  see  Jones  v.  Williams,  11  M.  &  W.  176,  cited  ante,  p.  760. 

Where  a  railway  Act  authorizes  the  company  to  "  enter  upon,  take  and 
use  "  land  under  a  highway  for  the  purpose  of  making  a  tunnel  therein, 
they  cannot  enter  on  the  land  without  paying  the  owner  of  the  soil  (vide 
ante,  pp.  918,  919)  compensation  therefor  under  the  Lands  Clauses  Con- 
solidation Act,  1845.  Bamsden  v.  Manchester,  &c.  By.  Co.,  1  Ex.  723  ; 
Souch  v.  E.  London  By.  Co.,  22  W.  R.  566  ;  Bacon,  V.-C.,.  March  19, 
1874,  not  following  S.  C,  L.  R.,  16  Eq.  108.  So  where  the  company  were 
authorized  to  "appropriate  and  use  the  sub-soil  and  undersurface  "  of 
land.     Farmer  v.  City  &  Waterloo  By.,  Co.,  (1895)  1  Ch.  527. 

Bight  of  way.]  The  cases  in  which  the  grant  of  a  way  (ante,  pp.  39  et 
■seq.),  and  the  dedication  of  a  way  to  the  public  (ante,  pp.  817  et  seq.),  will 
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be  presumed,  have  been  already  stated  ;  and  other  cases  applicable  to  this 
head  will  be  found  under  the  head  Action  for  disturbance  of  way,  ante, 
pp.  811  et  seq.  The  defendant  cannot  justify  under  a  right  of  way,  where 
the  alleged  trespass  has  been  committed  in  assertion  of  a  claim  of  property. 
Cubitt  v.  Maxse,  L.  R.,  8  C.  P.  707,  per  Cockburn,  C.J.,  at  N.  P. 

A  defence  of  footway  is  supported  by  proof  of  carriage  way  ;  for  the 
latter  includes  the  former.  Per  Ld.  Denman,  C.J.,  Davies  v.  Stephens,  7 
C.  &  P.  570.  But  a  right  to  lead  manure  is  not  supported  by  proof  of  a 
footway  and  cattleway  ;  for  "leading"  implies  the  use  of  a  carriage. 
Brunton  v.  Hall,  1  Q.  B.  792.  The  extent  of  the  right  is  in  all  cases  for 
the  jury  ;  proof  of  user  for  farming  purposes  is  evidence  of  a  right  for  all 
purposes.  Cowling  v.  Higginson,  4  M.  &  W.  245  ;  Dare  v.  Heathcote,  25 
L.  J.,  Ex.  245,  cited  ante,  p.  816.  As  to  how  far  the  use  of  an  easement 
granted,  will  be  restricted  to  a  reasonable  use  for  the  purpose  of  the  land, 
in  the  condition  in  which  it  was  when  the  grant  was  made,  see  cases  cited 
ante,  pp.  821,  822.  The  grant  of  a  way  may  be  explained  by  evidence  of 
the  state  of  the  premises,  at  the  time  of  the  grant ;  but  not  by  the  acts  or 
declarations  of  the  parties  before  or  after,  unless  there  be  a  doubt  which 
of  two  ways  was  intended.  Per  Parke,  B.,  Osborn  v.  Wise,  7  C.  &  P.  761. 
Proof  of  a  public  way  is  not  inconsistent  with  the  fact  that  it  is  also  a 
private  way.  Broivnlow  v.  Tomlinson,  1  M.  &  Gr.  484.  Where  the 
defendant  attempted  to  prove  a  public  way  over  the  plaintiffs  close,  by 
showing  repairs  done  by  the  surveyor  of  the  township,  evidence  was  held 
admissible  that  they  were  done  by  agreement  between  the  surveyor  and 
plaintiff's  steward,  and  were  to  be  paid  for  by  the  steward ;  and  the 
plaintiff  needed  not  to  show  the  steward's  authority.  Ferrand  v.  Milligan, 
7  Q.  B.  730. 

The  time  of  prescription  with  regard  to  rights  of  way  is  now  altered  by 
2  &  3  W.  4,  c.  71,  the  provisions  of  which  have  been  already  stated,  ante, 
pp.  813  et  seq.,  where  also  some  of  the  decided  cases  will  be  found.  Sect. 
5  relates  more  particularly  to  pleadings  in  actions  of  trespass.  And  see 
the  cases  cited  ante,  pp.  814  et  seq. 

Neither  the  grantor  nor  the  grantee  of  a  private  way  is,  in  the  absence 
of  express  agreement,  bound  to  repair  the  way  granted  ;  ante,  p.  812  ;  but 
if  the  way  become  foundrous,  the  grantee  may  not  deviate ■  extra  viam. 
Taylor  vl  Whitehead,  2  Doug.  744  ;  Patterson  v.  Ritchie,  1  M.  &  S.  393  ; 
1  Wms.  Saund.  322  c,  (3).  The  right  to  deviate  cannot  be  presumed  to 
exist,  as  an  incident  to  a  limited  dedication  of  a  highway,  as,  where  a  path 
crosses  a  field  and  the  landowner  has  reserved  the  right  to  plough  up  the 
path  with  the  field;  Arnold  v.  Holbrook,  L.  R.,  8  Q.  B.  96;  the  right  to 
deviate  may,  however,  be  annexed  by  prescriptive  enjoyment  to  a  high- 
way where  the  dedication  is  unlimited.  Id.,  pp.  98,  99  ;  2  Wms.  Saund. 
160  b,  (12).  If  a  private  way  have  been  obstructed  by  the  grantor,  A., 
the  grantee  may  deviate  over  A.'s  land.  Selby  v.  Nettlefold,  L.  R.,  9 
Ch.  111.  As  to  the  effect  of  obstruction  by  a  stranger,  see  Dawes  v. 
Hawkins,  8  C.  B.,  N.  S.  848 ;  29  L.  J.,  C.  P.  343. 

A  person,  H.,  is  entitled  to  go  on  a  highway,  only  for  the  purpose  of 
using  it  as  such  ;  if  he  use  it  for  any  other  purpose  he  is  liable  in  trespass 
to  the  owner  of  the  soil,  R.  Thus,  H.  was  so  held  liable,  where  he  went 
on  the  highway  for  the  sole  purpose  of  disturbing  R.'s  right  of  sport,  on 
R/s  adjoining  lands,  Harrison  v.  Rutland,  Duke  of,  (1893)  1  Q.  B.  142, 
C.  A.  ;  or  of  watching  trials  of  horses  on  those  lands.  Hickman  v. 
Maisey,  (1900)  1  Q.  B.  752,  C.  A. 

Right  of  Common.1^  On  a  right  of  common  being  set  up  the  plaintiff 
may  either  deny  the  right  stated,  or  he  may  traverse  the  measure  of  the 
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common,  viz.,  that  the  cattle  were  the  defendant's  own  cattle,  and  that 
they  were  levant  and  couchant  (vide  ante,  p.  809)  upon  the  premises,  and 
commonable  cattle.  Robinson  v.  Bayley,  1  Burr.  316;  B.  N.  P.  23.  But, 
under  the  last  reply  the  plaintiff  would  fail  if  it  appear  that  some  of  the 
cattle  were  the  defendant's  commonable  cattle  levant  and  couchant ;  for 
the  number  is  not  material.  1  Wms.  Saund.  346/,  (2)  ;  Ellis  v.  Bowles, 
Willes,  638.  The  plaintiff  in  such  case  should  formerly  have  new  assigned ; 
and  it  will  not  be  enough  to  deny  that  all  the  cattle  were  levant  and 
couchant ;  for  this  amounts  only  to  a  denial  that  any  were  so.  Bowen 
v.  Jen-kin,  6  Ad.  &  E.  911.  Now,  under  Rules,  1883,  0.  xxiii.,  r.  6  (ante, 
p.  310),  the  plaintiff's  proper  course  is  to  amend  his  statement  of  claim, 
or  reply  specially. 

The  plaintiff  may  reply  an  approvement  of  the  common,  if  it  be  common 
of  pasture  ;  Glover  v.  Lane,  3  T.  R.  445  ;  Bobinson  v.  Duleep  Singh,,  11 
Ch.  D.  798,  C.  A. ;  1  Wms.  Saund.  353  b,  (n),  and  vide  ante,  p.  811,  and  by 
custom  there  may  be  approvement  in  the  case  of  common  rights,  other 
than  the  right  of  common  of  pasture.  Lascelles  v.  Ld.  Onslow,  2  Q.  B.  D. 
433.  See  also  Arlett  v.  Ellis,  7  B.  &  C.  346.  So  the  plaintiff  may  reply 
that  the  common  has  been  enclosed  for  upwards  of  20  years  ;  and  if  issue 
be  taken  on  this  reply,  and  it  appear  in  evidence  that  pa/rt  of  the  common 
has  been  inclosed  for  20  years,  and  that  the  trespasses  were  in  fact  com- 
mitted in  that  part,  the  plaintiff  is  entitled  to  recover  for  such  trespasses, 
though  the  rest  of  the  common  is  uninclosed.  Tapley  v.  Wainwright, 
5  B.  &  Ad.  395. 

There  are  numerous  reported  cases,  as  to  how  much  of  a  plea  of  right 
of  common  the  defendant  must  have  proved  in  order  to  succeed  on  the 
issue  ;  the  large  powers  of  amendment  now  given  to  the  courts  will  render 
those  cases  of  little  guide  in  future,  and  they  are  therefore  not  quoted  in 
this  edition. 

The  Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  s.  1,  relating  to  the 
acquisition  of  rights  of  common,  &c,  by  long  user,  is  cited  fully  ante,  p.  808  ; 
and  see  sect.  5,  as  to  pleading  such  rights,  ante,  p.  814.  For  the  cases 
decided  on  sect.  1,  see  ante,  pp.  809  e t  seq.  Rights  in  gross  are  not  within 
the  act.  Shuttlcwortli  v.  Le  Fleming,  19  C.  B.,  N.  S.  687  ;  34  L.  J.,  C.  P. 
309.  Therefore,  a  prescriptive  right  of  common  in  gross  in  the  defendant 
and  his  ancestors  cannot  be  proved  under  that  act,  and  is  disproved  by 
showing  a  grant  80  vears  ago  to  an  ancestor.  Welcome  v.  Upton,  5  M.  &  W„ 
398  ;  Davics  v.  Williams,  16  Q.  B.  546  ;  20  L.  J.,  Q.  B.  330.  This  would 
now  be  a  case  for  amendment  at  the  trial.  But,  an  ancient  grant,  with- 
out date,  is  not  necessarily  at  variance  with  prescription ;  for  it  may  be 
anterior  to  legal  memory,  or  only  confirmatory  ;  Addington  v.  Clode, 
2  W.  Bl.  989  ;  and  this  is  a  question  for  the  jury.     S.  C. 

Where  the  plaintiff's  house  had  been  wrongfully  erected  on  a  common,, 
the  defendant,  a  commoner,  cannot  justify  pulling  down  the  house  while 
the  plaintiff's  family  are  in  it,  without  notice  or  a  request  to  move  ;  Perry 
v.  Fitzhowc,  8  Q.  B.  757  ;  Jones  v.  Jones,  1  H.  &  C.  1 ;  31  L.  J.,  Ex.  506; 
but,  if  he  pull  it  down  after  such  notice  and  request,  the  defendant  may 
justify  under  his  right  of  common.     Davies  v.  Williams,  supra. 

Licence.^  The  licence  proved  may  be  either  an  express  one,  or  one 
implied  from  circumstances.  The  keeping  open  of  a  house,  in  which  there 
is  a  public  billiard-table,  is  a  licence  in  fact  to  all  persons  to  enter  for  the 
purpose  of  playing.  Ditcham  v.  Bond,  3  Camp.  525.  And,  a  defence  of 
licence  may  be  proved  by  showing  an  entry  against  the  plaintiff's  will 
under  a  provision  in  a  lease  that  the  defendant  might  enter  for  non- 
payment of  rent,  and  plead  leave  and  licence  in  bar  of  an  action  for  such 
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entry.  Kavanagli  v.  Giulge,  7  M.  &  Gi\  316.  A  licence  is  in  general 
revocable,  and  if  more  than  a  licence  is  intended,  and  any  interest  in  the 
land  or  permanent  easement  is  meant  to  be  passed,  it  must  be  by  deed,  or 
other  proper  conveyance ;  and  a  licence  to  enter  on  land  as  such,  was  not 
at  law  the  less  revocable  because  it  was  given  for  a  valuable  considera- 
tion. Wood  v.  Leadbitter,  13  M.  &  W.  838,  overruling  Tayler  v.  Waters, 
7  Taunt.  374.  But  in  the  latter  case  an  action  will  lie  for  breach  of  con- 
tract in  revoking  the  licence  ;  Kerrison  v.  Smith,  (1897)  2  Q.  B.  445  ;  or 
to  enforce  the  licence  by  specific  performance  or  injunction,  unless  in 
either  case  the  Stat,  of  Frauds,  s.  4,  ante,  p.  312,  were  a  bar  to  the  action, 
by  reason  of  the  licence  amounting  to  an  interest  in  land.  Even  in  such 
case,  however,  where  there  had  been  part  performance,  specific  perform- 
ance was  sometimes  decreed  ;  vide  ante,  pp.  319  et  seq.,  and  equitable 
rights  are  now  enforced  by  all  courts.  J.  Act,  1873,  s.  24,  ante,  pp.  306 
et  seq.  A  licensee,  under  a  revocable  licence,  is  entitled  to  reasonable 
notice  of  revocation  of  the  licence.  Mellor  v.  Watkins,  L.  R.,  9  Q.  B. 
400  ;  Aldin  v.  Latimer,  d'c.  Co.,  (1894)  2  Ch.  437. 

Although  a  mere  licence  is  revocable,  yet,  that  which  is  called  a  licence 
is  often  something  more  than  a  licence,  it  often  comprises  oris  connected 
with  a  grant,  and  then  the  party  who  has  given  it  cannot  in  general  revoke 
it,  so  as  to  defeat  his  grant  to  which  it  was  incident.  Judgment  in  Wood 
v.  Leadbitter,  13  M.  &  W.  844,  845.  See  Liford's  case,  11  Rep.  46  b.  So, 
a  licence  coupled  with  an  interest  is  not  revocable.  Thus,  where  goods  on 
the  plaintiffs  land  were  sold  to  the  defendant  upon  conditions  of  sale,  to 
which  the  plaintiff  was  a  party,  one  of  them  being  that  the  buyer  should 
be  allowed  to  enter  and  take  the  goods ;  it  was  held  that  this  licence  was 
irrevocable,  and  that  although  the  plaintiff  had,  between  the  sale  and 
entry,  locked  the  gates  and  forbidden  the  defendant  to  enter,  yet  the 
defendant  was  justified  in  breaking  down  the  gates  and  entering  to  take 
the  goods.  Wood  v.  Manleij,  11  Ad.  et  E.  34.  This  case,  although  the 
decision  in  it  appears  to  have  been  partly  founded  on  the  overruled  case 
of  Tayler  v.  Waters,  supra,  was  recognized  as  good  law  in  the  judgment 
in  Wood  v.  Leadbitter,  supra  ;  Alderson,  B.,  there  says,  13  M.  &  W.  853, 
"  The  case  was  analogous  to  that  of  a  man  taking  my  goods  and  putting 
them  on  his  land,  in  which  case  I  am  justified  in  going  on  the  land  and 
removing  them.  Vin.  Abr.  Trespass,  (H.  a.  2),  pi.  12,  and  Patrick  v. 
■Colerick,  3  M.  &  W.  483."  See  further  on  this  point  Liggins  v.  Inge,  7 
Bing.  682,  cited  ante,  p.  827,  and  Gaussen  v.  Morton,  10  B.  &  C.  731,  in 
which  last  case  it  was  held  that  an  authority  coupled  with  an  interest  was 
irrevocable.  This  is  explained  in  Smart  v.  Sandars,  5  C.  B.  895,  917. 
It  has  been  held  that  there  is  no  implied,  licence  to  enter  a  house  and  take 
goods  sold  by  the  plaintiff,  the  owner  of  the  house,  to  the  defendant,  and 
left  there  by  the  plaintiff's  consent.  Williams  v.  Morris,  8  M.  &  W.  488. 
Nor,  has  an  auctioneer  who  has  been  employed  to  sell  goods  on  the  pre- 
mises of  the  proprietor  such  an  interest  in  the  goods  as  will  make  the 
licence  to  enter  on  the  premises  irrevocable.  Taplin  v.  Florence,  10  C.  B. 
744  ;  20  L.  J.,  C.  P.  137.  See  also  Boffeg  v.  Henderson,  17  Q.  B.  574  ;  21 
L.  J.,  Q.  B.  49.  A  licence  to  enter  premises  and  seize  goods  thereon 
cannot  be  assigned.     Ex  pte.  Raivlings,  22  Q.  B.  D.  193,  C.  A. 

An  acquiescence  by  the  plaintiff,  in  the  trespass  upon  an  erroneous 
representation  (to  which  the  defendant  was  a  party)  of  the  legal  obligation 
of  the  plaintiff  to  submit  to  it,  will  not  support  a  defence  of  licence. 
Semb.  Roper  v.  Harper,  4  N.  C.  20  ;  accord.  Gregson  v.  Buck,  4  Q.  B.  737. 
It  is  not  sufficient  to  show  a  licence  by  a  servant ;  Holdringshaw  v.  Rag, 
Cro.  Eliz.  876 ;  nor,  by  a  wife  ;  Tayler  v.  Fisher,  Id.  246 ;  nor,  by  a 
daughter;  Cock  v.  Wortham,  2  Selw.  N.  P.,  2nd  ed.,  1085;  unless  the 
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circumstances  of  the  case  show  that  the  servant  or  wife  or  daughter 
respectively,  was  the  agent  of  the  party  for  granting  such  licence,  so  as 
to  make  it  the  licence  of  the  master.  A  licence  includes,  as  incident  to 
it,  a  power  to  do  everything  without  which  the  act  licensed  cannot  be 
done.  Thus,  if  A.  license  B.  to  enter  his  house  to  sell  goods,  B.  may  take 
necessary  assistance  for  the  purpose  of  selling  the  goody.  Dennett  v. 
Grover,  Willes,  195.  But,  an  authority  from  a  tenant  to  his  landlord,  in 
the  absence  of  the  former,  to  let  the  premises,  will  not  justify  the  land- 
lord in  entering  the  premises  (the  key  being  lost)  through  a  window  by 
means  of  a  ladder  in  order  to  show  the  house.  Ancaster  v.  Milling, 
2  D.  &  By.  714. 

If  a  man  abuse  an  authority  or  licence  which  the  law  gives  him,  by 
which  he  becomes  a  trespasser  ab  i)iitio,  if  the  defendant  plead  such 
licence  or  authority,  the  plaintiff  must  reply  the  abuse  specially.  1  "Wins. 
Saund.  300,  h,  (q)  ;  1  Smith's  L.  C,  6th  ed.,  126,  137,  138. 

Statute  of  Limitation.']  By  21  J.  1,  c.  16,  s.  3,  an  action  of  trespass 
must  be  brought  within  6  years  of  the  cause  of  action.  Where,  however, 
the  cause  of  action  has  been  fraudulently  concealed,  the  statute  runs  from 
the  discovery  only.  Bulli  Coal  Mining  Co.  v.  Osborne,  (1899)  A.  C.  351, 
J.  C.  ;  and  even  although  the  defendant  took  no  active  steps  to  prevent 
detection  where  he  intentionally  abstracted  the  coal  of  a  neighbouring 
mine.  S.  C.  See  further,  ante,  p.  673.  Where  minerals  have  been  wrong- 
fully, but  inadvertently  abstracted,  the  statute  has  been  held  to  apply  to 
such  only  as  the  defendant  can  prove  to  have  been  worked  more  than 
6  years  before  action.      Trotter  v.  Maclean,  13  Ch.  D.  574. 
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In  an  action  of  trespass  for  mesne  profits,  the  plaintiff  may,  by  proper 
defences,  be  called  upon  to  prove — 1,  his  title ;  2,  his  re-entry  ;  3,  the 
defendant's  liability  by  reason  of  possession ;  and  4,  the  amount  of 
damages.     Pearse  v.  Coaker,  L.  R.,  4  Ex.  92. 

Formerly  this  action  could  not,  except  in  cases  of  landlord  against 
tenant,  be  joined  with  an  action  of  ejectment;  this,  however,  is  now 
altered  by  the  Rules,  1883,  O.  xviii.,  rr.  1,  2,  and  it  is  now  usual  to  add  a 
claim  for  mesne  profits,  in  an  action  brought  for  the  recovery  of  possession 
of  the  land.  The  cases  therefore  in  which  the  action  for  mesne  profits 
is  preceded  by  an  action  for  the  recovery  of  possession  (hereinafter  for 
brevity  called  an  action  of  ejectment),  are  now  infrequent. 

Plaintiff's  title.]  Under  a  denial  of  title,  the  judgment  in  a  prior 
action  of  ejectment  is  proof  of  title  for  the  plaintiff,  against  all  who  are 
parties  or  privies  to  the  judgment,  and  whether  the  judgment  in  eject- 
ment be  upon  verdict  or  by  default,  but  from  the  date  of  the  writ  only, 
as  there  is  now  no  claim  therein  from  an  earlier  date.  See  Aslin  v. 
Parkin,  2  Burr.  665;  Doe  v.  Whitcomb,  8  Bing.  46;  Wilkinson  v.  Kirby, 
15  C.  B.  430;  23  L.  J.,  C.  P.  224;  Pearse  v.  Cooker,  supra.  If  the 
plaintiff  seek  to  recover  mesne  profits  anterior  to  the  date  in  the  writ  in 
that  action,  it  will  be  necessary  for  him  to  give  further  evidence  of  his 
title  ;  B.  N.  P.  87  ;  Aslin  v.  Parkin,  2  Burr.  668  ;  Barnctt  v.  Guildford, 
El.  of,  HExch.  19  ;  24  L.  J.,  Ex.  281 ;  and  the  judgment  therein  is  in  no 
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case  conclusive  as  evidence  on  an  issue  joined  on  the  title  to  the  close. 
To  be  conclusive  it  must  be  replied.  Doe  v.  Hud  dart,  2  C.  M.  &  E.  316  ; 
Matthew  v.  Osborne,  13  C.  B.  919  ;  22  L.  J.,  C.  P.  241  ;  see  also  Vooght 
v.  Winch,  2  B.  &  A.  662.  As  to  proof  of  the  judgment,  see  ante,  pp.  108 
et  seq.  A  county  court  order  under  19  &  20  V.  c.  108,  ss.  50,  51,  for 
giving  up  possession  of  premises,  made  against  a  person  holding  under  the 
tenant,  and  complied  with  by  him,  was  not  conclusive  evidence  of  title 
in  a  subsequent  action  against  such  person  for  mesne  profits.  Campbell 
v.  Loader,  3  H.  &  C.  520 ;  34  L.  J.,  Ex.  50.  But  it  would  be  otherwise  in 
an  action  of  ejectment  under  51  &  52  V.  c.  43,  s.  59. 

Before  the  C.  L.  P.  Act,  1852,  it  was  held  that  a  judgment  in  ejectment 
on  the  several  demises  of  two  or  more  persons  was  evidence  of  title  for 
them  in  a  joint  action  of  trespass  brought  by  them  ;  for  they  may  be 
tenants  in  common.  Chamier  v.  dingo,  5  M.  &  8.  64.  The  judgment 
will  not  be  evidence  against  a  stranger ;  and  therefore  a  judgment  in 
ejectment  against  a  wife  cannot  be  given  in  evidence  against  her  husband. 
Dcnn  v.  White,  7  T.  R.  112.  But,  it  is  evidence  against  a  person  who 
comes  into  possession,  after  the  judgment,  under  the  defendant  in  eject- 
ment ;  Doe  v.  Whitcomb,  8  Bing.  46  ;  though  not  against  a  person  merely 
shown  to  be  in  possession,  without  further  proof  of  privity  to  the  judg- 
ment;  Doe  v.  Harvey,  8  Bing.  239;  and,  it  cannot  be  shown  by  oral 
evidence  that  the  defendant  came  in  under  the  defendant  in  the  former 
action,  where  it  appears  he  came  in  under  a  written  agreement.  Id. 
In  a  case  before  the  C.  L.  P.  Act,  1852,  where,  after  judgment  hy  default 
against  the  casual  ejector,  an  action  for  the  mesne  profits  was  brought 
against  the  landlord,  who  had  been  in  the  receipt  of  the  rents  and  profits 
from  the  day  of  the  demise,  Ld.  Ellenborough  ruled  that  the  judgment 
was  not  evidence  against  him,  without  notice  of  the  ejectment ;  but,  that 
a  subsequent  promise  by  him  to  pay  the  rent  and  costs  amounted  to  an 
admission  that  he  was  a  trespasser,  and  that  the  plaintiff  was  entitled  to 
the  possession.  Hunter  v.  Britts,  3  Camp.  455.  By  the  C.  L.  P.  Act, 
1852,  s.  209,  every  tenant  to  whom  a  writ  for  the  recovery  of  possession 
of  land  is  delivered,  or  to  whose  knowledge  it  comes,  is  bound  to  give 
notice  thereof  to  the  landlord  of  the  land. 

Plaintiff's  re-entry.^  The  plaintiff  should  be  preparedto  show  entry 
into  the  premises  before  bringing  the  action,  and  this  may  be  proved  by 
showing  an  actual  entry,  or  by  producing  an  examined  (or  office,  vide 
ante,  p.  98),  copy  of  the  writ  of  possession  and  of  the  sheriff's  return.  It 
is,  however,  very  questionable  whether  the  judgment  in  ejectment  is  not, 
2>er  se,  sufficient  proof  of  such  possession,  as  to  maintain  this  action  as 
from  the  date  of  recovery,  or  of  the  writ,  without  further  proof  of  entry. 
See  Wilkinson  v.  Kirby,  15  C.  B.  430;  23  L.  J.,  C.  P.  224.  The  entry 
has  relation  to  the  first  accruer  of  the  title,  so  as  to  entitle  the  plaintiff" 
to  mesne  profits  from  that  time.  Burnett  v.  Guildford,  El.  of,  11 
Exch.  19;  24  L.  J.,  Ex.  281;  Litchfield  v.  Beady,  5  Exch.  939;  B.  N.  P. 
87,  88. 

Defendant' 's  possessionJ]  The  duration  of  possession  must,  it  seems,  be 
proved,  where  the  defendant  lets  judgment  go  by  default.  Ive  v.  Scott,  9 
Dowl.  993 ;  see  Pearse  v.  Coal-er,  L.  R.,  4  Ex.'  92,  98,  per  Kelly,  C.B. 
The  action  has  been  said  to  he  only  against  the  person  who  is  actually  in 
possession  and  trespassing,  and  therefore  not  to  lie  against  a  lessee,  whose 
under-tenant  holds  over,  after  the  expiration  of  the  lessee's  interest. 
Burne  v.  Richardson,  4  Taunt.  720.  But  this  doctrine  must  be  qualified  : 
for,  where  defendant  in  ejectment,  K.,  had  previously  demised  to  A.,  who 
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underlet  to  B.,  and  B.  wrongfully  held  over,  paying  rent  to  A.,  who 
accepted  it  under  his  title  from  K.,  it  was  held  that  all  three  might  be 
joined  in  trespass  for  the  mesne  profits,  and  that  the  record  in  the  eject- 
ment against  K.  was  evidence  against  A.  and  B.  Doe  v.  Harlow,  12 
Ad.  &  E.  40.  And,  it  makes  no  difference  that  the  under-tenant  held  over 
against  the  will  of  his  lessor;  Henderson,  v.  Squire,  L.  R.,  4  Q.  B.  170  ; 
though  in  Doe  v.  Harlow,  supra,  Ld.  Denman,  C.J.,  intimated  a  different 
opinion.  The  defendant  cannot  defeat  the  action  by  showing  that  he 
entered  only  as  agent  for,  and  under  the  licence  of,  the  defendant  in 
ejectment.  Girdlcstone  v.  Porter,  Woodf.  Land.  &  Ten.  7th  ed.  653,  (//). 
Where  the  defendant  was  shown  to  have  a  lease  of  the  premises,  which 
was  not  produced,  and  to  have  paid  a  yearly  rent  under  that  lease,  this 
was  held  by  Kelly,  C.B.,  to  be  evidence  of  possession.  Pearse  v.  Coakcr, 
L.  R.,  4  Ex.  92,  99. 

The  effect  of  the  judgment  in  ejectment  as  evidence  of  the  defendant's 
possession  seems  to  be  hardly  settled.  In  Pearse  v.  CoaJcer,  supra,  there 
was  some  evidence,  aliunde,  of  the  defendant's  possession ;  but  Channell 
and  Cleasby,  BB.,  held  that  a  judgment  by  default  in  ejectment  was 
evidence  that  the  defendant  named  in  the  judgment  which  embodied  the 
writ,  was  at  the  date  of  that  writ  tenant  in  actual  possession,  although 
the  defendant  was  not  thereby  estopped  from  showing  that  he  never  was 
in  possession  ;  Kelly,  C.B.,  however,  relying  on  Ive  v.  Seott,  ante,  p.  932, 
held  that  the  judgment  was  no  evidence  of  the  defendant's  possession  at 
all.  Before  the  C.  L.  P.  Act,  1852,  the  consent  rule  admitted  possession 
by  the  defendant  at  the  time  of  the  service  of  the  declaration ;  but,  if  the 
plaintiff  sought  damages  for  an  earlier  period,  he  must  have  given  further 
evidence  of  the  possession.  Dodwell  v.  Gibbs,  2  C.  &  P.  615  ;  Aslin  v. 
Parkin,  2  Burr.  668;  Doe  d.  Evcrs  v.  Challis,  17  Q.  B.  166. 

Damages.]  The  plaintiff  must  be  prepared  to  prove  the  value  of  the 
mesne  profits.  In  Pearse  v.  Cooker,  supra,  the  yearly  rent  paid  was 
allowed  to  be  used  to  measure  the  value.  The  jury  are  not,  however,  in 
estimating  the  damages,  confined  to  give  the  mere  rent,  or  annual  value 
of  the  premises,  but  may  give  such  extra  damages  as  they  may  think  fit, 
as  a  compensation  for  plaintiff's  trouble,  &c.  Goodtitle  v.  Toombs,  3 
Wils.  121 ;  Doe  d.  Levi  v.  Roe,  6  C.  B.  275,  per  Creswell,  J.  The  plain- 
tiff may  also  recover,  as  damages,  the  costs  of  the  action  of  ejectment ; 
but,  if  that  action  were  defended  and  the  costs  taxed,  he  cannot  recover 
more  than  such  taxed  costs.  Doe  v.  Fillitcr,  13  M.  &  W.  47.  The  costs 
must  be  laid  as  special  damage,  and  proved  on  the  trial.  Where  the 
damage  laid,  was  that  the  plaintiff  ,4  incurred  great  expense  in  recovering 
possession  of  the  said  land  and  messuage,"  it  was  held  that  this  was 
sufficient  to  include  the  costs  of  the  ejectment.  Pearse  v.  Coaker,  supra. 
The  plaintiff  was  also  entitled  to  recover,  by  way  of  damages,  the  costs 
incurred  by  him  in  a  court  of  error,  in  reversing  the  judgment  in  ejectment 
erroneously  obtained  by  the  defendant.  Nowell  v.  RoaJce,  7  B.  &  C.  404. 
And,  the  plaintiff  is  not  restricted  to  the  date  of  the  writ,  as  the  time 
from  whence  he  was  entitled  in  possession,  but  may  also  recover  the 
profits  which  accrued  previously,  if  he  had  title  to  the  premises  at  the 
time,  and  the  defendant  was  in  possession.  See  B.  N.  P.  87.  The  jury, 
however,  are  to  give  damages  only  for  the  time  the  defendant  is  proved 
to  have  been  in  possession,  and  since  the  plaintiff's  title  accrued.  Stony- 
nought  v.  Cosius,  Barnes,  456.  Ground-rent  and  other  outgoings,  which 
plaintiff  himself  must  have  paid  if  in  possession,  should  be  deducted  by 
the  jury  from  the  damages.  Doe  v.  Hare,  2  Cr.  &  M.  145  ;  see  also 
MeArthurx.  Cornwell,  (1892)  A.  C.  75,  J.  0. 
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Other  special  damage  may  be  recovered  if  laid  in  the  statement ;  as, 
deterioration  of  the  premises  by  waste  or  mismanagement  of  the  defen- 
dant, &c.  See  Cole  on  Ejectment,  p.  830,  Form  No.  391 ;  Dunn  v.  Large, 
3  Doug.  335. 

Statute  of  Limitation.]  Vide  ante,  p.  934.  Unless  the  statute  is 
pleaded,  profits  for  a  longer  period  than  six  years  may  be  recovered. 
B.  N.  P.  88. 


ACTION  FOB  CONVEBSION  OF  GOODS. 

The  action  for  converting  the  plaintiff's  goods  to  the  defendant's 
use,  or  wrongfully  depriving  him  of  the  use  and  possession  of  them, 
is  equivalent  to  the  old  action  of  trover,  by  which  name  it  is  still 
commonly  called. 

To  maintain  the  action  there  must  be  an  act  of  conversion,  such  as 
must  amount  to  a  deprivation  of  the  possession,  to  such  an  extent  as  to 
be  inconsistent  with  the  right  of  the  owner,  and  evidence  an  intention  to 
deprive  him  of  that  right.  Fouldes  v.  WUloughhij,  8  M.  &  W.  540; 
Burroughes  v.  Baync,  5  H.  &  N.  296;  29  L.  J.,  Ex.  185.  "And  any 
person  who,  however  innocently,  obtains  possession  of  the  goods  of  a 
person  who  has  been  fraudulently  deprived  of  them,  and  disposes  of 
them,  whether  for  his  own  benefit  or  that  of  any  other  person,  is  guilty 
of  a  conversion."  Per  Ld.  Chelmsford,  Fowler  v.  Hollins,  L.  B.,  7  H.  L. 
757,  795,  vide  S.  C,  cited  post,  p.  964.  In  these  cases  the  defendant  was 
in  possession  of  the  goods  ;  but,  where  the  plaintiff'  is  left  in  possession 
of  the  goods,  he  must  prove  that  his  dominion  over  them  has  been 
interfered  with,  not  in  some  particular  way,  but  altogether  ;  that  he  has 
been  entirely  deprived  of  the  use  of  them.  England  v.  Cowley,  L.  B., 
8  Ex.  126,  130. 

The  evidence  in  an  action  for  conversion  will  depend  upon  the  issue 
joined.  The  facts  which  constitute  a  complete  title  for  the  plaintiff  in 
this  action,  and  which  must  be  proved  if  denied  by  the  pleadings,  are — 
1,  a  general  or  special  property  in  the  goods  ;  or,  as  against  a  wrong-doer, 
a  mere  possession  of  them  ;  2,  an  actual  or  constructive  possession  or  right 
of  possession ;  and,  3,ji  wrongful  conversion  by  the  defendant.  In  addition 
to  this  the  plaintiff  must  prove,  4,  the  value  or  damages. 

Evidence  of  general  property^  The  defence  of  no  property  in  the 
plaintiff,  means  no  property  as  against  the  defendant.  Nicolls  v.  Bastard, 
2  C.  M.  &  B.  659.  When  the  property  in  the  goods  is  put  in  issue,  the 
evidence  for  the  plaintiff'  will  depend  upon  the  nature  of  his  particular 
title.  Where  there  is  both  a  general  and  a  special  owner,  but  the  general 
owner  has  not  transferred  his  right  to  the  possession,  he  may  still 
maintain  this  action  ;  thus,  where  he  has  delivered  the  goods  to  a  carrier 
or  other  bailee,  and  so  parted  witli  the  actual  possession,  he  may  still 
maintain  trover  for  a  conversion  by  a  stranger  ;  for  the  owner  retains  the 
possession  in  law,  as  against  a  wrong-doer,  and  the  carrier  or  other  bailee 
is  only  his  servant.  Gordon  v.  Harper,  7  T.  B,  42  ;  2  Wins.  Saund.  47, 
b,  c  (1)  ;  Nicolls  v.  Bastard,  siqira.  Plaintifi'  sold  porter  in  casks  to  A., 
and  the  casks,  when  empty,  were  to  be  returned  or  kept  at  invoice  price, 
at  the  plaintiff's  option  :  it  was  held,  that,  when  empty,  the  plaintiffs  had 
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such  a  property  and  right  of  possession  as  to  support  trover  against  the 
sheriff  who  seized  under  a  fi.  fa.  against  A.  Manders  v.  Williams, 
4  Exch.  339.  And,  if  the  bailee  of  goods  for  a  special  purpose  transfers 
them  to  another  in  contravention  of  that  purpose,  the  general  owner  may 
maintain  trover  against  the  transferee,  though  he  be  a  bond  fide  vendee, 
unless  the  goods  have  been  sold  in  market  overt.  Wilkinson  v.  King, 
2  Camp.  335  ;  Loeschman  v.  Machin,  2  Stark.  311  ;  but  see  2  Wins. 
Saund.  47  d  (f).  Where  railway  waggons  had  been  hired  from  the 
plaintiffs  for  a  certain  time,  it  was  held  that  the  sheriff'  was  not  liable  to 
an  action  for  merely  selling  them  under  a  fi.  fa.,  but  that  he  became 
liable,  when  it  appeared  that  these  waggons  had  been  used  by  the  persons 
who  bought  them,  and  worn  bv  such  user.  Lancashire  Waggon  Co.  v. 
Fitzhugh,  6  H.  &  N.  502  ;  30  L.  J.,  Ex.  231.  The  defendant  may  be  liable 
for  a  conversion  committed  by  him  before  the  plaintiff's  property  accrued. 
See  Bristol,  dtc.  Bank  v.  Midland  By.  Co., post,  p.  967. 

It  is  laid  down  hi  the  old  authorities  that  trover  lies  for  money,  the 
property  in  which  is  in  the  plaintiff,  and  to  the  possession  of  which  he  is 
entitled  in  specie,  though  the  money  be  not  in  a  bag.  The  difficulty 
therein  suggested  of  recovering  the  specific  coins  by  an  action  of  detinue 
(vide  post,  p.  982),  does  not  arise  in  trover,  which  is  an  action  to  recover 
damages  for  the  conversion  merely.  Kinaston  v.  Moor,  Cro.  Car.  89 ; 
Davis  v.  Dagos,  Aleyn,  91  ;  Jenkins  Cent.  207  ;  3  Salk.  365  ;  Orton  v. 
Butler,  5  B.  &  A.  652.  In  Hall  v.  Wood,  Dyer,  22,  in  marg.  ;  S.  C,  Cro. 
Eliz.  841,  trover  was  held  maintainable  for  money  given  by  the  plaintiff' 
to  the  defendant  to  keep,  though  not  in  bags.  See  also  Haris'  case,  Noy, 
128,  and  Hanberries'  case,  cited  in  Holliday  v.  Hicks,  Cro.  Eliz.  661  ; 
post,  p.  948.  In  S.  C,  in  error,  Id.  746,  it  was  held  that  the  action  did 
not  lie  by  a  master  against  his  servant,  for  money  received  by  the  servant, 
for  corn  sold  by  him  for  his  master,  for  the  property  in  the  money  was 
in  the  servant. 

Trover  lies  for  a  lost  bank-note  which  the  defendant  has  converted, 
though  part  of  the  proceeds  have  been  paid  by  him  to  the  plaintiff; 
nor,  does  the  acceptance  of  such  part  waive  the  tort.  Burn  v.  Morris, 
2  Cr.  &  M.  579. 

This  action  does  not  lie  for  anything  savouring  of  the  realty,  as  for 
fixtures  attached  to  the  freehold.  Minshall  v.  Lloyd,  2  M.  &  W.  450 ; 
see  also  cases  cited  post,  pp.  955  et  seq.  But,  an  action  will  lie  for  wrong- 
fullv  depriving  the  plaintiff  of  his  right  to  remove  fixtures.  London  & 
Westminster  Loan  Co.  v.  Drake,  6  C.  B.,  N.  S.  798;  28  L.  J.,  C.  P. 
297.  Where  two  persons  are  apparently  in  possession  of  goods,  the 
legal  possession  follows  the  title.  Ramsay  v.  Margrett,  (1894)  2  Q.  B., 
18  C.  A. 

Vesting  of  the  property — Sale  of  goods.]  The  transfer  of  property  in 
goods  on  a  sale  thereof  is  now  governed  by  the  Sale  of  Goods  Act,  1893, 
which  provides  as  follows  : — 

Sect.  16. — "  Where  there  is  a  contract  for  the  sale  of  unascertained 
goods  no  property  in  the  goods  is  transferred  to  the  buyer  unless  and 
until  the  goods  are  ascertained." 

Sect.  17. — (1.)  "  Where  there  is  a  contract  for  the  sale  of  specific,"  see 
sect.  62  (1),  ante,  p.  517,  "  or  ascertained  goods  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend 
it  to  be  transferred.  (2.)  For  the  purpose  of  ascertaining  the  intention 
of  the  parties  regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct 
of  the  parties,  and  the  circumstances  of  the  case." 

Sect.  18. — "  Unless  a  different  intention  appears,  the  following  are  rules 
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for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer. 

"Rule  1. — Where  there  is  an  unconditional  contract  for  the    sale  of 
specific  goods,  in  a  deliverable  state,"  vide  sect.  62  (4),  ante,  p.  517, 
' '  the  property  in  the  goods  passes  to  the  buyer  when  the  contract 
is  made,  and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed. 
"Rule  2. — Where  there  is  a  contract  for  the  sale  of  specific  goods  and 
the  seller  is  bound  to  do  something  to  the  goods,  for  the  purpose  of 
putting  them  into  a  deliverable  state,  the  property  does  not  pass 
until  such  thing  be  done,  and  the  buyer  has  notice  thereof. 
"Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a 
deliverable  state,  but  the  seller  is  bound  to  weigh,  measure,  test, 
or  do  some  other  act  or  thing  with  reference  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  the  property  does  not  pass  until 
such  act  or  thing  be  done,  and  the  buyer  has  notice  thereof. 
"Rule  4.— When  goods  are  delivered  to  the  buyer  on  approval  or  '  on 
sale  or  return  '  or  other  similar  terms  the  property  therein  passes  to 
the  buyer  : — 
"  (a.)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or 

does  any  other  act  adopting  the  transaction  : 

"  (b.)  If  he  does  not  signify  his  approval  or  acceptance  to  the 

seller  but  retains  the  goods  without  giving  notice  of  rejection, 

then,  if  a  time  has  been  fixed  for  the  return  of  the  goods,  on 

the  expiration  of  such  time,  and,  if  no  time  has  been  fixed, 

on  the  expiration  of  a  reasonable  time.     What  is  a  reasonable 

time  is  a  question  of  fact. 

"Rule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 

future  goods  by  description,  and  goods  of  that  description  and  in  a 

deliverable  state  are  unconditionally  appropriated  to  the  contract, 

either  by  the  seller  with  the  assent  of  the  buyer,  or  by  the  buyer 

with  the  assent  of  the  seller,  the  property  in  the  goods  thereupon 

passes  to  the  buyer.     Such  assent  may  be  express  or  implied,  and 

may  be  given  either  before  or  after  the  appropriation  is  made  : 

"  (2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the  goods 

to  the  buyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether 

named  by  the  buyer  or  not)   for  the  purpose   of  transmission  to 

the  buyer,  and  does  not  reserve  the  right  of  disposal,  he  is  deemed 

to  have  unconditionally  appropriated  tbe  goods  to  the  contract." 

Sect.  19. — (1.)  "Where  there  is  a  contract  for  the  sale  of  specific  goods 

or  where  goods  are  subsequently  appropriated  to  the  contract,  the  seller 

may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right  of 

disposal   of   the   goods  until  certain   conditions   are  fulfilled.      In    such 

case,  notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a 

carrier  or  other  bailee  or  custodier  for  the  purpose  of  transmission  to 

the  buyer,  the  property  in  the  goods  does  not  pass  to  the  buyer  until 

the  conditions  imposed  by  the  seller  are  fulfilled." 

If  the  contract  of  sale  be  within  the  S.  of  G.  Act,  1893,  s.  4,  and  there  is 
no  note  or  memorandum,  acceptance,  or  earnest,  the  contract  cannot  be 
enforced,  and  no  proj^erty  passes.  Bloxsome  v.  Williams,  3  B.  &  C.  234  ; 
Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J.,  Q.  B.  145  ;  and  see  further  as 
to  when  the  statute  is  satisfied,  ante,  pp.  522  et  seq.  In  the  case  of  the 
sale  of  unascertained  or  "  future  "  (see  sect.  5  (1),  ante,  p.  518)  goods,  where 
an  appropriation  has  been  made  by  one  party,  in  pursuance  of  an  authority 
to  make  the  election  conferred  by  agreement,  then  by  rule  5  (1),  supra, 
the  property  passes.     Thus,  where  the  plaintiff  agreed  to  purchase  100 
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quarters  of  barley  from  K.,  part  of  a  larger  quantity  which  he  saw  and 
approved,  and  of  which  he  took  away  a  sample  ;  it  was  also  agreed 
that  the  plaintiff  should  send  his  sacks  to  K.,  who  was  to  fill  them  with 
the  barley,  and  take  them  to  the  railway  for  conveyance  to  the  plaintiff; 
the  plaintiff  sent  200  sacks,  and  K.  filled  155  of  them  ;  it  was  held  that  as 
soon  as  each  sack  was  filled  with  barley,  the  property  in  the  barley  in  the 
sacks  vested  in  the  plaintiff.  Aid  ridge  v.  Johnson,  7  E.  &  B.  885,  900  ; 
26  L.  J.,  Q.  B.  296.  So,  where  plaintiff  contracted  in  writing  with  a  farmer 
for  the  purchase  of  the  whole  of  his  next  crop  of  oil  of  peppermint,  after 
the  oil  was  made  it  was  bottled  and  weighed  by  the  farmer  in  bottles 
supplied  by  the  plaintiff,  who  had  also  made  advances  to  the  farmer  on 
account,  it  was  held  that  trover  lay  by  the  plaintiff  against  a  subsequent 
vendee  of  the  oil,  to  whom  the  farmer  had  improperly  sold  it.  Langton 
v.  Higgins,  4  H.  &  N.  402  ;  28  L.  J.,  Ex.  252.  So,  where  the  charterers  of 
a  ship  contract  for  the  supply  of  a  cargo  of  wheat  for  it,  at  4s.  Id.  f.  o.  b., 
the  property  passes  as  delivery  is  made  on  board.  Colonial  Insur.  Co. 
of  New  Zealaiul  v.  Adelaide  Marine  Insur.  Co.,  12  Ap.  Ca.  128,  J.  C. 
But,  where  the  charterers  sell  a  cargo  which  is  to  be  loaded  on  board  a 
ship  for  a  sum  "per  cwt.  c.  &  f.,"  no  property  passes  until  the  cargo  is 
complete;  the  part  shipped  remains  the  property  of  the  seller.  Ander- 
son v.  Morice,  1  Ap.  Ca.  713,  D.  P.  The  assent  of  the  buyer  to  the 
appropriation  of  particular  goods  may  be  given  by  an  agent,  such  as  a 
wharfinger  or  warehouseman,  and  may  be  either  expressed  or  implied. 
Campbell  v.  Mersey  Docks  and  Harbour  Board,  14  C.  B.,  N.  S.  412,  per 
Willes,  J. 

By  sect.  21  (1).  "  Subject  to  the  provisions  of  this  Act,  where  goods  are 
sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does  not  sell  them 
under  the  authority  or  with  the  consent  of  the  owner,  the  buyer  acquires 
no  better  title  to  the  goods  than  the  seller  had,  unless  the  owner  of  the 
goods  is  by  his  conduct  precluded  from  denying  the  seller's  authority  to 
sell.  (2.)  Provided  also  that  nothing  in  this  Act  shall  affect — (a.)  The  pro- 
visions of  the  Factor's  Acts,"  vide  post,  pp.  943  et  seq.,  "  or  any  enactment 
enabling  the  apparent  owner  of  goods  to  dispose  of  them  as  if  he  were  the 
true  owner  thereof  ;  (b.)  The  validity  of  any  contract  of  sale  under  any 
special  common  law  or  statutory  power  of  sale  or  under  the  order  of  a 
court  of  competent  jurisdiction." 

Where  a  seller  has  recognised  the  right  of  his  buyer  to  dispose  of  goods 
remaining  in  the  actual  possession  of  the  seller,  he  cannot  defeat  the  right 
of  a  person  claiming  under  the  buyer,  on  the  ground  that  no  property 
passed  to  the  latter,  by  reason  of  the  want  of  a  specific  appropriation  of 
the  goods.  Woodley  v.  Coventry,  2  H.  &  C.  164;  32  L.  J.,  Ex.  185; 
accord.  Knights  v.  Wiffen,  L.  R.,  5  Q.  B.  660;  see  also  Henderson  v. 
Williams,  (1895)  1  Q.  B.  521,  C.  A.  But  an  undertaking  by  seller,  A.,  to 
deliver  to  B.'s  order,  a  specific  quantity  of  unascertained  goods,  does  not 
prevent  A.  from  setting  up  his  lien  for  unpaid  purchase-inonev  against 
B.'s  buyer.     Farmeloe  v.  Bain,  1  C.  P.  D.  445. 

The  property  in  goods  passes  on  a  sale  by  auction,  though  they  are  not 
paid  for  ;  Scott  v.  England,  2  D.  &  L.  520  ;  Sweeting  v.  Turner.  L.  R.,  7 
Q.  B.  310.  A  quantity  of  iron  was  to  be  delivered  under  a  contract  that 
certain  bills  outstanding  against  the  seller  should  be  taken  out  of  circula- 
tion :  a  part  of  the  iron  had  been  delivered,  but  no  bills  had  been  taken 
out  of  circulation,  and  the  seller  brought  trover  for  the  part  delivered  : 
held  that,  it  being  only  a  conditional  delivery,  and  the  condition  being- 
broken,  the  action  might  be  maintained  ;  and  per  Bayley,  J.,  "  if  a  trades- 
man sold  goods  to  be  paid  for  on  delivery,  and  his  servant,  by  mistake, 
delivers  them  without  receiving  the  money,  he  may,  after  demand  and 
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refusal  to  deliver  or  pay,  bring  trover  for  his  goods  against  the  purchaser." 
Bishop  v.  ShiUito,  2  B.  &  A.  329,  n. ;  Brandt  v.  Bowlby,  2  B.  &  Ad.  932  ; 
see  Bateman  v.  Green,  I.  R.,  2  C.  L.  166,  Q.  B.  But,  there  may  be  a  con- 
tract for  the  sale  of  goods  whereby  the  property  in  them  passes  at  once, 
subject  to  a  right  in  the  seller  to  retain  possession  of  them  until  a  bill  is 
paid.  Ex  pte.  Middleton,  3  D.  J.  &  S.  201;  33  L.  J.,  Bky.  36.  In  such 
case,  however,  the  buyer  cannot  maintain  trover  against  a  third  person 
who  converts  the  goods,  for  the  buyer  is  not  entitled  to  the  present  pos- 
session of  them.  Lord  v.  Price,  L.  B.,  9  Ex.  54.  The  property  which 
passes  by  the  sale  may  be  divested  by  rescinding  the  contract.  Thus, 
where  A.  sold  goods  to  B.,  and  afterwards  and  before  the  delivery  to  B.,  C. 
became  possessed  of  the  goods,  and,  on  being  informed  of  the  circumstances, 
declared  that  he  would  not  deliver  them  to  any  person  whatever,  it  was 
held  that  A.,  having  repaid  B.,  might  maintain  trover  against  C. ;  the  con- 
tract between  A.  &  B.  being  rescinded,  and  A.  being  remitted  to  his  former 
right.  Pattison  v.  Bobinson,  5  M.  &  B.  105.  Where  A.  is  indebted  to 
C,  and  B.  to  A.,  and  it  is  agreed  between  them  that  B.  shall  deliver  goods 
to  C.  in  satisfaction  of  A.'s  debt,  and  B.  converts  them  to  his  own  use, 
C.  may  maintain  trover  for  the  goods,  though  he  never  had  possession  ; 
for  by  the  agreement  the  right  is  in  him.  B.  N.  P.  35.  As  to  the  effect 
on  a  ready  money  sale  of  goods,  of  the  dishonour,  after  the  delivery  of 
the  goods,  of  a  cheque  taken  for  their  price,  see  Longhnan  v.  Barry, 
I.R.,  6C.  L.  457. 

As  to  the  vesting  of  property  underbills  of  lading,  see  Action  on  contract 
of  affreightment,  ante,  pp.457  et  seq. 

In  general,  where  goods  are  ordered  to  be  made,  so  long  as  the  order  is 
not  executed,  but  only  in  course  of  execution,  no  property  passes  to  the 
person  for  whom  they  are  to  be  made.  Mucklow  v.  Mangles,  1  Taunt.  318  ; 
see  Bellamy  v.  Davey,  (1891)  3  Ch.  540.  In  order  to  pass  the  property 
there  must  in  such  cases  be  a  completion  and  an  acceptance,  or  at  least  an 
approval,  by  the  buyer.  Atkinson  v.  Bell,  8  B.  &  C.  277,  282,  283,  cited 
ante,  p.  581.  See  also  Girardot  v.  Fitzpatrich,  ante,  p.  539.  In  some 
cases,  however,  the  property  passes  before  the  order  is  executed.  Thus,  it 
has  been  held  that  where  A.  agreed  to  build  a  ship  for  B.,  and  it  was  part 
of  the  terms  of  the  contract,  that  given  portions  of  the  price  should  be  paid 
according  to  the  progress  of  the  work,  the  court  considered  that  the  pay- 
ment of  these  instalments  appropriated  specifically  to  B.the  very  ship  in 
progress,  and  vested  in  him  a  property  in  that  ship.  It  was,  however, 
part  of  the  facts  in  this  case  that  A.  by  assenting  to  the  registration  of  the 
ship  as  B.'s  property,  appropriated  the  ship  to  B.,  though  not  complete. 
Woods  v.  Bussell,  5  B.  &  A.  942.  A  shipbuilder  contracted  with  P.  to 
build  him  a  ship  for  a  certain  sum,  to  be  paid  by  instalments  as  the  work 
proceeded ;  the  first  instalment  when  the  vessel  was  rammed,  the  second 
when  she  was  timbered,  &c.  An  agent  for  P.  was  to  superintend  the 
building.  The  vessel  was  built  under  such  superintendence,  all  the 
materials  being  approved  by  the  agent  before  they  were  used.  The 
builder  became  bankrupt  before  the  ship  was  completed  ;  afterwards  his 
assignees  completed  the  ship.  All  the  instalments  were  paid  or  tendered. 
In  an  action  of  trover  by  P.  against  the  assignee  for  the  ship,  the  court 
held,  that,  on  the  first  instalment  being  paid,  the  property  in  the  portion 
then  finished  became,  by  virtue  of  the  contract,  vested  in  P.,  subject  to 
the  right  of  the  builder  to  retain  such  portion  for  the  purpose  of  com- 
pleting the  work,  and  earning  the  rest  of  the  price,  and  that  each  material 
subsequently  added  became,  as  it  was  added,  the  property  of  P.  as  the 
general  owner.  The  judgment  of  the  court  was  given  with  much  doubt, 
and  the   approval  of   P.'s  agent   during  the  building  was  regarded  as  an 


Sale  of  Goods. — Gift  and  Grant.  939 

acceptance  of  the  ship  in  each  stage  of  the  work.  Clarice  v.  S pence,  4 
Ad.  &  E.  448.  So,  where  the  shipbuilder  gives  the  plaintiff  a  bill  of  sale 
of  the  ship,  while  incomplete,  as  a  security  for  advances  made  from  time 
to  time,  it  was  held  that  the  property  in  the  ship  vests  during  the  pro- 
gress. Bead  v.  Fairbanks,  13  C.  B.  692  ;  22  L.  J.,  C.  P.  206.  In  the  above 
case  the  bill  of  sale  was  relied  upon  as  evidence  of  the  intention  of  both 
parties  ;  and,  generally,  it  appears  that  these  decisions  as  to  ship-building 
are  not  exceptions  to  the  rule  of  law,  but  depend  on  the  intention  of  the 
parties  as  shown  by  the  contract,  and  their  acts  done  under  it.  See  also 
Laidler  v.  BurUnson,  2  M.  &  W;  602  ;  Goss  v.  Quinton,  3  M.  &  Gr.  825  ; 
Wilhms  v.  Bromhead,  6  M.  &  Gr.  963;  Wood  v.  Bell,  6E.  &  B.  355,  Ex. 
Ch.  ;  25  L.  J.,  Q.  B.  321  ;  Heath  v.  Moore,  11  Ap.  Ca.  350,  D.  P.  ;  Anglo- 
Egyptian  Navigation  Co.  v.  Bennie,  L.  B.,  10  C.  P.  271;  and  Id.  571  in 
Ex.  Ch.,  where  no  judgment  was  given.  The  property  in  a  ship  passes, 
as  between  the  vendor,  his  trustee  in  bankruptcy,  and  the  vendee,  by  a 
bill  of  sale,  although  the  transfer  be  not  registered  as  required  by  the 
Merchant  Shipping  Act,  1894.  See  Staplcton  v.  Hayman,  2  H.  &  C.  918  ; 
33  L.  J.,  Ex.  170.  See  also  as  to  such  unregistered  bills  of  sale,  Union 
Bank  of  London  v.  Lenanton,  3  C.  P.  D.  243,  C.  A. 

As  to  vesting  of  property  where  goods  are  bought  on  the  "hire  system." 
see  Ex  pte.  Crawcour,  9  Ch.  D.  419,  C.  A.,  and  other  cases  cited  post, 
pp.  1188,  1189. 

Where  the  buyer  selected  timber  from  felled  trees,  and  marked  the 
parts  purchased,  which  the  seller  was  to  cut  and  deliver,  and  the  seller 
became  bankrupt  before  the  cutting,  it  was  held  that  the  whole  passed  to 
his  assignees.  Acraman  v.  Morrice,  8  C.  B.  449  ;  Baler  v.  Gray,  17  C.  B. 
462;  25  L.  J.,  C.  P.  161.     See  Cooper  v.  Bill,  3  H.  &  C.  722;  34  L.  J.,  Ex.  161. 

Whenever  there  is  a  delivery  of  property,  on  a  contract  for  an  equiva- 
lent in  money,  or  some  other  valuable  commodity,  not  for  the  return  of 
the  identical  subject-matter  in  its  original  or  an  altered  form,  this  is  a 
transfer  of  property  for  value,  a  sale  and  not  a  bailment.  S.  Australian 
Insur.  Co.  v.  Bandell,  L.  B„  3  P.  C.  101,  108. 

Gift  and  grant.]  By  a  gift  of  goods  the  property  does  not  pass,  unless 
the  gift  be  by  deed  or  instrument  [senib.,  under  seal,  2  Wins.  Saund. 
47  c,  (d),  or  testamentary,  25  Q.  B.  D.  61] ,  of  gift,  or  be  executed  by  an 
actual  delivery  of  the  thing  given  to  the  donee  ;  Irons  v.  Smallpiece, 
2  B.  &  A.  551  ;  Cochrane  v.  Moore,  25  Q.  B.  D.  57,  C.  A.  ;  see  Douglas  v. 
Douglas,  22  L.  T.  127,  E.  T.  1869,  Ex.  But  an  antecedent  delivery  of 
the  thing  alio  intuitu  to  the  donee  is  sufficient;  see  Cain  v.  Moore, 
(1896)  2  Q.  B.  283.  And  manual  delivery  seems  not  to  be  always 
necessary,  as  where  P.'s  furniture,  being  in  K.'s  house,  P.  went  to  the 
house,  and  in  a  room  where  some  of  it  was,  g&xe,  per  verba  de prcesenti, 
all  the  furniture  to  his  daughter,  K.'s  wife,  and  then  left ;  this  was  held 
to  amount  to  a  sufficient  change  of  possession  from  K.  to  his  wife, 
consequent  on  the  gift  to  effectuate  it.  Kilpin  v.  Bajdeg,  (1892)  1  Q.  B. 
582.  And  it  has  been  said  that  if  A.  in  London  give  J.  S.  his  goods  at 
York,  and  another  take  them  away  before  J.  S.  obtains  actual  possession, 
J.  S.  may  maintain  trover  or  trespass  for  them.  Br.  Abr.  Trespass,  303  ; 
Hudson  v.  Hudson,  Latch.  214;  2  Wins.  Saund.  47  b,  (1),  (d).  If  A.  in 
his  lifetime  give  to  B.  a  security  (as  a  policy  of  insurance  or  a  railway 
debenture)  for  B.'s  use  and  benefit,  and  B.  takes  possession  of  it,  A.'s 
executors  cannot  sue  for  recovery  of  the  deed;  for  the  property  in  the 
paper  passed,  though  such  a  gift  was  ineffectual  at  law  for  transferring 
any  legal  interest  in  the  security  as  such.  Bummens  v.  Hare,  1  Ex.  1). 
169,  C,  A.,  following  Barton  v.  Gainer,  3  H.  &  N.  387  ;  27  L.  J.,  Ex.  390  ; 
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where  the  form  of  action  was  detinue.  The  same  delivery  is  required  for 
a  gift  as  to  make  a  good  donatio  mortis  causa;  Irons  v.  Smalljriece, 
ante,  p.  939;  as  to  what  amounts  to  such  delivery,  actual  or  constructive, 
see  further  2  Wins.  Exors.,  9th  ed.  pp.  684  ct  seq.  A  grant  of  goods  to  A. 
passes  the  property  at  once  without  any  act  of  assent  by  B.,  even  although 
the  deed  creates  an  onerous  trust.  Siggers  v.  Evans,  5  E.  &  B.  367  ;  24 
L.  J.,  Q.  B.  305.  See  also  other  cases  cited  ante,  pp.  717,  718,  and  L.  & 
County  Banking  Co.  v.  L.  it  River  Plate  Bank.  But  A.  may  make 
refusal  in  pais,  and  by  that  the  property  in  A.  will  be  divested.  Butler 
and  Baker's  case,  3  Rep,  26  b  ;  Standing  v.  Bowring,  31  Ch.  D.  282, 
C.  A.  The  same  principles  apply  where  the  grantee  is  shown  to  have 
declined  to  accept  the  goods  except  as  a  loan ;  this  negatives  the  evidence 
of  gift.  See  Hill  v.  Wilson,  L.  B.,  8  Ch.  888,  896.  A  conveyance  of 
goods  to  the  "  C.  I.  &  A.  Co.,"  under  which  style  the  defendants  carried 
on  their  business  as  money  lenders,  was  held  to  pass  the  property  in  the 
goods  to  them.  Maugham  v.  Sharpe,  17  C.  B.,  N.  S.  443;  34  L.  J.,  C.  P. 
19;  see  also  Simmon's  v.  Woodward,  (1892)  A.  C.  100,  D.  P.  The  mort- 
gagee of  goods  is  the  absolute  owner  at  law ;  Maugham  v.  Sharpe,  supra. 
And  so  also  where  the  mortgage  is  to  be  absolute  only  on  conditions,  e.g., 
those  in  the  Bills  of  Sale  Act,  1882,  s.  7,  and  sched.,  and  these  have 
been  fulfilled.  JoJinson  v.  Diprose,  (1893)  1  Q.  B.  512  C.  A.  A  tender  of 
principal,  interest,  and  costs  after  the  date  for  payment  does  not  divest 
the  mortgagee's  property  in  the  goods  ;  the  mortgagor's  only  remedy  is 
an  action  for  redemption,  and,  on  taking  the  account,  damages  to  the 
goods  caused  by  the  mortgagee's  negligence  are  recoverable.  S.  C.  A 
mortgage  of  goods  can  be  made  without  deed.  Beeves  v.  Capper,  5  N.  C. 
136  ;  Florg  v.  Denny,  7  Exch.  581 ;  21  L.  J.,  Ex.  223.  In  the  case  of  a 
contract  of  a  pledge  the  delivery  of  the  goods  need  not  be  contempor- 
aneous with  the  advance  of  the  money ;  it  is  sufficient  if  they  are 
subsequently  delivered  under  the  contract.  Hilton  v.  Tucker,  39  Ch.  D. 
669.  A  gift  made  by  an  infant,  by  delivery,  is  good.  Taylor  x.  Johnston, 
19  Ch.  D.  603.  The  donor  of  a  voluntary  gift,  obtained  by  an  innocent 
misrepresentation  of  fact  by  the  donee,  may  recover  it  on  discovery  of 
the  mistake.     In  re  Glubb,  (1900)  1  Ch.  354." 

A  grant  of  goods  not  in  existence,  or  not  belonging  to  the  grantor  at 
the  time  of  executing  the  deed  of  grant,  was  void  at  law,  until  the  grantor 
ratified  the  grant,  by  some  act  done  by  him,  with  that  view,  after  he  had 
acquired  the  property  therein.  Lunn  v.  Thornton,  1  C.  B.  379.  In 
equity,  however,  a  contract  which  engaged  to  transfer  to  a  purchaser  or 
mortgagee,  property  of  which  the  vendor  or  mortgagor  was  not  possessed 
at  the  time,  transferred  the  beneficial  interest,  immediately  on  the 
property  being  acquired  by  him;  Holroyd  v.  Marshall,  10  H.  L.  C.  191  ; 
33  L.  J..  Ch.  193;  and  this  right  is  now,  under  the  J.  Act,  1873,  s.  24, 
ante,  pp.  336,  307,  enforced  in  all  courts.  Thus,  a  grant  of  the  stock-in- 
trade  ;  Lazarus  v.  Andrade,  5  C.  P.  D.  318;  or,  of  growing  crops; 
Clements  v.  Matthews,  11  Q.  B.  D.  808,  C.  A.,  "  then  on,  or  thereafter  to 
be  on  the  premises,  A.,"  will  pass  the  property  in  the  stock,  or  crops 
when  there.  See  also  Official  Receiver  v.  Tailby,  13  Ap.  Ca.  523,  D.  P. ; 
In  re  Turran,  40  Ch.  D.  5,  C.  A.  But  the  contract  must  itself  purport 
to  convey  the  interest  in  the  property,  for  a  mere  licence  to  seize  will 
confer  no  interest  before  seizure.  Reeve  v.  Whitmore,  and  Martin  v.  Id., 
4  D.  J.  &  S.  1;  33  L.  .L,  Ch.  63.  In  such  case  the  property  passes  on 
seizure;  Ho2)e  x.  Hagley,  5  E.  &  B.  830;  25  L.  J.,  Q.  B.  155;  Can-  x. 
Allatt,  27  L.  J.,  Ex.  385  ;  and  is  not  then  subject  to  the  execution  of  the 
judgment  creditor  of  the  assignor.  Chidell  v.  Galsworthy,  6  C.  B.,  N.  S. 
471.     B\it  where  the  licence  to  seize  after-acquired  property  is  given  to 
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secure  a  debt,  the  licensee  cannot  seize  goods  acquired  subsequently  to 
the  grantor's  bankruptcy  ;  Thompson  v.  Cohen,  L.  R.,  7  Q.  B.  527  ;  even 
although  the  licence  is  coupled  with  an  assignment ;  Cole  v.  Kernot,  Id. 
534,  n.  ;  Collyer  v.  Isaacs,  19  Ch.  D.  342,  C.  A.  A  licence  to  enter  and 
seize  goods  is  not  assignable.  Ex pte.  Bawlings,  22  Q.  B.  D.  193,  C.  A. 
The  grant  to  B.  of  property,  not  then  in  the  possession  of  the  grantor  A., 
confers  on  B.  an  equitable  title  only,  which  may  be  defeated  by  a  legal 
title  beino-  acquired  by  C.  without  notice  of  B.'s  equitable  title,  and  before 
the  latter  had  become  a  legal  one.  Thus  if  C.  by  pledge,  Joseph  v.  Lyons, 
15  Q.  B.  D.  280,  C.  A. ;  or  bill  of  sale  for  valuable  consideration,  Hollas 
v.  Robinson,  Id.  288,  C.  A.,  acquire  such  legal  interest  from  A.  without 
notice  of  B.'s  title,  C.  acquires  a  good  title.  Where  a  builder,  A.,  agrees 
with  B.  to  build  on  13. 's  land,  and  that  all  building  materials  brought  by 
A.  on  the  land  shall  become  the  property  of  B.,  the  legal  property  in 
them  vests  in  B.,  when  they  are  brought  there.  Beeves  v.  Barlow,  12 
Q.  B.  D.  436,  C.  A.;  see  also  Ex  pte.  Newitt,  16  Ch.  D.  522,  C.  A., 
and  Morris  v.  Delobbel-Flipo,  (1892)  2  Ch.  352.  Where  a  bill  of  sale 
is  given  of  the  furniture  in  a  house,  and  some  of  those  articles  are 
afterwards  exchanged  for  others  with  the  consent  of  the  grantee,  the 
property  in  the  latter  goods  passes  to  the  grantee.  Cooper  v.  Tatluvm, 
15  L.  T.  218,  Blackburn,  J.  A  mortgage  of  a  ship  passes  to  the  mortgagee 
under  the  word  "  ship  "  articles  then  on  board  necessary  to  the  navigation 
of  the  ship,  or  the  accomplishment  of  the  objects  of  the  voyage,  and  also 
articles  brought  on  board  in  substitution  for  them  after  the  mortgage. 
Coltman  v.  Chamberlain,  25  Q.  B.  D.  328.  Where  the  grantor  A.,  is 
allowed  by  the  grantee  B.,  to  have  the  apparent  ownership  and  possession 
of  goods,  which  are  employed  in  B.'s  business,  and  comprised  in  the  bill 
of  sale,  and  A.  sells  them  in  the  course  of  his  business  to  C,  who  has  no 
notice  of  B.'s  title  ;  C.  acquires  a  good  title;  National  Mercantile  Bank 
v.  Hampson,  5  Q.  B.  D.  177  ;  Walker  v.  Clay,  49  L.  J.,  C.  P.  D.  561  ;  but 
it  is  otherwise  where  A.  sells  the  goods  to  C.  fraudulently,  and  not  in  the 
ordinary  course  of  his  business,  although  C.  had  no  notice  of  the  fraud. 
Taylor  \.  M'Keand,  5  C.  P.  D.  358.  See  also  Ex  pte.  Allard,  16  Ch.  D. 
505,  C.  A.  Where  a  bill  of  sale  of  goods  is  given  as  security  for  a  debt 
payable  by  instalments,  the  grantee  may  seize  the  whole  of  the  goods  on 
default  of  payment  of  one  instalment.  Ex  pte.  Woolfe,  (1894)  1  Q.  B. 
605.  See  as  to  notice  before  seizure,  Toms  v.  Wilson,  4  B.  &  S.  442,  445  ; 
32  L.  J.,  Q.  B.  33,  382;  Brighty  v.  Norton,  Id,  38;  Beldiny  v.  Bead, 
3  H.  &  C.  955  ;  34  L.  J.,  Ex.  212  ;  and  cases  cited  post,  p.  954. 

By  the  Bills  of  Sale  Act,  1878  (41  &  42  V.  c.  31),  s.  10,  the  priority  of 
two  or  more  bills  of  sale,  which  comprise  the  same  chattels,  is,  as  regards 
such  chattels,  in  the  order  of  the  date  of  the  registration  of  the  bills  of 
sale.  Want  of  attestation  by  a  solicitor,  as  required  by  that  section,  does 
not  affect  the  bill  of  sale  as  between  grantor  and  grantee.  Davis  v. 
Goodman,  5  C.  P.  D.  128,  C.  A.  But  now  by  the  Amendment  Act,  1882 
(45  &  46  V.  c.  43),  a  bill  of  sale  given  as  security  for  the  payment  of 
money  is  void,  unless  attested  by  some  witness,  not  a  party,  and 
registered,  sects.  8,  10 ;  and  in  the  form  given  in  the  Schedule,  sect.  9  ; 
so,  if  given  for  any  sum  less  than  301,,  sect.  12.  See  further  as  to  the 
provisions  of  these  acts,  and  the  construction  thereof  ,2)ost,  pp.  1180  et  seq. 

Possession  obtained  by  fraud.}  By  a  fraudulent  or  illegal  sale,  or 
transfer  of  goods,  no  property  passes.  Wilkinson  v.  King,  2  Camp.  335. 
So,  a  sale  of  live  pheasants  passed  no  property  while  the  58  G.  3,  c.  75, 
prohibiting  the  sale,  was  in  force.  Helps  v.  Glenister,  8  B.  &  C.  553.  So, 
where  a  person  obtains  goods  under  colour  of  a  purchase  upon  false 
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pretences,  or  with  the  preconceived  fraudulent  intention  of  not  paying  for 
them,  the  seller  may  avoid  the  contract.  Noble  v.  Adams,  7  Taunt.  59  ; 
Bristol,  Ld.  v.  Wilsmore,  1  B.  &  C.  514  ;  Irving  v.  Motly,  7  Bing.  543  ; 
Load  v.  Green,  15  M.  &  W.  216 ;  Dixon  v.  Hewetson,  16  L.  T.  295, 
Willes,  J.  But  when  a  buyer  obtains  possession  of  a  chattel,  with  the 
intention  by  the  seller  to  transfer  both  the  property  and  possession, 
although  the  buyer  has  committed  a  false  and  fraudulent  misrepresenta- 
tion, in  order  to  effect  the  contract  or  obtain  the  possession,  the  property 
vests  in  the  buyer,  until  the  seller  has  done  some  act  to  disaffirm  the 
transaction.  Kvngsford  v.  Merry,  11  Exch.  577,  579  ;  25  L.  J.,  Ex.  166, 
168  (as  to  which  case  vide  infra) ;  The  Marie  Joseph,  L.  K.,  1  P.  C.  219, 
229.  And  by  the  Sale  of  Goods  Act,  1893,  s.  23  :  "  When  the  seller  of 
goods  has  a  voidable  title  thereto,  but  his  title  has  not  been  avoided  at 
the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods,  pro- 
vided he  buys  them  in  good  faith  and  without  notice  of  the  seller's  defect 
of  title."  This  follows  the  rule  laid  down  in  Kingsford  v.  Merry,  supra; 
Higgons  v.  Burton,  26  L.  J.,  Ex.  342;  Attenborougli  v.  S.  KatJierine's 
Bock  Co.,  3  C.  P.  D.  450,  464,  C.  A.  See  further  on  this  subject, 
Lindsay  v.  Ciindy,  3  Ap.  Ca.  463,  464,  per  Ld.  Cairns,  C,  and  Babcock  v. 
Latvson,  4  Q.  B.  D.  394  (affirm,  in  C.  A.  5  Q.  B.  D.  284),  where  the 
principle  is  laid  down,  that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one  who  enabled 
the  party  to  commit  the  fraud.  Accord.  Henderson  v.  Williams,  (1895) 
1  Q.  B.  521,  529,  C.  A.  As  to  the  vendor's  election  to  affirm  or  deter- 
mine the  contract,  see  Clough  v.  L.  d  N.  W.  By.  Co.,  L.  B.,  7  Ex.  26, 
Ex.  Ch.  But,  to  give  such  rights  to  a  bond  fide  pawnee  or  buyer  from 
one  A.,  who  has  obtained  goods  by  fraud,  it  is  necessary  that  the  relation 
of  seller  and  buyer  should  have  subsisted  between  A.  and  the  original 
seller.  In  Kvngsford  v.  Merry,  1  H.  &  N.  503  ;  26  L.  J.,  Ex.  83,  Ex.  Ch., 
the  plaintiff  sold,  by  a  broker,  goods  at  a  wharf  to  A.,  who  sold  over  toB. 
X.  obtained  from  B.  the  broker's  delivery  order,  addressed  to  the 
plaintiffs,  on  pretence  of  using  it  only  to  inspect  the  goods  at  the  wharf 
for  another  purchaser,  and  he,  X.,  thereupon  produced  the  delivery  order 
to  the  plaintiffs,  and  by  falsely  representing  himself  to  be  a  sub-purchaser 
from  B.,  obtained  a  warrant  to  the  wharfinger  to  deliver  to  himself  X., 
and  thereupon  got  the  goods  transferred  to  the  name  of  the  defendant,  as 
a  security  for  money  bond  fide  lent  by  defendant  to  X.  in  ignorance  of  the 
circumstances  or  of  any  fraud  being  committed  ;  and  it  was  held  that,  as 
there  never  was  any  contract  as  between  the  plaintiffs  and  X.,  it  was  a 
mere  case  of  fraud  by  a  stranger,  who  could  convey  no  title  to  the 
defendant  by  a  possession  so  obtained ;  but  the  Ex.  Ch.,  in  so  deciding 
on  the  facts  stated  in  the  case  on  appeal,  and  reversing  the  judgment  of 
the  Exch.,  did  not  interfere  with  the  proposition  of  law  laid  down  by  the 
latter  court  and  above  cited.  See  The  Marie  Joseph,  and  Henderson  v. 
Williams,  supra.  E.  G.,  a  clerk  of  the  firm  of  G.  &  Co.,  without 
authority,  bought  goods  from  the  plaintiffs  in  the  name  of  G.  &  Co. 
Invoices  for  these  goods  were  made  out  in  the  name  of  E.  G.  &  Co.,  the 
plaintiffs  believing  that  they  were  dealing  with  G.  &  Co.  E.  G.  pledged 
the  goods  to  the  defendant  a  few  days  after  they  were  delivered.  It  was 
held  that  the  plaintiffs  were  entitled  to  recover,  as  there  had  never  been 
a  contract  of  sale  to  E.  G.  Hardman  v.  Booth.,  1  H.  &  C.  803  ; 
32  L.  J.  Ex.  105  ;  accord.  Lindsay  v.  Cundy,  3  Ap.  Ca.  459,  D.  P.  See 
also  the  observations  of  the  Court  in  Hiqgons  v.  Burton,  supra,  and 
Fowler  v.  Hollins,  L.  K.,  7  Q.  B.  616,  Ex.  Ch.  ;  L.  K.,  7  H.  L.  757,  post, 
p.  964.  As  to  negotiable  securities,  vide  ante,  pp.  399,  400,  and  jwst, 
pp.  949  et  seq. 
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Pledge — Factors  Acts.] — By  the  common  law,  an  agent  intrusted  with 
goods  cannot  convey  to  a  stranger  a  better  right  than  he  himself  possesses, 
or  is  empowered  to  confer.  See  Biggs  v.  Evans,  (1894)  1  Q.  B.  88. 
"But  if  the  owner  of  the  goods  had  so  acted  as  to  clothe  the  seller  or 
pledger  with  apparent  authority  to  sell  or  pledge,  he  was  at  common  law 
precluded,  as  against  those  who  were  induced  bond  fide  to  act  on  the  faith 
of  that  apparent  authority,  from  denying  that  he  had  given  such  an 
authority,  and  the  result  to  them  was  the  same  as  if  he  had  really  given 
it.  But  there  was  no  such  preclusion  against  those  who  had  notice  that 
the  real  authority  was  limited."  Cole  v.  N.  W.  Bank,  L.  R.,  10  C.  P. 
354,  363,  per  Blackburn,  J.  To  remedy  this  latter  case,  and  other  diffi- 
culties which  arose  out  of  dealings  with  agents,  the  three  earlier  Factors 
Acts,  viz.  :— 4  G.  4,  c.  83  ;  6  G.  4.  c.  94  ;  and  5  &  6  V.  c.  39,  were  passed. 
The  effect  of  these  acts  was,  "  that  where  a  third  person  has  intrusted 
goods,  or  the  documents  of  title  to  goods,  to  an  agent  who,  in  the  course 
of  such  agency,  sells  or  pledges  the  goods,  he  should  be  deemed  by  that 
act  to  have  misled  any  one  who  bond  fide  deals  with  the  agent,  and  makes 
a  purchase  from  or  an  advance  to  him  without  notice  that  he  was  not 
authorised  to  sell  or  procure  the  advance."  S.  C.  Id.  372,  per  Id.  See 
further  the  judgment  of  Willes,  J.,  in  Fuentes  v.  Montis,  L.  R.,  3  C.  P. 
268,  275  et  seq.  ;  Jewan  v.  Wliitwortli,  Macnee  v.  Gorst,  and  Kaltenbach  v. 
Lewis,  post,  p.  945.  These  acts  did  not  apply  to  a  vendee  in  possession 
in  his  own  right ;  Jenhyns  v.  Usbome,  7  M.  &  Gr.  678 ;  Van  Casteel  v. 
Booker,  2  Exch.  691  ;  nor  to  a  paid  vendor  who  had  retained  possession 
of  the  documents  of  title;  Johnson  v.  Credit  Lgonnais  Co.  and  Id.  v. 
Blumenthal,  3  C.  P.  D.  32,  C.  A.  ;  nor  to  an  agent  whose  authority  to 
sell  had  been  revoked  before  sale,  and  from  whom  the  goods  had  been 
demanded  by  his  principal.  Fuentes  v.  Montis,  L.  R.  3  C.  P.  268 ; 
Ex.  Ch.,  L.  R.,  4  C.  P.  93.  The  law  in  these  cases  was  therefore  amended 
by  the  Factors  Act,  1877,  40  &  41  V.  c.  39,  so  that  possession  of  the 
goods,  or  of  the  documents  of  title  to  goods,  in  the  hands  of  an  agent 
whose  authority  had  been  revoked,  or  of  a  vendor  or  vendee  under  a  sale 
or  a  contract  for  sale,  should  be  sufficient  to  constitute  agency  under  the 
previous  acts,  unless  the  person  to  whom  any  sale,  pledge,  or  other 
dispositions  was  made,  had  notice  of  his  real  position. 

The  above  acts  have  now  been  repealed,  and  the  law  on  the  subject 
consolidated  and  amended  by  the  Factors  Act,  1889,  52  &  53  V.  c.  45, 
which  is  now  the  code  of  law  on  the  subject.  Its  provisions  are  as 
follows : — 

By  the  definition  section  (sect.  1),  "  for  the  purposes  of  this  Act — (1.)  The 
expression  '  mercantile  agent '  shall  mean  a  mercantile  agent  having  in 
the  customary  course  of  his  business,  as  such  agent,  authority  either  to  sell 
goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to 
raise  money  on  the  security  of  goods  :  (2.)  A  person  shall  be  deemed  to 
be  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  where  the 
goods  or  documents  are  in  his  actual  custody  or  are  held  by  any  other 
person  subject  to  his  control  or  for  him  or  on  his  behalf :  (3.)  The  expres- 
sion '  goods  '  shall  include  wares  and  merchandise :  (4.)  The  expression 
1  document  of  title '  shall  include  any  bill  of  lading,  dock  warrant, 
warehouse-keeper's  certificate,  and  warrant  or  order  for  the  delivery  of 
goods,  and  any  other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or  authorising  or  purporting  to 
authorise,  either  by  endorsement  or  by  delivery,  the  possessor  of  the 
document  to  transfer  or  receive  goods  thereby  represented  :  (5.)  The 
expression  '  pledge  '  shall  include  any  contract  pledging,  or  giving  a  lien  or 
security  on,  goods,  whether  in  consideration  of  an  original  advance,  or  of 


944  Action  for  Conversion  of  Goods. 

any  further  or  continuing  advance  or  of  any  pecuniary  liability  :  (6.)  The 
expression  '  person '  shall  include  any  body  of  persons  corporate  or 
unincorporate." 

A  man  employed  by  a  firm  of  jewellers  at  a  small  salaiw,  to  sell  goods 
for  them  by  retail  on  commission,  is  not  a  "  mercantile  agent "  within  sub- 
sect.  1.  Hastings  v.  Pearson,  (1898)  1  Q.  B.  62.  Sub-sect.  3  does  not  include 
furniture  placed  by  the  agent  in  his  house  for  safe  custody ;  see  Wood 
v.  RowcUffe,  6  Hare,  191  ;  nor  certificates  of  railway  stock ;  see 
Freeman  v.  A'ppleyard,  32  L.  J.,  Ex.  175.  A  second  pledge  of  the  same 
goods  to  a  different  person  seems  within  sub-sect.  5  ;  see  Portalis  v. 
Tetley,  L.  JR.,  5  Eq.  140. 

As  to  dispositions  by  mercantile  agents,  vide  sect.  1  (1),  ante,  p.  943. 

Beet.  2. — (1.)  "  Where  a  mercantile  agent  is,  with  the  consent  of  the 
owner,  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge,  or  other  disposition  of  the  goods,  made  by  him,  when  acting 
in  the  ordinary  course  of  business  of  a  mercantile  agent,  shall,  subject  to 
the  provisions  of  this  Act,  be  as  valid  as  if  he  were  expressly  authorised 
by  the  owner  of  the  goods  to  make  the  same  ;  provided  that  the  person 
taking  under  the  disposition  acts  in  good  faith,  and  has  not  at  the  time  of 
the  disposition  notice  that  the  person  making  the  disposition  has  not 
authority  to  make  the  same.  (2.)  Where  a  mercantile  agent  has,  with  the 
consent  of  the  owner,  been  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  any  sale,  pledge,  or  other  disposition,  which  would  have 
been  valid  if  the  consent  had  continued,  shall  be  valid  notwithstanding 
the  determination  of  the  consent :  provided  that  the  person  taking  under 
the  disposition  has  not  at  the  time  thereof  notice  that  the  consent  has  been 
determined.  (3.)  Where  a  mercantile  agent  has  obtained  possession  of 
any  documents  of  title  to  goods  by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in  possession  of  the  goods  represented 
thereby,  or  of  airy  other  documents  of  title  to  the  goods,  his  possession  of 
the  first-mentioned  documents  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  with  the  consent  of  the  owner.  (4.)  For  the  purposes  of 
this  act  the  consent  of  the  owner  shall  be  presumed  in  the  absence  of 
evidence  to  the  contrary." 

Under  this  section  a  mercantile  agent  in  possession  of  goods  with  the 
consent  of  the  true  owner  can,  when  acting  in  the  ordinary  course  of 
business  as  a  mercantile  agent,  confer  a  good  title  on  a  person  taking 
the  goods  bona  fide.  It  only  applies  when  the  person  dealing  with 
the  goods  is  a  mercantile  agent,  as  defined  by  sect.  1  (1.),  ante,  p.  943; 
Hastings  v.  Pearson,  supra.  In  the  former  Acts  the  expression  "  agent 
entrusted  with  the  goods,"  was  used  instead  of  "mercantile  agent,"  but 
the  effect  seems  to  be  much  the  same.  See  Hayman  w.Fleivker,  13  C.  B.. 
N.  S.  519,  527  ;  32  L.  J.,  C.  P.  132,  133,  per  Cur.  ;  Monk  v.  Whittenbnry, 
2  B.  &  Ad.  484  ;  Wood  v.  Rowclife,  6  Hare,  191;  Lamb  v.  Attenborouqh, 
1  B.  &  S.  831  ;  31  L.  J.,  Q.  B.  4l":  Cole  v.N.  W.  Bank,  L.  R.,  9  C.  P.  470; 
Ex.  Ch.,  L.  B.,  10  C.  P.  334  ;  Johnson  v.  Credit  Lyonnais  Co.,  and  Id.  v. 
Blumenthal,  3  C.  P.  D.  32,  C.  A. ;  Barrow  v.  City  Bank,  5  Ap.  Ca.  664, 
J).  P.  The  section  gives  protection  to  a  bond  fide  pledgee  or  vendee  where 
the  agent  is  in  possession  of  the  goods,  notwithstanding  the  principal  was 
induced  to  consent  to  his  being  in  possession,  by  his  fraudulent  mis- 
representations. See  Slieppiard  v.  Union  Bank  of  London,  7  H.  &  N. 
661  ;  31  L.  J.,  Ex.  154  ;  Barnes  v.  Sivainson,  4  B.  &  S.  270  ;  32  L.  J., 
Q.  B.  281 ;    Vickers  v.  Hertz,  L.  R.,  2  H.  L.  Sc.  113. 

Sect.  3.  "  A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed 
to  be  a  pledge  of  the  goods."  This  section  applies  only  to  a  pledge  by  a 
mercantile  agent.     Inglis  v.  Robertson,  (1898)  A.  C.  616,  D.  P. 
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Sect.  4.  "  Where  a  mercantile  agent  pledges  goods  as  security  for  a 
debt  or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the 
pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could 
have  been  enforced  by  the  pledgor  at  the  time  of  the  pledge."  See  on  this 
section  Jewan  v.  Wliitivortli,  L.  E.,  2  Eq.  692  ;  Macnee  v.  Gorst,  L.  R.,  4 
Eq.  315 ;  Kaltenbach  v.  Lewis,  10  Ap.  Ca.  617,  D.  P. 

Sect.  5.  "The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or 
other  disposition,  of  goods,  in  pursuance  of  this  act,  may  be  either  a  pay- 
ment in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document 
of  title  to  goods',  or  of  a  negotiable  security,  or  any  other  valuable 
consideration ;  but  where  goods  are  pledged  by  a  mercantile  agent  in  con- 
sideration of  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of 
title  to  goods,  or  of  a  negotiable  security,  the  pledgee  shall  acquire  no 
right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value  of  the 
goods,  documents,  or  security  when  so  delivered  or  transferred  in 
exchange." 

Sect.  6.  "  For  the  purposes  of  this  act  an  agreement  made  with  a 
mercantile  agent  through  a  clerk  or  other  person  authorised  in  the 
ordinary  course  of  business  to  make  contracts  of  sale  or  pledge  on  his 
behalf  shall  be  deemed  to  bean  agreement  with  the  agent." 

Sect.  7. — "  (1.)  Where  the  owner  of  goods  has  given  possession  of  the 
goods  to  another  person  for  the  purpose  of  consignment  or  sale,  or  has 
shipped  the  goods  in  the  name  of  another  person,  and  the  consignee  of  the 
goods  has  not  had  notice  that  such  person  is  not  the  owner  of  the  goods, 
the  consignee  shall,  in  respect  of  advances  made  to  or  for  the  use  of  such 
person,  have  the  same  lien  on  the  goods  as  if  such  person  were  the  owner 
of  the  goods,  and  may  transfer  any  such  lien  to  another  person. 
(2.)  Nothing  in  this  section  shall  limit  or  affect  the  validity  of  any  sale, 
pledge,  or  disposition,  by  a  mercantile  agent." 

The  act  also  extends  to  certain  dispositions  by  sellers  and  buyers  of 
goods  having  possession  of  the  goods  or  of  the  documents  of  title  to  them  ; 
its  provisions  are  as  follows  : — 

Sect.  8.  "  Where  a  person,  having  sold  goods,  continues,  or  is,  in  posses- 
sion of  the  goods  or  of  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposition 
thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorised  by  the  owner 
of  the  goods  to  make  the  same." 

Sect.  9.  "  Where  a  person,  having  bought  or  agreed  to  buy  goods,  obtains 
with  the  consent  of  the  seller  possession  of  the  goods  or  the  documents 
of  title  to  the  goods,  the  delivery  or  transfer,  by  that  person  or  by  a 
mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title,  under 
any  sale,  pledge,  or  other  disposition  thereof,  or  under  any  agreement  for 
sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same 
in  good  faith  and  without  notice  of  any  lien  or  other  right  of  the  original 
seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mercantile  agent  in  possession  of 
the  goods  or  documents  of  title  with  the  consent  of  the  owner." 

The  provisions  of  sects.  8  and  9,  supra,  are  re-enacted  by  the  Sale  of 
Goods  Act,  1893,  s.  25  (1,  2),  omitting  the  paragraphs  in  italics.  By  Id. 
s.25  (3),  "  In  this  section  the  term  '  mercantile  agent '  has  the  same  mean- 
ing as  in  the  Factors  Acts."    See  also  definitions  in  sect.  62,  ante,  p.  517. 

Sect.  9  applies  although  the  sale  to  the  vendee  did  not  satisfy  the 
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requirements  of  the  Sale  of  Goods  Act,  s.  4,  and  he  can  give  to  a  bond  fide 
purchaser,  without  notice,  a  title  free  from  the  original  vendor's  lien. 
See  Hugill  v.  Masher,  22  Q.  B.  D.  364,  C.  A.  So  it  applies  although  the 
vendee  was  in  possession  of  the  documents  of  title  to  the  goods  on  the 
condition,  which  he  has  not  fulfilled,  that  he  should  accept  a  bill  of 
exchange  for  their  price.  Calm  v.  Pockett's  Bristol  Ac.  Co.,  (1899) 
1  Q.  B.  643,  C.  A.  A.,  being  in  possession  of  furniture  under  a  hire  and 
purchase  agreement  with  the  plaintiff  L.,  sold  and  delivered  the  furniture 
to  the  defendant  B.  before  the  last  instalment  was  due  or  had  been  paid. 
B.  acquires  a  good  title  under  sect.  9,  if  he  took  bond  fide  and  without 
notice  of  L.'s  title.  Lee  v.  Butler,  (1893)  2  Q.  B.  D.  318,  C.  A.  So 
where  A.  delivered  the  furniture  to  H.,  an  auctioneer,  for  sale,  and  he  sold 
the  furniture  in  good  faith,  and  paid  A.  the  proceeds.  Shenstone  v.  Hilton, 
(1894)  2  Q.  B.  D.  452.  But  it  is  otherwise  where  A.  had  an  option  of 
terminating  his  agreement  with  L.,  by  paying  all  instalments  due  and 
returning  the  furniture,  as  in  that  case  there  is  no  agreement  to  buy. 
Helby  v.  Matthews,  (1895)  A.  C.  471,  D.  P.  See  McEntire  v.  Crossley, 
Id.  457.     See  further  on  this  section  Inglis  v.  Robertson,  (1898)  A.  C. 

616,  D.  P. 

As  to  sect.  10,  which  relates  to  the  effect  of  transfer  of  documents  on 
vendor's  lien  or  right  of  stoppage  in  transitu,  vide  post,  p.  979. 

Sect.  11.  "  For  the  purposes  of  this  act,  the  transfer  of  a  document  may 
be  by  endorsement,  or,  where  the  document  is  by  custom  or  by  its  express 
terms  transferable  by  delivery,  or  makes  the  goods  deliverable  to  the 
bearer,  then  by  delivery." 

Sect.  12. — "  (1.)  Nothing  in  this  act  shall  authorise  an  agent  to 
exceed  or  depart  from  his  authority  as  between  himself  and  his 
principal,  or  exempt  him  from  any  liability,  civil  or  criminal,  for  so 
doing.  (2.)  Nothing  in  this  act  shall  prevent  the  owner  of  goods  from 
recovering  the  goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any 
time  before  the  sale  or  pledge  thereof,  or  shall  prevent  the  owner  of 
goods  pledged  by  an  agent  from  having  the  right  to  redeem  the  goods  at 
any  time  before  the  sale  thereof,  on  satisfying  the  claim  for  which  the  goods 
were  pledged,  and  paying  to  the  agent,  if  by  him  required,  any  money  in 
respect  of  which  the  agent  would  by  law  be  entitled  to  retain  the  goods 
or  the  documents  of  title  thereto,  or  any  of  them,  by  way  of  lien  as 
against  the  owner,  or  from  recovering  from  any  person  with  whom  the 
goods  have  been  pledged,  any  balance  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  the  goods,  after  deducting  the  amount  of  his 
lien.  (3.)  Nothing  in  this  act  shall  prevent  the  owner  of  goods,  sold  by  an 
agent,  from  recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the 
same,  or  any  part  of  that  price,  subject  to  any  right  of  set  off  on  the  part 
of  the  buyer  against  the  agent."     See  Kaltenbach  v.  Leivis,  10  Ap.  Ca. 

617,  D.  P.,  ante,  p.  700. 

Sect.  13.  "  The  provisions  of  this  act  shall  be  construed  in  amplification 
and  in  derogation  of  the  powers  exercisable  by  an  agent  independently 
of  this  act." 

As  to  the  construction  of  the  former  Factors  Acts,  see  1  Smith's  L.  ('. 
10th  ed.  741  et  seq. 

As  to  the  title  conferred  by  the  pledge  of  negotiable  securities,  vide  ante, 
pp.  399,  400,  and  post,  pp.  949  et  seq. 

Stolen  Goods.]  By  the  Sale  of  Goods  Act,  1893,  s.  22  (1),  "Where 
goods  are  sold  in  market  overt,  according  to  the  usage  of  the  market,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title  on  the  part  of  the 
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seller.     (2.)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale 
of  horses." 

Market  overt  in  the  country  is  only  held  on  the  special  days  provided 
for  particular  towns  hy  charter  or  prescription,  but  in  the  city  of  London 
every  day,  except  Sunday,  is  market  day.  In  the  country  the  market 
place  is  the  only  market  overt,  but  in  the  city  of  London  every  shop  in 
which  goods  are  exposed  publicly  to  sale,  for  such  things  only  as  the 
owner  professes  to  trade  in.  2  Bl.  Coins.  449  ;  Market  Overt,  case  of, 
5  Rep.  83.  It  is  necessary  that  the  goods  should  be  openly  exposed  for 
sale  in  the  market  during  the  whole  of  the  time  that  the  bargain  is  made. 
C.  had  two  shops  in  different  parts  of  the  city  of  London,  and  he  bought 
by  sample  in  one  shop  a  quantity  of  stolen  opium,  which  was  delivered 
to  him  at  the  other  shop  ;  it  was  held  that  for  the  above  reason  he  had 
acquired  no  title  to  the  opium.  Crane  v.  London  Dock  Co.,  5  B.  &  S. 
313  ;  33  L.  J.,  Q.  B.  224.  So  where  a  jeweller  purchased  jewels  in  a 
show  room  over  his  shop,  to  which  room  customers  were  admitted  by 
special  invitation  only,  he  acquired  no  title.     Hargreave  v.  Spink,  (1892) 

1  Q.  B.  25.  And  it  seems  that  the  city  custom  does  not  apply  where  the 
shopkeeper  is  the purchaser  of  the  goods.     S.  C. 

Where  a  man  purchases  stolen  goods  not  in  market  overt,  and  after 
notice  of  their  having  been  stolen,  sells  them  in  market  overt,  the  owner 
may   maintain   trover   against   the    first   buyer.      Peer   v.    Humphrey, 

2  Ad.  &  E.  495  ;  2  Wins.  Saund.  47  h.  (p).  It  was  formerly  thought  that 
trover  would  not  lie  against  the  thief  or  his  accomplice  until  conviction. 
See  Stone  v.  Marsh,  6  B.  &  C.  551,  564  ;  Choivne  v.  Baylis,  31  Beav.  351  ; 
31  L.  J.,  Ch.  757.  But,  in  Wells  v.  Abrahams,  L.  R.,  7  Q.  B.  554,  this 
doctrine  was  altogether  doubted.  See  further  hereon,  Boope  v.  D^Avigdor, 
10  Q.  B.  D.  412  :  Expte.  Ball,  10  Ch.  D.  667,  C.  A.  ;  Midland  Insur.  Co.  v. 
Smith,  6  Q.  B.  D.  561  ;  and  Appleby  v.  Franklin,  17  Q.  B.  D.  93.  And  it 
was  always  held  to  lie  against  an  innocent  party,  who  had  taken  or  bought 
the  goods  (not  in  market  overt),  without  such  conviction.  White  v. 
Spettigue,  13  M.  &  W.  603  ;  Lee  v.  Bayes,  18  C.  B.  599  ;  and  see  Osbornx. 
Gillett,  L.  R.,  8  Ex.  88. 

The  sale  of  horses  is  excepted  from  the  operation  of  sect.  22 ;  such  sale 
is  regulated  by  the  stats.  2  &  3  P.  &  M.  c.  7,  and  31  El.  c.  12 ;  and  the 
property  in  a  horse,  even  though  sold  in  market  overt,  does  not  pass  to 
the  buyer,  unless  the  formalities  directed  by  those  statutes  are  complied 
with.  2  Inst.  713  et  seq.  The  case  of  Lee  v.  Bayes,  supra,  where  it  was 
held  that  a  sale  by  public  auction  at  a  horse  repository,  out  of  the  city  of 
London,  is  not  a  sale  in  market  overt,  appears  to  have  been  decided 
irrespectively  of  those  statutes. 

If  goods  stolen  are  pawned,  the  owner  may  maintain  trover  against  the 
pawnbroker ;  Packer  v.  Gillies,  2  Camp.  336,  n.  ;  and  without  tendering 
the  duplicate,  or  making  a  declaration  under  the  Pawnbrokers  Act,  1872 
(35  &  36  V.  c.  93),  for  the  provisions  of  sects.  25  etseq.  impose  restrictions 
upon  the  right  of  the  pawner,  and  persons  claiming  under  him  only,  to 
obtain  a  return  of  the  pledge,  and  they  do  not  affect  the  right  of  the  true 
owner,  whose  goods  have  been  stolen  and  pledged  adversely  to  him,  to 
recover  them  from  the  pawnbroker.  Singer  Manufacturing  Co.  v. 
Clark,  5  Ex.  D.  37.  The  act  does  not  apply  at  all  to  loans  exceding  10/. 
See  sect.  10. 

The  stat.  24  &  25  V.  c.  96,  s.  100,  enacts  with  respect  to  stolen 
"  property  "  (as  to  which  see  sect.  l,post,  p.  948),  that  if  the  thief  shall  have 
been  indicted  by  or  on  behalf  of  the  owner  of  the  property  (or  by  the 
director  of  public  prosecutions,  with  the  assistance  of  the  owner,  stat. 
42  &  43  V.  c.  22,  s.  7),  and  convicted,  that  "  the  property  shall  be  l-estored 
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to  the  owner."  By  sect.  1,  "property"  includes  every  description  of 
real  and  personal  property,  money-debts,  all  deeds,  &c,  relating  to  the  title 
to  any  property,  or  giving  a  right  to  recover,  or  receive  any  money  or  goods, 
and  shall  include  not  only  such  property  as  shall  have  originally  been  in 
the  possession  of  any  party,  but  any  property  into  or  for  which  the  same 
may  have  been  converted  or  exchanged,  and  anything  acquired  thereby 
immediately  or  otherwise.  Sect.  100  enables  the  court,  before  whom 
the  conviction  shall  have  taken  place,  to  award  writs  of  restitution  for 
the  property,  or  to  order  the  restitution  thereof  in  a  summary  manner ; 
but  this  remedy  is  cumulative,  for  the  effect  of  the  statute  is  to  restore 
the  right,  and  trover  is  maintainable  even  against  a  purchaser  in  market 
overt,  without  any  order  for  restitution  having  been  made.  Scattergood 
v.  Sylvester,  15  Q.  B.  506  ;  19  L.  J.,  Q.  B.  447 ;  accord.  Bentl'ey  v. 
Vilmont,  12  Ap.  Ca.  471,  D.  P.  Now  by  the  Sale  of  Goods  Act,  1893, 
s.  24  (1),  "  Where  goods  "  (see  sect.  62  (1),  ante,  p.  517)  "  have  been  stolen 
and  the  offender  is  prosecuted  to  conviction,  the  property  in  the  goods  so 
stolen  revests  in  the  person  who  was  the  owner  of  the  goods,  or  his 
personal  representative,  notwithstanding  any  intermediate  dealing  with 
them,  whether  by  sale  in  market  overt  or  otherwise."  The  24  &  25  V. 
c.  96,  s.  100,  ante,  p.  947,  applied  also  where  property  has  been  obtained  by 
false  pretences,  or  by  any  felony  or  misdemeanor  mentioned  in  the 
same  statute,  except  in  the  case  of  a  trustee,  banker,  &c,  convicted  of 
fraudulently  dealing  with  goods  or  documents  of  title  to  goods  entrusted 
to  him,  and  trover  will  lie  against  a  bond  fide  purchaser  for  value  from  a. 
person  who  has  a  voidable  tible,  by  reason  of  his  having  obtained  the 
goods  fraudulently.  S.  C.  Now,  however,  by  the  Sale  of  Goods  Act, 
1893,  s.  24  (2),  "  Notwithstanding  any  enactment  to  the  contrary, 
where  goods"  (see  sect.  62  (1),  ante,  p.  517)  "have  been  obtained  by 
fraud  or  other  wrongful  means  not  amounting  to  larceny,  the  property 
in  such  goods  shall  not  revest  in  the  person  who  was  the  owner  of  the 
goods,  or  his  personal  representative,  by  reason  only  of  the  conviction  of 
the  offender."  It  will  be  noticed  that  this  sub-section  does  not  apply  to 
things  in  action  or  money ;  hence  as  regards  these  the  provisions  of 
24  &  25  V.  c.  96,  s.  100,  are  in  full  force.  A  court  of  summary  jurisdic- 
tion, acting  under  the  Summary  Jurisdiction  Act,  1879  (42- &  43  V.  c.  49)  T 
bas  power  to  award  restitution.     See  sect.  27  (3). 

It  was  decided  that  trover  lay  under  the  now  repealed  stat.  21  H.  8, 
c.  11,  for  money  obtained  by  the  sale  of  stolen  goods;  Hams'  case, 
Noy,  128  ;  for  gold  stolen  and  changed  into  silver ;  Hanberries1  case, 
cited  in  Holliday  v.  Hicks,  Cro.  Ehz.  661  ;  and  for  goods  purchased 
with  stolen  money.  Golightly  v.  Bey?wlds,  Lofft,  88.  In  B.  v.  Powell, 
7  C.  &  P.  640,  an  order  was  made  for  the  restitution  of  a  horse 
bought  with  the  proceeds  of  a  stolen  bill.  See  also  Beg.  v.  Justices 
of  Central  Criminal  Court,  17  Q.  B.  D.  598  ;  18  Q.  B.  D.  314,  C.  A. 
An  order  for  the  restitution  of  a  gold  51.  piece,  which,  though  a  current 
coin,  had  never  been  put  in  circulation,  but  had  been  sold  by  the  thief 
as  a  curiosity,  was  upheld.    Moss  v.  Hancock,  (1899)  2  Q.  B.  111. 

Where  A.,  in  market  overt,  buys  goods  which  have  been  stolen  from 
the  plaintiff,  and  resells  them  before  the  conviction  of  the  thief,  though 
with  notice  of  the  robbery,  he  is  not  liable  in  trover.  Horwood  v.  Smith, 
2  T.  R.  750.  So  A.,  a  bond  fide  purchaser  of  goods  which  had  been 
obtained  by  B.  by  false  pretences,  and  re-sold  by  A.  before  B.'s  convic- 
tion, was  not  liable  ;  Lindsay  v.  Cundy,  1  Q.  B.  D.  348  ;  for  in  these  cases 
the  property  vested  in  A.  by  the  sale,  and  on  the  conviction,  the  property 
revested  in  the  owner,  but  not  by  relation,  as  from  the  time  of  the  theft 
or  fraudulent  taking  from  him.      S.   C.  ;    accord.  Bentley   v.    Vilmont, 
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12  Ap.  Ca.  480,  per  Ld.  Bramwell.  See  also  Walker  v.  Matthews, 
8  Q.  B.  D.  109.  The  judgment  in  Lindsay  v.  Gundy,  ante,  p.  948,  was 
reversed  on  the  view  of  the  facts  taken  by  the  C.  A.  &  D.  P.  (2  Q.  B.  D.  96  ; 
3  Ap.  Ca.  459),  but  they  expressed  no  opinion  on  the  construction  of  this 
statute.  See  12  Ap.  Ca.  478,  479,  per  Ld.  Watson.  In  trover  for  stolen 
property  it  does  not  seem  to  be  necessary  for  the  plaintiff  to  show  the 
mode  in  which  it  was  lost  or  stolen.     Down  v.  Hailing,  4  B.  &  C.  334. 

By  60  &  61  V.  c.  30,  s.  1  (1),  where  property  has  come  into  the 
hands  of  the  police  on  a  criminal  charge,  or  under  certain  statutes, 
a  court  of  summary  jurisdiction  may  make  an  order  for  delivery  to  the 
person  appearing  to  be  the  owner  thereof,  or  if  he  cannot  be  found,  such 
order  in  relation  thereto  as  may  seem  meet ;  (2)  such  order  shall  not 
affect  the  right  of  any  person  to  take,  within  six  months  from  the  date 
of  the  order,  legal  proceedings  against  any  person  in  possession  of 
property  delivered  by  virtue  of  the  order,  for  the  recovery  of  the  property, 
but  on  the  expiration  of  those  six  months  the  right  shall  cease. 

Stolen  Goods — Negotiable  instruments — Money, .]  The  property  in  a 
bank  note,  like  that  in  cash,  passes  by  delivery,  and  a  party  taking  it 
bond  fide,  and  for  value,  is  entitled,  at  common  law,  to  retain  it  as 
against  a  former  owner  from  whom  it  has  been  stolen.  Miller  v.  Race, 
1  Burr.  452  ;  1  Smith's  L.  C.  The  same  rule  applies  to  negotiable  instru- 
ments, and  under  this  head  are  included  all  instruments  which  are  by  the 
custom  of  trade  transferable,  like  cash,  by  delivery,  and  are  capable  of 
being  sued  upon  by  the  person  holding  them  pro  tem.  :  but  if  either  of  these 
requisites  is  wanting  the  transferee  will  not  have  a  better  title  to  it  than 
the  transferor,  if  the  sale  be  made  out  of  market  overt.  1  Smith's  L.  C. 
10th  ed.  456,  457  ;  cited  in  Crouch  v.  Credit  Fonder,  L.  R.,  8  Q.  B. 
374,  381,  per  cur. 

The  following  instruments  have  by  the  custom  of  trade  been  held  to  be 
so  transferable  and  therefore  negotiable.  The  scrip  of  a  foreign  loan,  by 
which  the  holder  is  to  be  entitled,  on  payment  of  the  instalments,  to 
delivery  of  definitive  bonds  of  the  foreign  government  ;  Goodwin  v. 
liobarts,  L.  R,,  10  Ex.  76,  337  ;  1  Ap.  Ca.  476,  D.  P.  The  bond  of  an 
American  Railway  Company,  whereby  the  Company  acknowledged  itself 
to  be  indebted  to  S.  &  B.  (trustees),  or  bearer  in  200Z.  which  the  Company 
would  pay  the  holder,  and  promised  also  to  pay  interest  in  accordance 
with  the  annexed  coupons  which  were  "  to  bearer,"  the  bond  being  one 
of  a  series  which  were  secured  by  a  mortgage  of  even  date.  Venables  v. 
Baring  Bros.,  (1892)  3  Ch.  527.  So  debentures  "to  bearer"  of  an 
English  Company;  Bechuanaland  Exploration  Co.  v.  L.  Trading  Bank, 
(1898)  2  Q.  B.  658.  So  the  scrip  certificates  of  shares  in  a  company ; 
Humball  v.  Metropolitan  Bank,  2  Q.  B.  D.  194.  These  cases  determine 
the  principle  that  modern  usage  is  sufficient  to  establish  the  negotia- 
bility of  an  instrument,  overruling  hi  this  respect  the  judgment  in  Crouch 
v.  Credit  Fonder,  supra. 

But  instruments  negotiable  abroad  are  not  so  here  in  the  absence  of  a 
custom  of  merchants  in  this  country  to  treat  them  as  negotiable.  Picker 
v.  L.  (V  County  Banking  Co.,  18  Q.  B.  D.  515,  C.  A.  An  American 
railway  share  certificate  issued  in  the  name  of  A.  B.,  and  having  a  form 
of  transfer  indorsed  on  it  signed  in  blank  by  A.  B.,  is  not  negotiable, 
though  so  treated  in  the  English  stock-markets,  for  the  transfer  of  the 
shares  can  only  be  made  by  entry  on  the  railway  register.  L.  £  County 
Banking  Co.  v.  L.  A  B.  Plate  Bank,  20  Q.  B.  D.  232  (there  was  no  appeal 
on  this  point)  ;  Colonial  Bank  v.  Cady,  15  Ap.  Ca.  267,  D.  P.  An 
unsigned   post-office    order  for   money   in   the  hands  of   a   banker   for 
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collection  by  Mm  is  nob  negotiable.  Fine  Art  Soc.  v.  Union  Bank, 
17  Q.  B.  D.  705,  C,  A. 

The  transferee,  B.,  of  a  negotiable  security  takes  no  better  title  than 
that  of  the  transferor,  A.,  if  B.  had,  at  the  time  of  the  transfer,  notice 
that  A.  had  no  right  to  give  B.  a  perfect  title.  Sheffield,  El.  of  v. 
L.  Joint  Stock  Bank,  13  Ap.  Ca.  333,  D.  P. 

It  would  seem  that  a  bona  fide  belief  by  B.  that  A.  had  by  law  an 
authority  to  transfer  a  negotiable  instrument,  which  B.  knew  did  not 
belong  to  A.,  gives  B.  no  better  title  than  A.  had,  for  the  maxim 
"  Ignorantia  juris  non  excusat"  applies;  S.  C.  Id.  339,  340,  per  Ld. 
Halsbury,  C.  It  is,  however,  settled  that  it  is  otherwise  where  B. 
believed  that  A.  had  such  authority  in  fact  ;  for  the  receipt  of  a  negotiable 
instrument  under  the  bond  fide  belief  that  a  person  dealing  with  it, 
though  not  the  owner,  had  in  fact  the  authority  of  the  owner,  confers  a 
good  title.  Foster  v.  Pearson,  1  Cr.  M.  &  B.  849  (explaining  Haynes  v. 
Foster,  2  Cr.  &  M.  237) ;  Simmons  v.  L.  Joint  Stock  Bank,  (1892)  A.  C.  201, 
D.  P.  reversing  S.  C,  (1891)  1  Ch.  270,  in  C.  A.,  it  having  been  there  decided 
on  dicta  in  Sheffield,  El.  of  v.  L.  Joint  Stock  Bank,  supra,  which  are 
to  be  explained  as  having  reference  to  the  special  facts  of  that  case ;  see 
judgments  in  Simmons  v.  L.  Joint  Stock  Bank,  supra,  in  D.  P.  and 
Bentinck  v.  Id.,  (1893)  2  Ch.  120.  See  further  on  this  principle  cases 
cited  ante,  pp.  399,  400,  and  Thomson  v.  Clydesdale  Bank,  (1893) 
A.  C.  282,  D.  P.,  cited  ante,  p.  599. 

The  24  &  25  V.  c.  96,  s.  100,  ante,  p.  948,  contains  a  proviso,  "that  if 
it  shall  appear,  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  bond  fide  paid  or  discharged  by  some  person  or 
body  corporate  liable  to  the  payment  thereof,  or  being  a  negotiable 
instrument  shall  have  been  bond  fide  taken  or  received  by  transfer  or 
delivery  by  some  person  or  body  corporate,  for  a  just  and  valuable 
consideration  without  any  notice  or  without  any  reasonable  cause  to 
suspect  that  the  same  had  by  any  felony  or  misdemeanor  been  stolen, 
taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of,  in  such 
case  the  court  shall  not  award  or  order  the  restitution  of  such  security." 
But  as  the  effect  of  the  section  (vide  ante,  p.  948)  is  to  revest  the 
property  in  the  thing  stolen  in  the  owner,  on  conviction,  and  that  an 
order  for  restitution  is  unnecessary,  it  would  seem  that  trover  may,  by 
virtue  of  the  statute,  be  maintained  for  a  valuable  security  or  negotiable 
instrument  which  has  been  stolen,  even  though  it  has  since  passed  into 
the  hands  of  a  bond  fide  holder  for  value  ;  although  it  may  fairly  be 
contended  that  it  was  not  the  intention  of  the  court  in  the  above  cases  to 
decide  that  the  statute  overrode  the  doctrine  established  in  Miller  v.  Bace, 
ante,  p.  949  ;  see  21  Q.  B.  D.  540,  per  Lindley,  L.J. 

Semble,  where  a  stolen  coin  has  been  passed  into  circulation  as  current 
money,  an  order  for  its  restitution  cannot  be  made  against  a  bond  fide 
holder  for  value,  although  it  be  capable  of  identification.  Moss  v. 
Hancock,  (1899)  2  Q.  B.  119,  120,  per  Channell,  J.  Sed  quccre,  will  not 
trover  lie  on  the  conviction  of  the  thief?     Vide  supra. 

Property  vesting  under  execution  or  award.]  At  common  law  the 
goods  of  an  execution  debtor  are  bound  by  the  writ  of  execution  from 
the  time  of  its  teste.  But,  by  the  Sale  of  Goods  Act,  1893,  s.  26  (1),  "  A 
writ  of  fieri  facias  or  other  writ  of  execution  against  goods  shall  bind  the 
property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the 
writ  is  delivered  to  the  sheriff  to  be  executed  ;"..."  Provided  that  no 
such  writ  shall  prejudice  the  title  to  such  goods  acquired  by  any  person  in 
good  faith  and  for  valuable  consideration,  unless  such  person  had  at  the 
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time  when  he  acquired  his  title  notice  that  such  writ  or  any  other  writ 
by  virtue  of  which  the  goods  of  the  execution  debtor  might  be  seized  or 
attached  had  been  delivered  to  and  remained  unexecuted  in  the  hands  of 
the  sheriff.  (2.)  In  this  section  the  term  'sheriff'  includes  any  officer 
charged  with  the  enforcement  of  a  writ  of  execution."  This  section 
replaces  the  Stat,  of  Frauds  (29  C.  2,  c.  3),  s.  16  (s.  15  in  Stat,  of  the 
Realm),  and  19  &  20  V.  c.  97,  s.  1.  A  delivery  of  the  writ  to  the  sheriff's 
deputy  in  London  is  a  delivery  to  the  sheriff.  Harris  v.  Lloyd,  5  M.  &  W. 
436.  As  far  as  relates  to  the  debtor  himself  and  to  all  others  but 
purchasers,  a  writ  of  execution  binds  the  party's  goods  from  the  time  of 
its  teste.  1  Wms.  Saund.  219  /  (8) ;  Houghton  v.  Busby,  Shin.  257  ; 
Hutchinson  v.  Johnston,  1  T.  R.  729,  731  ;  Ex  pte.  Williams,  L.  R.,  7 
Ch.  314,  317  per  Mellish,  L.J.  The  binding,  both  in  the  case  of  the 
Crown  and  of  a  common  person,  relates  only  to  the  debtor  himself  and 
his  acts,  so  as  to  vacate  any  intermediate  assignment  made  by  him, 
otherwise  than  in  market  overt.  '  Giles  v.  Grover,  1  CI.  &  F.  74  ;  S.  C, 
9  Bing.  136  ;  per  Patteson,  J.  ;  Woodland  v.  Fuller,  11  Ad.  &  E.  867, 
per  Id.  But,  the  property  in  the  goods  is  not  altered  by  the  writ  until 
execution  and  sale  by  the  sheriff.  Lucas  v.  Nockells,  10  Bing.  182.  Nor, 
is  the  property  altered  even  by  actual  sale  under  the  writ,  so  long  as 
anything  remains  to  be  done  to  distinguish  the  goods  sold,  as  by  separa- 
tion and  weighing,  on  a  sale  per  ton.  Ward  v.  Dalton,  7  C.  B.  643. 
The  law  admits  of  inquiry  into  the  fraction  of  a  day,  whether  the  writ 
of  execution  was  delivered  to  the  sheriff  or  not,  before  the  completion  of 
the  conveyance,  or  purchase.  Where  a  judgment  debtor,  A.,  made  an 
assignment  of  all  his  goods  to  two  creditors,  Y.  and  Z.,  for  the  benefit  of 
all  his  creditors,  after  he  had  notice  that  a  writ  of  fi.  fa.  had  been 
delivered  to  the  sheriff  for  execution  against  his  goods  ;  it  was  held  that 
the  property  in  the  goods  passed  to  Y.  and  Z.  immediately  on  the 
execution  of  the  assignment ;  but,  that  the  notice  to  A.  was  also  notice 
to  Y.  and  Z.,  and  therefore  the  goods  were  liable  to  seizure  under  the 
fi.  fa.  Hobson  v.  Thclluson,  L.  R.,  2  Q.  B.  642.  The  sheriff  cannot 
make  a  valid  sale  of  the  execution  debtor's  goods  before  seizure.  Ex  pte. 
Hall,  14  Ch.  D.  132,  C.  A.  By  the  Bankruptcy  Act,  1883,  s.  146,  "the 
sheriff  shall  not,  under  a  writ  of  elegit,  deliver  the  goods  of  a  debtor,  nor 
shall  a  writ  of  elegit  extend  to  goods."  Where  a  sheriff  has  seized  goods 
under  a  fi.  fa.,  and  goes  out  of  possession,  whether  he  has  abandoned 
possession  is  a  question  of  fact.  Bagshawes  v.  Deacon,  (1898)  2  Q.  B. 
173,  C.  A. 

The  property  in  goods  does  not  pass  by  an  award.  Hunter  v.  Bice,  15 
East,  100.  It  only  gives  a  right  of  action  or  attachment  (as  the  case 
may  be)  for  non-performance  of  it. 

On  administration  to  deceased  otvner.]  As  to  the  vesting  of  property 
of  a  deceased  owner  in  his  executor  or  administrator,  vide  sub  tit. 
Actions  by  executors,  post,  p.  1139.  Between  the  death  of  an  intestate  and 
grant  of  administration,  his  personal  property  was,  by  21  &  22  V.  c.  95, 
s.  19,  vested  in  the  judge  of  the  Court  of  Probate  for  the  time  being,  in 
the  same  manner,  and  to  the  same  extent,  as  it  used  to  vest  in  the 
Ordinar v.  It  would  seem  that  such  property  now  vests  in  all  the  judges  of 
the  High  Court.  See  J.  Act,  1873,  ss.  16,  31,  34,  76,  De  Leon  v.  Hubbard. 
(1883)  W.  N.  197,  cor.  Field,  J.,  and  cf.  Wilson  v.  Wilson,  9  P.  D.  8,  C.  A. 

Previous  recovery  in  trover,  or  detinue,  or  for  money  had  and 
received.]  A  recovery  in  trover  vests  the  property  in  the  chattel  in  the 
defendant  as  against  the  plaintiff;    Adams  v.  Broughton,   Stra.   1078; 
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Cooper  v.  Shepherd,  3  C.  B.  266  ;  but  not  unless  the  judgment  is  followed 
by  satisfaction  ;  Brinsmead  v.  Harrison,  L.  E.,  6  C.  P.  584;  this  is  then 
equivalent  to  a  purchase  of  the  goods  at  the  value  assessed  by  the  jury. 
S.  C,  Id.  588;  semb.  accord.  S.  C.  in  Ex.  Ch.,  L.  P.,  7  C.  P.  554,  555. 
This  case  overrules  the  dictum  of  Jervis,  C.J.,  in  BucMand  v.  Johnson*, 
15  C.  B.  145  ;  23  L.  J.,  C.  P.  204,  that  by  the  mere  recovery,  the  property 
was  vested  in  the  defendant  bv  relation,  from  the  time  of  the  conver- 
sion;  see  also  Marston  v.  Phillips,  9  L.  T.  289,  M.  T.  1863,  Q.  B.  So, 
where  the  damages  were  not  estimated  on  the  footing  of  the  full  value, 
which  it  seems  may  be  shown  in  a  reply  to  a  defence  stating  the  former 
recovery,  the  judgment  does  not  vest  the  property  in  the  defendant. 
Holmes  v.  Wilson,  10  Ad.  &  E.  503,  511,  n.  ;  see  2  Wms.  Saund. 
47  cc,  dd  (z).  A  judgment  in  detinue  is  in  the  same  position  as  a 
judgment  in  trover.     Ex  pte.  Brake,  5  Ch.  D.  866. 

Judgment  for  the  plaintiff  in  replevin  in  the  detinet  for  damages  vests 
the  property  of  the  goods  in  the  defendant.  Moore  v.  Watts,  1  Ld.  Eaym. 
614.  Though  it  would  seem  to  be  otherwise,  where  the  judgment  is  not 
followed  by  satisfaction,  vide  supra. 

If  after  a  wrongful  sale  of  goods  the  owner  elect  to  claim  and  accept 
part  of  the  proceeds  of  the  sale  from  the  wrong-doer  as  money  received 
to  his  use,  the  tort  is  waived,  and  he  cannot  sue  in  trover.  Lythgoe  v. 
Vernon,  5  H.  &  N.  180  ;  29  L.  J.,  Ex.  164 ;  see  further  ante,  p.'  610,  and 
cases  there  cited. 

Evidence  of  special  property '.]  It  is  sufficient  for  the  plaintiff  to  prove 
that  he  has  a  special  property,  as  against  the  defendant,  in  the  goods 
converted.  Thus  a  bailee,  Nicolls  v.  Bastard,  2  C.  M.  &  E.  659  ;  a  sheriff 
when  he  has  taken  goods  in  execution,  B.  N.  P.  33  ;  (but  not  before,  Ex 
pte.  Williams,  L.  E.,  7  Ch.  314) ;  the  agister  of  cattle,  Br.  Abr.  Tresp.  67  ; 
the  lord  who  seized  an  estray  or  wreck  before  the  year  and  day  expired, 
B.  N.  P.  33  ;  may  all  maintain  this  action.  So,  if  a  house  be  blown  down 
and  a  stranger  take  away  the  timber,  the  lessee  for  life  may  bring  trover, 
for  he  has  a  special  property  to  make  use  of  the  same  in  rebuilding.  Id. 
As  to  the  property  of  the  lord  in  heriots,  see  2  Wms.  Saund.  168  (1). 
Abington  v.  LijJscomb,  1  Q.  B.  776;  Western  v.  Bailey*  (1897)  1  Q.  B. 
86,  C.  A.  In  some  cases,  a  person  who  has  only  a  special  property  may 
maintain  trover,  although  he  has  never  had  actual  possession ;  thus  a 
factor  to  whom  goods  have  been  consigned,  but  by  whom  they  have  never 
been  received,  may  bring  trover  for  them  ;  per  Eyre,  C.J.,  Fowler  v. 
Down,  1  B.  &  P.  47.  The  consignee  of  goods,  consigned  as  a  mere 
security  to  meet  bills  accepted  by  him  for  the  consignor,  may  bring 
trover,  although  no  bill  of  lading  has  been  executed.  Evans  v.  Nichol, 
3  M.  &  Gr.  614.  And,  where  the  consignor  of  goods,  hearing  that  the 
consignee  had  stopped  payment,  indorsed  the  bill  of  lading  to  the  plaintiff, 
without  consideration,  directing  him  to  take  possession  of  the  goods,  and 
the  plaintiff  demanded  the  goods  from  the  defendants  (wharfingers),  who 
refused  to  deliver  them,  it  was  held  that  the  plaintiff  had  such  a  special 
property  as  entitled  him  to  maintain  trover.  Morison  v.  Gray,  2  Bing. 
260  ;  Sargent  v.  Morris,  3  B.  &  A.  277.  Special  property  may  be  sufficient 
to  support  an  action  even  against  the  owner  of  the  goods  ;  thus,  where  a 
person  entitled  to  the  temporary  possession  of  a  chattel,  delivers  it  to  the 
general  owner  for  a  special  purpose,  he  may,  after  that  purpose  is  satisfied, 
and  on  the  refusal  of  the  general  owner  to  return  it,  maintain  trover 
against  him  for  it.  Roberts  v.  Wyatt,  2  Taunt.  268.  So  N.,  the  owner 
of  a  chattel,  may,  by  agreement  with  his  co-owner,  F.,  have  a  special 
property  in  it,  which  will  entitle  N.  to  recover  it  from  H.,  with  whom  F. 
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had  wrongfully  pledged  it.  Nyberg  v.  Handelaar,  post,  p.  983.  But,  it 
has  been  held  that  a  landlord,  who  distrains  and  impounds  goods,  has 
not  such  a  special  property  as  will  enable  him  to  maintain  trover ;  for  he 
has  only  a  pledge,  with  a  statutory  power  to  sell  ;  Moneux  v.  Goreham, 
2  Selw.  N.  P.,  10th  ed.  1351 ;  and,  the  goods  when  impounded  are  not  in 
the  possession  of  the  landlord,  but  in  the  custody  of  the  law  between  the 
parties.  B.  v.  Cotton,  Parker,  121.  The  proper  remedy  is  by  action  for 
pound  breach.     See  Turner  v.  Ford,  15  M.  &  W.  212,  per  Parke,  B. 

Where  either  the  general  or  the  special  owner  may  maintain  trover, 
judgment  obtained  by  one  is  a  bar  to  the  action  of  the  other.  2  Wins. 
Saund.  47  i,  (1). 

Evidence  of  property — what  sufficient  against  a  wrong -doer] .    Where 
the  action  is  brought  against  a  mere  wrong-doer,  it  will  be  sufficient  for 
the  plaintiff  to  show  that  he  was  in  possession  of  the  property.      Jeffries 
v.  Gt.  W.  By.  Co.,  5  E.  &  B.  802  ;    25  L.  J.,  Q.  B.  107.     Thus,  where  a 
chimney-sweeper's  boy  found  a  jewel,    and  took  it  to  a  jeweller,  who 
refused  to  return  it,  it  was  held  that  the  finder  had  such  a  property  as 
would  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and  that 
he  might  maintain  trover.     Armory  v.  Delamirie,  Str.  505  ;  1  Smith's 
L.  C.     So,  the  finder  of  goods,  though  picked  up  by  him  in  the  shop  of 
a  third  person.      Bridges  v.   Hawkes  worth,  21  L.  J.,  Q.  B.  75.      Though 
it  would  have  been  otherwise,  as  against  an  innkeeper,  if  found  in  his 
inn,  by  reason  of  his  special  property.      Id.  per  Patteson,  J.      And  the 
owner   of   land  is  generally  entitled  to    chattels    found    on    the    land. 
S.   Staffordshire    Water   Co.    v.    Sharman,    (1896)   2    Q.    B.    44.       The 
plaintiff  bought  a    stranded    vessel,  which  was   not   conveyed   to   him 
according  to  the  provisions  of  the  Registry  Acts,  and  took  possession  of 
her  ;  part  of  the  wreck  drifted  upon  the  defendant's  premises,  and  was 
seized  by   him ;    it  was  held  that  plaintiff  had  a  sufficient  property  to 
maintain  this  action.      Sutton  v.  Back,  2  Taunt.  302.      Where  a  fire  had 
broken  out   in  a  warehouse   containing    tallow    belonging    to    different 
persons,  which  was  melted,  and  flowed  into  the   Thames ;  the   plaintiff' 
collected  a  quantity  of  this  tallow,  which  was  taken  from  him  by  a  con- 
stable, and  sold  by  order  of  the  Commissioners  of  Police  to  the  defendants, 
under  2  &  3   V.  c.  71,  s.  30,  before  the  12  months  thereby  limited  had 
expired  ;  it  was  held  that  the  plaintiff  had  no  property  entitling  him  to 
maintain  trover  against  the   defendant.      Buckley  v.   Gross,  3  B.  &  S. 
566  ;  32  L.  J.,  Q.  B.  129.     So  where  on  the  hearing  of  a  charge  of  theft, 
the  stolen  goods  are  produced  by  O.,  a  purchaser  from  the  thief,  under  a 
subpoena  duces  tecum,  O.'s  possessory  title  has  been  said  to  be  displaced. 
See  B.  v.  Lushington,  (1894)  1  Q.  B.  420.     Where  the  owner  of  furniture 
lent  it  to  the  plaintiff  under  a  written  agreement,  and  the  plaintiff  placed 
it  in  a  house  occupied  by  the  wife  of  C,  a  bankrupt,  it  was  held  that  the 
plaintiff  might  recover  in  trover  against  C.'s  assignees,  and  without  pro- 
ducing the  agreement.     Burton  v.  Hughes,  2  Bing.  173.     A  licensee  by 
parol  to  mine,  has  possession  of  the  gravel  or  earth  dug  up,  as  against  a 
wrong-doer.      Northam  v.  Bowden,  11  Exch.  70  ;  24  L.  J.,  Ex.  237.      In 
trover  for  ore,  it  was  proved  that  the  plaintiff  was  in  possession  of  land 
in  which  he  raised  the  ore  in  question  :  held,  that  this  was  prima  facie 
evidence  of  the  plaintiff's  right  to  the  ore,  although  the  same  witness,  on 
cross-examination,  proved  that  the  ore  was  taken  by  a  person  who  had  a 
shaft  in  an  adjoining  close,  and  was  getting  the  same  lode  of  ore  under 
the  plaintiff's  land  where  he  had  sunk   his   shaft.      Boive  v.  Brenton. 
8  B.  &  C.  737.      In  such  an  action  it  is  enough  to  show  occupation,  with- 
out proving  the  title  of  the  lessors  under  whom  the  plaintiff  claims  ;    and 
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it  is  not  any  answer  that  some  of  the  lessors  named  in  the  lease  have  not 
executed  it ;  for  this,  if  material  at  all,  is  only  evidence  in  reduction  of 
damages.  Taylor  v.  Parry,  1  M.  &  Gr.  604.  The  owner  of  a  ship, 
when  the  cargo  is  put  on  board,  is  prima  facie  owner  of  the  cargo,  so  as 
to  sue  a  wrong-doer  in  trover.  Brancher  v.  Molyneux,  3  M.  &  Gr.  84. 
A  married  woman,  P.,  living  separate  from  her  husband,  as  housekeeper 
to  F.,  gave  the  plaintiff,  her  niece,  a  watch,  which  she  handed  to  F.  to 
keep  for  her  ;  F.  and  P.  died,  and  the  defendants,  the  executors  of  F., 
took  possession  of  the  watch  ;  it  was  held  that  the  plaintiff  had  a 
sufficient  possessory  right  to  maintain  trover  against  the  defendants, 
though  she  had  perhaps  no  right  as  against  P.'s  husband.  Bourne  v. 
Fosbrool-e,  18  C.  B.,  N.  S.  565 ;  34  L.  J.,  C.  P.  164. 

Evidence  of  right  of  possession.']  The  plaintiff  must  show  that  he  has 
a  right  to  the  immediate  possession  of  the  goods,  in  order  to  recover  in 
I  this  action.  Thus,  the  purchaser  of  goods,  not  sold  on  credit,  has  no 
'  right  of  possession  until  he  pays  or  tenders  the  price.  Bloxam  v. 
Sanders,  4  B.  &  C.  941.  And  see  Sale  of  Goods  Act,  1893,  ss.  27,  28, 
ante,  p.  519.  But,  where  a  tender  of  the  price  has  been  made,  though 
after  the  time  fixed  for  completion  of  the  purchase,  the  vendor  will  be 
liable  in  trover  if  he  refuse  to  deliver  the  goods.  Martindale  v.  Smith, 
1  Q.  B.  389;  and  see  Page  v.  Cowasjee,  L.  R.,  1  P.  C.  127,  145,  and  Sale 
of  Goods  Act,  1893,  s.  10  (1),  ante,  p.  538.  A  quantity  of  hops  was 
purchased  from  the  defendant,  the  invoice  of  which  contained  the  words 
"  on  rent  "  ;  the  hops  remained  in  the  seller's  warehouse,  and  an  accept- 
ance of  the  buyer  was  afterwards  given  for  the  price,  to  the  seller  at  his 
request,  which  he  indorsed  on  getting  it  discounted  ;  during  the  running 
of  that  bill,  part  of  the  hops  was  delivered,  in  pursuance  of  the  buyer's 
order,  to  his  sub-purchaser  who  paid  the  warehouse  rent,  pro  tanto, 
charged  by  the  seller ;  afterwards,  and  before  the  bill  became  due,  the 
original  buyer  became  bankrupt,  and  it  was  dishonoured  at  maturity  ;  it 
was  held,  that  his  assignees  could  not  maintain  trover  for  the  hops,  with- 
out actual  payment  of  the  price  agreed  on,  the  buyer  having  only  the 
right  of  property,  without  that  of  possession.  Miles  v.  Gorton,  2 
Cr.  &  M.  504  ;  Grice  v.  Richardson,  3  Ap.  Ca.  319,  J.  C,  So,  where 
there  is  a  contract  to  supply  goods  by  instalments,  and  the  buyer 
becomes  insolvent  before  all  the  instalments  have  become  due,  the 
seller  is  not  bound  to  deliver  a  further  instalment  of  the  goods  until 
tender  of  the  price  of  those  delivered  and  of  that  instalment,  has  been 
made  him  ;  Ex  pte.  Chalmers,  L.  R.,  8  Ch.  289,  followed  in  Morgan  v. 
Bain,  L.  B.,  10  C.  P.  15  ;  even  though  the  seller  had  taken  a  bill  for 
the  price.  Gunn  v.  Bolchow,  Vaughan  <t  Co.,  L.  R.,  10  Ch.  491.  The 
seller,  having  a  lien  for  the  price,  permitted  the  buyer  to  have  a  key 
of  the  part  of  the  seller's  premises  on  which  the  goods  were  to  remain 
till  payment,  the  seller  retaining  a  general  control  over  the  premises 
as  before  ;  held,  that  this  was  not  such  a  possession  by  the  buyer,  as 
to  support  trover  against  the  seller,  for  a  wrongful  removal  of  the 
,  goods.  Milgate  v.  Kebble,  3  M.  &  Gr.  100.  A.  made  an  assignment  of_ 
goods  by  deed  to  secure  a  debt,  with  a  covenant  to  pay  it  on  demand, 
and  in  the  meantime  to  remain  in  possession  till  default ;  it  was  held 
that,  before  demand  of  the  debt,  the  assignee  could  not  maintain  trover. 
Bradley  v.  Copley,  1  C.  B.  685.  It  is  otherwise,  however,  where  a  right 
to  the  immediate  possession  of  the  goods  passed  to  the  plaintiff  by  the 
assignment,  although  such  right  be  incumbered  by  a  trust  not  incon- 
sistent with  such  possession  ;  White  v.  Morris,  11  C.  B.  1015  ;  21  L.  J., 
C.  P.  185  ;    for  in  such  case  the  possession  of  the  cestui  que  trust  is  the 
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possession  of  the  trustee.  Barker  v.  Furlong,  (1891)  2  Ch.  172.  See 
further  Toms  v.  Wilson,  Brighty  v.  Norton,  and  Beldiug  v.  Bead,  cited 
rtwfc,  p.  941.  When  the  assignor  wrongfully  sold  the  goods,  which  he 
had  assigned  to  secure  a  debt,  so  that  he  could  not  deliver  them  on 
demand,  the  assignee  was  held  entitled  to  recover  their  value  in  trover 
even  against  the  bond  fide  purchaser.  Cooper  v.  Willomatt,  1  C.  B. 
672  ;  Fenn  v.  Bittleston,  7  Exch.  152  ;  21  L.  J.,  Ex.  41  ;  Consolidated 
Co.x.  Curtis,  (1892)  1  Q.  B.  495.  "The  rule  is,  that  where  there  has 
beeji_a  misuser  of  the  thing  lent,  as  by  its  destruction  or  otherwise, 
there  is  an  end  of  the  bailment,  and  the  action  for  trover  is  maintainable 
for  the  conversion."  Bryant  v.  Wardell,  2  Exch.  479,482.  Where  a 
father  gave  to  his  son,  aged  16,  a  watch  and  certain  books  and  wearing 
apparel,  it  was  ruled  that  the  right  of  possession  was  in  the  son,  and  that 
the  father  could  not  maintain  trover  for  them,  although  perhaps  it  might 
have  been  otherwise  in  the  case  of  a  child  of  tender  age.  Hunter  v. 
WestbrooJc,  2  C.  &  P.  578. 

Fixtures.]  The  reversioner  or  person  entitled  to  the  freehold  of  lands 
on  lease  may  bring  trover  for  fixtures  after  severance  from  the  demised 
land.  Thus^  where  certain  mill  machinery,  together  with  a  mill,  had 
been  demised  for  a  term  to  a  tenant,  who,  without  permission  from  his 
landlord,  severed  the  machinery  from  the  mill,  and  it  was  afterwards  sold 
by  the  sheriff  under  a  fi.  fa.,  it  was  held  that  no  property  passed  to  the 
vendee,  and  that  the  landlord  might  bring  trover  for  the  machinery  even 
during  the  continuance  of  the  term.  Farrant  v.  Thompson,  5  B.  &  A. 
826.  So,  where  lands  are  leased  for  years,  and  a  tree  is  cut  down  by  a 
stranger  during  the  term,  the  landlord  may  maintain  trover  for  it ;  for, 
when  it  is  severed,  the  special  property  of  the  lessee  is  determined.  Berry 
v.  Heard,  Cro.  Car.  242.  See  further,  cases  cited  ante,  p.  911.  But, 
trover  cannot  be  maintained  by  a  tenant  in  tail,  expectant  on  the  deter- 
mination of  an  estate  for  life  without  impeachment  of  waste,  for  timber 
which  grew  upon  and  was  severed  from  the  estate  ;  for  the  tenant  for  life 
has  a  right  to  the  trees  the  moment  they  are  cut  down.  Pync  v.  Dor,  1 
T.  K.  55  ;  and  see  Williams  v.  William  s',V2  East.  209  ;  Channon  v.  PatcJi, 
5  B.  &  C.  897  ;  and  Gamlenw  Lyon,  33  Ch.  I).  523  (minerals).  The  lessor 
may  recover  from  the  lessee  a  prehistoric  chattel  which  the  latter  has  dug 
out  of  the  demised  land.     Elwes  v.  Brigg  Gas  Co.,  Id.  562. 

A  tenant's  right  to  remove  fixtures  is  a  power  coupled  with  an  interest ; 
Pool's  case,  1  Salk.  368 ;  Minshall  v.  Lloyd,  7  M.  &  W.  450,  460 ;  and  is 
assignable  by  deed.  London,  iv  Westminster  Loan  Co.  v.  Drake,  6  C.  B., 
N.  S.  798;  28  L.  J.,  C.  P.  297.  The  tenant  must,  according  to  the  old 
authorities,  exercise  his  power  during  the  continuance  of  his  term  ;  20 
H.  7,  f.  13  b  ;  21  H.  7,  f.  27  a,  per  Kingsmill,  J.  ;  Lyde  v.  Bussell,  1 
B.  &  Ad.  394;  Pugh  v.  Arton,  L.  B.,  8  Eq.  626;  and  it  is  well  settled 
that  he  must,  at  any  rate,  do  so  during  such  further  period  as  he  may  hold 
possession,  after  the  term,  in  the  capacity  of  a  tenant ;  Penton  v.  Bobart, 
2  East,  88  ;  Mackintosh  v.  Trotter,  3  M.  &  W.  184;  Weetonv.  Woodcock, 
7  M.  &  W.  14  ;  Boffey  v.  Henderson,  17  Q.  B.  574  ;  21  L.  J.,  Q.  B.  49  ;  but, 
how  far  the  tenant  is  entitled  to  this  extended  period  is  by  no  means 
certain.  See  Heap  v.  Barton,  12  C.  B.  274 ;  21  L.  J.,  C.  P.  153,  154,  per 
Jervis,  C.J. ;  Leader  v.  Homewood,  5  C.  B.,  N.  S.  272.  See  also  Saint  v. 
Pillcy,  L.  E.,  10  Ex.  137.  The  rule  has  been  held  to  be  the  same  whether 
the  term  be  determined  by  effluxion  of  time  ;  Lyde  v.  Bussell,  supra  ;  by 
surrender  ;  Expte.  Stephens,  7  Ch.  D.  127,  C.  A.  ;  Ex pte.  Brook,  10  Ch.  D. 
100,  C.  A.  ;  or,  by  forfeiture.  Weeton  v.  Woodcock  ;  Pugh  v.  Arton,  supra. 
But,  where  a  tenant  was  allowed  by  the  terms  of  his  tenancy  to  remove 
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certain  fixtures,  he  was  held  entitled  to  do  so  within  a  reasonable  time 
after  his  landlord  had  given  him  notice  of  his  election,  to  enter  for  a  for- 
feiture. Sumner  v.  Bromilow,  34  L.  J.,  Q.  B.,  130;  Ex  pte.  Gould,  13 
Q.  B.  D.  454.  See  the  cases  collected  in  the  notes  to  Elwes  v.  Mawe,  2 
Smith's  L.  C.  Where  the  tenant  has  by  deed  assigned  to  a  third  person 
A.  his  right  to  remove  the  fixtures,  he  cannot  subsequently  defeat  the 
grant  by  a  surrender  of  his  lease  to  the  landlord,  and  A.  may  recover  the 
value  of  the  fixtures  in  an  action  against  the  new  tenant,  who  has  refused 
to  allow  A.  to  enter  and  sever  the  fixtures.  L.  d  Westminster  Loan  Co. 
v.  Drake,  ante,  p.  955.  See  also  Saint  v.  Pilley,  ante,  p.  955.  A  grant  of 
growing  crops  is  similar  in  this  respect  to  a  grant  of  fixtures.  Clements 
v.  Matthews,  11  Q.  B.  D.  808,  C.  A.  But  unless  A.  exercise  his  right  to  enter 
and  sever  within  a  reasonable  time,  the  fixtures  will  pass  to  the  landlord. 
Mossy.  James,  47  L.  J.,  Q.  B.  160;  affirm.  38  L.  T.  595,  T.  S.  1878,  C.  A. 

As  to  what  fixtures  a  tenant  is  entitled  to  remove,  see  Elwes  v.  Matve, 
2  Smith's  L.  C,  and  cases  cited  ante,  p.  911.  Where  A.  the  lessee  of  an 
unfurnished  house  was  restrained,  by  the  covenants  in  his  lease  from 
removing  locks,  keys,  bars,  bolts,  chimney-pieces,  slabs,  and  other  fixtures 
and  articles  in  the  nature  of  fixtures,  fixed  or  fastened  during  the  term, 
and  the  premises  were  afterwards  finished  and  fitted  up  as  a  tavern,  and 
an  ornamental  marble  chimney-piece  was  put  up  by  him,  it  was  held, 
that  A.  was  not  restrained  from  moving  the  trade  fittings,  or  even 
tenant's  fixtures,  or  the  marble  chimney-piece,  at  the  end  of  the  term  ; 
for  the  covenant  might  be  construed  to  apply  only  to  landlord's  fixtures, 
and  introduced  ex  majori  cautela.  Bishop  v.  Elliott,  11  Exch.  113  ;  24 
L.  J.,  Ex.  229,  Ex.  Ch. ;  Bumergue  v.  Bumsey,  2  H.  &  C.  777  ;  33  L.  J., 
Ex.  88,  Ex.  Ch.  ;  Sumner  v.  Bromilow,  supra.  A  ladder  fixed  to  the 
ground  and  to  a  beam  above,  and  which  was  the  only  means  of  access  to  a 
room  above  ;  a  crank  nailed  at  top  and  bottom  to  keep  it  in  its  place,  but 
not  let  into  the  wall  ;  and  a  bench  nailed  to  the  wall,  were  all  held  not 
to  be  goods  and  chattels  for  which  trover  .would  lie  after  the  expiration  of 
the  term.  Wilde  v.  Waters,  16  C.  B.  637  ;  24  L.  J.,  C.  P.  193.  As  to  the 
right  of  a  mortgagor  as  against  his  mortgagee,  to  remove  fixtures  from 
the  mortgaged  premises,  see  Climie  v.  Wood,  L.  R.,  3  Ex.  257  ;  L.  R.,  4 
Ex.  328,  Ex.  Ch. ;  Longbottom  v.  Berry,  L.  R.,  5  Q.  B.  123  ;  Holland  v. 
Hodgson,  L.  R.,  7  C.  P.  328,  Ex.  Ch. ;  Meux  v.  Jacobs,  L.'  R.,  7  H.  L.  481 ; 
Smith  v.  Maclure,  W.  N.  1884,  p.  14,  H.  S.,  Pearson,  J.;  Sheffield,  dc. 
Building  Soc.  v.  Harrison,  15  Q.  B.  D.  358,  C.  A. 

As  between  mortgagor  and  mortgagee  the  fixtures  annexed  to  the  land 
pass  to  the  mortgagee,  although  they  can  be  removed  without  appreciable 
damage  to  the  freehold,  and  there  is  no  distinction  between  fixtures 
removable  as  between  landlord  and  tenant  and  fixtures  not  so  removable ; 
for  in  this  case  the  maxim,  quicquid  plantatur  solo,  solo  cedit,  applies 
in  full  force;  Walmsley  v.  Milne,  7  C.  B.,  N.  S.  115;  29  L.  J.,  C.  P.  97; 
Climie  v.  Wood,  L.  R.,  3  Ex.  257  ;  L.  R.,  4  Ex.  328,  Ex.  Ch. ;  In  re 
Bichards,  L.  R.,  4  Ch.  630;  Holland  v.  Hodgson,  L.  R.,  7  C.  P.  328, 
Ex.  Ch.;  Sheffield,  dc.  Building  Soc.  v.  Harrison,  15  Q.  B.  D.  358,  C.  A. 
Even  where  trade  fixtures  are  put  up  by  the  mortgagor  after  the  mort- 
gage, they  do  not  pass  to  his  trustee.  Walmsley  v.  Milne,  supra;  Long- 
bottom  v."  Berry,  L.  R.,  5  Q.  B.  123;  Meux  v.  Jacobs,  L.  R.,  7  H.  L.  481. 
The  rule  is  the  same  whether  the  mortgage  be  a  legal  one  or  merely 
equitable;  S.  C.  ;  Longbottom  v.  Berry,  supra;  Tebb  v.  Hodge,  L.  R., 
5  C.  P.  73,  Ex.  Ch. ;  and  whether  the  mortgagor  be  a  freeholder  or  lease- 
holder of  the  mortgaged  premises.  In  re  Bichards,  L.  R.,  4  Ch.  630, 
637 ;  Meux  v.  Jacobs,  supra.  See  also  Southport,  dc.  Banking  Co. 
v.    Thompson,  37    Ch.  D.   64.     In   determining  whether  a  chattel   has 
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become  a  fixture  or  not,  the  intention  of  the  person  affixing  it  to  the  soil 
is  material  only  so  far  as  it  can  be  presumed  from  the  degree  and  object 
of  the  annexation.  Hobson  v.  Gorringe,  (1897)  1  Ch.  182,  C.  A.,  explaining 
Goughv.  Wood,  (1894)  1  Q.  B.  713,  C.  A.  The  fact  that  by  the  mortgage  deed 
the  mortgagor  in  possession,  for  the  better  securing  the  mortgaged  interest, 
attorned  tenant  to  the  mortgagee,  does  not  affect  the  right  of  the  mort- 
gagee to  the  fixtures.  Ex.  pte.  Punnett,  16  Ch.  D.  226.  But  where  a 
mortgagor  in  possession  lets  the  mortgaged  premises,  the  tenant  may 
remove  the  trade  fixtures  which  he  himself  puts  up.  Sanders  v.  Davisr 
15  Q.  B.  D.  218. 
As  to  distraining  fixtures,  vide  ante,  p.  889. 

Evidence  of  conversion.]  The  gist  of  the  action  is  the  wrongful  conver- 
sion of  the  plaintiff's  goods  by  the  defendant.  A  conversion,  however, 
does  not,  ex  vi  termini  imply  a  transfer  of  property  to  the  defendant,  but 
rather  a  deprivation  of  property  suffered  by  the  plaintiff.  Keytvorth  v. 
Hill,  3  B.  &  A.  687.  See  England  v.  Cowley,  L.  R.,  8  Ex.  126.  A  con- 
version may  be  proved  either  by  evidence  of  a  direct  act  of  conversion,  or 
by  showing  a  demand  of  the  goods  by  the  plaintiff,  and  a  refusal  by  the 
defendant  to  deliver  them,  which  is'  evidence  of  one.  As  to  the  distinction 
between  an  actual  conversion  and  what  is  evidence  of  one,  see  judgments 
in  Burroughes  v.  Bayne,  5  H.  &  N.  296;  29  L.  J.,  Ex.  185. 

Evidence  of  conversion — actual  or  direct  conversion.]  An  unlawful 
taking  of  goods  out  of  the  possession  of  the  owner  is  itself  a  conversion, 
and  not  mere  evidence  of  it.  B.  N.  P.  44;  2  Wms.  Saund.  47  n,  (1)  ;. 
Grainger  v.  Hill,  4  N.  C.  212  ;  Potvell  v.  Hoyland,  6  Exch.  67  ;  20  L.  J., 
Ex.  82  ;  provided  the  taking  or  detention  be  with  intent  to  convert  them 
to  the  use  of  the  taker,  or  to  some  other  person,  or  has  the  effect  of  de- 
stroying or  altering  their  quality  or  nature  ;  for  if  there  be  a  trespass 
committed  which  does  not  interfere  with  the  owner's  general  dominion 
over  the  property,  this  is  no  conversion.  Therefore,  where  a  ferryman, 
refusing  to  take  a  passenger's  horses,  removed  them  from  the  boat  and 
put  them  at  large  ashore,  this  was  held  not  to  be  in  itself  a  conversion. 
Fouldes  v.  Willoughby,  8  M.  &  W.  540.  See  per  Martin,  B.,  in  Crouch 
v.  Gt.  N.  By.  Co.,  il  Exch.  742 ;  25  L.  J.,  Ex.  135, 147  ;  and  in  Borroug lies 
v.  Bayne,  5  H.  &  N.  296,  300;  29  L.  J.,  Ex.  185,  189;  Heald  v.  Carey, 
11  C.  B.  977.  In  Hiort  v.  Bott,  L.  R.,  9  Ex.  86,  89,  that  which  constitutes, 
a  conversion  was  described  as  "where  a  man  does  an  unauthorised  act, 
which  deprives  another  of  his  property  permanently,  or  for  an  indefinite 
time."  A  bankrupt  might,  under  the  early  Bankruptcy  Acts,  maintain 
trover  against  his  assignees  in  order  to  try  the  validity  of  the  adjudication 
without  proving  a  demand  and  refusal  ;  for  the  taking  of  the  goods  by  the 
assignees  was  a  sufficient  conversion,  and  the  plaintiff  must  have  been 
deemed  to  have  delivered  them  on  compulsion ;  Summersett  v.  Jarvis, 
3  B.  &  B.  2  ;  but,  as  under  the  Bankruptcy  Act,  1883,  s.  133,  the  adver- 
tisement in  the  London  Gazette  is  made  conclusive  evidence  of  the 
appointment  of  the  trustee,  the  action  is  not  now  brought,  as  was  formerly 
done;  to  test  the  validity  of  the  adjudication  in  bankruptcy.  .  So,  the 
using  a  thing  without  the  licence  of  the  owner  may  be  a  conversion. 
Mulgrave  v.  Ogden,  Cro.  Eliz.  219  ;  Keyworth  v.  Hill,  supra.  Thus,  the 
wearing  of  a  pearl  was  held  a  conversion.  Petre,  Ld.  v.  Heneage,  12 
Mod.  519.  And  where  a  person  finds  a  thing  and  misuses  it,  it  is  a  con- 
version. Mulgrave  v.  Ogden,  supra.  And,  where  a  person  coming  to  the 
possession  of  land,  found  there  a  block  of  stone  belonging  to  another,  and 
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removed  it.  not  to  an  adjacent  place,  but  to  a  distance,  it  was  ruled  to  be 
a  conversion.  Forsdick  v.  Collins,  1  Stark.  173  ;  but  see  Houghton  v. 
Butler,  4  T.  B.  364.  So,  drawing  part  of  the  wine  out  of  a  vessel,  and 
filling  it  up  with  water,  is  a  conversion  of  all  the  liquor.  Richardson  v. 
Atkinson,  Stra.  576.  But,  it  has  been  said  by  Patteson  and  Coleridge,  JJ., 
that  the  conversion  of  part  is  not  the  conversion  of  the  whole,  if  the 
remainder  continues  in  a  fit  state  to  be  delivered  up,  and  the  party  offers 
to  deliver  it  up.  Pliilpott  v.  Kelley,  3  Ad.  &  E.  106.  As  to  where  trover 
will  lie  for  wrongful  distress,  see  Action  for  wrongful  distress,  ante, 
pp.  882,  885  et  seq. 

A  person  in  the  lawful  possession  of  goods  may  be  guilty  of  a  conversion 
of  them,  by  dealing  with  them  contrary  to  the  orders  of  the  owner.  Thus, 
where  the  owner  of  goods  on  board  a  vessel,  directed  the  captain  not  to 
hind  them  on  a  wharf  against  which  the  vessel  was  moored,  which  he 
promised  not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  for 
the  owner's  use,  under  an  idea  that  the  wharfinger  had  a  lien  thereon,  for 
the  wharfage  fees,  because  the  vessel  was  unloaded  against  the  wharf  ;  it 
was  held  that  the  owner  might,  upon  demand  and  refusal,  maintain  trover 
against  the  captain  unless  the  latter  could  establish  the  wharfinger's 
right.     Syeds  v.  Hay,  4  T.  E.  260. 

In  order  to  constitute  an  actual  conversion,  it  is  not  necessary  that  the 
party  should  deal  with  the  goods  as  his  own.     It  is  enough  if  it  be  a 
dealing  for  a  third  person  adversely  to  the  true  owner  ;  thus,  where  a 
bankrupt,  being  indebted  to  Gr.,  delivered  goods  to  G.'s  servant,  who  gave 
a  receipt  for  them  in  G.'s  name,  and  sold  them  for  his  use  ;  it  was  held, 
in    an   action  by  the  assignee,  that   this   sale  was  a  conversion  by  the 
servant.     Perkins  v.  Smith,  1  Wils.  328.     So,  where  the  plaintiff  placed 
goods  on  board  the  defendant's  ship  as  a  consignment  on  behalf  of  D., 
and  demanded  bills  of  lading  in  his  own  name  ;  the  ship  sailed  without 
such  bills  having  been  given ;  it  was  held  that  this  amounted  to  a  con- 
version of  the   goods.     Falk  v.  Fletcher,  18  C.  B.,  N.  S.  403  ;  34  L.  J., 
C.  P.  146.     In  this  case  the  defendant,  by  his  acts,  showed  that  he  setup 
a  title  in   D.,   adverse  to  the  plaintiff.     But  where  the   defendants  by 
charter-party  agreed  to   carry  a  cargo  from  C.  to  B.,  and  the  master 
refused  to  sign  bills  of  lading  and  carried  the  cargo  to  B.,.  and  was  ready 
to  deliver  it  there  to  the  consignee,  it  was  held  that  there  was  no  conver- 
sion.    Jones  v.  Hough,  5  Ex.  D.  115,  C.  A.     The  mis-delivery  of  goods 
by   a    warehouseman ;    Devereux  v.  Barclay,  2  B.   &  A.   702 ;  or  by  a 
carrier;   Youl  v.  Harbottle,  Peake,  49  ;  Stephenson  v.  Hart,  4  Bing.  476,  is 
a  conversion  ;  though  it  is  otherwise  where  he  loses  them  by  accident. 
2  Wms.  Saund.  47  i  (1)  ;  Boss  v.  Johnson,  5  Burr.  2825  ;  Kirkman  v. 
Hargreaves,  1  Selwn.  N.  P.,  13th  ed.  364.     As  to  delivery  under  an  order 
which  has  been  fraudulently  altered,  see  Union  Credit  Bank  v.  Mersey 
Docks,  &c,  Board,  (1899)  2  Q.  B.  205.     Proof  that  the  carrier  asserted 
that  he  delivered  the  goods  to  the  consignee,  and  that  the  assertion  is  false, 
is  not  alone  evidence  of  a  conversion.     Attersol  v.  Briant,  1  Camp.  409. 
If,  however,  the  plaintiff  has  also  proved  a  demand  and  a  refusal  by  the 
party,  whether  consignor  or  consignee,  entitled  to  have  them,  it  would 
then  have  been  evidence  of  a  conversion.     See  further  the  observations  of 
Martin,  B.,  in  Crouch  v.  Gt.  N.  By.  Co.,  11  Exch.  442.     But,  delivery  in 
the  ordinary  course  of    business  at  a  place  directed,  is   no  conversion, 
although  the  goods  were  delivered  to  a  person  not  intended  by  the  sender. 
M'Kean  v.  M'lvor,  L.  E.,  6  Ex.  36.     And  a  carrier,  after  the  refusal  of 
goods  at  the  consignee's  address,  is  an  involuntary  bailee,  and  if  he  act 
with  reasonable  care  and  caution  with  respect  to  the  goods,  a  mis-delivery 
of  them  by  him  will  not  be  a  conversion.     Heugh  v.  L.  &  N.  W.  By.  Co., 
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L.  R.,  5  Ex.  51.  See  further  cases  cited  ante,  p.  641.  Where  a  landlord 
before  the  sale  of  distrained  goods  had  notice  from  third  persons,  the 
plaintiffs,  to  deliver  up  the  overplus  to  them  as  being  the  real  owners,  it 
was  held  no  conversion  for  him  to  return  the  overplus  and  unsold  goods 
to  the  tenant  instead  of  the  plaintiffs  ;  for  as  to  overplus,  it  should  have 
been  paid  to  the  sheriff  and  not  to  the  plaintiffs  ;  and  as  to  the  goods, 
they  were  rightly  replaced  where  they  were  found.  Evans  v.  Wright, 
2  H.  &  M.  527  ;  27  L.  J.,  Ex.  50.  It  seems,  however,  that  as  the  sheriff 
now  no  longer  takes  part  in  the  sale,  the  overplus  should  be  returned  to 
the  real  owner;  vide  ante,  p.  884.  Where  goods  of  the  plaintiff  had,  by 
mistake,  been  consigned  to  the  defendant,  and  he  by  his  act,  though 
bond  fide,  enabled  a  third  person  to  obtain  delivery  of  the  goods,  whereby 
they  were  lost  to  the  plaintiff,  the  defendant  was  held  liable  in  trover. 
Hiort  v.  Bott,  L.  E.,  9  Ex.  86. 

Taking  the  plaintiff's  property  by  assignment  from  another  who  has 
no  right  to  dispose  of  it,  is  a  conversion  ;  even  after  an  interlocutory 
judgment  in  trover  by  the  plaintiff  against  the  assignor.  Marston 
v.  Phillips,  9  L.  T.  289,  M.  T.  1863;  see  ante,  p.  952.  Therefore, 
where  the  defendant  took  an  assignment  of  tobacco  in  the  king's  ware- 
house, by  way  of  a  pledge  from  a  broker,  who  had  purchased  it  in  his  own 
name  for  the  plaintiff,  his  principal,  it  was  held  that  he  had  been  guilty 
of  a  conversion ;  it  being  also  proved  that,  when  the  tobacco  was 
demanded  from  him  by  the  plaintiff,  he  refused  to  deliver  it.  M'Combie 
v.  Davies,  6  East,  538  ;  Baldwin  v.  Cole,  6  Mod.  212 ;  see  also  Jackson 
v.  Anderson,  4  Taunt.  25.  See  also  Fowler  v.  Hollins,  L.  R.,  7  Q.  B. 
616  ;  L.  R.,  7  H.  L.  757,  cited  post,  p.  964.  But,  where  goods  were 
placed  in  the  hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of  lading 
to  the  defendants,  who  thereupon  accepted  a  bill  for  him,  and  he  at  the 
same  time  directed  the  defendants  to  sell  the  goods,  and  re-imburse 
themselves  the  amount  of  the  bill  out  of  the  proceeds,  it  was  held  that 
the  defendants  having  sold  the  goods,  could  not  be  sued  for  them  in 
trover  by  the  original  owner.  Stierneld  v.  Holden,  4  B.  &  C.  5.  So 
where  N.  fraudulently  obtained  V.'s  goods,  and  pledged  them  with  B.  for 
an  advance,  and  before  the  fraud  was  discovered,  repaid  the  advance  and 
recovered  possession  of  the  goods,  it  was  held  that  B.  was  not  liable  for 
conversion.      Union   Credit  Bank  v.   Mersey  Docks,  dtc.,  Board,  (1899) 

2  Q.  B.  205.  Where  the  defendant  was  intrusted  by  the  plaintiff  with  a 
bill  of  exchange  to  get  it  discounted,  and  afterwards  misapplied  the  pro- 
ceeds, it  was  held  that  trover  would  not  lie  against  him.  Palmer  v. 
Jarmain,  2  M.  &  W.  282.  See  Symonds  v.  Atkinson,  1  H.  &  N.  46.  So, 
where  a  broker,  who  is  authorised  to  sell  goods  at  a  certain  price,  sells 
them  at  an  inferior  price,  it  is  no  conversion.     Dufresne  v.  Hutchinson, 

3  Taunt.  117. 

A  wrongful  sale  of  goods  is  a  conversion,  and  no  demand  is  necessary. 
Edwards  v.  Hooper,  11  M.  &  W.  363.  But  a  wrongful  sale  by  one 
co-tenant  is  not  a  conversion  as  against  the  other,  unless  it  be  in  market 
overt,  or  under  such  circumstances  as  wholly  to  deprive  the  other 
co-tenant  of  the  power  of  retaking  the  goods.  Mayhew  v.  Herrick,  7 
C.  B.  229  :  see  further,  post,  p.  965.  Where  A.  consigned  the  goods 
of  B.  to  the  defendant,  who,  without  notice  of  the  right  of  B.,  sold  a  part, 
and  kept  the  remainder  in  his  possession,  the  sale  was  held  to  be  a  con- 
version as  against  B.  Feather  stonhaugh  v.  Johnston,  8  Taunt.  237.  A 
banker,  B.,  discounted  a  bill,  drawn  on  a  customer,  and  accepted,  payable 
at  his  bank,  after  notice  that  it  had  been  lost  by  the  holder,  C. ;  B.  after- 
wards debited  his  customer  with  the  amount  of  the  bill,  wrote  a  discharge 
on  it,  and  delivered  it  up  to  the  customer  as  the  voucher  of  his  account ; 
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it  was  held  that  B.  was  guilty  of  an  actual  conversion  and  that  C.  could 
maintain  trover  against  him  for  the  bill,  without  making  a  demand. 
Lovell  v.  Martin,  4  Taunt.  799.  If  the  holder  of  a  bill  for  a  specific 
purpose  get  money  on  it  by  discount  without  authority,  this  is  a  conver- 
sion of  the  whole,  though  he  may  have  received  only  part  of  the  money 
due  on  it ;  and  the  jury  may  give  the  whole  amount  as  damages.  Alsager 
v.  Close,  10  M.  &  W.  576.  So,  where  the  drawer  of  a  bill  deposited  it 
with  a  creditor,  giving  him  authority  to  receive  the  proceeds  and  apply 
them  in  a  specific  way  ;  and  the  creditor,  after  the  drawer  had  committed 
an  act  of  bankruptcy,  gave  up  the  bill  to  the  acceptor,  and  took  another 
instead,  this  was  held  to  be  a  conversion  by  him  as  against  the  assignees. 
Bobson  v.  Rolls,  1  M.  &  Eob.  239. 

Where  the  defendant,  upon  the  security  of  two  pictures,  made  an 
advance  payable  at  a  day  certain,  which  was  subsequently  indefinitely 
extended,  and  the  defendant  afterwards  wrote  to  the  plaintiff,  that  if  the 
money  were  not  paid  he  should  sell  the  pictures,  mis-stating  in  his  letter 
the  amount  of  his  claim  ;  it  was  held  that  this  inaccurate  notice  did  not 
end  the  agreement,  and  that  the  defendant  was  liable  in  trover  for  selling 
the  pictures.  Pigot  v.  Cubley,  15  C.  B.,  N.  S.  701  ;  33  L.  J.,  C.  P.  134. 
C.  deposited  with  the  defendant  the  dock-warrant  for  a  quantity  of 
brandy,  as  a  security  for  the  payment  of  the  acceptance  of  C.  due 
January  29th.  C.  became  bankrupt,  and  the  defendant  sold  the  brandy 
on  the  28th,  and  handed  over  the  warrant  on  the  29th,  the  vendee  taking 
possession  of  the  brandy  on  the  30th  ;  it  was  held,  that  although  the  sale 
alone  might  not  have  operated  as  a  conversion,  yet  that  the  delivery  of 
the  warrant  interfered  with  the  right  of  retaking  possession  of  the  goods, 
and  afforded  ground  for  an  action  of  trover.  Johnson  v.  Stear,  15  C.  B., 
N.  S.  330;  33  L.  J.,  C.  P.  130.  But,  where  A.  borrowed  a  sum  of  money 
from  the  defendant  on  his  promissory  note,  payable  on  demand,  and 
deposited  scrip  certificates  for  shares  as  a  security  :  A.  became  bankrupt, 
and  the  defendant  without  any  demand  or  notice  sold  10  of  the  15  shares 
to  repay  himself  his  debt ;  it  was  held  that  A.'s  assignee  could  not,  with- 
out having  tendered  the  amount  of  the  debt,  maintain  trover  against  the 
defendant  to  recover  the  value  of  the  shares,  for  that,  even  assuming  the 
sale  to  be  wrongful,  the  immediate  right  to  the  possession  was  not,  by 
the  sale,  revested  in  the  plaintiff,  and  he  could  not  therefore  maintain 
trover,  either  for  the  whole  value  of  the  shares,  or  for  nominal  damages. 
Halliday  v.  Holt/ate,  L.  E.,  3  Ex.  299,  Ex.  Ch.  ;  following  Donald  v. 
Suckling,  L.  R.,  1  Q.  B.  585,  where  the  form  of  action  was  detinue.  In 
this  last  case  Blackburn  and  Mellor,  JJ.,  intimated  that  in  Johnson  v. 
Stear,  supra,  the  action  of  trover  should  have  been  held  not  main- 
tainable ;  L.  R.,  1  Q.  B.  609,  610,  617  ;  see  also  Yungmannv.Briesmann, 
W.  N.  1892,  162,  M.  Sit.  C.  A.,  and  the  observations  of  Brett,  L.J.,  in 
Mulliner  v.  Florence,  3  Q.  B.  D.  484,  493.  Where  the  defendant  has  a 
lien  on  goods,  he  is  guilty  of  conversion,  if,  instead  of  retaining  them,  he 
sell  or  enable  some  other  person  to  sell  them.  S.  C.  ;  Clarke  v.  Gilbert, 
2  N.  C.  357. 

Where  the  defendant  took  the  plaintiff's  boat  in  order  to  reach  his  own 
vessel  which  was  on  fire,  while  under  the  plaintiffs  care,  and  the  boat  was 
accidentally  sunk,  Ld.  Ellenborough  was  of  opinion  that  this  was  not  a 
conversion.  Drake  v.  Shorter,  4  Esp.  165.  So,  it  is  no  conversion  if  the 
master  of  a  ship  throws  goods  into  the  sea  to  prevent  the  ship  from 
sinking.  Bird  v.  Astcock,  2  Bulstr.  280.  Where  the  defendant  has  done 
the  act  complained  of  by  the  licence  of  the  plaintiff  it  is  no  conversion. 
Thus,  if  a  person,  against  whom  a  commission  of  bankrupt  had  issued, 
acquiesced  in  it  so  far  as  to  take  a  part  in  the  sale  of  his  own  goods,  by 
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recommending  an  auctioneer  to  conduct  the  sale,  it  was  held  to  be  no 
conversion.     Clarke  v.  Clarke,  6  Esp.  61. 

Though  the  burning  or  destroying  of  property  by  the  defendant  is  a 
conversion,  if  done  with  intent  to  destroy  or  appropriate  (vide  ante, 
pp.  955,  957),  it  is  no  conversion  if  the  goods  be  burnt  by  accident,  or 
even  by  the  mere  negligence  of  the  bailee,  or  by  the  act  or  negligence  of 
a  third  person  not  in  privity  with  the  bailee.  It  is  otherwise  if  destroyed 
while  in  the  wrongful  possession  of  the  defendant,  though  not  with  his 
privity  ;  or,  if  they  are  damaged  while  he  is  exercising  a  dominion  over 
them,  inconsistent  with  the  rights  of  the  real  owner.  Heald  v.  Carey,  11 
C.  B.  977  ;  21  L.  J.,  C.  P.  97.  It  is  no  conversion  for  the  defendant  to 
cut  away  timber  improperly  fixed  or  bedded  by  the  plaintiff  in  the 
defendant's  close,  so  as  not  to  be  easily  removable.  Simmons  v.  Lilly  stone, 
8  Exch.  431 ;  22  L.  J.,  Ex.  217. 

Evidence  of  conversion — demand  and  refusal.]  A  demand  of  the  goods 
by  the  plaintiff,  and  a  refusal  to  deliver  them  by  the  defendant,  he  having 
the  power  to  deliver  them,  are  evidence  of  a  conversion  ;  but  being  only 
presumptive  evidence  of  a  conversion,  it  may  be  rebutted  by  evidence  to 
the  contrary.  2  Wins.  Saund.  47  i,  (1).  A  demand  and  refusal  are  evi- 
dence of  &  prior  conversion.  Per  Cur.  hi  Wilton  v.  Girdlestone,  5  B.  &  A. 
847.  A  refusal  must  be  proved ;  mere  excuses  for  not  delivering  the 
goods  will  not  be  sufficient.  Severin  v.  Keppell,  4  Esp.  156  ;  Addison  v. 
Bound,  7  C.  &  P.  285.  But  the  refusal  need  not  be  express  ;  thus  where, 
hi  trover  by  assignees  of  a  bankrupt  for  a  landau,  it  appeared  that,  after 
the  act  of  bankruptcy,  the  bankrupt  had  sold  the  landau  to  the  defendant, 
and  that  a  written  demand  of  it  had  been  left  by  the  plaintiff  at  the 
defendant's  house  ;  but  it  did  not  appear  that  the  latter  had  expressly 
refused  to  deliver  it  up,  Richardson,  J.,  ruled  that  the  demand,  and  the 
non-delivery  in  pursuance  of  the  demand,  were  evidence  of  a  conversion. 
Watkins  v.  Woolley,  Gow,  69.  The  fact  that  the  plaintiff's  goods  are  in 
the  defendant's  house  from  which  he  has  ejected  the  plaintiff,  is  not 
necessarily  proof  of  a  conversion  ;  a  demand  and  refusal  should  be  proved. 
Thorogood  v.  Robinson,  6  Q.  B.  769.  See  Wilde  v.  Waters,  16  C.  B.  637  ; 
24  L.  J.,  C.  P.  193.  Where  the  defendant,  being  applied  to  by  the  holder, 
A.,  for  a  blank  acceptance,  which  had  been  returned  by  A.  to  the  acceptor, 
for  correction,  replies  that  he  cannot  return  it  "  because  it  is  burnt  "  ; 
this  answer,  coupled  with  the  fact  that  the  defendant  is  not  called  as  a 
witness  for  the  defence,  is  evidence  of  a  possession  and  destruction  by  him. 
M'Keioen  v.  Cotching,  27  L.  J.,  Ex.  41. 

There  are  many  cases  in  which  a  refusal  to  deliver  goods  will  not  be 
evidence  of  a  conversion.  In  order  to  render  a  demand  and  refusal 
evidence  of  conversion  it  must  appear,  that,  at  the  time  of  the  demand 
made,  the  party  had  it  in  his  power  to  deliver  up  or  retain  the  article 
demanded.  Smith  v.  Young,  1  Camp.  441.  As  where  one  B.  had  hired 
a  chaise  for  the  plaintiff,  and  placed  it  at  livery  with  the  defendant,  in 
whose  possession  it  was  attached  by  process  out  of  the  sheriff's  court  in 
an  action  against  B.,  and  the  plaintiff  demanded  the  chaise,  which  the 
defendant  refused  to  deliver,  alleging  that  it  had  been  attached  :  it  was 
held  that  this  was  no  evidence  of  a  conversion,  the  chaise  being  at  the 
time  of  the  demand  in  the  custody  of  the  law.  Verrall  v.  Robinson, 
2  C.  M.  &  R.  495.  In  Pillott  v.  Wilkinson,  3  H.  &  C.  345  ;  34  L.  ,T., 
Ex.  22,  Ex.  Ch.,  the  plaintiff  had  purchased  and  received  a  warrant  for 
wine  deposited  with  the  defendant,  a  wharfinger ;  the  plaintiff  presented 
his  warrant,  which  was  indorsed  generally  by  H.  &  Co.,  and  demanded  the 
wine  ;  the  warehouseman  of  the  defendant  said  that  the  goods  had  been 
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stopped  by  an  attachment  from  the  mayor's  court ;  defendant  could  not 
be  found,  but  it  appeared  that  he  had  been  served  a  few  days  previously 
with  notice  of  attachment  on  all  the  goods  of  H.  &  Co. ;  the  same  day 
the  plaintiff  wrote  demanding  the  wine,  and  requiring  an  answer  by 
11  a.m.  next  day ;  the  defendant  wrote  next  day  in  reply,  asking  for  time, 
but  before  his  letter  was  received  the  plaintiff  had  issued  a  writ :  it 
was  held  that  there  was  evidence  for  the  jury  of  a  conversion.  If  a 
person,  who  finds  goods,  refuse  to  deliver  them  to  the  owner  until  he 
proves  his  right  to  them,  such  refusal  is  not  necessarily  evidence  of 
conversion.  Green  v.  Dunn,  3  Camp.  215,  n. ;  Gunton  v.  Nurse,  2  B.  &  B. 
447  ;  Clark  v.  Chamberlain,  2  M.  &  W.  78.  The  proper  question  to  be 
left  to  the  jury  seems  to  be,  whether  the  defendant  had  a  bond  fide  doubt 
as  to  the  title  to  the  goods,  and  if  so  whether  a  reasonable  time  for 
clearing  up  that  doubt  had  elapsed.  See  Burroughes  v.  Bayne,  5  H.  &  N. 
296,  308  ;  29  L.  J.,  Ex.  185,  191,  per  Bramweh\  B.  Where  goods,  the 
property  of  the  plaintiff,  had  been,  by  the  servants  of  an  insurance 
company,  carried  to  a  warehouse  of  which  the  defendant,  a  servant  of 
the  company,  kept  the  key  ;  and  the  defendant,  on  being  applied  to  by 
the  plaintiff,  to  deliver  them  up,  refused  to  do  so  without  an  order  from 
the  company,  it  was  held  that  this  refusal  was  no  evidence  of  a  conversion. 
Alexanders.  Southey,  5  B.  &  A.  247.  A  dishonoured  bill  was  demanded 
of  the  defendant,  who  did  not  deny  the  plaintiff's  right  to  it,  but  said  it 
was  in  the  hands  of  his  attorney,  A.  B.,  and  that  he  would  get  it  from 
him,  if  the  plaintiff  would  call  again;  on  calling  again  the  defendant 
had  not  got  it  back  from  A.  B. :  it  was  held  that,  if  the  defendant  did 
not  really  mean  to  withhold  the  bill,  this  did  not  prove  a  conversion. 
Towne  v.  Lewis,  7  C.  B.  608.    ■ 

But,  a  refusal  on  the  ground  of  a  claim  of  right  by  another  is  evidence 
of  a  conversion.  Caunce  v.  Spanton,  7  M.  &  Gr.  903 ;  and  see  Wansbrough 
v.  Maton,  4  Ad.  &  E.  884.  So,  is  a  refusal  to  give  up  to  the  plaintiff  his 
title  deeds,  except  on  payment  of  charges  for  which  he  is  not  liable. 
Davies  v.  Vernon,  6  Q.  B.  443.  Where  the  widow  and  administratrix  of 
an  insolvent,  being  applied  to  by  his  assignees  for  papers  in  his  possession 
at  his  death,  answered  that  they  were  in  the  hands  of  her  attorney,  it  was 
held  that  this  was  not  sufficient  evidence  of  a  conversion.  Cannot  v. 
Hughes,  2  N.  C.  448.  But,  where  a  person  who  claimed  to  have  a  lien 
upon  goods,  delivered  them  to  a  bailee,  and  the  real  owner  demanded 
them  of  the  latter,  who  refused  to  deliver  them  without  the  directions  of 
the  bailor,  it  was  held  that,  the  bailor  not  having  any  lien  upon  the 
goods,  the  refusal  by  the  bailee  was  evidence  of  a  conversion  ;  and  per 
Ld.  Tenterden,  C.J.,  "  A  bailee  can  never  be  in  a  better  situation  than 
the  bailor.  If  the  bailor  has  no  title,  the  bailee  can  have  none,  for  the 
bailor  can  give  no  better  title  than  he  has.  The  right  to  the  property 
may,  therefore,  be  tried  in  an  action  against  the  bailee."  Wilson  v. 
Anderton,  1  B.  &  Ad.  450,  456 ;  Lee  v.  Robinson,  25  L.  J.,  C.  P.  249, 
cited  post,  p.  964,  Cheesman  v.  Exall,  6  Exch.  341.  So,  in  trover  against 
a  carrier,  by  the  bailor  of  the  goods,  he  may  set  up  the  right  of  the  real 
owner,  who  has  claimed  and  received  them  from  the  carrier.  Sheridan 
v.  New  Quay  Co.,  4  C.  B.,  N.  S.  618 ;  28  L.  J.,  C.  P.  58.  A  refusal  by 
the  general  agent  of  a  party  is  not  evidence  of  a  conversion  by  that  party ; 
it  must  be  shown  that,  in  the  particular  act  of  refusal,  the  agent  acted 
under  the  special  directions  of  his  principal.  Per  Gibbs,  C.J.,  Pothonier 
v.  Dawson,  Holt,  N.  P.  383.  But  proof  of  a  refusal  by  the  shop  servant 
of  a  pawnbroker  has  been  held  to  be  evidence  of  a  conversion  by  the 
master.  Jones  v.  Hart,  2  Salk.  441.  And,  where  a  bailiff  wrongfully 
took   the  goods  of   the  plaintiff,  and  lodged  them  on  the  defendant's 
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premises,  and  the  defendant's  wife,  in  his  absence,  refused  to  deliver  them 
up  to  the  plaintiff,  this  was  held  evidence  of  a  conversion  by  the  wife. 
Catterall  v.  Kenyan,  3  Q.  B.  310.  A  demand  to  re-deliver  a  chattel  injured 
by  the  defendant  "  in  the  same  plight  as  when  it  came  to  the  defendant's 
possession,"  followed  by  a  refusal,  is  not  evidence  of  a  conversion.  Bush- 
worth  v.  Taylor,  3  Q.  B.  699. 

A  demand  of  the  value  of  the  goods  has  been  held  a  sufficient  demand 
of  the  goods.  Thompson  v.  Shirley,  1  Esp.  31.  And,  service  of  a  written 
demand  by  leaving  it  at  the  house  of  the  defendant,  is  good.  Logan  v. 
Houlditch,  1  Esp.  22.  Where  two  independent  contemporary  demands 
have  been  made,  one  oral  and  the  other  in  writing,  proof  of  either  will 
be  sufficient.  Smith  v.  Young,  1  Camp.  440.  A  demand  and  refusal  of 
"  fixtures,"  is  no  evidence  of  the  conversion  of  articles  which  are  not 
fixtures.     Colegrave  v.  Bias  Santos,  2  B.  &  C.  76. 

The  trustee  of  a  bankrupt  cannot  recover,  m  trover,  goods  delivered  by 
the  bankrupt  before  his  bankruptcy,  by  way  of  a  fraudulent  preference, 
without  proof  of  a  demand  and  refusal,  unless  the  preference  is  itself  an 
act  of  bankruptcy  to  which  the  bankruptcy  has  relation.  Stevenson  v. 
Newnham,  13  C.  B.  285  ;  22  L.  J.,  C.  P.  110,  Ex.  Ch. ;  Nixon  v.  Jenkins, 
2  H.  Bl.  135. 

If  the  defendant  refuse  to  deliver  goods,  alleging  an  insufficient 
ground  of  refusal,  whereupon  the  plaintiff  brings  trover,  it  has  been 
questioned  whether  the  defendant  can  set  up  at  the  trial  another  and 
different  ground.  Coles  v.  Bank  of  England,  10  Ad.  &  E.  444,  445,  per 
Patteson,  J. 

The  delivery  of  a  ship  by  the  defendant  to  the  plaintiff,  the  mortgagee, 
in  pursuance  with  a  demand  made  by  him,  is  sufficient,  although  the 
ship  is  then  liable  to  be  seized  by  process  of  law,  by  reason  of  the 
defendant's  default  in  paying  the  wages  of  the  crew.  Johnson  v.  B.  Mail 
S.  Backet  Co.,  L.  R.,  3  C.  P.  38. 

Evidence  of  conversion — by  whom.]  The  action  may  be  brought  against 
any  person  who  was  a  party  to  the  conversion,  although  the  goods  were 
actually  converted  by  another.  2  Wms.  Saund.  47  x,  (1).  Thus,  if  a  party 
sue  out  an  execution  against  a  bankrupt,  and  the  sheriff  seize  the  goods 
and  sell  them,  and  give  the  money  to  the  creditor,  the  trustee  may  bring 
trover  against  the  sheriff,  or  against  the  party  suing  out  execution,  if  he 
can  be  proved  to  be  a  party  to  the  conversion,  by  giving  a  bond  to  secure 
the  sheriff,  and  so  making  the  seizure  his  own  act.  Bush  v.  Baker, 
B.  N.  P.  41.  But,  where  the  wrongful  seizure  is  made  without  the  privity 
of  the  execution  creditor,  a  subsequent  ratification  by  him  will  not 
render  him  liable  ;  Wilson  v.  Tumman,  6  M.  &  Gr.  236 ;  though  it  was 
formerly  held  that  the  execution  creditor  was  liable  in  trover  if  he  had 
received  the  proceeds  of  the  levy.  Bush  v.  Baker,  supra  ;  Str.  996  ; 
2  Wms.  Saund.  47  x,  (1).  Where  a  bankrupt  left  some  plate  with  his 
wife,  who  delivered  it  to  a  servant  to  sell,  and  the  servant  delivered  it  at 
the  door  of  W.'s  shop  to  the  defendant,  who  went  into  the  shop  and 
pawned  it  to  W.  in  his  own  name,  and  delivered  the  money  to  the  wife, 
it  was  held  to  be  a  conversion  by  the  defendant.  Barker  v.  Godin,  Str. 
813  ;  B.  N.  P.  47. 

Trover  will  lie  against  a  corporation,  and  it  is  not  necessary  to  show  that 
the  conversion  was  authorised  by  an  instrument  under  seal.  Yarborough 
v.  Bank  of  England,  16  East,  6  ;  Duncan  v.  Surrey  Canal  Co.,  3  Stark.  50. 
And  a  corporation  is  liable  for  acts  done  by  its  agent  in  the  course  of  his 
ordinary  duty,  as  in  distraining  for  dues,  &c.  Smith  v.  Birmingham 
Gas  Co.,  1  Ad.  &  E.  526.     Agency  may  be  inferred  from  the  subsequent 
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adoption  of  the  act  by  the  corporation.  S.  C.  Where  the  conversion 
is  by  a  contractor  for  works  on  a  railway,  this  is  not  evidence  of  a 
conversion  by  the  company.  Glover  v.  L.  &  N.  W.  By.  Co.,  5  Exch.  66. 
See  further,  ante,  pp.  69  et  seq.,  and  Part  III.,  sub  tit.  Actions  against 
companies — Torts  by  corf  orations,  post,  pp.  1082  et  seq. 

A  servant  is  liable  in  an  action  in  trover  for  a  conversion,  though 
for  his  master's  benefit.  Stephens  v.  Elwall,  4  M.  &  S.  259  ;  Alexander 
v.  Southey,  5  B.  &  A..  249  ;  Perkins  v.  Smith,  ante,  p.  958.  See  also 
McEntire  v.  Potter,  22  Q.  B.  D.  438.  So,  a  clerk  who  refuses  to  re-deliver 
a  bill  of  exchange  wrongfully  indorsed  to  him,  which  he  has  carried  to 
his  master's  account.  Cranch  v.  White,  1  N.  C.  414  ;  1  Scott,  314.  See 
Symoncls  v.  Atkinson,  1  H.  &  N.  146;  25  L.  J.,  Ex.  313.  But,  a  servant 
or  agent,  who  has  received  goods  from  his  master  or  principal,  maj\ 
on  a  demand  made  by  the  true  owner  of  the  goods,  give  a  qualified 
refusal  to  deliver  them  up,  without  being  liable  to  an  action  of  trover ; 
as  if  the  ostler  at  a  stable  states  his  unwillingness  to  give  up  a  horse 
claimed  by  a  stranger,  until  his  master  had  been  spoken  to  about  it ;  but 
where  a  bailee  sets  up  or  relies  upon  the  title  of  his  bailor  in  answer  to 
such  demand,  his  refusal  is  evidence  of  a  conversion  by  him.  Lee  v. 
Bobinson,  25  L.  J.,  C.  P.  249. 

A  packer  who  in  the  course  of  his  business  shipped  goods  under  the 
orders  of  a  person  who  employed  him  for  that  purpose,  was  held  not 
guilty  of  a  conversion,  although  the  goods  were  wrongfully  delivered  to 
him.  Greenway  v.  Fisher,  1  C.  &  P.  190,  192.  In  this  case,  Abbott,  C.J., 
says,  "  The  distinction  between  this  case  and  that  of  a  servant  is,  that 
here  there  is  a  public  employment ;  and  as  to  a  carrier,  if  while  he  has  the 
goods,  there  be  a  demand  and  refusal,  trover  will  lie,  but  while  he  is  a 
mere  conduit-pipe  in  the  ordinary  course  of  trade,  I  think  he  is  not  liable." 

Accord. (Assignees)  v.  S.  E.  By.  Co.,  Ex.,  cited  "per  Willes,  J., 

18  C.  B.  609.  This  principle  no  doubt  applies  in  the  case  of  a  carrier,  as 
he  is  bound  to  carry  goods  tendered  to  him ;  bat  it  has  been  denied  to 
apply  in  any  case  in  which  the  person  receiving  the  goods  is  not  so  bound, 
as  in  the  case  of  a  packer  above  mentioned.  Fowler  v.  Hollins,  L.  R., 
7  Q.  B.  616,  633,  Ex.  Ch.,  per  Martin,  B.  See,  however,  S.  C,  L.  E., 
7  H.  L.  799,  per  Ld.  O'Hagan.  Where  cotton  was  fraudulently  bought  by 
B.  of  the  plaintiff's  brokers,  and  the  defendants,  who  were  also  brokers, 
bought  it  of  B.  in  their  own  name  as  principals  bona  fide,  and  at  once 
sampled  it ;  the  defendants  resold  the  cotton  in  the  ordinary  course  of 
trade  to  M.  at  the  same  price,  plus  a  commission,  fetched  it  away  in  their 
cart,  and  forwarded  it  to  M.,  who  paid  for  it  to  the  defendants,  and  spun 
it  into  yarn  ;  this  was  held  to  amount  to  a  conversion  of  the  cotton  by  the 
defendants.     S.  C,  L.  R.,  7  H.  L.  757. 

An  auctioneer,  A.,  who  in  the  ordinary  course  of  his  business  sells  and 
delivers  to  the  purchasers  goods  entrusted  to  him  for  that  purpose  by  a 
person  in  possession  of  them,  P.,  without  notice  that  P.  is  not  the  true 
owner,  O.,  is  liable  to  O.  for  conversion,  whether  the  sale  be  on  the 
premises  of  P. ;  Consolidated  Bank  v.  Curtis,  (1892)  1  Q.  B.  495 ;  or  of 
A. ;  Cochrane  v.  Bymill,  40  L.  T.  744,  E.  S.  1879,  C.  A. ;  Barker  x.  Furlong, 
(1891)  2  Ch.  172.  Where,  however,  the  sale  was,  before  the  auction, 
effected  by  P.  himself  on  A.'s  premises,  A.  was  held  not  liable,  although  he 
gave,  by  P.'s  request,  a  delivery  order  to  the  buyer,  who  removed  the 
goods.  National  Mercantile  Bank  v.  Bymill,  44  L.  T.  767 ;  T.  S.  1881,  C.  A. 

Where  the  master  of  a  ship,  unjustifiably,  but  in  the  bond  fide  exercise 
of  his  discretion,  sold  a  cargo  at  a  port  short  of  its  destination,  and  the 
shipowner  adopted  the  sale  and  paid  over  the  proceeds  to  the  owner  of 
the  cargo  ;  it  was  held  that  trover  lay  against  the  master  and  shipowner 


Evidence  of  Conversion. — Damages.  965 

jointly,  and  that  it  was  not  necessary  in  such  action  to  produce  the 
charter-party,  the  bill  of  lading  showing  on  the  face  of  it  the  contract  of 
carriage.  Ewbank  v.  Nutting,  7  C.  B.  797.  As  to  the  right  of  the  master 
of  a  ship  to  sell  the  cargo  in  case  of  necessity,  see  Australasian  Steam 
Nav.  Co.  v.  Morse,  L.  E.,  4  C.  P.  222.  In  Hilbery  v.  Hatton,  2  H.  &  C. 
822  ;  83  L.  J.,  Ex.  190,  a  ship  grounded  on  the  coast  of  Africa  was 
wrongfully  bought  for  the  defendants  by  their  agent  there,  without 
authority  ;  in  answer  to  the  agent's  letter  informing  them  of  the  purchase, 
the  defendants  wrote,  "  You  do  not  say  from  whom  you  bought  her,  nor 
whether  you  have  the  register  with  her.  You  had  better,  for  the  present, 
make  a  hulk  of  her"  :  it  was  then  held  that  there  was  evidence  for  the 
jury  of  a  conversion  by  authority  of  the  defendants. 

Evidence  of  conversion — tenant  in  common,  <('y\]  As  the  possession  of 
one  joint-tenant,  tenant  in  common,  or  parcener,  is  the  possession  of  the 
others,  trover  cannot  in  general  be  maintained  by  one  joint-tenant,  &c, 
against  his  companion.  Co.  Litt.  200  a ;  2  Wins.  Saund.  47  o,  (1)  ;  Jacobs 
v.  Seward,  L.  E.,  5  H.  L.  464.  The  removal  of  entire  chattels  by  one 
tenant  in  common,  without  the  consent  or  knowledge  of  the  other,  for  the 
purpose  of  selling  them,  and  applying  the  proceeds  to  his  own  use,  does 
not  amount  to  a  conversion,  even  although  the  removal  has  created  a  lien 
on  the  chattels  by  a  third  party.  Jones  v.  Brown,  25  L.  J.,  Ex.  845. 
Where  the  plaintiff  and  one  of  the  defendants  were  members  of  a  friendly 
society,  the  funds  of  which  were  kept  in  a  box  deposited  with  them,  and 
the  defendant  took  away  the  box,  and  delivered  it  to  the  other  defendant, 
who  was  not  a  member  of  the  society,  it  was  held  that  the  plaintiff  could 
not  maintain  trover  for  the  box.  Holliday  v.  Camsell,  1  T.  E.  658.  So, 
where  one  tenant  in  common  of  a  whale  refused  to  deliver  a  moiety  of  it 
to  the  other,  and  cut  it  up  and  expressed  the  oil,  it  was  held  that  this  was 
no  conversion.  Fenuings  v.  Grenville,  Ld.,  1  Taunt.  241.  But  if  one 
tenant  in  common,  &c,  destroy  the  thing  in  common,  trover  lies.  See 
Jacobs  v.  Seward,  supra.  Thus,  where  one  tenant  in  common  of  a  ship 
took  it  away  by  force,  and  sent  and  sold  it  in  the  West  Indies,  where  it 
was  lost  in  a  storm,  it  was  held  to  be  evidence  of  a  destruction  by  him. 
Barnardistou  v.  Chapman,  cited  4  East,  121;  B.  N.  P.  34.  So,  it  has 
been  said  that  the  sale  of  the  whole  of  a  chattel  by  one  tenant  in 
common,  without  authority  of  his  co-tenant  either  express  or  implied, 
is,  with  respect  to  the  other,  a  wrongful  conversion  of  his  undivided  part. 
Per  Bayley,  J.,  Barton  v.  Williams,  5  B.  &  A.  403;  Heath  v.  Hubbard, 
4  East,  110,  126.  However,  it  is  now  settled  that  a  mere  sale  of  an  entire 
chattel  by  a  co-tenant,  so  as  not  wholly  to  deprive  the  plaintiff  of  his 
power  of  re-possession  is  not  a  conversion,  for  it  only  operates  upon  the 
undivided  share  of  the  vendee,  unless  it  be  a  sale  in  the  market  overt  so 
as  to  change  the  property  of  the  whole.  Mayliew  v.  Herrick,  7  C.  B.  229  ; 
Harper  v.  Godsell,  L.  E.,  5  Q.  B.  422. 

Damages.]  In  actions  for  conversions,  the  general  rule  is,  that  the 
damages  should  be  the  value  of  the  thing  converted.  Finch  v.  Blount, 
7  C.  &  P.  478.  A  bond  fide  sale  to  a  solvent  customer  is  evidence  of  value 
on  which  a  jury  are  bound  to  act.  France  v.  Gaudet,  L.  E.,  6  Q.  B.  199, 
204.  Where  the  plaintiff's  negotiable  securities  had  been  wrongfully 
deposited  by  A.  with  the  defendant,  and  had  been  sold  by  him,  the 
plaintiff  was  held  entitled  to  recover  the  proceeds  of  the  sale  and  4  per 
cent,  interest.  Simmons  v.  L.  Joint  Stock  Bank,  Little  v.  Id.,  (1891) 
1  Ch.  270.  Where  the  defendant  wrongfully  detained  from  the  plaintiff  a 
bill  for  1600/.,  and  got  800/.  upon  it,  it  was  held  that  the  plaintiff  was 
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entitled  to  the  full  amount  as  damages.  Alsager  v.  Close,  10  M.  &  W. 
576.  See  Bavins  v.  L.  £  S.  W.  Bank,  (1900)  1  Q.  B.  270,  C.  A.  Where 
the  defendant  did  not  give  up  the  plaintiff's  goods  on  demand,  in  order 
that  he  might  seize  and  sell  them  under  a  County  Court  judgment, 
which  he  did ;  the  plaintiff'  was  held  entitled  to  recover  the  full  value 
of  the  goods.  Edmondson  v.  Nuttall,  17  C.  B.,  N.  S.  280;  34  L.  J., 
C.  P.  102.  So,  the  plaintiff  may  recover  the  full  value,  although  he  has 
only  a  special  property  in  the  goods.  Stvire  v.  Leach,  18  C.  B.,  N.  S. 
479;  34  L.  J.,  C.  P.  150.  But  there  are  some  circumstances  which  may 
operate  in  mitigation  of  damages.  Where  an  unpaid  vendor  sold  goods, 
the  property  in  which  had  been  transferred  to  the  vendee,  it  was  held  that 
the  vendee  could  recover  only  the  difference  between  the  price  agreed  on 
and  the  value  of  the  goods.  Chinery  v.  Viall,  5  H.  &  N.  288;  29  L.  J. 
Ex.  180.  Where  the  pledgee  of  a  dock  warrant  had  converted  it  before 
the  day  fixed  for  the  payment  of  the  money  advanced,  it  was  held  that 
the  interest  of  the  defendant  in  the  pledge  must  be  taken  into  account 
in  measuring  the  damage  which  the  plaintiff  had  sustained.  Johnson 
v.  Stear,  15  C.  B.,  N.  S.  330;  33  L.  J.,  C.  P.  130;  Accord.,  Donald  v. 
Suckling,  L.  B.,  1  Q.  B.  585,  and  HalUday  v.  Holgate,  L.  R.,  3  Ex.  299, 
Ex.  Ch.  The  damages  recoverable  from  a  stranger,  who  converted  the 
goods,  would,  however,  be  their  full  value.  Johnson  v.  Lancashire  <£ 
Yorkshire  By.  Co.,  3  C.  P.  D.  499.  See  also  Brierly  v.  Kendall,  Toms 
v.  Wilson,  and  Massey  v.  Sladen,  cited  ante,  p.  913. 

In  trover  for  a  guarantee  the  plaintiff  is  entitled  to  the  sum  recoverable 
on  it  by  him,  though  mutilated  by  the  defendant.     M'Leod  v.  M'Ghie, 

2  M.  &  Gr.  326.  Where  the  executor  of  A.  received  money  on  a  policy  on 
the  life  of  A.,  which  A.  had  conveyed  to  B.  in  trust  for  creditors,  B.  may 
recover  the  money  from  the  executor  in  trover  for  the  policy.  Watson  v. 
McLean,  E.  B.  &  E.  75.  In  trover  for  title  deeds,  the  jury  may  give  the 
full  value  of  the  estate  to  which  they  belong  by  way  of  damages,  although 
they  are  generally  reduced  to  40s.  on  the  deeds  being  given  up.  Loose- 
more  v.  Badford,  9  M.  &  W.  657,  per  Alderson,  B.  Where  the  defendant, 
a  sheriff,  who  held  goods  taken  in  execution,  delivered  them  to  the  plain- 
tiffs, assignees  of  a  bankrupt,  after  trover  brought  against  him  by  the 
plaintiffs,  and  the  plaintiffs  accepted  them  without  condition,  it  was  held 
that  they  could  not  recover  more  than  nominal  damages ;  at  all  events 
not  without  alleging  special  damage.  Moon  v.  Baphael,  2  N.  C.  310.  So 
where  the  goods  have  been  dealt  with  in  such  a  manner  as  is  equivalent 
to  a  return,  the  plaintiff  can  only  recover  the  actual  damage  he  has 
sustained.     Hiort  v.  L.  d  N.  W.  By.  Co.,  4  Ex.  D.  188,  C.  A. 

In  trover  for  coals,  the  action  was  brought  to  try  the  right  to  the  mines, 
which  had  been  worked  by  the  defendant,  and  turned  on  the  effect  of  an 
old  conveyance  ;  Parke,  B.,  directed  the  jury  that  if  there  was  fraud  or 
negligence  in  the  defendant,  they  might  give  the  full  value  of  the  coal, 
without  deduction  of  expenses,  &c. ;  but  if  he  acted  honestly,  in  the  belief 
that  he  was  entitled  to  the  mines,  the  proper  damages  would  be  the  value 
as  if  the  coalfield  had  been  bought  by  the  defendant  from  the  plaintiff ; 
the  jury  thereupon  gave,  for  damages,  a  certain  sum  per  acre  on  the 
latter  estimate,  and  the  direction  was  acquiesced  in.    Wood  v.  Moreivood, 

3  Q.  B.  440  n. ;  see  further  the  cases  cited  ante,  p.  925.  So  where  a 
lease  has  been  surrendered  by  the  tenant,  after  a  distress,  with  notice 
to  the  landlord  A.  that  the  growing  crops  have  been  assigned  to  B.,  A. 
is  entitled  as  against  B.,  to  the  rent  and  expenses  of  cultivating  and 
harvesting  the  crops.  Clements  v.  Matthews,  11  Q.  B.  D.  808,  C.  A.  In 
trover  for  a  cargo,  improperly  sold  by  the  master  of  a  ship,  before  arrival 
at  the  port  of  destination,  the  jury  are  justified  in  giving  as  damages  the 
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cost  price  and  amount  of  freight  paid  ;  and  this,  it  seems,  is  the  least  that 
ought  to  be  given,  when  there  is  no  proof  contra,  by  the  defendants. 
Ewbank  v.  Nutting,  7  C.  B.  797.  Where  the  defendants  converted  a 
vessel  before  she  was  finished,  and  then  finished  her,  it  was  held  that  the 
plaintiffs  were  entitled  to  recover,  as  damages  in  trover,  the  value  of  the 
vessel  at  the  time  of  the  conversion,  but  not  her  value  at  a  subsequent 
time,  nor,  as  special  damage,  the  value  of  freight  which  the  plaintiffs 
might  have  earned  with  her  if  she  had  been  completed  by  the  person  who 
had  contracted  to  build  the  same  for  the  plaintiffs,  and  delivered  to  them. 
Bead  v.  Fairbanks,  13  C.  B.  692.  See  also  Dreyfus  v.  Peruvian  Guano 
Co.,  in  D.  P.,  (1892)  A.  C.  166,  and  S.  C.  Id.  170.  In  trover  by  trustee  of 
a  bankrupt,  against  a  creditor  of  the  bankrupt  for  a  wrongful  seizure  and 
sale  under  &fi.  fa.,  the  jury  are  not  bound  to  give  the  value  of  the  goods 
if  the  sale  was  bond  fide,  but  may  give  the  amount  of  the  sale  only ;  for 
the  goods  must  be  sold  at  all  events,  either  by  the  plaintiff  or  the 
defendant.  Whitmore  v.  Black,  13  M.  &  W.  507.  In  trover  for  fixtures 
which  have  been  severed  by  the  defendant,  their  value  only,  as  so  severed, 
is  recoverable.  McGregor  v.  High,  21  L.  T.,  803,  Keating,  J.  Special 
damage  over  and  above  the  value  of  the  goods  is  recoverable  in  this  action 
if  laid  in  the  statement  of  claim  ;  Bodley  v.  Beynolds,  8  Q.  B.  779 ;  Wood 
v.  Bell,  5  E.  &  B.  772  ;  6  E.  &  B.  355 ;  25  L.  J.,  Q.  B.  148,  321 ;  contra, 
Balme  v.  Hutton,  9  Bing.  477;  Ex.  Ch.  per  Cur.;  when,  however,  they 
are  not  so  laid  thev  are  not  recoverable.  Davis  v.  Oswell,  7  C.  &  P.  804. 
See  further  France  v.  Gaudet,  L.  B.,  6  Q.  B.  199,  205. 

By  3  &  4  W.  4,  c.  42,  s.  29,  cited  ante,  p.  618,  the  jury  may,  in  this 
action,  give  damages  in  the  nature  of  interest,  over  and  above  the  value 
of  the  goods. 


&v 


Defence. 

By  Rules,  1883,  O.  xix.  r.  17,  a  defendant  cannot  now  plead  a  general 
denial  of  the  allegations  in  the  statement  of  claim,  and  r.  15,  requires 
him  to  state  all  such  facts,  on  which  he  relies,  as  do  not  appear  therein, 
and  if  not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  Vide 
ante,  p.  309. 

If  the  defendant  deny  the  plaintiff's  right  to  possession  of  the  goods, 
and  it  be  found  that  some  of  the  goods  belonged  to  the  plaintiff,  and  some 
to  the  defendant,  the  issue  is  divisible,  and  the  verdict  should  be  entered 
distributively.  Williams  v.  Gt.  W.  By.  Co.,  8  M.  &  W.  856  ;  Freshney 
v.  Wells,  26  L.  J.,  Ex.  228.  Where  goods  were  deposited  with  B.  by  their 
owner  A.  to  A.'s  order,  and  A.  subsequently  transferred  his  property  in 
them  to  C,  it  is  no  defence  to  an  action  by  C.  against  B.  for  their  value, 
that  B.  had  wrongfully  delivered  them  to  D.  before  C.  acquired  his  title. 
Bristol,  dc,  Bank  v.  Midland  By.  Co.,  (1891)  2  Q.  B.  652.     C.  A. 

It  seems  that  the  fact  that  the  plaintiff  s  case  is  founded  on  an  unpro- 
secuted  felony  affords  no  defence.  Wells  v.  Abrahams,  L.  R.,  7  Q.  B. 
554.     See  further  hereon  other  cases  cited  ante,  p.  947. 

Jus  tertii.]  — The  defendant,  when  he  is  not  a  bailee  or  agent,  may  set 
up  the  title  of  a  third  person  though  he  does  not  claim  under  that  person. 
Leake  v.  Loveday,  4  M.  &  Gr.  972.  And  an  agent  may  set  up  a  jus  tertii, 
where  the  bailment  has  been  determined  by  what  is  equivalent  to  an 
eviction  by  title  paramount.  The  plaintiff,  who  had  wrongfully  distrained 
the  goods  of  R.,  delivered  them  to  the  defendant,  an  auctioneer,  for  sale ; 
R.  served  a  notice  on  the  defendant  that  the  distress  was  void,  and  required 
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him  to  retain  the  proceeds  of  the  sale  on  his  (R.'s)  behalf  ;  it  was  held  that 
the  defendant  was  justified  in  retaining  the  proceeds.  Biddle  v.  Bond,  6 
B.  &  S.  225  ;  34  L.  J.,  Q.  B.  137.  See  on  this  case  Henderson  v.  Williams, 
(1895)  1  Q.  B.  521,  C.  A.  See  further  Leake  v.  Loveday,  ante,  p.  967  ; 
Thome  v.  Tilbury,  3  H.  &  N.  534 ;  27  L.  J.,  Ex.  407.  A  bailee  cannot, 
however,  set  up  the  title  of  another,  M.,  unless  he  defends  upon  M.'s  right 
and  title  and  by  his  authority.  Rogers  v.  Lambert,  24  Q.  B.  D.  573  ;  S.  C, 
(1891)  1  Q.  B.  318,  C.  A.  So  M.'s  title  cannot  be  set  up  where  M.  has 
abandoned  his  right.  Betteley  v.  Reed,  4  Q.  B.  511.  And  where  a  bailee 
accepts  the  bailment,  with  notice  of  an  adverse  claim,  he  cannot  after- 
wards set  up  the  existence  of  that  claim,  as  against  his  bailor.  Ex  pte. 
Davies,  19  Ch.  D.  86,  C.  A.  In  trover  by  the  trustee  of  a  bankrupt  to 
recover  the  value  of  property  assigned  to  the  defendant  by  way  of  fraudu- 
lent preference,  the  defendant  cannot  set  up  the  title  of  the  trustee  under 
a  prior  bankruptcy,  that  trustee  not  having  in  any  way  interfered  with  the 
property  or  asserted  his  title  to  it.  Morgan  v.  Knight,  15  C.  B.,  N.  S. 
669;  33  L.  J.,  C.  P>  168.  See  cases  collected  in  judgment  in  this  case. 
See  also  Nicholson  v.  Cooper,  3  H.  &  N.  384;  27  L.  J.,  Ex.  393; 
Barker  v.  Furlong,  (1891)  2  Ch.  172.  So  a  mere  wrongdoer  cannot  set 
up  a  jus  tertii.  Jeffries  v.  Gt.  W.  By.  Co.,  5  E.  &  B.  802  ;  25  L.  J., 
Q.  B.  107. 

Evidence  of  general  lien.]  A  lien  on  the  goods,  either  general  or  par- 
ticular (i.e.,  in  respect  of  a  general  balance  or  of  the  particular  goods), 
and  a  right  to  the  possession  of  them,  until  the  claim  is  satisfied, 
is  a  defence  in  this  action.  It  must  be  pleaded  specially.  Vide  ante, 
p.  967. 

A  general  lien  may  be  proved,  either  by  evidence  of  an  express  agree- 
ment, or  of  the  mode  of  dealing  between  the  parties,  or  of  the  general 
usage  of  other  persons  engaged  in  the  same  employment,  of  such  notoriety 
as  that  it  may  fairly  be  presumed  to  be  known  to  the  owner  of  the  goods. 
Bushforth  v.  Hadfield,  7  East,  228;  Green  v.  Farmer,  4  Burr.  2220  ; 
Cumpston  v.  Haigh,  2  N.  C.  449  ;  Plaice  v.  Allcock,  4  F.  &  F.  1074. 
To  establish  a  general  lien  by  evidence  of  the  general  usage,  the  instances 
ought  to  be  ancient,  numerous,  and  important.  Bushforth  v.  Hadfield,  6 
East,  526,  Where  a  number  of  tradesmen  come  to  an  agreement  not  to 
receive  the  goods  of  any  person,  who  will  not  consent  that  the  goods 
shall  be  retained  for  a  general  balance,  and  a  party,  having  notice  of  such 
agreement,  sends  his  goods,  without  objection,  he  will  be  bound  by  it. 
Kirkman  v.  Shawcross,  6  T.  R.  14.  So,  if  a  carrier  give  notice  that  all 
goods  shall  be  considered  subject  to  a  lien,  not  only  for  the  freight  of  the 
particular  goods,  but  also  for  any  general  balance  due  from  the  respective 
owners,  as  between  the  real  owner  of  the  goods  and  the  carrier,  this  may 
be  a  binding  bargain.  But,  in  such  a  case  the  carrier  has  not,  as  against 
the  real  owner,  any  lien  for  the  balance  due  to  him  from  the  party  to 
whom  the  goods  are  addressed,  being  the  mere  factor  of  the  owner.  Per 
Bayley,  J.,  Wright  v.  Snell,  5  B.  &  A.  353.  In  order  that  a  right  of 
general  lien  may  attach  to  goods,  a  new  act  must  be  done,  viz.,  the 
delivery  of  goods  by  the  same  party  to  the  carrier.  Wiltshire  Iron  Co. 
v.  Gt.  W.  By.  Co.,  L.  R.,  6  Q.  B.  776,  777,  Ex.  Ch.  A  contract  to  carry 
a  given  number  of  articles  at  a  lump  sum,  and  any  further  number  of 
articles,  if  any,  at  so  much  each,  is  divisible,  and  the  lien  for  the  excess 
does  not  attach  to  the  whole.  Prenty  v.  Midland  Gt.  W.  By.  Co.,  14 
W.  R.  314  ;  Ir.  Ex.  1866.  A  usage  for  carriers  to  retain  goods,  as  a  lien 
for  a  general  balance  of  accounts  between  them  and  their  consignees, 
cannot  affect  the  right  of  the  consignor  to  stop  the  goods  in  transitu, 
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vide  post,  p.  975.  Oppenheim  v.  Russell,  3  B.  &  P.  42.  So,  also  a  carrier, 
who,  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage  of 
goods  by  the  consignor,  has  no  right  to  retain  them,  against  the  con- 
signee, for  a  general  balance  due  to  him,  for  the  carriage  of  other  goods 
of  the  same  sort  sent  by  the  consignor.  Butler  v.  Woolcott,  2  N.  K.  64. 
The  lien  of  wharfingers  for  their  general  balance  has  been  proved  so  often 
that  it  is  to  be  considered  a  settled  point  ;  per  Ld.  Kenyon,  Naylor  v. 
Mangles,  1  Esp.  110  ;  Spears  v.  Harily,3  Esp.  81.  So,  of  calico  printers, 
Weldon  v.  Gould,  Id.  268.  So,  the  lien  of  a  banker  for  his  general  balance 
upon  the  securities  of  his  customers  in  his  hands.  Jourdaine  v.  Lefevre, 
1  Esp.  66  ;  Bolland  v.  Bygrave,  Ry.  &  M.  271 ;  Brandao  v.  Barnett,  3 
C.  B.  519,  J).  P.  ;  Misa  v.  Carrie,  1  Ap.  Ca.  554,  D.  P.  It  seems  that  the 
term  "  securities  "  includes  bills  of  exchange,  promissory  notes,  exchequer 
bills,  coupons  and  bonds  of  foreign  governments,  &c.,  but  not  title  deeds. 
See  Wylde  v.  Radford,  33  L.  J.,  Ch.  51,  53.  The  lien  does  not  extend  to 
securities  contained  in  boxes  which  have  been  deposited  with  the  banker 
for  safe  custody  only,  and  to  which  he  has  not  access.  Leese  v.  Martin, 
L.  R.,  17  Eq.  224.  And  the  circumstances  of  the  deposit  of  the  securities 
may  prevent  the  lien  from  arising.  Brandao  v.  Barnett,  supra.  See  also 
Bock  v.  Gorrissen,  2  D.  F.  &  J.  434  ;  29  L.  J.,  Ch.  673.  A  printer  employed 
to  print  certain  numbers,  not  consecutive,  of  an  entire  work,  has  a  lien 
upon  the  copies  not  delivered,  for  his  general  balance  for  the  whole  of 
those  numbers.  Blake  v.  Nicholson,  3  M.  &  S.  167.  With  regard  to 
dyers,  a  lien  for  their  general  balance  has  been  recognised  in  several  cases. 
Savill  v.  Barcltard,  4  Esp.  53 ;  Hitmplireys  v.  Partridge,  Gloucester  Sum. 
Ass.  1803,  cor.  Lawrence,  J.,  cited  Montagu's  Law  of  Lien,  30,  n. ;  Anon., 
cited  8  Taunt.  499,  509,  per  Gibbs,  C.J.  See  also  5  Taunt.  60.  But  in 
other  cases,  in  which  such  a  lien  was  claimed,  the  evidence  was  held 
insufficient  to  establish  it.  Green  v.  Farmer,  4  Burr.  2214:  Close  v. 
Waterhouse,  6  East,  523,  n.  See  the  old  cases  collected  in  Montagu's 
Law  of  Lien,  28,  29.  In  Plaice  v.  Allcock,  ante,  p.  968,  a  lien  was  proved 
in  the  Nottingham  bleaching  trade.  So  in  Bristol,  in  the  case  of  wine 
merchants,  who  are  warehousemen,  or  bonded  cellar  keepers.  Ex  pte. 
Ludloio,  W.  N.,  1879,  p.  65,  Bky.  Solicitors  have  a  lien  for  their  general 
balance  on  papers  of  their  clients,  which  come  to  their  hands  in  the  course 
of  their  bushiess  ;  Stevenson  v.  Blakelock,  1  M.  &  S.  535  ;  but  the  lien  does 
not  extend  to  a  debt  due  from  the  client  to  the  solicitor  otherwise  than 
under  his  retainer.  In  re  Gallard,  31  Ch.  D.  296,  C.  A.  Insurance 
brokers  have  a  lien  for  their  general  balance  even  against  agents,  if  they 
do  not  disclose  their  principals.  Mann  v.  Forrester,  4  Camp.  60.  See 
further  Fisher  v.  Smith,  4  Ap.  Ca.  1,  D.  P.,  cited  post,  p.  971.  But  not 
where  they  have  notice  that  the  party  who  employs  them  is  merely  an 
agent.  Maanss  v.  Henderson,  1  East,  335  ;  Maspons  v.  Mildred,  9  Q.  B.  D. 
530,  C.  A. ;  8  Ap.  Ca.  874,  D.  P.  Factors  have  a  general  lien  ;  Kruger  v. 
Wilcox,  Ambler,  252  ;  even  although  the  principal  fixes  the  price,  and 
they  sell  in  his  name  ;  Stevens  v.  Bitter,  25  Ch.  D.  31,  C.  A. ;  but  the  lien 
extends  only  upon  goods  which  come  to  their  hands  as  factors.  Dixon  v. 
Stansfield,  10  C.  B.  399.  So  packers,  who  are  in  the  nature  of  factors, 
have  a  general  lien.  Green  v.  Farmer,  4  Burr.  2222  ;  Savill  v.  Barcltard, 
4  Esp.  55  ;  accord.  Ex  pte.  Shubrook,  2  Ch.  D.  489.  The  lien  of  factors  or 
agents  is  now  regulated  by  the  Factors  Act,  1889  (52  &  53  V.  c.  45).  See 
ante,  pp.  943  et  seq.,  and  1  Smith's  L.  C.  10th  ed.  745. 

An  innkeeper,  or  keeper  of  a  house  providing  general  accommodation 
for  wayfarers,  whatever  may  be  its  name,  has  a  general  lien  on  the  goods 
of  his  guests.  Thompson  v.  Lacy,  3  B.  &  A.  283;  Mulhner  v.  Florence, 
3  Q.  B.  D.  484,  C.  A.     But,  an  innkeeper  cannot  detain  the  person  of  his 
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guest,  or  take  off  the  guest's  clothes,  in  order  to  secure  the  payment  of  his 
bill.  Sunbolf  v.  Alford,  3  M.  &  W.  248.  An  innkeeper's  lien  extends  to 
goods  brought  to  his  inn  by  a  guest,  though  they  belong  to  a  third  party, 
provided  they  are  such  as  a  person  might  ordinarily  be  expected  to  travel 
with.  Snead  v.  Watkins,  1C.B.,  N.  S.  267  ;  26  L.  J.,  C.  P.  57  ;  Tun-ill  v. 
Crawley,  13  Q.  B.  197  ;  or  articles  which  the  innkeeper  has  received  as  the 
guest's  luggage ;  Threfall  v.  Borxvick,  L.  R.,  7  Q.  B.  711 ;  L.  R.,  10  Q.  B. 
210,  Ex.  Ch. ;  even  though  the  innkeeper  knew  they  were  not  the  property 
of  his  guest.  Robins  v.  Gray,  (1895)  2  Q.  B.  78,  501,  C.  A.  It  seems  that 
the  innkeeper  has  a  lien  on  whatever  goods  he  would  be  liable  to  answer 
for,  in  the  case  of  loss.  S.  C,  per  Cur.  Where  S.  and  his  wife,  L.,  stayed 
together  at  an  hotel,  credit  being  given  to  S.,  the  lien  was  held  to  attach 
to  luggage  which  was  L.'s  separate  property.  Gordon  v.  Silber,  25  Q.  B.  D. 
491.  It  extends  even  to  goods  fraudulently  obtained  from  the  plaintiff,  a 
third  party,  by  the  guest.  Mulliner  v.  Florence,  3  Q.  B.  D.  484,  C.  A. 
Where  B.  lent  a  pianoforte  to  a  professional  artist  whilst  staying  as  a 
guest  at  an  inn,  the  innkeeper  knowing  that  the  pianoforte  was  the  pro- 
perty of  B.  :  held,  that  the  innkeeper  had  no  lien  on  the  pianoforte  for  the 
bill  due  from  the  guest,  as  he  had  not  received  it  as  his  guest's  luggage. 
Broadwood  v.  Granara,  10  Exch.  417.  If  the  innkeeper  sold  the  goods  he 
lost  his  lien,  and  the  owner  might  have  recovered  the  full  value.  Mulliner 
v.  Florence,  supra.  Now,  however,  by  the  Innkeepers  Act,  1878  (41  &  42 
V.  c.  38),  an  innkeeper  may  after  the  lapse  of  6  weeks  sell  the  goods  and 
thereout  satisfy  his  lien,  and  hand  over  the  overplus  to  the  owner  of  the 
goods  :  provided  that,  at  least  one  month  before  such  sale,  an  advertise- 
ment be  inserted  in  a  London  and  a  country  newspaper  circulating  in  the 
district  where  the  goods  were  left,  containing  a  notice  of  the  intended  sale, 
with  a  description  of  the  goods,  and  the  name  of  the  owner.  As  to  the 
lien  of  an  innkeeper  on  the  horses  of  his  guest,  see  Mulliner  v.  Florence, 
supra;  Smith  v.  Dearlove,  and  Allen  v.  Smith,  jwst,  p.  971. 

"  Where  a  general  usage  has  been  judicially  ascertained  and  established, 
as  in  the  case  of  the  banker's  lien  above  mentioned,  it  becomes  part  of  the 
law  merchant,  and  is  judicially  noticed  by  the  courts."  Brandao  v.  Barnett, 
3  C.  B.  519,  530,  D.  P.     See  further,  ante,  p.  84. 

The  English  consignee  of  a  West  India  plantation  has  a  lien  on  the 
plantation  in  respect  of  the  balance  due  to  him  from  "the  proprietor. 
Chambers  v.  Davidson,  L.  R.,  1  P.  C.  296,  305. 

The  Railway  Clauses  Consolidation  Act,  1845,  s.  97,  which  gives  those 
railway  companies  to  which  the  Act  applies  a  general  power  of  sale  over 
the  property  of  a  customer  in  their  possession,  for  arrears  of  tolls  for  the 
use  of  their  line  by  the  running  by  him  of  his  own  waggons,  &c,  thereon, 
has  been  held  not  to  apply  to  sums  due  for  the  carriage  of  goods  by  the  ' 
company  as  carriers.  Wallisv.  L.  d  S.  W.  By.  Co.,  L.  R.,  5  Ex.  62  ;  not 
followed  by  Ld.  Shand  in  Caledonian  By.  Co.  v.  Guild,  1  Rettie,  198; 
see  however  Brown  v.  Gt.  W.  By.  Co.,  9  Q.  B.  D.  744,  C.  A.,  decided  on 
sect.  95.  See  further  on  sect.  97,  N.  Central  Wagon  Co.  v.  Manchester, 
dc,  By.  Co.,  35  Ch.  D.  191,  C.  A. ;  13  Ap.  Ca.  554,  D.  P.  A  demand  by 
the  company  of  the  sum  due  for  tolls  is  necessary  before  selling  under 
that  section.  Field  v.  Newport,  dc,  By.  Co.,  3  H.  &  N.  409  ;  27  L.  J., 
Ex.  396. 

The  solicitor  to  an  official  liquidator  of  a  company  being  wound  up  has 
no  lien  for  his  costs  on  the  file  of  proceedings  in  the  winding  up  and  the 
documents  relating  thereto.  Fxpte.  Fulbrook,  L.  R.,  4  Ch.  627.  And  by 
Bky.  R.  1886,  r.  349,  "  no  person  shall,  as  against  the  official  receiver  or 
trustee,  be  entitled  to  withhold  possession  of  the  books  of  accounts  belong- 
ing to  the  debtor,  or  to  set  up  any  lien  thereon." 
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Evidence  of  a  pa/rticular  lien.]  In  general,  where  a  person  bestows  his 
labour  on  a  particular  chattel,  delivered  to  him  in  the  course  of  his  busi- 
ness, he  has  a  lien  upon  such  chattel  for  the  amount  of  his  charge.  See 
Bleaden  v.  Hancock,  4  C.  &  P.  152  ;  Steadman  v.  Hockley,  15  M.  &  W.  553. 
Thus,  a  miller  has  a  lien  on  the  corn  ground  by  him  ;  Ex  pte.  Oclcenden, 

1  Atk.  235  ;  Chase  v.  Westmore,  5  M.  &  S.  180  ;  a  shipwright  on  a  ship  for 
repairs  ;  Franklin  v.  Hosier,  4  B.  &  A.  341 ;  Ex  pte.  Willoughby,  16  Ch.  D. 
604  ;  a  tailor  on  the  cloth  delivered  to  and  made  up  by  him.  Hussey  v. 
Christie,  9  East,  433  ;  Blake  v.  Nicholson,  3  M.  &  S.  169.  Insurance 
brokers  have  a  particular  lien  for  premiums  on  policies  effected  by  them, 
even  against  agents  who  disclose  their  principals.  Fisher  v.  Smith,  4 
Ap.  Ca.  1,1).  P.  As  to  lien  on  goods  saved  from  a  wrecked  ship  for 
expenses  incurred  by  her  master's  orders,  see  Hingston  v.  Wendt,  1Q.B.D. 
367.  The  lien  only  arises  as  against  one  who  authorised  the  work,  &c, 
to  be  done.  Hollis  v.  Claridge,  4  Taunt.  807  :  and  see  Castellain  v. 
Thompson,  13  C.  B.,  N.  S.  105;  32  L.  J.,  C.  P.  79.  But  a  railway  com- 
pany has,  against  the  owner,  a  lien  for  cloak-room  charges  (vide  ante, 
pp.  648,  649)  on  a  sewing  machine  deposited  there  by  a  person  who  was 
bailee  thereof  under  a  hire  and  purchase  agreement.  Singer  Manufac- 
turing Co.  v.  L.  d  S.  W.  By.  Co.,  (1894)  1  Q.  B.  833. 

A  master  of  a  vessel  has  a  lien  upon  the  luggage  of  his  passengers  for 
passage  money.  Wolf  v.  Summers,  2  Camp.  631.  Where  the  goods  are 
delivered  in  separate  quantities  at  different  times,  yet  if  the  work  be  done 
under  one  entire  agreement,  the  right  of  lien  for  the  work  expended  upon 
the  whole  attaches  upon  every  part.  Chase  v.  Westmore,  5  M.  &  S.  180. 
But  not  where  there  are  distinct  contracts.  Marks  v.  Lahee,  3  N.  C.  408. 
A  livery-stable  keeper  has  not  a  lien  upon  the  horses  in  his  stable  for 
their  keep  or  medicine  without  an  express  agreement.    Yorke  v.  Grenaugh, 

2  Ld.  Raym.  866;  Orchard  v.  Backstraw,  9  C.  B.  698;  19  L.  J.,  C.  P. 
303;  Judson  v.  Etheridge,  1  C.  &  M.  743;  though  it  is  otherwise  of  an 
innkeeper,  unless  he  receives  them  as  a  liverv-stable  keeper  only.  Smith 
v.  Dearlove,  6  C.  B.  132.  In  Allen  v.  Smith,12  C.  B.,  N.  S.  638 ;  31  L.  J., 
C.  P.  306,  two  racehorses  were  brought  by  their  trainer  to  the  defendant's 
inn,  and  kept  there  for  more  than  six  months ;  the  horses  were  taken  out 
to  train  on  the  Downs,  and  were  sometimes  absent  for  days  at  races  at 
which  they  ran  ;  the  defendant  stated  that  he  never  took  in  horses  to  stand 
at  livery  ;  it  was  held,  that  it  must  be  presumed  that  the  horses  had 
remained  in  the  hands  of  the  defendant  as  those  of  a  guest,  and  that  he 
was  entitled  to  a  lien  on  them  for  their  keep,  and  see  Johnson  v.  Hill,  3 
Stai-k.  172.  See  further  as  to  lien  of  innkeeper,  Mulliner  v.  Florence, 
and  other  cases  cited,  ante,  p.  969,  970.  A  trainer  has  a  lien  for  his  charge 
in  keeping  and  training  a  horse.  Bevan  v.  Waters,  M.  &  M.  236.  But  not 
if  the  usage  be  that  the  horse  should  be  so  far  under  the  control  of  the 
owner  as  to  be  put  under  the  charge  of  his  servants  from  time  to  time 
during  the  training,  for  this  shows  that  a  continued  possession  by  the 
trainer  is  not  contemplated.  Forth  v.  Simpson,  13  Q.  B.  680.  The  owner 
of  a  stallion  has  a  lien  on  a  mare  sent  to  be  covered  by  the  stallion. 
Scarf e  v.  Morgan,  4  M.  &  W.  270.  There  is  no  lien  for  the  expense  or 
labour  incurred  by  a  party  in  the  exercise  of  his  right  of  detention  ;  thus 
a  shipwright  cannot  charge  or  detain  for  the  use  of  his  dock,  after  the 
repairs  are  done,  even  though  he  has  given  notice  of  his  intention  to  do 
so  after  a  certain  day.  British  Empire  Co.  v.  Somes,  8  H.  L.  C.  338.  It 
seems  that  printers  have  no  lien  on  stereotype  plates  from  which  they 
have  printed.     Bleaden  v.  Hancock,  4  C.  &  P.  152. 

The  seller  of  goods  not  sold  upon  credit  has  a  lien  for  the  price.  This 
lien  is  now  governed  by  the  Sale  of  Goods  Act,  1893.    By  sect.  38.— (1.), 
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"The  seller  of  goods  is  deemed  to  be  an   'unpaid   seller'    within  the 
meaning  of  this  Act — 

"  (a.)  When  the  whole  of  the  price  has  not  been  paid  or  tendered  ; 

"  (fe.)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been 
received  as  conditional  payment,  and  the  condition  on  which  it  was 
received  has  not  been  fulfilled  by  reason  of  the  dishonour  of  the 
instrument  or  otherwise. 

"  (2.)  In  this  part  of  this  act  the  term  '  seller'  includes  any  person  who 
is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to  whom 
the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has  him- 
self paid,  or  is  directly  responsible  for,  the  price." 

Sect.  39. — (1.)  "  Subject  to  the  provisions  of  this  act,  and  of  any  statute 
in  that  behalf,  notwithstanding  that  the  property  in  the  goods  may  have 
passed  to  the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  impli- 
cation of  law — (a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the 
price  while  he  is  in  possession  of  them  ;  (b.)  In  case  of  the  insolvency  of 
the  buyer,  a  right  of  stopping  the  goods  in  transitu  after  he  has  parted 
with  the  possession  of  them ;  (c)  A  right  of  re- sale  as  limited  by  this 
act. 

"  (2.)  AVhere  the  property  in  goods  has  not  passed  to  the  buyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of  withholding 
delivery  similar  to  and  co-extensive  with  his  rights  of  lien  and  stoppage 
in  transitu  where  the  property  has  passed  to  the  buyer."  Vide  post, 
p.  975. 

Sect.  41. — (1.)  "  Subject  to  the  provisions  of  this  act,  the  unpaid  seller 
of  goods  who  is  in  possession  of  them  is  entitled  to  retain  possession  of 
them  until  pa3'ment  or  tender  of  the  price  in  the  following  cases,  namely : — 
(a.)  Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit ; 
(b.)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has 
expired  ;  (c.)  Where  the  buyer  becomes  insolvent."  Vide  sect.  62  (3), 
ante,  p.  517. 

"  (2.)  The  seller  may  exercise  his  right  of  lien  notwithstanding  that 
he  is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier  for  the 
buyer." 

Sect.  42.  "  Where  an  unpaid  seller  has  made  part  deliver  of  the  goods, 
he  may  exercise  his  right  of  lien  or  retention  on  the  remainder,  unless 
such  part  delivery  has  been  made  under  such  circumstances  as  to  show  an 
agreement  to  waive  the  lien  or  right  of  retention." 

This  lien  is  not  lost  so  long  as  the  seller  keeps  possession  of  the  goods 
as  vendor  only,  even  though  he  has  parted  with  a  document  transferring  a 
title  to  the  goods.  Imperial  Bank  v.  L.  d-  S.  Katherine's  Docks  Co.,  5 
Ch.  D.  195.  And  now  see  sect.  41  (2)  supra.  But  the  document  may  in 
terms,  or  by  usage,  preclude  the  lien.  Merchant  Banking  Co.  of  London 
v.  Phoenix  Bessemer  Steel  Co.,  Id.  205.  Where  the  buyer  of  goods,  to  be 
paid  for  on  delivery,  obtains  possession  of  them  by  giving  a  cheque  for 
which  he  has  made  no  reasonable  provision,  the  seller  has  still  a  right  to 
the  possession,  and  may  maintain  trover  for  them.  Hawse  v.  Crowe, 
By.  &  M.  414. 

The  mere  demand  of  an  excessive  sum  by  a  creditor  holding  a  lien, 
does  not  dispense  with  a  tender  from  the  debtor  of  the  sum  really  due  ; 
but  if  the  demand  of  the  larger  sum  is  so  made  that  it  amounts  to  an 
announcement  that  it  is  useless  to  tender  any  smaller  sum,  this  dispenses 
with  any  tender,  even  if  it  appear  that  the  debtor  was  unwilling  to 
tender  the  amount  already  due.  Scarfe  v.  Morgan,  ante,  p.  971  ;  The 
Norway,  B.  &  L.  404.  It  is  no  answer  to  a  special  lien,  that  the  plaintiff 
has  a  set-off  to  a  larger  amount  against  the  defendant,  unless  there  is  an 
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agreement  to  deduct  one  debt  from  the  other.  Pinnoch  v.  Harrison, 
3  M.  &  W.  582.  See  Clarke  v.  Fell,  4  B.  &  Ad.  404  ;  Weguelin  v.  Cellier, 
L.  R.,  6  H.  L.  286. 

Evidence  of  lien — Cases  in  which  a  lien  does  not  arise.]  It  was 
formerly  thought  that  a  lien  does  not  arise  where  there  is  an  express  con- 
tract between  the  parties  relative  to  the  price,  &c,  but  only  in  cases  of 
implied  contract ;  but  it  is  now  settled  that  a  special  agreement  does  not 
of  itself  destroy  the  right  to  detain,  unless  it  contains  some  term  incon- 
sistent with  that  right.  Thus,  where  corn  is  delivered  to  a  miller  to  be 
ground  at  a  certain  stipulated  sum,  per  load,  the  miller  has  a  lien  for  that 
sum.  Chase  v.  Westmore,  5  M.  &  S.  180.  But,  where  "  a  mercantile 
relation,  which  might  involve  a  lien,  is  created  by  a  written  contract,  and 
security  given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security,  exclude  lien  and 
limit  their  rights,  by  the  extent  of  the  express  contract  that  they  have 
made."  Chambers  v.  Davidson,  L.  R.,  1  P.  C.  296,  305  ;  Wylde  v. 
Radford,  33  L.  J.,  Ch.  51  ;  Strathmore,  Earl  of  v.  Vane,  33  Ch.  D.  586. 
This  principle  does  not  however  appear  to  have  been  followed  in  Angztsv. 
McLachlan,  23  Ch.  D.  330.  As  to  how  far  a  lien  is  affected  by  the  special 
provisions  of  an  Act  of  Parliament,  see  Dresser  v.  Bosanquet,  4  B.  &  S. 
460,  486  ;  32  L.  J.,  Q.  B.  57,  374:  In  Kirchner  v.  Venus,  12  Moo.  P.  C. 
361,  the  shipper  of  goods  received  bills  of  lading  by  which  they  were 
made  deliverable  "  to  order  or  assigns,  he  or  they  paying  freight  for  the 
goods  here,  as  per  margin  ;  "  the  margin  of  the  bills  of  lading  contained 
the  memorandum — "  Freight  payable  in  Liverpool  to  M.  one  month 
after  sailing,  ship  lost  or  not  lost ;  "  the  shippers  became  bankrupt,  so 
that  the  payment  was  not  made  at  Liverpool ;  it  was  held,  that  the  sum 
to  be  paid  was  not  freight,  and  that  the  shipowner  (who  was  not  M.)  had 
no  lien  therefore  as  against  the  indorsees  of  the  bills  of  lading.  See  also 
Tamvaco  v.  Simpson,  19  C.  B.,  N.  S.  453;  34  L.  J.,  C.  P.  268;  L.  R., 
1  C.  P.  863 ;  Ex.  Ch.  If  by  the  agreement  the  purchaser  of  goods  is 
entitled  to  have  the  goods  immediately,  and  the  payment  in  respect  of 
them  is  to  take  place  at  a  future  time,  that  is  inconsistent  with  the  right 
to  retain  till  payment,  and  the  seller  will  have  no  lien  for  the  price. 
Crawshay  v.  Homfray,  4  B.  &  A.  52.  Where  wharfage  due  upon  goods 
is,  by  the  course  of  trade,  payable  at  Christmas,  whether  the  goods  are 
in  the  meantime  removed  or  not,  there  arises  no  lien  on  the  goods  for  the 
wharfage,  as  against  one  who  has  purchased  them  from  the  importer,  and 
received  a  delivery  order.    Id.     See  Fisher  v  Smith,  4  Ap.  Ca.  1,  D.  P. 

In  the  case  of  goods  received  in  railway  waggons  there  is  nothing 
analogous  to  demurrage,  although  accepted  under  a  delivery  order  which 
professes  to  make  it  payable.  Gt.  E.  By.  Co.  v.  Jacob,  (1869)  W.  N.  240„ 
M.  T.,  C.  P. 

In  general  a  lien  cannot  arise  at  law  unless  the  party  claiming  it  has 
possession  of  the  goods.  Kinloch  v.  Craig,  3  T.  R.  119,  783 ;  Taylor  v. 
Robinson,  8  Taunt.  648.  This  is  not,  however,  necessary,  in  order  to 
establish  an  equitable  lien  or  charge  on  the  property.  See  Story,  Eq. 
Jurisp. ,^>osi,  p.  974,  and  Lutscher  v.  Comptoir  d'Escompte  de  Paris,. 
1  Q.  B.  D.  709.  Where  a  party  obtains  the  possession  of  goods  by  mis- 
representation, he  cannot  claim  a  lien  upon  them,  though,  had  they 
come  rightfully  to  his  hands,  he  might  have  been  entitled  bo  retain  them. 
Madden  v.  Kempster,  1  Camp.  12 ;  Dempriere  v.  Pasley,  2  T.  R.  485. 
Goods  may  be  landed  so  as  to  preserve  the  lien  of  the  shipowner  ;  see 
57  &  58  V.  c.  60,  Part  vii.,  cited  ante,  p.  469.  The  vendor  of  an  estate 
had  at  law  no  lien  on  the  title-deeds  after  conveyance  executed,  though 
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the  purchase-money  is  unpaid.  Goode  v.  Burton,  1  Exch.  189.  He  has, 
however,  an  equitable  lien,  or  charge  upon  the  estate.  Mackreth  v. 
Symmons,  15  Ves.  329  ;  1  White  &  Tudor  L.  Cases ;  see  Story,  Eq. 
Jurisp.  §§  1217  et  seq.  In  order  to  establish  a  lien,  it  must  appear  that 
the  work,  &c,  in  respect  of  which  it  is  claimed,  was  done  at  the  request  of 
the  owner  of  the  goods  detained.  Hiscox  v.  Greenwood,  4  Esp.  174  ;  Hollis 
v.  Claridge,  4  Taunt.  807.    See  also  Castellain  v.  Thompson,  ante,  p.  971. 

Evidence  of  lien — when  waived.]  By  the  Sale  of  Goods  Act,  1893, 
s.  43. — (1.)  "  The  unpaid  seller  of  goods  loses  his  lien  or  right  of  reten- 
tion thereon — (a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer  without  reserving 
the  right  of  disposal  of  the  goods  ;  (b.)  When  the  buyer  or  his  agent  law- 
fully obtains  possession  of  the  goods  ;   (c.)  By  waiver  thereof. 

"  (2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only  that  he 
has  obtained  judgment  or  decree  for  the  price  of  the  goods."  See  sect.  47, 
2)ost,  p.  975. 

A  party  entitled  to  a  lien  may  waive  it,  by  not  insisting  upon  it,  when 
the  goods  are  demanded  from  him  ;  as  when,  instead  of  relying  on  a 
lien,  he  claims  them  as  his  own  ;  Boardman  v.  Sill,  1  Camp.  410,  n. ; 
or  claims  to  hold  them  for  a  debt  due  from  a  third  party ;  Dirks  v. 
Richards,  4  M.  &  Gr.  574 ;  or  where  the  defendant,  having  a  lien  for 
freight,  refused  to  deliver  the  goods  on  the  ground  that  he  had  signed 
a  bill  of  lading  for  delivery  to  a  third  person ;  Thompson  v.  Trail. 
6  B.  &  C.  36;  or,  where  the  defendant,  having  a  particular  lien,  refuses 
to  deliver  up  the  goods  unless  an  old  balance  is  paid  ;  in  which  case  an 
actual  tender  of  the  money  covered  by  the  particular  lien  is  not  necessary. 
Jones  v.  Tarleton,  9  M.  &  W.  675 ;  see  Weeks  v.  Goode,  6  C.  B.,  N.  S. 
367,  and  ante,  p.  972.  So,  if  the  defendant  claim  to  hold  for  two 
distinct  causes  of  lien,  of  which  only  one  is  good,  and  conduct  himself  so 
that  it  may  be  inferred  that  a  tender  of  the  lawful  amount  would  be 
useless,  he  thereby  dispenses  with  such  a  tender.  Kerford  v.  Mondel, 
28  L.  J.,  Ex.  303.  So,  he  may  waive  it,  by  parting  with  the  possession  ; 
as,  where  the  goods  are  taken  in  execution  at  his  own  suit.  Jacobs  v. 
La  tour,  5  Bing.  130.  Where  a  coachmaker  repaired  a  carriage  and 
allowed  the  owner  to  take  it  away,  it  was  ruled  that  he  could  not  retain 
it  for  past  repairs  when  again  brought  to  him.  Hartley  v.  Hitchcock, 
1  Stark.  408  ;  Jones  v.  Pearle,  Str.  556.  And,  where  the  party  entitled 
to  a  lien  wrongfully  parts  with  the  goods,  the  owner  may  recover  them 
from  the  holder  without  tendering  what  is  due  on  the  lien  ;  for  a  party  is 
only  obliged  to  make  a  tender  where  it  is  necessary  to  give  him  the  right 
to  the  possession  of  the  goods.  Scott  v.  Neivington,  1  M.  &  Rob.  252  ; 
Jones  v.  Cliff ,  1  Cr.  &  M.  540  ;  Mulliner  v.  Florence,  3  Q.  B.  D.  484,  C.  A. 
Where  a  bailee  of  goods  who  had  a  lien  delivered  them  to  a  carrier  on 
account  of  the  bailor,  and  afterwards  stopped  the  goods  in  transitu  and 
got  possession  of  them  again,  it  was  held  that  the  lien  did  not  revive. 
Siuelt  v.  Pyni,  1  East,  4.  But,  the  lien  of  an  insurance  broker  (who  has 
a  general  lien)  revives  on  repossession  of  the  policy.  Whitehead  v. 
Vaughan,  Cooke,  Bank.  Law,  8th  ed.  547 ;  Levy  v.  Barnard,  8  Taunt. 
149.  And,  where  horses,  on  which  a  livery-stable  keeper  had  by  agree- 
ment a  lien,  were  fraudulently  taken  out  of  his  possession  by  the  owner, 
it  was  ruled  that,  the  stable-keeper  having  without  force  retaken  the 
horses,  his  lien  revived.  Wallace  v.  Woodgate,  Ry.  &  M.  193.  Where 
the  owner  of  a  ship,  having  a  lien  on  the  goods  until  the  delivery  of  good 
and  approved  bills  for  the  freight,  took  a  bill  of  exchange  in  payment,  and 
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afterwards  negotiated  it,  it  was  held  that  such  negotiation  amounted  to 
an  approval  of  the  bill  by  him,  and  that  his  hen  on  the  goods  was  waived. 
Horncastle  v.  Farran,  3  B.  &  A.  497 ;  Stevenson  v.  Blakelock,  1  M.  &  S. 
535.  A  lien  is  not  destroyed  though  the  demand,  in  respect  of  which  it 
arises,  is  barred  by  the  Statute  of  Limitations.  Spears  v.  Hartly,  3  Esp. 
81.  As  to  when  the  master  of  a  ship  can  unload  the  cargo  from  his  ship 
without  losing  his  lien  for  freight,  vide  ante,  p.  469. 

As  to  waiver  of  a  lien  on  shares  in  a  company  given  it  bjr  the  articles 
of  association,  see  Bank  of  Africa  v.  Salisbury  Gold  Mining  Co.,  (1892) 
A.  C.  281,  J.  C. 

Stoppage  in  transitu.]  In  trover  it  frequently  happens  that  the  defence 
arises  out  of  the  right  of  a  vendor  of  goods  to  stop  them  in  transitu  upon 
the  insolvency  of  the  vendee.  This  right  is  now  regulated  by  the  Sale  of 
Goods  Act,  1893.  By  sect.  44,  "  Subject  to  the  provisions  of  this  act,  when 
the  buyer  of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  with 
the  possession  of  the  goods  has  the  right  of  stopping  them  in  transitu,  that 
is  to  say,  he  may  resume  possession  of  the  goods  as  long  as  they  are  in 
course  of  transit,  and  may  retain  them  until  payment  or  tender  of  the 
price."  See  also  sect.  39  (1)  (b),  ante,  p.  972.  The  seller  may  exercise 
the  right,  though  he  has  received  the  acceptance  of  the  consignee, 
without  tendering  back  the  bill.  Edwards  v.  Breiver,  2  M.  &  W.  375. 
A  person  abroad,  who  in  pursuance  of  orders  from  a  merchant  in  this 
country,  purchases  goods  on  his  own  credit  from  persons  abroad, 
unknown  to  the  merchant,  and  consigns  them  to  his  principal  here, 
charging  him  a  commission,  is  a  vendor  within  the  rule.  Feise  v. 
Wraij,  3  East,  93;  The  Tigress,  B.  &  L.  38;  32  L.  J.,  P.  M.  &  A.  97. 
So,  also,  is  a  person  who  sends  goods  to  be  sold  on  the  joint  account 
of  himself  and  his  consignee.  Newsom  v.  Thornton,  6  East,  17.  But  a 
third  party,  who  accepts  bills  drawn  for  the  price  of  the  goods  by  the 
vendor,  is  merely  a  surety  for  the  price,  and  is  not  a  vendor  or  a  consignor 
so  as  to  be  entitled  to  stop  the  goods  in  transitu.  Siffken  v.  Wray,  6 
East,  371.  The  fact  that  the  buyer  is  a  partner  in  the  seller's  firm, 
does  not  affect  the  right  to  stop.     Fx  pte.  Cooper,  11  Ch.  D.  68,  C.  A. 

Sect.  45. — (7.)  "  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stopped  in  transitu,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  give  up  possession  of  the  whole 
of  the  goods." 

By  sect.  46. — (1.)  "  The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the  person 
in  actual  possession  of  the  goods  or  to  his  principal.  In  the  latter  case 
the  notice,  to  be  effectual,  must  be  given  at  such  time  and  under  such 
circumstances  that  the  principal,  by  the  exercise  of  reasonable  diligence, 
may  communicate  it  to  his  servant  or  agent  in  time  to  prevent  a  delivery 
to  the  buyer. 

"  (2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
«xpenses  of  such  re-delivery  must  be  borne  by  the  seller."  A  notice  to 
"  hold  proceeds  of  goods  for  P."  is  not  effective  as  a  stoppage  in  transitu. 
Phelps  v.  Comber,  29  Ch.  D.  813,  C.  A. 

Sect.  47.  "  Subject  to  the  provisions  of  this  act,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not  affected  by  any 
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sale,  or  other  disposition  of  the  goods  which  the  buyer  may  have  made, 
unless  the  seller  has  assented  thereto. 

"Provided  that  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that  person 
transfers  the  document  to  a  person  who  takes  the  document  in  good  faith 
and  for  valuable  consideration,  then,  if  such  last-mentioned  transfer  was 
by  way  of  sale  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  is  defeated,  and  if  such  last-mentioned  transfer  was  by  way  of 
pledge  or  other  disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights 
of  the  transferee." 

By  sect.  62  (1),  "  document  of  title  to  goods  "  has  the  same  meaning  as 
in  the  Factors  Acts,  vide  ante,  p.  943. 

Beet.  48. — (1.)  "  Subject  to  the  provisions  of  this  section,  a  contract  of 
sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right 
of  lien  or  retention  or  stoppage  in  transitu. 

"  (2.)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires  a 
good  title  thereto  as  against  the  original  buyer." 

Stoppage  in  transitu — continuing  transitus.]  Sect.  45. — (1.)  "  Goods  are 
deemed  to  be  in  course  of  transit  from  the  time  when  they  are  delivered 
to  a  carrier  by  land  or  water,  or  other  bailee  or  custodier  for  the  purpose 
of  transmission  to  the  buyer,  until  the  buyer,  or  bis  agent  in  that  behalf, 
takes  delivery  of  them  from  such  carrier  or  other  bailee  or  custodier. 
(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the  goods 
before  their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end. 
(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or  his  agent, 
that  he  holds  the  goods  on  his  behalf  and  continues  in  possession  of  them 
as  bailee  or  custodier  for  the  buyer,  or  his  agent,  the  transit  is  at  an  end, 
and  it  is  immaterial  that  a  further  destination  for  the  goods  may  have 
been  indicated  by  the  buyer.  (4.)  If  the  goods  are  rejected  by  the  buyer, 
and  the  carrier  or  other  bailee  or  custodier  continues  in  possession  of  them, 
the  transit  is  not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to 
receive  them  back.  (5.)  When  goods  are  delivered  to  a  ship  chartered  by 
the  buyer  it  is  a  question  depending  on  the  circumstances  of  the  particular 
case,  whether  they  are  in  the  possession  of  the  master  as  a  carrier,  or  as 
agent  to  the  buyer.  (6.)  Where  the  carrier  or  other  bailee  or  custodier 
wrongfully  refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that 
behalf,  the  transit  is  deemed  to  be  at  an  end."  (7.)  As  to  part  delivery, 
vide  ante,  p.  975.  A  transitus  is  said  by  Ld.  Mansfield  to  be  "every  sort 
of  passage  to  the  hands  of  the  buyer."  Stokes  v.  La  Riviere,  cited  3  East, 
397.  Where  there  is  a  contract  for  the  sale  of  goods,  and  a  delivery  has 
been  made  to  a  middleman,  who  is  merely  the  vehicle  between  the  buyer 
and  seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may  stop 
them  at  any  time  before  they  have  arrived  in  such  a  state,  as  to  be  in 
the  actual  or  constructive  possession  of  the  buyer.  Mills  v.  Ball,  2 
B.  &  P.  461. 

The  transitus  is  continuing  though  the  goods  have  arrived  at  an  inter- 
mediate stage.  Thus,  where  goods  were  ordered  by  a  person  at  Newcastle, 
from  the  plaintiff  at  Birmingham,  and  were  directed  to  be  sent,  by  way 
of  London,  addressed  to  the  defendant  at  the  Bank  Wharf  there,  with 
directions  to  send  them  by  the  first  vessel  to  Newcastle,  it  was  ruled  that 
they  might  be  stopped  at  London  ;  it  being  merely  a  stage  upon  the 
transit.     Smith  v.  Goss,  1  Camp.  282.     So,  where  goods  were  ordered  by 
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a  trader  at  North  Tawton  from  the  plaintiff  in  London,  and  directions 
were  given  to  send  them  to  Exeter,  to  be  forwarded  to  North  Tawton, 
and  they  were  accordingly  put  into  the  hands  of  a  wharfinger  at  Exeter 
to  be  forwarded,  it  was  held,  that  while  in  his  hands  they  might  be 
stopped  by  the  vendor.  Mills  v.  Ball,  2  B.  &  P.  457.  The  principle  to 
be  deduced  from  the  cases  is,  that  the  transitus  is  not  at  an  end,  until 
the  goods  have  reached  the  place  named  by  the  buyer  to  the  seller,  as 
the  place  of  their  destination  ;  per  Bayley,  J.,  Coates  v.  Bailton,  6  B.  &  C. 
427  ;  Edwards  v.  Brewer,  2  M.  &  W.  375  ;  Ex  pte.  Watson,  5  Ch.  D. 
35  ;  even  though  no  ultimate  destination  has  been  named  to  the 
seller.  Ex  pte.  Bosevear  China  Clay  Co.,  11  Ch.  D.  560,  C.  A.  "  When 
the  goods  have  not  been  delivered  to  the  purchaser,  or  to  any  agent  of 
his  to  hold  for  him,  otherwise  than  as  a  carrier,  but  are  still  in  the  hands 
of  the  carrier  as  such  and  for  the  purposes  of  the  transit,  then,  although 
such  carrier  was  the  purchaser's  agent  to  accept  delivery  so  as  to  pass 
the  property,  nevertheless  the  goods  are  in  transitu  and  may  be  stopped." 
Bethell  v.  Clark,  20  Q.  B.  D.  616,  617,  per  Ld.  Esher,  M.R.  See  Lyons 
v.  Hoffnung,  15  Ap.  Ca.  391,  J.  C.  A  cargo  was  shipped  for  the  account 
and  risk  of  the  vendee,  for  Falmouth,  &c,  for  orders  and  a  market  :  the 
ship  arrived  at  Falmouth,  and  the  master  applied  for  orders  :  it  was  held 
that  the  transit  was  not  at  an  end  before  the  giving  of  these  orders. 
Eraser  v.  Witt,  L.  R.,  7  Eq.  64.  As  to  the  effect  of  delivery  in  a  ship 
chartered  by  the  buyer,  see  sect.  45  (5),  ante,  p.  976.  Delivery  in  the 
buyer's  own  ship,  in  general,  terminates  the  transit.  Schotsmans  v. 
Lancashire,  dtc.  By.  Co.,  L.  R.,  2  Ch.  332.  So,  the  arrival  of  the  goods 
at  a  place  where  they  are  to  be  kept,  at  the  orders  of  the  buyer,  in  the 
hands  of  persons  who  are  to  keep  them  for  him,  is  an  end  of  the 
transitus,  although  the  place  be  not  that  of  their  ultimate  destination. 
Wentworth  v.  Outhwaite,  10  M.  &  W.  436  ;  Ex  pte.  Gibbes,  1  Ch.  D.  101. 
The  transitus  is  not  determined  by  delivery,  if  it  appear  that  the 
consignee  has  not  taken  possession  of  the  goods  as  owner.  James  v. 
Griffin,  2  M.  &  W.  623  ;  see  also  Whitehead  v.  Anderson,  9  M.  &  W. 
518,  529.  By  sect.  47,  the  transitus  is  not  determined  by  a  sub-sale, 
unless  assented  to  by  the  seller.  See  Kemp  v.  Falk,  7  Ap.  Ca.  573,  D.  P. ; 
Ex  pte.  Golding,  Davis  d  Co.,  13  Ch.  D.  628,  C.  A.  ;  even  although  the 
bill  of  lading  is  made  out  in  the  name  of  the  sub-vendee.     S.  C. 

A  mere  demand  by  the  consignee  before  the  end  of  the  voyage  will  not 
defeat  the  right ;  Jackson  v.  NicJiol,  5  N.  C.  508 ;  even  though  the 
consignee  has  obtained  a  delivery  order  for  the  goods,  from  the  brokers 
of  the  ship  and  demanded  the  goods  of  the  chief  officer,  who  promised  to 
comply  with  the  demand  as  soon  as  the  goods  could  be  got  at.  Coventry 
v.  Gladstone,  L.  R.,  6  Eq.  44. 

Where  the  goods  delivered  to  a  carrier,  or  other  middleman,  have  been 
received  by  the  buyer  into  his  own  hands,  the  transitus  is  of  course 
determined.  To  determine  the  transitus  actual  and  corporal  possession 
by  the  buyer  is  not  necessary.  See  James  v.  Griffin,  2  M.  &  W.  623,  632. 
Thus,  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a  wharfinger  as 
his  own,  and  making  it  a  repository  for  his  goods,  and  disposing  of  them 
there,  the  journey  will  be  at  an  end  when  the  goods  arrive  at  that  ware- 
house. Bichardson  v.  Goss,  3  B.  &  P.  127.  Goods  were  ordered  from 
the  plaintiffs  at  Manchester  by  M.,  the  agent  of  G.  of  Paris,  and  were 
directed  to  be  sent  to  the  house  of  the  defendant,  a  packer  in  London  ; 
M.  had  some  of  the  goods  unpacked  there,  and  the  remainder  repacked  ; 
he  had  a  general  power  either  to  forward  the  goods  to  G.,  or  to  send 
them  to  Holland,  &c.  :  it  was  held  that  the  defendant  received  the  goods 
on  account  of  M.,  and  that,  as  they  were  to  await  his  disposal  in  the 
R. — VOL.  II.  T 
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defendant's  warehouse,  the  transitus  was  there  at  an  end.  Leeds  v. 
Wright,  3  B.  &  P.  320  ;  Scott  v.  Pettit,  Id.  469  ;  Dixon  v.  Baldiven, 
5  East,  174  ;  Boive  v.  Pickford,  8  Taunt.  83  ;  Dodson  v.  Went/worth, 
4  M.  &  Gr.  1080  ;  HeineTcey  v.  Earle,  8  E.  &  B.  410  ;  Kendal  v.  Marshall, 
11  Q.  B.  D.  356,  C.  A.  So  even  where  the  seller  knows  the  ultimate 
destination  of  the  goods,  though  not  the  name  of  the  consignee.  Expte. 
Miles,  15  Q.  B.  D.  39,  C.  A.  When  the  goods  have  been  delivered  to  a 
wharfinger,  the  question  is  whether  he  was  in  possession  qua  agent  of 
the  buyer,  if  so  the  transitus  is  at  an  end.  Kendal  v.  Marshall,  supra; 
Ex  pte.  Barrow,  6  Ch.  D.  783,  citing  Benjamin  on  Sales,  2nd  ed.  707 
(4th  ed.  872).  See  also  Bethell  v.  Clark,  19  Q.  B.  D.  553  ;  20  Q.  B.  D. 
615,  C.  A. ;  and  Lyons  v.  Hoffnung,  15  Ap.  Ca.  391,  J.  C. 

Though  the  goods  remain  in  the  actual  possession  of  the  carrier,  yet, 
if  the  buyer  have  done  any  act  equivalent  to  taking  possession,  the  right 
of  the  seller  to  stop  them  is  determined.  Thus  where  goods  were  ordered 
from  the  plaintiff  at  Sheffield,  and  were  sent  by  waggon  directed  to  the 
buyer  in  London,  where  they  were  taken  to  the  waggon  office,  and  the 
provisional  assignee  of  the  buyer,  who  had  become  bankrupt,  put  his 
mark  upon  them  there,  being  unable  to  remove  them  in  consequence  of 
an  attachment,  the  transitus  was  held  to  be  at  an  end.  Ellis  v. 
Hunt,  3  T.  R.  464 ;  and  see  Foster  v.  Frampton,  6  B.  &  C.  107. 

Upon  the  same  principle  it  has  been  held  that  where  goods  were 
ordered  to  be  sent  by  sea,  and  the  shipmaster  gave  a  receipt  to  the  buyer 
purporting  that  the  goods  were  received  by  him,  the  right  of  stoppage 
was  determined  ;  the  sellers,  by  empowering  the  carrier  to  give  the 
receipt,  having  recognised  the  right  of  property  in  the  buyer.  Noble 
v.  Adams,  Holt,  N.  P.  248.  On  the  other  hand,  where  the  receipt  was 
given  to  the  sellers,  it  was  held  that  the  captain  of  the  vessel,  who 
had  given  such  receipt,  and  had  afterwards  delivered  up  the  bill  of 
lading  to  a  purchaser  from  the  buyer,  was  liable  to  the  sellers,  who 
had  stopped  the  goods,  on  the  ground  that  the  person  holding  the 
receipt  has  a  control  over  the  goods  till  he  has  exchanged  it  for  the 
bill  of  lading.  Craven  v.  Byder,  Id.  100 ;  6  Taunt.  433 ;  Buck  v. 
Hatfield,  5  B.  &  A.  632.  In  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  165, 
the  plaintiffs  had  sold  lead  "  free  on  board  "  to  B.  &  Co.' ;  by  the  custom 
of  London,  it  is  the  duty  of  the  seller  to  ship  goods  so  purchased, 
although  the  buyer  is  considered  to  be  the  shipper ;  the  plaintiff  shipped  the 
lead  on  board  a  vessel  of  which  the  defendant  was  owner,  and  had  the 
mate's  receipt ;  B.  &  Co.  became  insolvent,  and  before  the  vessel  left  the 
docks,  and  while  the  receipt  was  still  in  their  possession,  the  plaintiffs 
demanded  back  their  goods,  but  without  success  ;  it  was  held  that  there 
was  no  right  of  stoppage,  as  the  delivery  to  the  buyer  was  perfect,  and 
the  retention  of  the  receipt  a  mere  accident. 

A  stoppage  by  an  unauthorised  person,  professing  to  act  for  the  seller, 
is  inoperative,  though  ratified  by  the  seller,  if  such  ratification  be  after 
the  period  during  which  the  seller  himself  could  have  stopped  in  transitu. 
Bird  v.  Brown,  4  Exch.  786 ;  Whitehead  v.  Anderson,  9  M.  &  W.  518. 
In  Hutchings  v.  Nunes,  1  Moo.  P.  C,  N.  S.  243,  goods  were  sold  and 
shipped  to  R.  &  Co.  ;  before  their  arrival  at  the  port  of  discharge, 
R.  &  Co.  failed ;  the  defendants,  who  had  occasionally  acted  as  agents 
for  the  sellers,  but  then  had  no  instructions,  wrote  to  them  of  the 
failure,  and  offered  to  protect  their  interests  on  the  arrival  of  the  ship ; 
the  sellers  thereupon  sent  out  a  power  of  attorney ;  after  the  power  was 
sent,  and  before  its  arrival,  the  cargo  was  taken  possession  of  by  the 
defendants  ;  it  was  held  that  there  had  been  a  good  stoppage  in  transitu, 
on  behalf  of  the  sellers. 
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Stoppage  in  transitu — how  defeated  or  divested.}  By  sect.  45  (7), 
ante,  p.  975,  where  part  delivery  of  goods  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  give  up  possession  of  the  whole 
of  the  goods,  the  right  to  stop  in  transitu'  is  defeated.  Thus,  where 
800  bushels  of  wheat,  part  of  an  entire  cargo,  were  delivered,  it  was  held 
that  it  must  be  taken  to  be  a  delivery  of  the  whole.  Slubey  v.  Hey  ward, 
2  H.  Bl.  504.  So,  where  the  goods  were  in  the  hands  of  a  wharfinger, 
and  the  purchaser  weighed  the  whole  and  took  away  25  bales,  leaving  the 
remainder  on  the  wharf,  it  was  held  that  this  amounted  to  taking 
possession  of  the  whole,  and  that  the  privilege  of  stopping  in  transitu  did 
not  attach.  Hammond  v.  Anderson,  1  N.  R.  69.  "There  can  be  no 
doubt  that  wherever  there  is  a  complete  delivery  of  part  of  one  entire 
cargo  to  the  consignee,  the  transitus  is  ended,  and  the  consignor  cannot 
stop  the  remainder."  Per  Bayley,  J.,  Crawshay  v.  Eades,  1  B.  &  C.  183. 
See,  however,  the  observations  of  Bramwell,  L.J.,  on  Slubey  v.  Heyward, 
and  Hammond  v.  Anderson,  supra,  at  14  Ch.  D.  455.  But  where  a 
carrier,  having  landed  a  part  of  the  goods  on  the'  wharf  of  the  consignee, 
resumed  them,  and  took  the  whole  to  his  own  premises  in  order  to  secure 
his  own  demand  for  freight,  this  was  held  not  to  be  such  a  delivery  as  to  put 
an  end  to  the  consignor's  right.  Crawshay  v.  Eades,  1  B.  &  C.  181.  If 
the  act  of  delivering  part  be  not  intended  to  operate  as  a  delivery  of  the 
whole,  but  as  a  delivery  of  a  portion  only,  this  will  not  deprive  the  vendor 
of  his  lien  on  the  goods  undelivered.  Dixon  v.  Yates,  5  B.  &  Ad.  313  ; 
Bunney  v.  Poyntz,  4  B.  &  Ad.  568;  Tanner  v.  Scovell,  14  M.  &  W.  28  ; 
Bolton  v.  Lancashire,  dc.  By.  Co.,  L.  R.,  1  C.  P.  431,  440  :  Expte.  Cooper, 
11  Ch.  D.  68.  C.  A.  ;  Kemp  v.  Falh,  7  Ap.  Ca.  573,  D.  P.  ;  see  ante,  p.  975. 
The  most  usual  way  in  which  the  right  of  a  vendor  to  stop  goods  in 
transitu  is  defeated,  is  by  assigning  the  bill  of  lading  or  document  of 
title  to  a  bond  fide  assignee  for  value.  See  Lichbarroiv  v.  Mason,  1 
Smith's  L.  C,  and  the  proviso  in  S.  of  G.  Act,  1893,  s.  47,  ante, 
p.  976,  which  amplifies  the  terms  of  the  Factors  Act,  1889,  s.  10,  the 
effect  remaining  the  same.  A  mere  cash  receipt  for  the  price  of  goods  to 
be  delivered  on  its  production,  is  not  a  document  of  title  to  goods  within 
these  sections.     Kemp  v.  Falk,  7  Ap.  Ca.  573,  584,  D.  P. 

The  transferor  must  be  in  actual  and  authorised  possession  of  the 
document,  and  the  transferee  must  give  value  on  the  faith  of  it,  without 
having  notice  of  any  circumstance  which  would  render  the  transaction 
neither  fair  nor  honest.  Bodger  v.  Comptoir  d'Escompte  de  Paris,  L.  R., 
2  P.  C.  393.  If  the  assignee  assist  in  contravening  the  actual  terms  of 
sale  on  the  part  of  the  consignor,  or  his  reasonable  expectations  arising 
out  of  them,  or  his  rights  connected  therewith,  he  will  stand  in  the  same 
situation  as  the  consignee.  If,  for  instance,  he  know  that  the  consignee 
has  been  in  insolvent  circumstances,  and  that  no  bill  has  been  accepted 
by  him  for  the  price,  or  that,  being  accepted,  it  is  not  likely  to  be  paid,  in 
such  case,  the  interposition  of  himself  between  the  consignor  and  the 
consignee,  to  assist  the  latter  in  disappointing  the  just  expectations  of 
the  former,  will  be  an  act  done  in  fraud  of  the  right  to  stop,  and  unavail- 
ing to  the  party  taking  the  assignment.  Cuming  v.  Brown,  9  East,  514, 
per  Ld.  Ellenborough,  C.J.  Therefore,  where  a  person,  knowing  that 
the  goods  are  not  paid  for,  takes  an  assignment  of  the  bill  of  lading  and 
agrees  to  pay  for  them,  the  goods  not  having  been  paid  for,  he  cannot 
resist  the  right  of  the  vendor  to  stop.  Salomons  v.  Nissen,  2  T.  R.  674. 
Where  the  bill  of  lading  had  been  obtained  by  the  buyer,  from  the  seller's 
a.oent,  by  means  of  a  false  representation,  this  was  held  not  to  defeat  the 
right  to  stop  in  transitu.  The  Marie  Joseph,  L.  R.,  1  P.  C.  219.  But, 
the  knowledge,  that  the  consignor  has  not  received  a  moiiev  payment, 
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hut  has  taken  the  acceptance  of  the  consignee,  will  not  prevent  the 
assignment  from  destroying  the  right  to  stop.  Cuming  v.  Br 07vn,  9  East, 
506.  Jones  v.  Jones,  8  M.  &  W.  431.  The  criterion  in  these  cases  is, 
whether  the  purchaser  takes  the  assignment  fairly  and  honestly. 
Salomons  v.  Nissen,  2  T.  R.  681  ;  Cuming  v.  Broivn,  9  East,  516. 

Under  sect.  47,  ante,  p.  976,  an  assignment  by  the  consignee  of  the  bill 
of  lading  by  way  of  pledge  defeats  the  right  of  the  vendor,  to  the  extent 
only  of  the  pledge.  So,  an  unpaid  vendor,  A.,  is  entitled  to  have  the 
purchase-money  due  to  him,  from  his  vendee  B.  satisfied  out  of  unpaid 
purchase-money,  due  from  the  sub- vendee  C.  to  B.  if  A.  stop  in  transitu, 
prior  to  C.  having  paid  over  the  latter  to  B.     Ex  pte.  Golding,  Davis, 

6  Co.,  13  Ch.  D.  628,  C.  A.  ;  Kemp  v.  Folk,  7  Ap.  Ca.  573,  D.  P.  In 
Spalding  v.  Ending,  6  Beav.  376,  it  was  held  that  the  goods  could  not 
be  retained  as  security  for  a  general  balance  of  account,  but  only  for  the 
specific  advance  made  upon  the  bill  of  lading.  It  has,  however,  since 
been  decided  that  an  indorsement  as  security  for  a  pre-existing  debt  is 
sufficient.  Leash  v.  Scott,  2  Q.  B.  D.  376,  C.  A.  ;  overruling  on  this 
point  Rodger  v.  Comptoir  d'Escompte  de  Paris,  ante,  p.  979.  The  opera- 
tion of  a  bond  fide  indorsement  to  defeat  the  right  to  stop  in  transitu  is 
not  affected  by  the  Bills  of  Lading  Act  (18  &  19  V.  c.  Ill)  :  see  sect.  2, 
cited  ante,  p.  458  ;  Kemp  v.  Cunavan,  15  Ir.  C.  L.  B.  216;  see  also 
The  Tigress,  B.  &  L.  38 ;  32  L.  J  ,  P.  M.  &  A.  97,  per  Cur. 

Defendant  sold  to  the  plaintiff  wheat,  to  be  paid  for  by  draft  to  be 
remitted  on  receipt  of  the  bill  of  lading  and  invoice  ;  it  was  shipped,  by 
order  of  the  plaintiff,  for  and  on  account  of,  and  at  the  risk  of  the  plaintiff, 
and  the  bill  of  lading  was  indorsed  by  the  defendant  to  the  plaintiff;  the 
plaintiff  received  the  bill  of  lading  and  invoice,  but  did  not  remit  any 
draft ;  held,  that  defendant  could  not  stop  in  transitu.  Wilmshurst  v. 
Boiuker,  7  M.  &  Gr.  828,  Ex.  Ch. 

An  actual  indorsement  and  delivery  of  the  bill  of  lading  is  not  essential 
to  defeat  the  right  of  stoppage.  The  property  may  be  transferred  by  the 
consignee  under  circumstances  equivalent  to  an  indorsement.  Dick  v. 
Lumsden,  Peake,  189 ;  Davis  v.  Reynolds,  4  Camp.  267. 

The  rights  of  the  parties  may  be  affected  by  the  state  of  things  between 
them,  when  the  bill  of  lading  was  signed  and  indorsed ;  thus,  where  the 
consignor  was  indebted  to  the  consignee  on  the  balance  of  accounts, 
including  bills  of  exchange  accepted  by  the  consignee  for  him,  it  was  held 
that  goods  shipped  on  account  of  this  balance  could  not  be  stopped  by  the 
consignor,  upon  the  consignee  becoming  insolvent  before  the  bills  were 
paid.      Vertue  v.  Jewell,  4  Camp.  31. 

While  the  goods  remain  in  the  hands  of  the  seller's  agent,  the  right 
to  stop  them,  on  the  insolvency  of  the  buyer,  may  also  be  divested  in 
other  ways.  Thus,  where  the  seller  of  goods  gave  the  buyer  a  delivery 
order,  which  he  lodged  with  the  wharfinger,  A.,  in  whose  hands  they 
were,  this  divested  the  seller's  right,  whether  A.  had  or  had  not  trans- 
ferred the  goods  in  his  books  into  the  buyer's  name.  Harman  v. 
Anderson,  2  Camp.  243.  So,  where  goods  are  lodged  in  dock,  the 
indorsement  of  the  dock  warrant  for  a  valuable  consideration  will  divest 
the  vendor's  right ;  Spear  v.  Travers,  4  Camp.  251 ;  Zwinger  v.  Samuda, 

7  Taunt.  265  ;  and  the  delivery  of  the  warrant  is  sufficient  without  any 
transfer  being  made  in  the  books  of  the  dock  company.  Keyser  v.  Snse, 
Gow,  58.  So,  where  a  warehouseman  sold  goods,  and  received  warehouse 
rent  from  the  buyer,  Ld.  Ellenborough  ruled  that  this  put  an  end  to  the 
right  to  stop,  as  much  as  if  the  goods  had  been  removed  to  the  buyer's 
own  warehouse.  Hurry  v.  Mangles,  1  Camp.  452.  So,  the  change  of 
mark  on  bales  of  goods  in  a  warehouse  was  held  to  operate  as  an  actual 
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delivery  of  the  goods.  Stovelcl  v.  Hughes,  14  East,  308,  per  Ld.  Ellen- 
borough,  C.J.  See  also  Cooper  v.  Bill,  3  H.  &  C.  722  ;  34  L.  J.,  Ex.  161. 
But,  where  anything  is  to  be  previously  done  on  the  part  of  the  seller  to 
ascertain  and  perfect  the  specific  subject  of  the  sale,  such  as  weighing 
the  goods,  &c,  an  order  for  delivery  may  be  countermanded  before  such 
previous  act  has  been  done ;  Abbott  on  Shipping,  379  ;  and  the  vendor 
may  consequently  stop  the  goods.  Withers  v.  Lyss,  4  Camp.  237 ; 
Shepley  v.  Davis,  5  Taunt.  617 ;  Swanwick  v.  Sothern,  9  Ad.  &  E.  895. 
When  there  is  no  lien  for  the  price,  and  the  goods  have  once  vested  in  the 
purchaser,  a  redelivery  of  them  to  the  vendor  for  repacking  will  not  enable 
him  to  stop  them.     Valpy  v.  Gibson,  4  C.  B.  837. 

Statute  of  Limitations.]  By  stat.  21  J.  1,  c.  16,  s.  3,  actions  upon  the 
case  (other  than  for  slander),  must  be  brought  within  6  years  after  the 
cause  of  such  action ;  an  action  for  the  conversion  of  goods  is  within  this 
provision.  Where  the  possession  was  originally  legal,  the  statute  runs 
from  the  demand  and  refusal,  and  no  previous  demand  and  refusal  will 
be  presumed.  Topham  v.  Braddick,  1  Taunt.  577,  per  Lawrence,  J.  It 
seems,  however,  that  the  defendant  may  show  a  previous  conversion  more 
than  six  years  ago  ;  but  a  jury  will  not  be  directed  to  presume  one  from 
equivocal  evidence,  as  from  an  earlier  demand  by  the  plaintiff;  for  this 
would  be  setting  up  the  defendant's  own  wrong  to  defeat  the  action. 
Philpott  v.  Kelley,  3  Ad.  &  E.  106.  Where  A.'s  title  deeds  were  fraudu- 
lently taken  by  B.,  and  deposited  as  security  with  C,  who  held  them 
without  notice  of  the  fraud,  the  statute  did  not  run  until  a  demand 
and  refusal.  Spackman  v.  Foster,  11  Q.  B.  I).  99.  And  where  C,  after 
six  years  from  the  deposit  of  the  deeds  with  him,  transferred  them  to  D., 
the  statute  was  held  to  run  only  from  a  demand  on  D.,  and  refusal  by  him, 
irrespective  of  the  question  whether  A.  had  a  previous  right  of  action 
against  C.  Miller  v.  Dell,  (1891)  1  Q.  B.  468,  C.  A.  Where  a  bailee  con- 
verts the  goods  bailed,  the  owner  may  sue  at  once,  or  wait  till  he  has  made 
a  demand  to  redeliver,  which  has  been  refused.  See  Wilkinson  v.  Verity, 
L.  Ft.,  6  C.  P.  206,  where  the  form  of  action  was  detinue.  In  Bingham 
v.  Clements,  12  Q.  B.  260,  267,  it  was  observed  by  the  court  that,  after  an 
"  actual  conversion"  by  taking,  "no  subsequent  demand  and  refusal  will 
constitute  a  second  conversion."  As  to  the  effect  of  fraudulent  conceal- 
ment of  cause  of  action,  see  ante,  p.  673. 

As  to  the  application  of  the  stats.  3  &  4  W.  4,  c.  27,  and  37  &  38  V.  c.  57, 
to  heriots,  vide  post,  pp.  1059,  1051. 

Mitigation  of  Damages.]  If  the  defendant  only  plead  that  he  did  not 
convert  the  goods,  he  cannot  cross-examine  the  plaintiff's  witnesses  to 
show,  in  mitigation  of  damages,  that  the  goods  really  belonged  to  a  third 
person.  Finch  v.  Blount,  7  C.  &  P.  478.  Whether  in  an  action  by  a 
rightful  executor  against  an  executor  de  son  tort,  the  latter  may  prove,  in 
mitigation  of  damages,  that  he  has  paid  the  debts  of  the  deceased,  see 
post,  Part  III.,  sub  tit.  Actions  by  Executors.  Though  a  conversion 
cannot  be  purged,  yet  the  defendant  may  show,  in  mitigation  of  damages, 
that  he  has  returned  the  goods.  Rutland's  (Cs.  of)  case,  1  Bol.  Abr.  5. 
See  Moon  v.  Raphael,  and  other  cases  cited  ante,  pp.  966,  967. 
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In  order  to  maintain  this  action  it  is  enough  to  show  that  the  plaintiff 
is  entitled  to  the  possession  of  goods  wrongfully  held  by  the  defendant. 
Gledstane  v.  Hewitt,  1   C.   &   J.  565.     Many  of   the   cases  referred  to 


982  Action  for  Detention  of  Goods. 

respecting  the  evidence  in  an  action  for  conversion,  will  apply  to  this 
action  also. 

Detention  by  the  defendant.^  Detinue  does  not  lie  against  him  who 
never  had  possession  of  the  chattel,  but  it  does  against  him  who  once  had 
it,  but  has  improperly  parted  with  the  possession  of  it ;  Jones  v.  Dowle,  9 
M.  &  W.  19 ;  or,  has  by  carelessness  lost  that  which  it  was  his  duty  to 
keep  safely,  as  title  deeds  entrusted  to  a  solicitor.  Reeve  v.  Palmer, 
infra.  If  a  document  of  title,  as  a  debenture  or  coupon,  or  a  policy  of 
insurance,  be  voluntarily  given  away  by  A.  to  B.  "  to  make  the  best  of  it 
for  himself,"  it  cannot  be  recovered  by  A.'s  executors;  for  the  property 
in  the  paper  passed  ;  though  such  a  transfer  by  hand  may  be  incomplete 
for  the  purpose  of  transferring  any  legal  interest  in  the  property  repre- 
sented. Barton  v.  Gainer,  3  H.  &  N.  387  ;  27  L.  J.,  Ex.  390  ;  Bummens 
v.  Hare,  1  Ex.  D.  169,  C.  A.  Where  the  casual  finder  of  an  article  after- 
wards loses  it,  the  owner  cannot  maintain  detinue  against  him.  Com.  Dig. 
Detinue  (D).  Where  two  or  more  jointly  interested  in  a  chattel,  deposit 
it  with  a  stranger,  a  demand  by  one  in  his  own  name  only,  and  not  on 
behalf  of  all,  will  not  entitle  him  to  maintain  detinue  for  it.  At  wood  v. 
Ernest,  13  C.  B.  881 ;  22  L.  J.,  C.  P.  225. 

Detinue  will  lie  for  the  detention  of  specific  coins  belonging  to  the 
plaintiff.  But  owing,  it  would  seem,  to  the  difficulty  of  identifying  the 
coins  with  sufficient  accuracy  to  maintain  the  action,  it  is  somewhat 
loosely  laid  down  in  the  old  authorities  that  detinue  does  not  lie  for 
money,  not  in  any  bag  or  chest,  because  detinue  must  be  for  a 
certain  thing,  as  of  money  in  bags.  Fitzherb.  Nat.  Brev.  138 ;  Jenkins 
Cent.  207. 

Where  the  defendant  has  lost  the  plaintiff's  goods  by  negligence,  as 
where  a  solicitor  loses  his  client's  title  deeds,  the  mere  fact  of  loss  is  not 
a  defence  ;  for  this  is  setting  up  his  own  wrongful  act ;  and  detinue  lies 
though  the  demand  be  after  the  loss.  Beeve  v.  Palmer,  5  C.  B.,  N.  S.  84  ; 
27  L.  J.,  C.  P.  327  ;  5  C.  B.,  N.  S.  91  ;  28  L.  J.,  C.  P.  168,  Ex.  Ch.  But, 
a  loss  by  mere  accident,  without  negligence  is  an  answer.  S.  C. ;  Boux  v. 
Wiseman,  1  F.  &  F.  45;  Com.  Dig.  Detinue  (D).  The  giving  notice  by 
the  defendant  to  a  trustee  or  stakeholder,  not  to  hand  over  the  property 
to  the  plaintiff,  does  not  render  the  defendant  liable  to  an  action  of 
detinue.     Latter  v.  White,  L.  R.,  5  H.  L.  578. 

Property  orpiossession,  of  the  j)la  intiff.]  Detinue  is  frequently  brought 
to  recover  the  title  deeds  of  real  estate  ;  the  proper  plaintiff  is  the  person 
in  whom  the  legal  estate  is  vested.  See  Atkinson  v.  Baker,  4  T.  R.  229. 
Thus,  the  tenant  for  life  is  entitled  to  recover  the  deeds  from  the 
remainderman.  Allwood  v.  Heywood,  1  H.  &  C.  745  ;  32  L.  J.,  Ex.  153; 
Leathes  v.  Leathes,  5  Ch.  D.  22i.  See  Thomas'  note  (o)  to  BuckhnrsVs, 
Ld.,  case,  1  Rep.  2  b.  And,  on  the  death  of  a  tenant  for  life  the  reversioner 
may  recover  the  deeds  from  a  person  with  whom  they  have  been  deposited 
by  the  tenant  for  life,  as  security  for  an  advance.  Easton  v.  London,  33 
L.  J.,  Ex.  34.  So,  where  A.  mortgaged  to  the  plaintiff  a  freehold  estate, 
and  the  deed  purported  to  convey  "  all  deeds,"  &c,  and  A.  afterwards 
deposited  the  original  deeds  with  a  banker  as  a  security ;  held,  that  the 
plaintiff  might  recover  them  from  the  banker  in  detinue.  Newton  v.  Beck, 
3  H.  &  N.  220 ;  27  L.  J.,  Ex.  272.  Where  the  title  deeds  of  an  estate 
are  bailed,  the  bailor  cannot  maintain  the  action  if  he  have  parted  with 
the  estate  since  the  bailment.  Philips  v.  Bobinson,  4  Bing.  106  ;  following 
Vin.  Abr.  Detinue  (C),  pi.  2.  Where  several  persons  have  interests  in  a 
deed  any  of  them  having  possession  can  retain  it  against  the  others ; 
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Foster  v.  Crabb,  12  C.  B.  136  :  and  so  can  a  stranger  with  whom  it  has 
been  lawfully  bailed  for  safe  custody;  W rigid  v.  Robotham,  33  Ch.  D. 
106,  C.  A.  The  interests  may,  however,  be  subject  to  an  agreement 
that  one  of  the  co-owners  shall  have  possession,  as  where  N.,  the  owner 
of  a  gold  box,  sold  a  half  share  in  it  to  F.,  on  the  terms  that  N.  should 
have  possession  of  it  till  it  was  sold;  N.  intrusted  the  box  to  F.  to  take 
to  an  auctioneer  for  sale,  and  F.  deposited  it  with  H.  as  security  for 
his  own  debt  to  H.  ;  it  was  held  that  N.  had  a  special  property  in  the  box 
which  entitled  him  to  recover  it  from  H.       Nyberg  v.  Handelaar,  (1892) 

2  Q.  B.  202,  C.  A.  Where  there  has  been  an  equitable  deposit  of  deeds, 
to  secure  a  loan,  detinue  will  not  lie  for  their  recovery  till  payment, 
although  a  tender  has  been  refused.  Bank  of  Neiv  South  Wales  v. 
O'Connor,  14  Ap.  Ca.  273,  J.  C.  A  lessor  is  not  entitled  as  against  the 
lessee  to  the  possession  of  the  lease,  though  the  term  has  expired.  Hall 
v.  Ball,  3  M.  &  Gr.  242 ;  Elworthy  v.  Sandford,  3  H.  &  C.  330 ;  34 
L.  J.,  Ex.  42. 

The  receiver  of  letters  has  such  a  property  in  the  paper  on  which  they 
are  written,  as  that  he  may  maintain  an  action  of  detinue  against  the 
sender,  if  by  any  means  the  letters  get  back  into  the  possession  of  the 
latter.  Oliver  v.  Oliver,  11  C.  B.,  N.  S.  139;  31  L.  J.,  C.  P.  4.  Where 
a  debtor  sends  his  creditor  half  a  bank  note,  intending  afterwards  to  send 
him  the  second  half  in  satisfaction  of  his  debt,  the  property  in  the  first 
half  so  sent  remains  in  the  sender  until  he  remits  the  second  half,  and 
the  creditor  is  bound  to  restore  it  to  him  on  demand.     Smith  v.  Mundy, 

3  E.  &E.  22  ;  29  L.  J.,  Q.  B.  172.  A.  obtained  from  the  Herald's  College 
a  grant  of  arms  to  be  borne  by  him  and  his  descendants,  and  the  descen- 
dants of  his  deceased  brother  B.  ;  it  was  held  that  the  sons  of  B.  had  not 
such  an  exclusive  interest  in  the  grant,  as  to  entitle  them  after  A. 's  death, 
to  maintain  an  action  of  detinue  against  A.'s  widow,  who  retained  posses- 
sion of  it,  and  to  whom  all  A.'s  household  effects  were  bequeathed. 
Stubs  v.  Stubs,  1  H.  &  C.  257  ;  31  L.  J.,  Ex.  510. 

Damages — Return  of  property.}  In  detinue,  the  damages  are  in  general 
merely  nominal ;  but  the  jury  find  the  value  of  the  articles  detained,  and 
the  common  law  judgment  is,  that  the  plaintiff  recover  the  articles  or  their 
value,  together  with  the  damages  and  costs  found  by  the  verdict,  and  the 
costs  of  increase.  See  Phillips  v.  Jones,  15  Q.  B.  859;  19  L.  J.,  Q.  B. 
374,  Ex.  Ch.  Special  damages  may,  it  would  seem,  be  recovered  for  the 
detention,  if  laid  in  the  statement  of  claim.  See  Williams  v.  Archer, 
5  C.  B.  318 ;  Crossfield  v.  Such,  8  Exch.  159  ;  22  L.  J.,  Ex.  65  ;  Wiley  v. 
Crawford,  E.  B.  &  E.  253;  30  L.  J.,  Q.  B.  319,  Ex.  Ch. ;  and  Dreyfus 
v.  Peruvian  Guano  Co.,  42  Ch.  D.  66;  43  Ch.  D.  316,  C.  A.  varied  in 
D.  P.  (1892)  A.  C.  166.  And  by  Bules,  1883,  O.  xxxvi.  r.  58,  "  Where 
damages  are  to  be  assessed  in  respect  of  any  continuing  cause  of  action, 
they  shall  be  assessed  down  to  the  time  of  the  assessment."  Where 
there  are  separate  parcels  of  goods,  the  jury  ought  to  find  the  value  of 
each  ;  for  the  defendant  may,  perhaps,  give  up  some  in  specie,  and  pay 
damages  for  the  rest.  Pawly  v.  Holly,  2  W.  Bl.  853  ;  Sandford  v.  Alcock, 
10  M.  &  W.  689.  Special  damage  may  be  recovered  although  the  goods 
were  before  action  given  up  under  a  magistrate's  order  made  under  2  &  3 
V.  c.  71,  s.  40.     Midland  Ry.  Co.  v.  Martin,  (1893)  2  Q.  B.  172. 

By  Rules,  1883,  O.  xlii.  r.  6,  "  A  judgment  for  the  recovery  of  any 
property,  other  than  land  or  money,  may  be  enforced  (a)  by  writ  for  the 
delivery  of  the  property."  And  by  0.  xlviii.  r.  1,  "  The  court  or  a  judge 
may,  upon  the  application  of  the  plaintiff,  order  that  execution  shall  issue 
for  the  delivery  of  the  property,  without  giving  the  defendant  the  option 


984  Action  for  Detention  of  Goods. 

of  retaining  the  property  upon  paying  the  value  assessed,  if  any,  and  that 
if  the  property  cannot  be  found  and  unless  the  court  or  a  judge  shall 
otherwise  order,  the  sheriff'  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  sheriff's  bailiwick  till  the  defendant  deliver  the 
property ;  or  at  the  option  of  the  plaintiff,  that  the  sheriff  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value,  if  any,  of  the  property." 
And  by  r.  2,  "  The  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of 
execution,  be  entitled  to  have  made  of  the  defendant's  goods  the  damages, 
and  costs,  awarded,  and  interest."  These  rules  replace  C.  L.  P.  Act,  1854, 
s.  78,  now  repealed  by  46  &  47  V.  c.  49.  O.  xlviii.  does  not  apply  unless 
the  value  of  the  chattel  has  been  assessed.  Corbett  v.  Leivin,  W.  N. 
1884,  p.  62,  Field,  J.,  following  Chilton  v.  Carrington,  15  C.  B.  730  ;  24 
L.  J.,  C.  P.  78.  It  has  been  suggested  that  an  order  for  delivery  would 
only  be  made  on  such  just  allowances  being  made  by  the  plaintiff  as 
would  be  made  in  assessing  damages  in  trespass  or  trover,  and  that 
the  value  would  be  assessed  on  the  same  basis,  vide  ante,  pp.  925,  966. 
Dreyfus  v.  Peruvian  Guano  Co.,  (1S92)  A.  C.  176,  n.,  186,  fer  Lds. 
Macnaghten  and  Watson.  As  to  damages  where  a  receiver  has  been 
appointed,  vide  S.  C. 

Costs.]  This  action  is  to  be  treated  as  "  founded  on  tort  "  for  the 
purposes  of  the  County  Courts  Act,  1888,  s.  116,  ante,  pp.  301  et  seq. 
Bryant  v.  Herbert,  3  C.'P.  D.  389,  C.  A. 


Defence. 

By  Rules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  now  plead  a  general 
denial  of  the  allegations  in  the  statement  of  claim,  and  r.  15  requires  him 
to  state  all  such  facts  on  which  he  relies,  as  do  not  appear  therein,  and 
if  not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  Vide 
ante,  p.  309. 

Leave  and  Licence.]  This  defence  is  not  supported  by  proof  of  a 
delivery  by  the  plaintiff  to  the  defendant,  in  the  supposed  performance  of 
a  contract  which  never  existed.     Grecjson  v.  Ruck,  4  Q.  B.  737. 

Illegality.]     Where  goods  have  been  deposited  or  pledged  with  the 
defendant  as  part  of  an  illegal  or  immoral  agreement,  the  maxim  "in 
pari  delicto  potior  est  conditio  defendentis"  applies,  and  the  plaintift. 
cannot  recover  them.      Taylor  v.  Chester,  L.  R.,  4  Q.  B.  309. 

Statute  of  Limitations.]  By  stat.  21  J.  1,  c.  16,  s.  3,  an  action  of 
detinue  must  be  brought  within  6  years  after  the  cause  of  such  action. 
The  possession  of  title  deeds  should  go  with  the  estate,  to  which  they 
belong,  and  as  long  as  a  person  is  apparent  owner  of  an  estate,  occupying 
it  under  a  title,  the  possession  of  the  title  deeds  is  not  adverse  to  the  real 
owner,  and  the  statute  does  not  begin  to  run  till  it  turns  out  that  the 
person,  having  the  deeds,  is  not  entitled  to  keep  them.  Plant  v.  Cotterell, 
5  H.  &  N.  430;  29  L.  J.,  Ex.  198.  As  to  the  time  when  the  statute  begins 
to  run  in  the  case  of  deeds  fraudulently  pledged,  see  Spademan,  v.  Foster, 
11  Q.  B.  D.  99  and  in  the  case  of  successive  detentions,  see  Miller  v.  Dell, 
(1891)  1  Q.  B.  468,  C.  A.  ;  and  of  a  bailment,  see  Wilkinson  v.  Verity, 
L.  B.,  6  C.  P.  206,  which  cases  are  cited  ante,  p.  981. 
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ACTION  FOR  THE  RECOVERY  OF  LAND. 

General  Evidence  for  the  Plaintiff. 

The  proceedings  in  the  action  of  ejectment  were  entirely  altered  by  the 
C.  L.  P.  Act,  1852,  ss.  168—222.  The  J.  Acts  and  Rules  thereunder, 
again  modified  the  practice,  and  the  name  "  action  for  the  recovery  of 
possession  of  land"  has  been  substituted  for  that  of  ejectment,  although 
the  latter  name  is  for  brevity  hereinafter  frequently  used.  The  action  is 
commenced  bv  a  writ,  and  followed  by  pleadings  as  in  other  actions.  The 
C.  L.  P.  Act,  1852,  ss.  168—207,  have  been  repealed  by  46  &  47  V.  c.  49,  and 
the  practice  under  those  sections  is  no  longer  in  force,  vide  ante,  p.  744. 

The  pleadings  will  now  show  the  right  to  possession  on  which  the 
plaintiff  relies,  and  which  he  must  prove  at  the  trial.  See  Rules,  1883, 
O.  xix.  rr.  2,  4;  App.  C.  sect,  vii.,  Phillips  v.  Phillips,  4  Q.  B.  D.  127, 
C.  A.,  and  Davis  v.  James,  26  Ch.  D.  778.  As  to  the  manner  in  which 
the  defendant  may  plead  his  defence,  vide  post,  pp.  1050,  1051.  It  seems 
that  the  jury  must  still  find  which  of  the  plaintiffs,  if  more  than  one,  is 
entitled,  and  whether  to  the  whole,  or  to  what  part ;  O.  xvi.  r.  1,  replacing 
C.  L.  P.  Act,  1852,  s.  180.  Where  the  plaintiff  succeeds  as  to  part  only, 
of  the  land,  the  verdict  is  entered  distributively,  and  the  costs  are  taxed 
accordingly  under  O.  lxv.  r.  1,  ante,  p.  297  ;  Jones  v.  Curling,  13  Q.  B.  D. 
262,  C.  A.  As  to  the  effect  of  the  opposite  party  not  appearing  at  the 
trial,  vide  ante,  p.  292. 

As  to  which  party  is  to  begin  at  the  trial,  vide  ante,  p.  287. 

Proof  of  a  sufficient  title. — By  mere  possession.]  The  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  the 
defendant's.  Martinx.  Strachan,  5  T.  R.  107,  110,  n.  A  title  gained  by 
the  old  Statute  of  Limitations  has  been  held  sufficient  in  ejectment  ; 
Stocher  v.  Berny,  1  Ld.  Raym.  741  ;  Cholmondcley  v.  Clinton,  2  J.  &  W. 
156  ;  altbough  the  defendant  may  have  been  in  possession  for  several 
vears  next  before  the  suit.  Doe  d.  Harding  v.  Cooke,  7  Bing.  346.  And 
the  stats.  3  &  4  W.  4,  c.  27,  s.  34,  and  37  &  38  V.  c.  57,  p>ost,  PP-  1050' 
1057,  by  expressly  extinguishing  all  right  and  title  of  the  party  out 
of  possession,  give  a  clear  title  to  him  who  has  been  in  possession,  or  in 
the  receipt  of  the  rent  for  12  (formerly  20)  years,  by  himself,  or  by  those 
through  whom  he  claims.  Scott  v.  Nixon,  3  Dru.  &  War.  388  ;  vide  post, 
Defence,  p.  1058.  Mere  possession  for  less  than  12  (formerly  20)  years  is 
prima  facie  evidence  of  title,  and  (no  other  interest  appearing  in  proof) 
evidence  of  seisin  in  fee.  Allen  v.  Bivington,  2  Wms.  Saund.  Ill  ;  Doe  d. 
Smith  v.  Webber,  1  Ad.  &  E.  119  ;  Doe  d.  Carr  v.  Billi/ard,  3  M.  &  Ry. 
Ill ;  Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945,  953  ;  B.  N.  P.  103  ;  and  the 
dictum  of  Holroyd,  J.,  in  Harper  v.  Charlesivorth,  4  B.  &  C.  574.  592 — 4, 
contra,  is  not  law.  Where  the  defendant  forcibly  expelled  the  plaintiff, 
who  had  been  in  possession  for  a  year  as  tenant,  Ld.  Tenterden.  C.J., 
ruled  this  to  be  sufficient  proof  of  title  as  against  the  defendant,  who 
showed  none.  Doe  d.  Hughes  v.  Dyeball,  M.  &  M.  346  ;  S.  C,  3  C.  &  P. 
610.  So,  where  a  man  enclosed  waste  land,  and  died  after  he  had  been 
in  possession  less  than  20  years,  the  heir  of  the  person  to  whom  he  had 
devised  it,  was  held  entitled  to  maintain  ejectment  against  a  person  who 
had  entered  upon  the  land,  and  could  not  show  title  or  possession  prior  to 
the  testator.  Ashcr  v.  Whitlock,  L.  R.,  1  Q.  B.  1.  And  plaintiff  may,  in 
such  a  case,  recover  on  proof  of  prior  possession,  though  he  has  attempted, 
without  success,  at  the  trial  to  show  another  title.  Davison  v.  Gent,  1 
H.  &  N.  744  ;  26  L.  J.,  Ex.  122.     But,  after  a  verdict  on  the  title  relied 
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upon,  it  is  then  too  late  to  rely  on  mere  possession,  on  a  motion  for  a  new 
trial.  Doe  d.  Woodhouse  v.  Powell,  8  Q.  B.  576.  It  has  been  held  that  a 
mere  wrong- doer  may  set  up  the  title  of  a  third  party,  or  avail  himself  of 
any  such  title  appearing  in  the  plaintiffs  evidence.  Doe  d.  Carter  v. 
Barnard,  ante,  p.  985.  And  the  proposition  laid  down  in  the  judgment  in 
Asher  v.  Whitloch,  L.  R.,  1  Q.  B.  6,  7,  ante,  p.  985,  that  "  possession  is 
good  title  against  all  but  the  true  owner,"  although  correct  under  the 
particular  facts  of  that  case  would,  as  a  general  principle,  appear  to  be 
somewhat  too  large.  The  lessee  for  years  of  a  copyholder,  may  recover 
as  against  any  one  but  the  lord,  without  proof  of  a  custom  or  licence  to 
demise  for  years.     Doe  d.  Tresidder  v.  Tresidder,  1  Q.  B.  416. 

A  tenant  who  has  come  in  under,  or  paid  rent  to  another,  cannot  in 
general  dispute  his  title,  see  post,  pp.  993  et  seq.  And  a  party  may  be 
estopped  from  disputing  the  title  of  another  in  this  action,  by  having 
referred  the  question  of  right  to  an  arbitrator,  who  awarded  in  favour  of 
the  plaintiff.  Doe  d.  Morris  v.  Bosser,  3  East,  11.  So  where  the  question 
of  tenancy  and  rent  had  been  submitted  to  the  M.  B.  by  an  amicable  suit, 
the  tenant  could  not  dispute  the  plaintiff's  title  to  rent,' after  acquiescence 
in  the  decree  of  the  M.  B.  against  him.    Allason  v.  Stark,  9  Ad.  &  E.  255. 

Proof  of  a  sufficient  title— By  receipt  of  rent  and  profits.]  On  the 
same  principle  on  which  a  person  in  possession  is  held  to  have  a  good 
title  against  everybody  except  the  legal  owner  of  the  estate,  a  person  who 
is  reversioner,  by  reason  of  the  payment  of  rent  to  him,  has  a  good  title 
against  any  person  not  the  real  owner  of  the  estate.  Daintryy.  BrocMe- 
hurst,  3  Exch.  207,  per  Barke,  B.  ;  Doe  d.  Lichfield  v.  Stacey,  6  C.  &  B. 
139.  This  proposition  is,  however,  as  above  observed,  somewhat  too 
broad  to  be  universally  true  ;  but  it  is  quite  clear  that  the  receipt  of  the 
rents  and  profits  of  land,  as  evidence  of  title,  stands  on  the  same  footing 
as  actual  possession. 

Title,  at  what  time.]  The  plaintiff  must  also  show  that  he  had  a  right 
of  entry  at  the  time  mentioned  in  the  writ.  B.N.  P.  105.  If  his  entry  be 
barred  by  the  Statute  of  Bimitations  or  otherwise,  he  cannot  recover.  If 
his  right  to  enter,  therefore,  has  accrued  more  than  12  (formerly  20)  years 
before  the  bringing  of  the  action,  lie  must  be  prepared  to  "show  himself 
within  some  of  the  exceptions  in  the  statute.  See  the  statute,  p>ost, 
Defence,  pp.  1054  et  seq.  The  plaintiff  could  formerly  claim  in  the  writ 
the  land  as  from  a  prior  date  ;  but  under  the  J.  Acts,  the  only  date 
mentioned  in  the  writ  is  its  date  (see  Bules  1883,  App.  (A.)  Bart  I.,  No.  1)  ; 
that  date  must  never  be  earlier  than  the  day  on  which  the  title  could 
formerly  have  been  laid  in  the  writ.  The  plaintiff  may,  however,  for  the 
purpose  of  recovering  mesne  profits  from  an  earlier  day,  lay  his  title,  or, 
in  other  words,  claim  the  right  of  possession  of  the  premises  from  such 
last-mentioned  day. 

An  heir-at-law  may  lay  his  title  on  the  day  on  which  his  ancestor  died. 
Boe  d.  Wrangham  v.  Hersey,  3  Wils.  274.  And,  a  posthumous  child  taking 
lands  by  way  of  remainder  under  statute  10  &  11  W.  3,  c.  22  (c.  16  Buff.), 
may  lay  his  title  on  the  day  of  his  father's  death  ;  semble,  per  Bd.  Hard- 
wicke,  B.  N.  B.  105.  Where  a  person  came  lawfully  into  possession,  so 
that  ejectment  cannot  be  maintained  until  such  possession  has  been 
determined  by  demand  or  otherwise,  the  title  must  be  laid  after  the 
demand.  Bight  v.  Beard,  13  East,  210  ;  Doe  d.  Loscombe  v.  Clifford,  2 
Car.  &  K.  448.  So,  where  there  has  been  a  tenancy  at  will,  the  title  cannot 
be  laid  on  a  day  antecedent  to  the  determination  of  the  will.  Goodtitle 
d.  Callaway  v.  Herbert,  4  T.  B.  680.     See  post,-  pp.  996,  997.     But,  in 
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ejectment  by  a  mortgagee  against  a  mortgagor  in  possession,  the  title 
may  be  laid  on  a  day  anterior  to  the  actual  determination  of  the  will  ;  per 
Buller,  J.,  Birch  v.  Wright,  1  T.  R.  383.  But,  if  a  clause  be  inserted  in 
the  mortgage-deed  that  the  mortgagor  shall  continue  in  possession  until 
default  made  in  payment,  on  a  day  fixed,  this  amounts  to  a  re-demise,  and 
the  title  must  be  laid  on  a  day  subsequent  to  the  time  for  payment. 
Wilkinson  v.  Hall,  3  N.  C.  508.  See  ^>ost,  Action  for  recovery  of  land  by 
mortgagee,  p.  1045.  But,  the  day  on  which  the  title  is  laid  may  be 
amended  at  N.  P.,  so  as  to  suit  the  proof  of  title.  Doe  d.  Edwards  v. 
Leach,  3  M.  &  Gr.  229 :  Doe  d.  Simpson  v.  Hall,  5  M.  &  Gr.  795  ;  and  see 
Eules  1883,  0.  xxviii.  r.  1,  ante,  p.  292. 

Title,  in  whom.']  All  the  persons  in  whom  the  title  is  alleged  to  be 
should  be  named  in  the  writ,  and  the  jury  at  the  trial  will  find  which  of 
them  are  entitled,  and  whether  to  the  whole,  or  to  what  part.  Rules  1883,. 
0.  xvi.  r.  1,  replacing  C.  L.  P.  Act,  1852,  s.  180.  The  judge,  at  the  trial, 
may,  under  Rules  1883,  0.  xvi.  rr.  2,  11,  ante,  p.  90,  add  the  names  of 
any  persons  as  plaintiff's,  in  whom  it  turns  out  thab  the  legal  estate  is 
vested.  See  cases  cited  ante,  p.  91,  and  Blake  v.  Done,  7  H.  &  N.  465  ; 
31  L.  J.,  Ex.  100,  decided  under  the  C.  L.  P.  Act,  1852,  ss.  35,  222.  If 
several  joint  tenants  or  co-parceners  join,  the  whole  may  be  recovered. 
Doe  d.  Marsach  v.  Bead,  12  East,  57  ;  Doe  d.  Lulham  v.  Fenn,  3  Camp. 
190.  And  such  is  the  case  now  also,  with  tenants  in  common.  Elliss  v. 
Elliss,  E.  B.  &  E.  81 ;  27  L.  J.,  Q.  B.  316.  If  a  term  vest  in  executors, 
the  whole  land  may  be  recovered  under  a  claim  by  any  of  them.  Doe  d. 
Stace  v.  Wheeler,  15  M.  &  W.  623.  The  same  principle  would  seem  to 
apply  to  freeholds  where  the  testator  died  after  Dec.  31st,  1897, 
vide  2)ost,  pp.  1048,  1049.  The  payment  of  one  entire  rent  to  the 
common  agent  of  the  plaintiffs  is  prima  facie  evidence  of  their  title 
as  joint  tenants.  Doe  d.  Clarke  v.  Grant,  12  East,  221.  The  foregoing 
authorities,  however,  do  not  seem  to  apply  to  the  case  of  co-tenants,  or 
other  persons  having  distinct  interests  or  estates,  who  have  actually 
made  a  joint  lease,  and  who  bring  ejectment  to  recover  possession  of  the 
demised  premises  from  the  lessee,  or  any  one  claiming  under  him.  In 
such  a  case,  it  seems  to  be  immaterial  what  interest  any  co-lessor  has,  or 
whether  he  has  any  ;  for  the  tenant  is  estopped  by  the  lease.  But  where 
the  several  interests  of  the  joint  lessors  appeared  by  recital  in  the  lease, 
it  was  doubtful  whether  they  could  formerly  recover  as  joint  tenants, 
although  a  joint  right  of  re-entry  had  been  reserved.  Doe  d.  Campbell  v. 
Hamilton,  13  Q.  B.  977.  But  no  such  difficulty  seems  to  arise  under  the 
present  procedure.  See  Rules  1883,  0.  xvi.  rr.  1,  11,  ante,  pp.  90,  91. 
See  further,  Action  for  recovery  of  land  by  landlord,  x>ost,  p.  993. 

Proof  of  registered  title.]  Freehold  land  may  be  registered  under  the 
Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  with  an  absolute,  qualified 
or  possessory  title,  sects.  7,  8,  9  ;  a  land  certificate  is  then  given  to  the 
proprietor  by  the  registrar,  sect.  10  ;  so  leasehold  property  may  be  regis- 
tered with  or  without  a  declaration  of  absolute  title  of  lessor  to  grant  the 
lease,  sects.  13,  14 ;  an  office  copy  of  the  lease  is  then  given  by  the  regis- 
trar ;  sect.  16.  Charges  may  be  entered  on  the  register  and  certificates 
thereof  granted,  sect.  22.  By  sect.  80,  "any land  certificate  or  certificate 
of  charge  shall  be  prima  facie  evidence  of  the  several  matters  therein 
contained,  and  the  office  copy  of  a  registered  lease  shall  be  evidence  of  the 
contents  of  the  registered  lease."  By  sect.  107,  the  office  of  land  registry 
shall  have  a  seal,  and  by  sect.  120  each  district  registry  office  shall  also 
have  a  seal,  "and  any  instrument  purporting  to  be  sealed  with  such  seal 
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shall  be  admissible  in  evidence,  and,  if  a  copy,  the  same  shall  be  admis- 
sible in  like  maimer  as  the  original."  There  is  no  similar  provision  with 
reference  to  the  seal  of  the  principal  office,  but  this  is  presumably  supplied 
by  8  &  9  V.  c.  113,  s.  1,  ante,  p.  101,  or  14  &  15  V.  c.  99,  s.  14,  ante,  p.  102. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  8  (4),  subject 
to  any  registered  estates,  charges,  or  rights,  a  deposit  of  the  land 
certificate  or  office  copy  of  lease  shall,  for  the  purpose  of  creating  a 
lien  on  the  land  to  which  they  relate,  be  equivalent  to  a  deposit  of  the 
title  deeds.  By  sect.  20,  in  a  county  or  part  of  a  county  in  which 
registration  of  land  has  by  Order  in  Council  on  and  after  a  certain  day 
been  made  compulsory  on  sale,  a  person  shall  not  under  any  conveyance 
on  sale,  executed  on  or  after  that  day,  acquire  the  legal  estate  in  any 
freehold  land  in  that  county  or  part  of  a  county,  until  he  is  registered 
as  proprietor  of  the  land.  By  sect.  24  (1),  in  these  acts  all  hereditaments 
are  deemed  land,  but  registration  of  title  is  not  compulsory  as  to  an 
incorporeal  hereditament,  or  mines,  &c,  apart  from  the  surface,  or  a  lease 
for  less  than  40  years,  or  two  lives  yet  to  fall  in,  or  an  undivided  share  in 
lands,  and  some  other  cases. 

Proof  of  title. — Legal  estate.]  The  plaintiff  must  formerly  always  have 
proved  a  legal  title,  an  equitable  title  was  not  sufficient.  Doe  d.  Shewen 
v.  Wroot,  5  East,  138  ;  Doe  d.  North  v.  Webber,  2  N.  C.  922.  By  the  J.  Act, 
1873,  s.  24  (1),  ante,  p.  306,  the  court  is  to  give  the  plaintiff  the  same  relief 
on  an  equitable  title  that  the  Court  of  Chancery  would  formerly  have 
given,  and  where  the  equitable  owner  is  entitled  to  possession,  as  against 
the  person  in  possession,  he  is  bound  only  to  prove  an  equitable  title. 
See  General  Finance,  dc.  Co.  v.  Liberator,  dc.  Building  Soc,  10  Ch.  D. 
24,  per  M.R.  But,  the  effect  of  the  act  is  not  to  abolish  the  distinction 
between  legal  and  equitable  titles.  Joseph  v.  Lyons,  15  Q.  B.  D.  280, 
C.  A.  ;  Clements  v.  Matthews,  11  Q.  B.  D.  814,  per  Cotton,  L.J.  See 
furthermost,  pp.  1001,  1017.  By  sect.  25  (5),  ante,  p.  307,  a  mortgagor 
entitled  to  the  possession  of  land,  may  sue  for  the  recovery  thereof  in  his 
own  name,  if  his  mortgagee  have  not  given  notice  of  his  intention  to  enter 
into  possession,  or  receipt  of  the  rents  and  profits  thereof.  In  other  cases, 
however,  the  person  in  whom  the  legal  estate  is  vested  must  be  a  plaintiff  in 
the  action;  it  is  therefore  still  material  to  consider  where  it  is  vested.  Thus 
it  is  sometimes  necessary  to  consider  at  N.  V.  whether  a  use  is  executed  so 
as  to  give  the  legal  estate  to  the  cestui  que  use.  The  general  rule  is,  that, 
in  the  case  of  passive  trusts  created  by  deed  or  will,  the  use  must  either  be 
reduplicated,  if  limited  on  a  freehold,  or  must  be  limited  on  a  term  of  years ; 
otherwise  a  legal  estate  passes.  Thus,  if  the  feoffment  is  to  A.  and  his  heirs, 
to  the  use  of,  or  in  trust  for,  B.  and  his  heirs,  the  estate  of  B.  is  a  legal  seisin 
in  fee.  But,  if  the  conveyance  is  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  to  the  use  of  C.  and  his  heirs,  then  B.  has  a  legal,  and  C.  only  an  equit- 
able, estate.  So,  if  the  conveyance  is  to  A.  and  his  heirs,  to  the  use  of,  or  in 
trust  for,  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  B.  has  only  an  equit- 
able interest.  Doe  d. Lloyd  v.  Passingham, 6  B.  &  C.  305 ;  1  Steph.  Com.  B. 2, 
Pt.  1,  c.  9.  AVhere  the  estate  limited  to  a  use  is  a  leasehold  or  chattel  interest, 
the  Statute  of  Uses  is  inoperative,  and  the  use  limited  is  a  mere  trust.    Id. 

With  regard  to  grants  and  devises  in  trust,  the  rule  is  that  where  some- 
thing is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to 
have  the  legal  estate,  such  as  the  payment  of  the  rents  and  profits  to 
another's  separate  use,  or  of  the  debts  of  the  testator,  or  to  pay  rates  and 
taxes,  and  keep  the  premises  in  repair,  or  the  like,  the  legal  estate  is 
vested  in  them,  and  the  beneficial  grantee  or  devisee  has  only  an  equit- 
able estate.     See  the  note  to  Jeffrcson  v.  Morton,  2  Wins.  Saund.  11  b, 
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et  seq.  (11),  and  the  cases  there  collected.  See  also  Poad  v.  Watson, 
6  E.  &  B.  606  ;  Berry  v.  Berry,  7  Ch.  D.  657  ;  Davies  v.  Jones,  24  Ch.  D. 
190.  Where  the  trustees  are  to  pay  debts,  they  take  the  legal  fee.  Spence 
v.  Spence,  12  C.  B.,  N.  S.  199;  31  L.  J.,  C.  P.  189;  In  re  Tanqueray- 
Willaume  d  Landau,  20  Ch.  D.  465,  C.  A.  But  a  mere  charge  for  the 
payment  of  debts  will  not  give  the  trustees  the  legal  estate,  unless  the 
testator  intends  that  they  shall  be  active  in  paying  the  debts.  Kenrick  v. 
Beauclerk,  3  B.  &  P.  175.  A  trust  to  receive  the  rents  and  profits,  and 
pay  them  over,  vests  the  legal  estate  in  the  trustee.  Doe  d.  Gratrex  v. 
Homfray,  6  Ad.  &  E.  206.  A  trust  to  permit  and  suffer  the  cestui  que 
trust  to  receive  the  rents  and  profits,  vests  it  in  the  cestui  que  trust. 
Brought  on  v.  L  angle  y,  2  Salk.  679.  A  devise  to  trustees  in  trust  to  pay 
to  or  permit  and  suffer  to  receive,  &c,  gives  the  legal  estate  to  the  cestui 
que  trust ;  because,  being  inconsistent,  the  last  words  shall  prevail  in  a 
Avill.  Doe  d.  Leicester  v.  Biggs,  2  Taunt.  109  ;  Baker  v.  White,  L.  B., 
20  Eq.  166  ;  In  re  Adams  d  Perry's  Contract,  (1899)  1  Ch.  554.  Yet 
where  the  trustees  under  a  like  devise  were  to  repair,  to  let,  &c,  it  was 
held  that  they  took  the  legal  estate.  White  v.  Parker,  1  N.  C.  573.  And 
where  the  trust  as  to  three  undivided  parts  out  of  four,  required  the  legal 
estate  to  be  in  the  trustees,  it  was  held  to  vest  in  them  as  to  the  whole. 
Id.  See  further,  Van  Grutten  v.  Foxwell,  (1897)  A.  C.  658,  D.  P.  At 
common  law,  if  an  estate  be  devised  to  trustees  for  purposes  which  are 
to  last  only  for  a  certain  time,  the  use  of  the  word  "  heirs  "  will  not  give 
the  fee  ;  trie  devise  will  be  cut  down  to  the  time  necessary  for  the  pur- 
poses. But,  if  the  fee  be  given  in  terms  with  trusts  that  extend  over  an 
.indefinite  time,  it  is  not  so  ;  and  if  no  particular  time  can  be  fixed  at  which 
the  trusts  shall  end,  the  estate  cannot  be  cut  down.  Per  Patteson,  J., 
in  Doe  d.  Davies  v.  Davies,  1  Q.  B.  430,  438  ;  and  see  per  Bayley,  J.,  in 
Houston  v.  Hughes,  6  B.  &  C.  421 ;  and  in  Doe  d.  Player  v.  Nicholls,  1  B.  &  C. 
342.  See  also  Doe  d.  Tomkyns  v.  Willan,  2  B.  &  A.  84 ;  and  Collier  v. 
Walters,  L.  R.,  17  Eq.  252.  The  same  rules  apply  to  a  bequest  of  leaseholds ; 
Stevenson  v.  Liverpool,  Mayor  of,  L.  R.,  10  Q.  B.  1  ;  or,  of  copyholds ; 
Doe  d.  Woodcock  v.  Barthrop,  5  Taunt.  382  ;  Baker  v.  White,  supra. 

In  the  case  of  wills  made  or  revived  after  the  31st  December,  1837, 
the  Wills  Act  (1  V.  c.  26),  by  sect.  30  enacts  that  a  devise  of  real  estate 
(not  being  a  presentation  to  a  church)  to  a  trustee  or  executor,  will  pass 
the  whole  estate  which  the  testator  had  power  to  dispose  of  by  will,  unless 
a  definite  term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold 
be  given  expressly  or  by  implication;  and  by  sect.  31,  where  any  real 
estate  is  devised  to  a  trustee  without  any  express  limitation  of  the  estate 
to  be  taken,  and  the  bent ficial  interest  in  it,  or  in  the  surplus  rents  and 
profits  of  it,  is  not  given  to  any  person  for  life, — or  is  so  given,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  the  person, — such 
devise  is  to  be  construed  to  pass  to  the  trustee  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will,  and  not  an  estate 
determinable  when  the  trust  is  satisfied. 

Where  registration  has  been  made  compulsory  on  sale,  the  purchaser 
does  not  acquire  the  legal  freehold  estate  until  registration  as  proprietor, 
vide  ante,  p.  988. 

Proof  of  legal  title. — Presumption  of  surrender  of  terms.']  The 
following  are  a  few  cases  representing  the  law  of  presumed  surrender  of 
outstanding  terms  before  8  &  9  V.  c.  112.     See  post,  p.  990. 

Where  the  legal  estate  was  vested  in  a  trustee,  and  there  was  no  direct 
evidence  of  a  conveyance  or  surrender  to  the  cestui  que  trust,  it  was  held 
that  a  jury  might  sometimes   presume  such  conveyance  or  surrender. 
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Lade  v.  Holford,  B.  N.  P.  110;  Goodtitle  d.  Jones  v.  Jones,  7  T.  E.  45 
On  the  same  principle,  where  an  estate  was  directed  to  be  conveyed  to  A. 
on  his  attaining  his  majority,  it  was  held  that  a  jury  might,  within  four 
years  from  that  time,  presume  that  it  was  so  conveyed  by  the  trustees. 
England  v.  Slade,  4  T.  R.  682.  So,  where  it  was  for  the  interest  of  the 
owner  of  the  inheritance  that  a  satisfied  term  should  be  considered  as 
surrendered,  and  it  appeared  that  no  beneficial  purpose  could  be  answered 
by  the  continuance  of  the  term,  a  surrender  might  be  presumed.  Doe  d. 
Burdett  v.  Wrighte,  2  B.  &  A.  710.  Accord.  Doe  d.  Putland  v.  Hilder, 
Id.  782.  But  in  Doe  d.  Blacknell  v.  Ploiuman,  infra,  and  in  Aspinall  v. 
Kempson,  Sugd.  V.  &  P.,  8th  ed.,  446,  cor.  Lord  Eldon,  C,  the  doctrine 
held  in  the  above  cases  was  questioned ;  and  the  court  will  not  presume 
a  surrender,  unless  there  has  been  a  dealing  with  the  estate,  in  a  way  in 
which  reasonable  men,  and  men  of  business,  would  not  have  dealt  with 
it,  unless  the  term  had  been  put  an  end  to.  Garrard  v.  Tuck,  8  C.  B. 
231  ;  see  also  Cottrell  v.  Hughes,  15  C.  B.  532 ;  24  L.  J.,  C.  P.  107  ;  and, 
-in  Sugd.  V.  &  P.  14th  ed.,  621,  Doe  d.  Putland  v.  Hilder,  supra,  is 
.considered  by  Lord  St.  Leonards  as  overruled. 

The  mere  fact  of  a  term  being  satisfied  furnishes  no  ground  from  which 
the  jury  can  presume  it  surrendered.  Evans  v.  Bicknell,  6  Ves.  185. 
There  ought  to  be  some  dealing  with  the  term,  to  authorise  such  a 
presumption.  S.  C.  Doe  d.  Bees  v.  Williams,  2  M.  &  W.  749.  Where  a 
term  has  been  expressly  assigned  to  attend  the  inheritance,  and  there  has 
been  no  act  of  omission  inconsistent  with  the  existence  of  the  term,  there 
is  less  ground  to  presume  a  surrender  from  the  mere  lapse  of  time,  and 
silence  of  the  party  who  possesses  the  inheritance.  Doe  d.  Blacknell  v. 
I^loivman,  2  B.  &  Ad.  573.  So,  the  recognition  of  the  term  as  subsisting 
at  a  late  period  ;  Doe  d.  Qraliam  v.  Scott,  11  East,  478  ; — the  fact  that  it 
would  have  been  contrary  to  the  duty  of  the  trustees  to  surrender  the 
estate  ;  Keene  v.  Deardon,  8  East,  267  ; — or,  that  the  original  enjoyment 
of  the  party,  who  sets  up  the  presumed  conveyance  was  consistent  with 
the  fact  of  there  having  been  no  conveyance  ;  Doe  d.  Fenwick  v.  Reed, 
5  B.  &  A.  237 ; — are  all  circumstances  from  which  a  jury  may  infer  that 
no  conveyance  has  taken  place.  A.  devised  an  estate  to  trustees  for 
years,  with  remainder  to  B.,  who,  18  years  after  the  death  of  A.,  treated 
the  estate  as  his  own  freehold,  and  leased  it  for  lives ;  it  was  held  that 
the  jury  ought  not  to  presume  a  surrender  ;  and,  per  Bayley,  B.,  "  Is 
there  any  case  where  a  surrender  has  been  presumed  within  20  years  '? 
I  do  not  think  that  a  jury  ought  to  be  required  to  presume  what  they 
do  not  believe.  ...  In  the  present  case,  if  a  surrender  had  really 
taken  place,  it  must  have  been  known  to  many  individuals."  Day  v. 
Williams,  2  C.  &  J.  460.  "No  case  can  be  put  in  which  any  presumption 
has  been  made,  except  where  a  title  has  been  shown  by  the  party,  who 
calls  for  the  presumption,  good  in  substance,  but  wanting  some  collateral 
matter  necessary  to  make  it  complete  in  point  of  form."  Per  Tindal, 
C.J.,  Doe  d.  Hammond  v.  Cooke,  6  Bing.  179. 

Satisfied  Terms  Act,  1845.]  Such  was  the  state  of  the  law  before  the 
passing  of  the  Satisfied  Terms  Act,  1845,  8  &  9  V.  c.  112.  This  stat.  by 
sect.  1  enacts,  that  every  satisfied  term,  which  was,  on  31st  December, 
1845,  either  by  express  declaration  or  construction  of  law,  attendant  on  the 
inheritance  of  any  land,  shall  on  that  day  cease  as  to  such  land  ;  but  that 
the  term,  so  attendant  by  express  declaration,  shall  notwithstanding  afford 
to  every  one  the  same  protection  against  charges,  actions,  claims,  &c,  as  it 
would  have  afforded  to  him  if  it  had  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with,  after  that  day  ;  and  shall  for  the  purpose  of  such 
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protection  be  considered  in  every  court  of  law  and  equity  to  be  a 
subsisting  term. 

It  is  not  clear  whether  the  effect  of  the  statute  is  only  to  afford  a 
protection  against  claims,  or  to  give  a  title  ;  it  would  rather  seem,  how- 
ever, that  it  is  the  former  only.  See  Doe  d.  Cadwalader  v.  Price,  16 
M.  &  W.  603.  And  in  such  cases  the  defendant  will,  perhaps,  only  be 
required  to  show  the  existence  of  the  term  on  the  31st  December,  1845, 
and  that  it  was  then  attendant  by  express  declaration.  If  the  latter  is 
the  effect  of  the  statute,  it  is  not  clear  what  should  be  the  course  of 
proceeding  where  the  real  claimant  seeks  to  avail  himself  of  the  statute, 
more  especially  where  the  termor,  living  in  1845,  has  since  died.  As  the 
statute  was  made  for  the  benefit  of  persons  justly  entitled,  a  defendant 
would  probably  not  be  able  to  avail  himself  of  the  statute,  except  in  cases 
where  equity  would  not  formerly  have  restrained  him  from  setting  up  the 
term.  Doe  d.  Hare  v.  Moulsdale,  16  M.  &  W.  689  ;  Cottrell  v.  Hughes, 
15  C.  B.  532;  24  L.  J.,  C.  P.  107. 

A.  created  a  mortgage  term  in  1813  to  B.,  under  which  possession  was 
taken  by  B.'s  executor,  and  the  mortgage  was  paid  off  by  A.'s  heir  in  1837, 
and  possession  taken  by  him,  no  assignment  of  the  term  was,  however,  made 
till  after  A.  had  in  1840  leased  the  property  to  C. ,  and  in  1843  mortgaged  it 
to  D.,  when  B.'s  executor,  by  A.'s  direction,  assigned  the  term  in  trust  for 
D.  :  it  was  held  that,  in  an  action  of  ejectment  by  C.  against  A.'s  heir  on  the 
lease,  the  term  was  an  answer,  for  it  was  assigned  in  trust  for  the  mortgagee, 
and  the  act  did  not  apply.     Owen  v.  Oiven,  3  H.  &  C.  83  ;  33  L.  J.,  Ex.  237. 

Sect.  2  relates  to  terms  subsisting  or  thereafter  created,  and  becoming 
satisfied  since  31st  December,  1845,  and  which,  after  that  day,  shall 
become  attendant  either  by  express  declaration  or  construction  of  law  ; 
and  it  enacts  that  every  such  term  shall,  immediately  on  its  becoming  so 
attendant,  absolutely  cease  as  to  the  land  upon  the  reversion  whereof  it 
shall  become  attendant.  In  order  that  the  term  should  cease  under  this 
section,  it  must  have  become  attendant  on  the  legal  inheritance  ;  Doe  d. 
Clay  v.  Jones,  13  Q.  B.  774  ;  and  the  term  must  be  satisfied.  Anderson 
v.  Pignet,  L.  B.,  8  Ch.  180. 

Where  a  term  is  to  attend  the  inheritance,  it  can  only  be  dealt  with  by 
those  who  are  entitled  to  the  inheritance ;  and  therefore  an  assignment 
by  a  tenant  for  life  is  inoperative.  Plant  v.  Taylor,  7  H.  &  N.  211  ;  31 
L.  J.,  Ex.  289. 

Proof  of  legal  title. — Estoppel.]  The  defendant  may,  in  some  cases, 
disprove  the  legal  title  of  the  party  through  whom  both  he  and  the 
plaintiff  claim.  Thus,  where  the  plaintiff  claims  under  a  conveyance 
from  A.  B.  in  1818,  and  the  defendant  under  a  conveyance  from  A.  B.  in 
1824,  the  defendant  may  show  that,  in  1818,  A.  B.  had  no  legal  estate  to 
convey.  Doe  d.  Oliver  v.  Powell,  1  Ad.  &  E.  531.  But  where  A.,  without 
title,  entered  upon  land  and  built  a  cottage,  and  afterwards  accepted  a 
lease  by  indenture  from  B. ;  and  defendant  claiming  the  land  as  his  own, 
paid  A.  20?.  to  give  up  possession  to  him ;  it  was  held,  in  ejectment  by 
B.,  that  A.  had  estopped  himself  from  controverting  the  title  of  B.,  and 
that  the  defendant  was  bound  by  the  estoppel,  having  come  in  under,  and 
received  possession  from  A.  Doe  d.  Bullen  v.  Mills,  2  Ad.  &  E.  17  ;  Doe 
d.  Haden  v.  Burton,  9  C.  &  P.  254.  See  Doe  d.  Johnson  v.  Bay  tup, 
3  Ad.  &  E.  188,  and  other  cases  cited  post,  p.  995.  So,  an  agreement  to 
purchase  by  a  party  in  possession  is  such  an  acknowledgment  of  title  in 
the  vendor  as,  in  the  event  of  the  purchase  not  being  completed,  to  estop 
the  purchaser  from  denying  the  title  of  the  vendor.  Doe  d.  Bord  v. 
Burton,  16  Q.  B.  807.     See  Farrelly  v.  Robins,  I.  R.,  3  C.  L.  284,  C.  P. 
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post,  p.  997.  So,  where  a  bankrupt,  by  a  conveyance  which  showed  the 
legal  estate  to  be  outstanding,  assigned  leasehold  premises  to  a  trustee, 
and  the  assignees  procured  an  assignment  from  the  trustee  to  them,  and 
forced  the  lessee  to  attorn  to  them,  it  was  held  that  this  was  a  sufficient 
title  to  enable  the  assignees  to  bring  ejectment.  Cooper  v.  Lands 
14  L.  T..  N.  S.  287,  E.  T.  1866,  C.  P.  And  see  further  as  to  the  effect  of 
attornment,  Replevin, — Tenancy  of  plaintiff,  post,  pp.  1070,  1071. 
"Where  A.,  who  had  no  title  to  lands,  granted  or  devised  them  to  B.  for 
life,  with  remainder  to  C.  ;  it  was  held  that  B.,  having  entered  under  the 
grant  or  devise,  was  estopped  from  denying  A.'s  title  to  make  the  grant 
or  devise,  and  that  neither  B.  nor  his  successors  in  title  could  acquire  a 
title,  as  against  C,  under  the  Statute  of  Limitations.  Bolton  v.  Fitzgerald, 
(1897)  2  Ch.  86,  C.  A.,  following  Board  v.  Board,  L.  K,  9  Q.  B.  48. 

As  already  stated,  ante,  p.  340,  a  tenant  may  show  that  the  title  of  the 
landlord  has  expired.  Thus,  in  ejectment  for  a  forfeiture,  he  may  show 
that  the  plaintiff  has  conveyed  away  all  his  legal  estate  by  way  of  mort- 
gage, though  the  mortgagee  has  never  enforced  his  rights.  Boe  d.  Marriott 
v.  Edwards,  5  B.  &  Ad.  1065.  But,  if  the  tenant  continue  to  pay  rent  to 
the  landlord  after  his  title  has  expired,  the  creation  of  a  new  tenancv 
from  year  to  year  may  be  inferred,  and  this  will  estop  the  tenant.  L.  <t 
N.  W.  By.  Co.  v.  West,  L.  R.,  2  C.  P.  553.  See  further  as  to  estoppel, 
2)Ost,  Action  for  recovery  of  land  by  landlord,  pp.  993  et  seq. 

A  lessee  cannot  before  entry,  maintain  ejectment  on  the  lease  for  the 
lands  demised  ;  for  he  has  no  estate,  but  only  an  interesse  termini;  Bac. 
Abr.  Leases  (M).  See,  however,  Boe  d.  Parsley  v.  Bay,  2  Q.  B.  156  ;  but 
the  principle  of  this  decision  seems  hardly  to  apply  to  the  present 
practice.  Where  A.  has  leased  land  to  B.  for  a  term,  and  B.  to  C.  for  a 
less  term,  and  B.  surrenders  his  lease  to  A.,  yet  B.'s  term  continues 
to  the  extent  necessary  to  support  C.'s  term.  Co.  Litt.  338  b  ;  Mellor 
v.  Wathins,  L.  R.,  9  Q.  B.  400. 

Title  expired.]  By  the  C.  L.  P.  Act,  1852,  s.  181,  "  In  case  the  title  of 
the  claimant  shall  appear  to  have  existed  as  alleged  in  the  writ,  and  at 
the  time  of  service  thereof,  but  it  shall  also  appear  to  have  expired  before 
the  time  of  trial,  the  claimant  shall,  notwithstanding,  be-  entitled  to  a 
verdict,  according  to  the  fact,  that  he  was  so  entitled  at  the  time  of 
bringing  the  action  and  serving  the  writ,  and  to  a  judgment  for  his  costs 
of  suit."  This  section  is  repealed  by  46  &  47  V.  c.  49,  but  as  the  enact- 
ment was  in  accordance  with  the  old  practice  ;  see  Co.  Litt.  285  a ;  Boe  d. 
Morgan  v.  Bluck,  3  Camp.  447  ;  the  same  practice  would  seem  to  be  still 
in  force.  See  Rules  1883,  O.  lxxii.  r.  2,  ante,  p.  1,  n.  But  plaintiff 
cannot  sue  out  and  serve  a  writ  after  the  title  has  expired.  Boe  d. 
Gardner  v.  Kennard,  12  Q.  B.  244.  Where  the  claimant  was  assignee  of 
lessee,  and  the  defendant  assignee  of  the  sub-lessee  of  the  same  term,  less 
ten  days,  who  had  held  over  after  the  expiration  of  his  term,  on  which  eject- 
ment was  brought  before  the  expiration  of  the  ten  days,  and  the  original 
term  had  expired  before  the  trial,  but  there  was  no  affirmative  evidence 
that  the  claimant  had  no  other  title  ;  it  was  held  that  the  claimant  was 
entitled  to  a  verdict  in  the  general  form  under  C.  L.  P.  Act,  1852,  s.  180,  and 
to  a  judgment  and  writ  of  possession  under  sect.  185.  Gibbins  v.  Buchland, 
1  H.  &  C.  736  ;  32  L.  J.,  Ex.  156.  See,  however,  the  observations  of  Ld. 
Westbury,  C,  on  this  case  in  Buckland  v.  Gibbins,  32  L.  J.,  Ch.  391. 

The  local  description  of  the  premises.]  A  variance  in  the  local  situation 
of  the  premises  was  held  fatal,  unless  amended.  Goodtitle  d.  Pincent  v. 
Lammiman,  2  Camp.  274.     But  the  power  of  amendment  at  N.  P.  has 
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rendered  a  variance  of  little  moment,  where  the  merits  are  not  affected 
by  it.     Vide  ante,  p.  292. 

Actual  ouster — Ejectment  by  tenants  in  common,  rfc]  Where  the 
plaintiff  is  entitled  with  the  defendant  as  joint  tenant,  tenant  in  common, 
or  co-parcener,  he  cannot  maintain  ejectment,  unless  he  has  been  actually 
ousted  from  his  possession,  or  the  defendant  has  done  that  which  is 
equivalent  to  ouster.  See  Culley  v.  Doe  d.  Taylerson,  11  Ad.  &  E.  1008, 
1015  ;  Oates  d.  Wig/all  v.  Brydon,  3  Burr.  1897,  and  cases  infra.  It 
seems  that  the  plaintiff  must,  in  such  case,  state  in  the  statement  of 
claim  that  he  is  joint-tenant,  &c,  and  has  been  ousted,  and  this  ouster,  if 
denied,  will  be  an  issue  to  be  tried  in  the  action.  The  C.  L.  P.  Act,  1852, 
ss.  188,  189,  relating  to  this  subject,  were  repealed  by  46  &  47  V.  c.  49. 

Where  a  tenant  in  common  had  been  in  the  sole  and  uninterrupted 
possession  for  36  years,  without  account  to,  or  demand  by,  his  companion, 
this  was  held  to  be  ground  for  a  jury  to  presume  an  actual  ouster.  Doe  d. 
Fisher  v.  Prosser,  Cowp.  217.  If  one  tenant  in  possession  claim  the  whole 
and  deny  possession  to  the  other,  this,  being  beyond  the  mere  act  of 
receiving  the  whole  rent,  is  evidence  of  an  ouster.  Doe  d.  Hellings  v. 
Bird,  11  East,  49  ;  Co.  Litt.  199  b.  So,  where  three  of  four  co-tenants 
authorised  a  company  to  use  the  land  for  a  railroad,  it  was  held  that  such 
user  amounted  to  an  ouster  of  the  fourth  tenant  in  common.  Doe  d. 
Wawn  v.  Horn,  3  M.  &  W.  333,  340  ;  5  M.  &  W.  564.  Where  one  of  two 
tenants  in  common  of  a  wall  altered  the  height  of  it  and  built  an  out- 
house, of  which  the  roof  extended  over  it,  and  put  up  a  tablet  on  the  wall 
claiming  the  whole  wall,  it  was  held  that  this  was  evidence  for  the  jury 
of  an  ouster  of  the  co-tenant.  Stedmany.  Smith,  8  E.  &  B.  1  ;  26  L.  J., 
Q.  B.  314.  Before  the  3  &  4  W.  4,  c.  27,  a  bare  perception  of  the  profits 
by  one  tenant  in  common  for  26  years  was  no  ouster.  Fairclaim  d. 
Fmpson  v.  ShacMeton,  5  Burr.  2604.  And  where  one  tenant  in  common 
levied  a  fine  and  took  the  rents  and  profits  afterwards,  without  account, 
for  nearly  five  years,  it  was  held  that  there  was  no  evidence  from  which  a 
jury  could  presume  (contrary  to  the  justice  of  the  case)  an  ouster  of  the 
other  tenant.     Peaceable  d.  Hornbloiuer  v.  Bead,  1  East,  568. 
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In  an  action  by  a  landlord  for  the  recovery  of  his  land,  the  plaintiff  in 
general  need  not  prove  his  own  title,  but  only  the  demise,  and  its  expira- 
tion either  by  efflux  of  time,  determination  of  will,  demand  of  possession, 
notice  to  quit,  disclaimer,  or  forfeiture. 

The  tenant  in  general  cannot  dispute  the  title  of  his  lessor;  Delaneyv. 
Fox,  2  C.  B.,  N.  S.  768 ;  26  L.  J.,  C.  P.  248 ;  whether  the  original  lessor 
or  his  assignee  be  plaintiff.  Gouldsworth  v.  Knights,  11  M.  &  W.  337; 
Cuthbertson  v.  Irving,  6  H.  &  N.  135 ;  29  L.  J.,  Ex.  485,  Ex.  Ch.  There- 
fore, if  a  demise  be  shown,  and  title  be  traced  from  the  lessor  to  the 
plaintiff,  no  other  evidence  of  title  need  be  given.  And,  at  any  rate  where 
the  statement  of  claim  alleges  generally  that  the  reversion  is  vested  in 
the  plaintiff,  proof  that  the  defendant  has  paid  rent  to  himself,  will  be 
evidence  of  the  plaintiff's  title  as  assignee.  Doe  v.  Parker,  Peake,  Ev., 
5th  ed.  283.  Where  the  defendant,  before  the  expiration  of  his  term,  has 
entered  into  an  agreement  for  a  renewal  of  his  tenancy,  from  a  person 
claiming  as  devisee  of  the  landlord,  and  has  paid  him  rent,  he  cannot 
dispute  the  title  of  the  claimant  by  proving  the  incapacity  of  the  devisor, 
if  no  fraud  were  practised  on  the  defendant  by  the  claimant.     Doe  d. 
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Ma/rlow  v.  Wiggins,  4  Q.  B.  367.  And  a  person  claiming  under,  or  who 
has  received  possession  by  the  voluntary  act  of  the  tenant,  is  equally 
estopped.  Doe  d.  B  alien  v.  Mills,  ante,  p.  991  ;  L.  <£  N.  W.  By.  Co.  v. 
West,  L.  R.,  2  C.  P.  553.  And  it  seems  that  the  estoppel  will  continue 
so  long  as  the  tenant,  or  any  person  claiming  under  him,  retains  posses- 
sion of  the  land  after  the  expiration  of  the  lease.  See  Doe  d.  Manton  v. 
Austin,  infra.  But  a  payment  or  acknowledgment  made  under  the 
influence  of  a  fraudulent  or  false  representation  will  not  estop  the  tenant. 
Doe  d.  Plevin  v.  Broion,  7  Ad.  &  E.  447. 

It  is  in  general  unnecessary  for  the  plaintiff  to  show  how  the  defendant 
obtained  possession  of  the  land,  for  any  person  entering  into  possession, 
after  entry  of  the  tenant,  and  during  the  continuance  of  the  term,  is 
bound  by  the  conditions  of  the  lease.  Humphry  v.  Damion,  Cro.  Jac. 
300  ;  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  709,  C.  A.  Entry  of  the 
tenant  under  the  lease  will  be  presumed.  S.  C.  And  in  the  absence  of 
proof  to  the  contrary,  the  person  in  possession  is  presumed  to  be  assignee 
of  the  term.  S.  C. ;  Doe  d.  Morris  v.  Williams,  6  B.  &  C.  41.  Proof  of 
payment  of  rent  to  the  plaintiff  or  his  predecessor  in  title,  by  a  previous 
occupier  then  in  possession,  is  admissible  evidence  of  the  plaintiff's  title,  as 
against  any  subsequent  tenant  in  possession,  whether  claiming  through 
or  under  such  occupier  or  not ;  for  such  receipt  of  rent  is  prima  facie 
proof  of  a  seisin  in  fee.  Vide  ante,  p.  986  ;  Doe  d.  Lichfield  v.  Stacey,  6 
C.  &  P.  139 ;  Doe  d.  Manton  v.  Austin,  9  Bing.  41 ;  Doe  d.  Spencer,  El.  v. 
Beckett,  4  Q.  B.  601 ;  Daintry  v.  Brochlehurst,  3  Exch.  207.  So  the 
admissions  of  deceased  occupiers  are  evidence  of  the  plaintiff's  title.  Vide 
ante,  p.  56. 

But,  if  a  defect  of  title  in  the  lessor  appear  on  the  lease  itself,  the 
lessee  is  not  estopped  from  showing  that  defect.  Doe  d.  Barker  v.  Gold- 
smith, 2  C.  &  J.  674  ;  Greenaway  v.  Hart,  14  C.  B.  340 ;  23  L.  J.,  C.  P. 
115;  Saunders  v.  Merryiveather,  3  H.  &  C.  902;  35  L.  J.,  Ex.  115. 
"Where,  however,  the  defendant  was  lessee  to  the  plaintiff,  and  had  paid 
rent  under  his  lease,  which  contained  in  the  habendum  a  proviso  that  it 
was  subject  to  an  outstanding  lease  to  W.  K.,  it  was  held,  that  the  defen- 
dant could  not  set  up  the  term  created  by  this  latter  lease  against  the 
plaintiff.     Duke  v.  Ashby,  7  H.  &  N.  600  ;  31  L.  J.,  Ex.  168. 

The  doctrine  of  estoppel  has  been  applied  also  to  encroachments  made 
by  the  tenant  during  the  term,  whether  for  life  or  years,  out  of  land 
belonging  to  a  stranger,  either  adjoining  the  land  held  by  the  tenant,  or 
separated  from  it  by  a  road  or  brook ;  but  the  principle  is  scarcely  that 
of  an  estoppel,  but  rather  proceeds  on  the  ground  that  if  the  power  to 
encroach  is  derived  from  the  occupation  of  premises  held  of  a  landlord, 
and  the  encroachment  is  occupied  as  if  it  were  part  of  the  holding,  the 
presumption  is  that  it  is  included  in  the  tenancy  and  belongs  to  the  land- 
lord. -Dot-  d.  Lloyd  v.  Jones,  15  M.  &  W.  580  ;  Andrews  v.  Hailes,  2 
E.  &B.  349 ;  22  L.  J.,  Q.  B.  409  ;  Doe  d.  Croft  v.  Tidbury,  14  C.  B.  304; 
23  L.  J.,  C.  P.  57 ;  Lisburne,  El.  v.  Davies,  L.  R.,  1  C.  P.  259.  See  also 
Whitmore  v.  Humphries,  L.  R.,  7  C.  P.  1,  cited  post,  p.  1062.  But  this 
presumptic  n  is  one  of  fact  only,  and  may  be  rebutted  by  clear  evidence 
that,  at  the  time  the  encroachment  was  made,  the  tenant  intended  it  for 
himself.  See  S.  CC.  Thus,  where  A.  occupied,  as  his  own  land,  land 
belonging  to  B.,  and  before  the  expiration  of  12  (formerly  20)  years 
became  tenant  to  B.  of  land  adjacent  to  the  plot  so  occupied,  this  does 
not  change  the  character  of  A.'s  possession,  but  he  can,  whilst  he  remains 
such  tenant,  acquire  against  B.  a  prescriptive  title  to  the  land  first 
occupied  by  him.  Dixon  v.  Baty,  L.  R.,  1  Ex.  259.  See  also  Berney  v. 
Bickmore,  8  L.  T.  353,  E.  T.  1863,  Q.  B. 
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A  mere  licensee  is  on  the  same  footing  as  a  tenant ;  therefore  where  a 
person  fraudulently  obtained  leave  to  enter,  from  a  servant  of  the  plaintiff, 
and  then  set  up  a  title  to  the  premises,  it  was  held  that  he  could  not 
defend  an  ejectment,  but  was  bound  to  deliver  up  possession  before  he 
disputed  the  title.  Doe  d.  Johnson  v.  Bay  tup,  3  Ad.  &  E.  188.  Where 
A.  conveyed  lands  in  fee  with  an  agreement  that  he  was  to  remain  in 
possession  during  his  life  ;  it  was  held,  that  A.'s  widow  could  not  defend 
her  possession  against  an  ejectment  at  the  suit  of  the  alienee  by  setting 
up  the  title  of  a  party  to  whom  A.  had  previously  mortgaged  the  land. 
Doe  d.  Banning  v.  Shirrow,  7  Ad.  &  E.  157.  The  lessor  of  the  plaintiff 
was  devisee  of  A.,  and  it  appeared  that  A.  let  the  defendant  into 
possession,  but  was  then  occupier  himself  as  servant  only,  or  at  most 
tenant  at  sufferance,  to  another  ;  still  it  was  held  that  this  was  sufficient 
title  as  against  the  defendant.  Doe  d.  Willis  v.  Birchmore,  9  Ad.  &  E.  662. 
In  Doe  d.  Higginbothavi  v.  Barton,  11  Ad.  &  E.  307,  it  was  held  that  the 
defendant  might  show  that  the  plaintiff,  his  lessor,  was  mortgagor  in 
possession  with  the  mortgagee's  assent,  when  he  let  the  defendant  into 
possession,  and  that  the  mortgagor  had  since  been  treated  by  the 
mortgagee  as  a  trespasser,  whereby  his  title  had  been  determined.  For 
this  purpose  evidence  to  show  that  the  mortgagee  had  given  notice  to  the 
defendant  to  pay  the  rent  to  him,  and  that  the  defendant  had  paid  it, 
was  held  admissible  ;  and  semble,  if  communication  were  shown  to  have 
taken  place  between  the  mortgagee  and  the  mortgagor,  would  have  been 
sufficient  proof  that  the  mortgagor  had  been  treated  as  a  trespasser. 
This  case  has,  however,  been  questioned  ;  seeder  Williams,  J.,  in  Delaney 
v.  Fox,  2  C.  B.,  N.  S.  777  ;  26  L.  J.,  C.  P.  250,  where  the  court  held  that 
payment  of  rent  under  a  threat  of  distress  to  a  third  person,  who  in  fact 
was  the  real  owner,  was  not  a  constructive  eviction,  so  as  to  open  the 
estoppel ;  and  quaere,  whether  there  could  be  for  this  purpose  a  construc- 
tive eviction.  S.  C.  A  payment  of  rent  under  a  mistake  to  a  person, 
other  than  the  person  by  whom  the  possession  was  given,  is  no  estoppel. 
Doe  d.  Higginbotham  v.  Barton,  supra.  See  further,  Action  for  use  and 
occupation,  ante,  pp.  333  et  sea.,  and  Action  of  replevin — Tenancy  of 
plaintiff,  post,  pp.  1070  et  seq. 

An  estoppel  must  be  mutual,  and  if  the  landlord  is  not  estopped  neither 
is  the  tenant.  Brereton  v.  Evans,  Cro.  Eliz.  700  ;  Howe  v.  Scarrot, 
4H.&N.  723 ;  28  L.  J.,  Ex.  325  ;  cited  ante,  p.  334. 

A  lessor  cannot  avoid  a  lease  on  the  ground  that  he  was  induced  to 
grant  it  by  a  fraudulent  misrepresentation.  Feret  v.  Hill,  15  C.  B.  207  ; 
23  L.  J.,  C.  P.  185. 

Formerly  the  effect  of  the  merger  or  surrender  of  a  lease,  out  of  which 
an  underlease  had  been  carved,  was  to  destroy  the  conditions  of  the  under- 
lease. Webb  v.  Russell,  3  T.  R.  393.  It  is  now,  however,  provided  by 
the  stat.  8  &  9  V.  c.  106,  s.  9  : — "  That  when  the  reversion  expectant  on 
a  lease,  made  either  before  or  after  the  passing  of  this  Act,  of  any 
tenements  or  hereditaments,  of  any  tenure,  shall,  after  the  said  1st 
October,  1845,  be  surrendered  or  merged,  the  estate  which  shall  for 
the  time  being  confer,  as  against  the  tenant  under  the  same  lease,  the 
next  vested  right  to  the  same  tenements  or  hereditaments,  shall,  to 
the  extent  and  for  the  purpose  of  preserving  such  incidents  to,  and 
obligations  on,  the  same  reversion,  as,  but  for  the  surrender  or  merger 
thereof,  would  have  subsisted,  be  deemed  the  reversion  expectant  on  the 
same  lease." 

By  J.  Act,  1873,  s.  25  (4),  "  There  shall  not,  after  the  commencement 
of  this  Act  "  (1st  Nov.  1875,  see  37  &  38  V.  c.  83),  "  be  any  merger  by 
operation  of  law  only,  of  any  estate  the  beneficial  interest  in  which  would 
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not  be  deemed  to  be  merged  or  extinguished  in  equity."     See  Snow  v. 
Boycott,  (1892)  3  Ch.  110. 

Proof  of  the  tenancy. ,]  If  there  is  a  demise  by  deed  or  in  writing,  it 
must  be  proved  (unless  admitted)  by  the  production  of  the  original  lease 
or  of  the  counterpart.  Roe  d.  West  v.  Davis,  7  East,  363.  If  in  the 
defendant's  possession,  notice  to  produce  it  should  be  given  ;  but,  the 
counterpart  is  good  evidence  without  notice  to  produce  the  lease.  S.  C. 
See  also  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  709,  C.  A.  Where  the 
lease  is  oral,  it  may  be  proved  by  a  person  who  was  present  at  the  making,, 
or  by  an  admission  of  the  defendant.  2  Phillipps,  Ev.,  7th  ed.  270. 
And  though  the  terms  of  the  lease  have  been  committed  to  writing,  yet  if 
not  signed  by  the  parties,  they  may  be  proved  by  oral  evidence.  R.  v. 
S.  Mai-tin's,  Leicester,  2  Ad.  &  E.  210;  see  also,  ante,  pp.  3,  4.  And  the 
terms  of  a  lease  in  writing  may  be  proved  by  oral  admissions  of  the 
opposite  party.  Howard  v.  Smith,  3  M.  &  Gr.  254  ;  and  see  Slatterie  v. 
Pooley,  6  M.  &  W.  664,  ante,  p.  2.  In  an  action  for  mesne  profits,  the 
defendant  was  proved  to  be  tenant  in  possession,  by  evidence  of  a  lease 
granted  to  him,  but  not  produced,  and  that  he  had  paid  a  yearly  rent. 
Pearse  v.  Cooker,  L.  R.,  4  Ex.  92. 

Tenancy  at  will — Demand  of  possession.]  Where  a  party  has  been  let 
into  possession,  pending  a  treaty  for  a  purchase  or  a  lease ;  Right  v. 
Beard,  13  East,  210 ;  or,  under  a  void  or  imperfect  lease  or  conveyance  ; 
Litt.  s.  70 ;  Denn  v.  Fearnside,  1  Wils.  176  ;  Doe  d.  Milburn  v.  Edgar, 
2  N.  C.  498  ;  and  see  2  Smith's  L.  C,  10th  ed.  116  ;  or  where,  having 
been  tenant  for  a  term  which  has  expired,  he  continues  in  possession 
negotiating  for  a  new  one ;  Doe  d.  Hollingsivorth  v.  Stennett,  2  Esp.  717  ; 
in  these  and  the  like  cases  the  party  is  either  strictly  tenant  at  will,  or,. 
at  all  events,  is  in  lawful  possession,  and  cannot  be  ejected  until  such 
possession  is  determined  by  demand  of  possession,  breaking  off  the  treaty, 
or  other  determination  of  the  will.  Denn  d.  Brune  v.  Rawlins,  10  East, 
261  ;  Doe  d.  Newby  v.  Jackson,  1  B.  &  C.  448.  And,  the  demand  must 
be  made  before  the  date  of  the  writ.  Goodtitle  d.  Gallaway  v.  Herbert, 
4  T.  R.  680.  The  principle  of  these  cases  is,  that  it  is  not  "  the  agreement, 
but  the  letting  into  possession,  that  creates  the  tenancy;  for  the  person 
suffered  so  to  occupy,  cannot,  on  the  one  hand,  be  considered  as  a 
trespasser  when  he  enters,  and  on  the  other  hand  cannot  have  more  than 
the  interest  of  a  tenant  at  will,  the  lowest  estate  known  to  the  law  ;  "  per 
Curiam  in  Doe  d.  Gray  v.  Stanion,  1  M.  &  W.  700.  A  cestui  que  trust  (if 
in  actual  occupation  ;  Melling  v  Leal;  16  C.  B.  652  ;  24  L.  J.,  C.  P.  187), 
is,  at  law,  tenant  at  will  to  his  trustee ;  Garrard  v.  Tuck,  8  C.  B.  231  ; 
except  for  the  purpose  of  the  statutes  of  limitation.  See  3  &  4  W.  4, 
c.  27,  s.  7,  post,  p.  1053 ;  and  see  p.  1060. 

Where  a  tenancy  at  will  is  created,  any  act  inconsistent  with  a  tenancy 
at  will,  done  by  either  party,  will  amount  to  a  determination  of  the  will, 
and  render  unnecessary  a  formal  demand  of  possession  ;  thus  a  threat' 
made  to  the  tenant  by  the  agent  of  the  lessor  "to  take  measures  to 
recover  possession  "  is  sufficient.  Doe  d.  Price  v.  Price,  9  Bing.  356.  So, 
a  feoffment  by  the  lessor  to  another,  with  livery  of  seisin  made  on  the 
land,  though  in  the  absence  of  the  tenant,  determined  the  will.  Ball  \r 
Cullimore,  2  C.  M.  &  R.  120.  So,  the  granting  of  a  lease,  though  invalid, 
by  parish  officers  to  A.,  who  thereupon  takes  possession,  is  a  determination 
of  a  previous  tenancy  at  will  of  B.  Wallis  v.  Delmar,  29  L.  J.,  Ex.  276. 
An  entry  by  the  landlord,  and  the  exercise  of  an  act  of  ownership,  which 
would  otherwise  have  amounted  to  a  trespass,  determines  the  estate  at 
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will,  whether  done  with  the  intention  of  determining  it  or  not.  Turner 
v.  Doe  d.  Bennett,  9  M.  &  W.  643.  An  assignment  by  a  tenant  at  will  is 
a  determination  of  the  will.  Co.  Litt.  57  a ;  Shaw  v.  Barbor,  Cro.  Eliz. 
830.  See  Birch  v.  Wright,  1  T.  R.  382.  So,  where  a  purchaser,  let  into 
possession,  refuses  to  complete  the  purchase  and  assigns  his  interest,  the 
assignment  is  a  determination  of  the  will  without  demand.  Doe  v.  Abbot, 
Winton  Sum.  Ass.  1838,  per  Parke,  B.  But,  an  assignment,  or  other  act 
by  the  tenant,  in  order  to  be  a  determination  of  the  will,  as  against  the 
landlord,  must  be  known  to  the  landlord.  Pinhom  v.  Souster,  8  Exch. 
763;  22  L.  J.,  Ex.  266.  If  the  landlord  became  insolvent,  the  vesting 
order,  with  knowledge  of  it  by  the  tenant,  determined  the  tenancy.  Doe 
d.  Davis  v.  Thomas,  6  Exch.  854 ;  20  L.  J.,  Ex.  367.  Hence,  it  would 
seem  that  if  the  landlord  become  bankrupt,  knowledge  of  the  adjudication 
will  also  determine  a  tenancy  at  will. 

Where  the  vendor  of  a  term,  before  all  the  purchase-money  was  paid, 
agreed  with  the  vendee  that  he  should  have  possession  of  the  premises  till 
a  given  day,  paying  the  reserved  rent  in  the  meantime,  and  that,  in  case 
he  did  not  pay  the  residue  of  the  purchase-money  on  that  day,  he  should 
forfeit  the  portion  he  had  already  paid  and  not  be  entitled  to  an  assignment 
of  the  lease,  Ld.  Ellenborough  held  that  this  agreement  operated  like  a 
clause  of  re-entry  on  a  breach  of  covenant  in  a  lease,  and  that,  the  residue 
of  the  purchase-money  not  being  paid  on  the  appointed  day,  the  vendee's 
interest  thereupon  ceased,  and  he  might  be  ejected  without  any  notice. 
Doe  d.  Leeson  v.  Sayer,  3  Camp.  8.  And,  if  a  third  person,  under  such 
circumstances,  has  come  in  as  a  tenant  to  the  vendee,  though  with  the 
vendor's  knowledge,  ejectment  may  be  maintained  against  him  also 
without  notice.  Doe  d.  Parker  v.  Boulton,  6  M.  &  S.  148.  So,  a  lease 
by  the  vendor  under  such  circumstances  determines  the  will ;  and  the 
lessee  is  not  estopped  by  having  received  possession  from  the  vendor's 
wife  who  had  been  put  into  the  premises  as  caretaker  by  the  vendee  :  the 
husband  and  wife  being  the  vendors.  Farrelly  v.  Robins,  I.  R.,  3  C.  L. 
284,  C.  P.  So,  where  a  man  got  into  possession  of  a  house  without  the 
privity  of  the  landlord,  and  the  parties  afterwards  entered  into  a  negotia- 
tion for  a  lease,  but  disagreed  about  the  value  of  the  fixtures,  Ld.  Ellen- 
borough  was  of  opinion  that,  if  this  was  a  tenancy  of  any  sort  it  was  a 
tenancy  at  sufferance,  and  that  a  notice  to  quit  was  unnecessary.  Doe  d. 
Knight  v.  Quigley,  2  Camp.  505 ;  and  see  Doe  d.  Moore  v.  Lawder, 
1  Stark.  308  ;  Doe  d.  Rogers  v.  Fallen,  2  N.  C.  749. 

A  demand  of  possession  may  be  made  upon  the  wife  of  the  tenant  at 
will  on  the  premises.     Roe  d.  Blair  v.  Street,  2  Ad.  &  E.  329. 

As  to  the  case  of  mortgagee  and  mortgagor,  see  Action  for  recovery  of 
land  by  mortgagee,  post,  p.  1045. 

Proof  of  tenancy  from  year  to  year.]  Evidence  of  a  demise  from  year 
to  year  may,  in  the  absence  of  other  proof,  be  gathered  from  the  payment 
and  receipt  of  yearly  rent.  Doe  d.  Wawn  v.  Horn,  3  M.  &  W.  339. 
Where  payment  of  rent  is  the  only  proof  of  tenancy,  defendant  may  show 
that  the  plaintiff  received  it  as  agent  for  another.  Doe  d.  Harvey  v. 
Francis,  2  M.  &  Rob.  57.  The  receipt  of  rent  is  only  evidence  of.  such  a 
tenancy,  and  this  may  be  rebutted,  as  by  showing  that  the  plaintiff 
received  it  as  due  on  a  lease,  the  expiration  of  which  had  been  concealed 
from  him  by  the  defendant ;  Doe  d.  Lord  v.  Crago,  6  C.  B.  90  ;  or  that 
the  plaintiff  had  received  it  on  a  void  lease  under  the  mistaken  notion 
that  he  could  confirm  it.  Smith  v.  Widlahe,  3  C.  P.  D.  10,  C.  A.  If  a 
party,  having  a  lease  void  by  the  Statute  of  Frauds  ;  Doe  d.  Rigge  v.  Bell, 
5  T.  R.  471  ;  or,  by  8  &  9  V.  c.  106,  s.  3 ;   Tress  v.  Savage,  4  E.  &  B.  36  ; 
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23  L.  J.,  Q.  B.  339;  Lee  v.  Smith,  9  Exch.  662;  23  L.  J.,  Ex.  198; 
or,  an  agreement  for  a  lease  ;  Arden  v.  Sullivan,  14  Q.  B.  832  ;  Mann  x. 
Lovejoy,  Ry.  &  M.  355  ;  Doe  d.  Tilt  v.  Stratton,  4  Bing.  446 ;  Braythwayte 
v.  Hitchcock,  10  M.  &  W.  494;  enter  into  possession  and  pay  rent  at  so 
much  a  year,  the  jury  may  conclude  that  he  entered  under  a  parol  demise 
from  year  to  year  on  such  of  the  terms  of  the  void  lease,  or  of  the  agree- 
ment, as  were  not  inconsistent  with  such  a  holding.  See  notes  to  Doe  d. 
Bigge  v.  Bell  and  Clayton  v.  Blakey,  1  Smith's  L.  C.  So  if,  being  in 
possession,  he  acknowledged  that  half  a  year's  rent,  at  so  much,  is  due  ; 
Cox  v.  Bent,  5  Bing.  185  ;  but,  if  the  acknowledgment  be  not  of  some 
certain  sum,  it  may  be  an  admission  of  a  tenancy,  but  it  is  no  evidence 
of  a  tenancy  from  year  to  year.  See  Begnart  v.  Porter,  7  Bing.  451.  So, 
too,  where  a  tenant  holds  over  after  the  determination  of  his  term,  and 
pays  rent,  the  presumption  is  that  he  holds  as  tenant  from  year  to  year  on 
the  terms  of  the  expired  lease,  so  far  as  they  are  applicable  to  a  tenancy 
from  year  to  year  ;  and  this,  too,  though  the  rent  be  increased  by  agree- 
ment. D-igby  v.  Atkinson,  4  Camp.  275  ;  Hayatt  v.  Griffiths,  17  Q.  B.  505. 
Hence,  if  the  lease  contained,  or  by  the  agreement  was  to  contain,  a  clause 
of  re-entry,  for  breach  of  a  husbandry  covenant ;  Doe  d.  Thomson  v.  Amey, 
12  Ad.  &  E.  476  ;  or,  for  non-payment  of  rent  ;  Thomas  v.  Packer, 
1  H.  &  N.  669  ;  26  L.  J.,  Ex.  207  ;  the  yearly  tenancy  will  be  subject  to  a 
similar  condition.  So,  if  the  tenant  has  entered  and  paid  rent  under  an 
agreement  for  a  lease  for  seven  years  ;  Doe  d.  Tilt  v.  Stratton,  supra  ;  or, 
under  a  lease  void  at  law  as  being  for  more  than  three  years  and  not  under 
seal ;  Doe  d.  Davenish  v.  Moffat,  15  Q.  B.  257  ;  19  L.  J.,  Q.  B.  438  ; 
Tress  v.  Savage,  ante,  p.  997 ;  and  has  occupied  during  the  whole  period, 
the  tenancy  ceases  by  effluxion  of  time  ;  an  agreement  that  it  should 
cease  at  the  end  of  seven  years  not  being  inconsistent  with  a  tenancy 
from  year  to  year.  See  also  Martin  v.  Smith,  L.  R.,  9  Ex.  50,  ante,  p.  346. 
The  presumption  as  to  the  terms  of  holding  is  in  all  these  cases 
one  of  fact,  and  not  of  law  ;  Hayatt  v.  Griffiths,  supra  ;  though  it  would 
seem  that  where  rent  is  paid,  it  is  a  conclusion  of  law  that  some  tenancy 
is  created.  Bishopi  v.  Howard,  2  B.  &  C.  100.  Where  the  yearly  tenant 
of  glebe  lands  remained  in  possession  for  eight  months  after  the  death 
of  the  incumbent,  to  whom  he  was  tenant,  it  was  held  that,  after  such 
a  lapse  of  time,  it  might  be  presumed  that  the  new  incumbent  had 
assented  to  the  continuance  of  the  tenancy  on  the  same  terms  as 
before  and  that  a  notice  to  quit  was  necessarv.  Doe  d.  Cates  v.  Somerville, 
6  B.  &  C.  126. 

Where  a  tenant  for  life  had  granted  a  lease  under  a  power  to  A.,  but 
the  lease  was  void  against  the  remainderman  B.,  the  receipt  of  rent  by  B. 
from  A.  could  not,  at  common  law,  confirm  the  lease,  but  it  created  a 
yearly  tenancy  between  A.  and  B.  Doe  d.  Martin  v.  Watts,  7  T.  R.  83  ; 
see  aiso  post,  p.  1004.  Now,  by  13  V.  c.  17,  s.  2  (replacing  12  &  13  V. 
c.  26,  s.  3),  where  upon  or  before  the  acceptance  of  rent  under  any 
such  invalid  lease,  any  receipt,  memorandum,  or  note  in  writing, 
confirming  such  lease  is  signed  by  the  person  accepting  such  rent,  or 
his  agent  for  that  purpose,  the  acceptance  shall  confirm  the  lease,  as 
against  him. 

The  same  presumptions  are  to  be  made  where  a  corporation  is  either 
landlord  or  tenant,  and  the  demise  is  void  by  reason  of  its  not  being  under 
seal.  Ecclesiastical  Commissioners  v .  Merral,  L.  R.,  4  Ex.  162  ;  following 
Wood  v.  Tate,  2  N.  R.  247  ;  see  also  Doe  d.  Pennington  v.  Taniere, 
12  Q.  B.  998.  The  case  of  Finlay  v.  Bristol  S Exeter  By.  Co.,  7  Exch.  409  ; 
21  L.  J.,  Ex.  117,  is  opposed  to  this  view,  but  the  authority  of  this  case 
has  been  impugned ;  and  many  of  the  cases  on  which  it  was  decided  were 
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overruled  by  S.  of  Ireland  Colliery  Co.  v.  Waddle,  L.  E.,  3  C.  P.  463; 
L.  R.,  4  C.  P.  617,  Ex.  Ch.  See  further,  sub  tit.  Actions  by  and  against 
Companies — Contracts  by  Corporations,  post,  pp.  1079  et  seq. 

A  letting,  so  long  as  both  parties  please,  without  any  reservation  or 
payment  of  annual  rent,  makes  a  tenancy  at  will.  Richardson  v. 
Langridge,  4  Taunt.  128.  So,  a  letting  by  deed,  expressly  "  at  will,"  at 
the  rate  of  so  much  per  annum  payable  quarterly,  is  not  converted  into 
a  yearly  tenancy  by  payment  of  the  annual  rent.  Doe  d.  Bastow  v.  Cox, 
11  Q.  B.  122.  By  holding  premises  for  several  weeks,  paying  rent 
weekly,  a  tenancy  from  week  to  week  is  created.  Jones  v.  Mills, 
10  C.  B.,  N.  S.  788 ;  31  L.  J.,  C.  P.  66,  post,  p.  1003.  A  parol  demise 
from  year  to  year,  created  by  the  owner  in  fee,  is  not  determined  by  his 
death,  or  by  that  of  a  subsequent  tenant  for  life,  claiming  under  him. 
Cattley  v.  Arnold,  1  J.  &  H.  651.  The  interest  of  a  tenant  from  year  to 
year  is  a  chattel  interest  which  passes  to  his  personal  representative. 
Machay  v.  Machreth,  4  Doug.  213,  cited  3  T.  B.  13  ;  Doe  d.  Shore  v. 
Porter,  3  T.  R.  13 ;  Doe  d.  Hull  v.  Wood,  14  M.  &  W.  682.  Where 
premises  are  let  at  a  yearly  rent,  on  the  terms  that  the  landlord  shall 
not  turn  out  the  tenant  or  raise  the  rent  so  long  as  it  is  regularly  paid, 
this  amounted  at  law  to  a  tenancy  from  year  to  year,  at  most ;  Doe  d. 
Warner  v.  Browne,  8  East,  166 ;  but  on  equitable  principles,  the  tenant 
has  now  a  right  to  retain  possession,  during  his  life,  for  as  long  as  the 
landlord's  interest  continues.  Kusel  v.  Watson,  11  Ch.  D.  129,  C.  A. 
Where,  however,  the  agreement  contained  a  further  clause  that  the 
tenancy  should  last  so  long  as  the  lessor  had  power  to  let  the  premises, 
it  was  held  to  create  a  tenancy  from  year  to  year  only.  Wood  v.  Beard, 
2  Ex.  D.  30.     Sed  quaere. 

Lease,  or  agreement  for  a  leased]  A  question  frequently  occurs  whether 
the  instrument  produced  operates  as  an  actual  demise,  or  is  merely  an 
agreement  to  demise.  The  intention  of  the  parties,  as  declared  by  the 
words  of  the  instrument,  must  govern  the  construction.  Upon  a  review 
of  the  cases,  it  seems  that  words  of  present  demise,  as,  "  I  demise," 
— or  words  conferring  a  right  of  enjoyment,  as  that  the  party  "  shall 
hold  and  enjoy," — are  evidence  of  an  intention  to  make  an  actual  lease. 
Harringtonv.  Wise,  Cro.  Eliz.486;  Baxter  v.  Browne,  2  W.B1.  973;  Poole 
v.  Bentley,  12  East,  168  ;  Barry  v.  Nugent,  cited  5  T.  B.  165.  The  word 
agree  will  not  of  itself  exclude  the  inference  of  a  present  demise,  where 
there  is  nothing  else  to  show  that  such  a  demise  was  not  intended.  Per 
Tindal,  C.J.,  Staniforth  v.  Fox,  7  Bing.  592  ;  Hand  v.  Hall,  2  Ex.  D. 
355,  C.  A.  Where,  on  the  face  of  the  instrument,  it  was  evident  that  a 
future  lease  was  contemplated,  though  not  expressly  provided  for,  and  at 
the  same  time  various  terms  of  the  tenancy  remained  to  be  ascertained, 
though  there  were  words  of  present  demise,  the  instrument  was  held  to 
operate  as  an  agreement  only.  Morgan  d.  Dotvding  v.  Bissell,  3  Taunt.  65. 
But  in  Doe  d.  Phillip)  v.  Benjamin,  9  Ad.  &  E.  644,  a  stipulation  for  a 
future  lease  "  on  the  usual  terms,"  was  held  compatible  with  an  intent  to 
make  a  present  demise.  See  also  Curling  v.  Mills,  6  M.  &  Gr.  173 ; 
Poole  v.  Bentley,  supra.  A  landlord  and  tenant,  between  whom  there 
was  a  subsisting  tenancy,  agreed  in  writing  for  the  letting  of  the  farm 
upon  different  terms,  the  amount  of  the  rent  to  be  settled  by  valuation, 
and  the  tenant  to  find  sureties  for  his  paying  the  rent.  The  amount  was 
not  settled,  and  the  sureties  were  not  given :  held,  that  the  instrument, 
though  it  contained  words  of  present  demise,  did  not  operate  as  a  lease, 
or  alter  the  terms  of  the  existing  tenancy.  John  v.  Jenkins,  1  Cr.  &  M. 
227.    But,  if  the  terms  of  the  lease  are  ascertained  by  the  agreement  and 
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there  are  words  of  present  demise,  it  will  operate  as  a  lease.  Doe  d. 
Pearson  v.  Ries,  8  Bing.  178.  And,  though  the  preparation  of  a  future 
lease  be  provided  for,  yet  if  it  be  agreed  that  in  the  meantime  the  lessee 
shall  enter  and  pay  the  stipulated  rent,  &c,  that  amounts  to  a  present 
demise.  Pinero  v.  Judson,  6  Bing.  206  ;  Warman  v.  Faithfull,  5  B.  &  Ad. 
1042 ;  Pearce  v.  Cheslyn,  4  Ad.  &  E.  225  ;  Anderson  v.  Midland  By.  Co., 
3  E.  &  E.  614 ;  30  L.  J.,  Q.  B.  94.  Again,  where  it  is  stipulated  that  the 
lessee  shall  do  some  act  upon  the  premises  before  the  execution  of  a 
formal  lease,  this  has  been  considered  as  evidence  of  a  present  demise. 
Poole  v.  Bentley,  12  East,  168.  And,  a  stipulation  that  the  agreement 
shall  be  considered  binding  until  one  fully  prepared  can  be  produced,  is 
evidence  of  the  same  intent.  S.  C. ;  Doe  d.  Walker  v.  Groves,  15  East, 
244.  On  the  other  hand,  if  a  forfeiture  would  be  incurred  by  holding  the 
instrument  to  be  a  lease,  it  is  to  be  presumed  that  the  intention  of  the 
parties  was  to  make  an  agreement  only.  Doe  d.  Coore  v.  Clare,  2  T.  B. 
739.  And,  any  words  which  show  that  a  future  act  is  to  be  done  before 
the  relation  of  landlord  and  tenant  commences  (as  the  purchase  and 
addition  of  another  piece  of  land  to  the  premises)  are  ground  for  holding 
that  the  instrument  was  not  intended  to  operate  as  a  lease.  Doe  d. 
Jackson  v.  Ashburner,  5  T.  B.  163.  And  see  Gore  v.  Lloyd,  12  M.  &  W. 
463;  Doe  d.  Wood  v.  Clarke,  7  Q.  B.  211.  So,  where  a  stipulation  is 
contained  in  the  instrument,  importing  that  something  ulterior  to  the 
agreement  is  to  be  done  by  way  of  a  regular  lease,  this  is  evidence  of  an 
agreement  merely.  Doe  d.  Bromfield  v.  Smith,  6  East,  530 ;  Bawson  v. 
Eicke,  7  Ad.  &  E.  451.  And,  an  express  stipulation  for  a  power  of  distress, 
until  the  lease  is  granted,  does  not  necessarily  make  the  instrument 
operate  as  a  present  demise.  Bicknell  v.  Hood,  5  M.  &  W.  104.  If  the 
party  who  agrees  to  demise,  appear  on  the  face  of  the  agreement  to  have 
no  present  power  to  lease,  it  will  not  be  construed  to  be  a  present  demise. 
Hayward  v.  Haswell,  6  Ad.  &  E.  265.  And  see  Doe  d.  Bailey  v.  Foster, 
3  C.  B.  215.  The  inference  of  a  present  demise  may  be  prevented  by  an 
express  provision  that  the  agreement  shall  not  operate  as  such.  Perrinq 
v.  Brook,  1  M.  &  Bob.  510. 

An  actual  demise  may  be  created  by  letters  interchanged  between 
lessor  and  lessee.  Cnapman  v.  Bluck,  4  N.  C.  187.  But,  as  in  other 
cases,  where  the  agreement  was  to  be  collected  from  mutual  letters, 
which  left  some  of  the  terms  for  future  settlement,  and  contained  no 
provision  for  possession  before  the  date  of  the  future  lease,  it  was  held 
that  there  was  no  present  demise.  Jones  v.  Reynolds,  1  Q.  B.  506.  See 
further,  ante,  pp.  314  et  sea. 

The  law  is  well  settled,  that  where  there  is  any  doubt  as  to  the 
operation  of  the  contract,  the  court  must  endeavour  to  discover  the 
intention  of  the  parties  from  the  contents  of  the  instrument;  and  if 
they  see  a  paramount  intention  that  the  instrument  shall  operate  as  a 
lease,  they  must  hold  it  to  be  such,  although  it  may  contain  conflicting 
expressions.  Per  Tindal,  C.J.,  Pinero  v.  Judson,  6  Bing.  210.  And,  in 
forming  its  judgment,  the  court  will  consider  the  nature  of  the  property, 
and  look  at  the  instrument  in  connection  with  surrounding  circumstances, 
but  will  not  regard  subsequent  acts  of  the  parties.  Doe  d.  Morgan  v. 
Powell,  7  M.  &  Gr.  980,  988,  992.  The  marginal  note  of  the  last  case 
also  excludes  "extrinsic  circumstances,"  but  the  report  itself  does  not 
bear  this  out.  In  Chapman  v.  Bluck,  supra,  it  was  said  that  subsequent 
acts  of  the  parties  were  admissible  to  show  their  intention.  See  further, 
ante,  pp.  20,  29  et  seq.,  as  to  the  admissibility  of  oral  evidence. 

By  the  Beal  Property  Act,  1845  (8  &  9  V.  c.  106,  s.  3),  a  lease  for 
which,  before  1st  October,  1845,  a  writing  was  required,  is,  if  made  since 


Lease  or  Agreement. — Tenancy,  when  Determinable.  1001 

that  date,  void  at  law,  unless  made  by  deed.  The  Stat,  of  Frauds,  which 
is  referred  to  in  the  above  enactment,  by  sects.  1,  2,  requires  a  writing  for 
every  lease,  except  leases  not  exceeding  the  term  of  three  years  from  the 
making,  on  which  the  reserved  rent  is  at  least  two-thirds  of  the  improved 
value  of  the  premises.  A  lease  which  does  not  conform  to  the  Stat,  of 
Frauds,  has,  by  that  Act,  only  the  force  of  a  lease  at  will,  as  to  which 
vide  ante,  p.  996. 

Since  the  8  &  9  V.  c.  106,  the  same  construction  must  be  put  on  an 
instrument  as  before  the  Act ;  and  it  will  depend  upon  the  terms  used 
whether  or  not  it  amounts  to  a  lease ;  Stratton  v.  Pettit,  16  C.  B.  420 ; 
24  L.  J.,  C.  P.  182 ;  but  the  instrument,  though  void  as  a  lease,  may  be 
good  as  an  agreement.  Bond  v.  Bosling,  1  B.  &  S.  371 ;  30  L.  J.,  Q.  B. 
227 ;  Parker  v.  Taswell,  2  De  G.  &  J.  559 ;  27  L.  J.,  Ch.  812 ;  and  see 
Bollason  v.  Leon,  7  H.  &  N.  73  ;  31  L.  J.,  Ex.  96 ;  Tidey  v.  Mollett, 
16  C.  B.,  N.  S.  298;  33  L.  J.,  C.  P.  235.  And,  where  a  person  had 
entered  into  possession,  and  paid  rent  under  an  instrument  that  is  void 
as  a  lease,  not  being  by  deed,  the  instrument  may  be  used  as  an  agree- 
ment to  show  on  what  terms  he  holds  as  a  tenant  from  year  to  year. 
Tress  v.  Savage,  4  E.  &  B.  36 ;  23  L.  J.,  Q.  B.  339.  See  further,  ante, 
p.  998.  And  since  the  J.  Acts,  "  a  tenant  holding  under  an  agreement 
for  a  lease,  of  which  specific  performance  would  be  decreed,  stands  in  the 
same  position  as  if  the  lease  had  been  granted."  Lowther  v.  Heaver, 
41  Ch.  D.  248,  264,  C.  A. ;  following  Walsh  v.  Lonsdale,  21  Ch.  D.  9, 14, 
15,  per  Jessel,  M.R.  See  also  Sivain  v.  Ayres,  post,  p.  1017;  and  2  Smith's 
L.  C,  10th  ed.  118  et  seq.,  and  post,  p.  1070. 

An  agreement  for  a  lease  may  now  sometimes  be  relied  on  as  an 
equitable  defence.     Vide  post,  p.  1050. 

Tenancy,  when  determinable.']  A  demise  from  year  to  year,  so  long  as 
both  parties  please,  is  determinable  at  the  end  of  the  first  year,  and 
therefore  if  a  tenant  hold  over  after  the  end  of  his  term,  and  pay  rent, 
the  yearly  tenancy  may  be  determined  at  the  end  of  the  first  year ;  Doe 
d.  Clarke  v.  Smaridge,  7  Q.  B.  957  ;  but  a  demise,  "  not  for  one  year  only, 
but  from  year  to  year,"  has  been  held  to  constitute  a  tenancy  for  two 
years  at  least.  Denn  d.  Jacklin  v.  Cartright,  4  East,  29.  So,  a  demise 
"  for  a  year,  and  afterwards  from  year  to  year ;  "  Belasyse  v.  Burbridge, 
Lut.  213 ;  and  see  1  T.  R.  380 ;  although  there  be  a  stipulation  for  less 
than  a  half  year's  notice  to  quit.  Doe  d.  Chadbom  v.  Green,  9  Ad.  &  E. 
658.  But,  where  the  demise  was  "  for  twelve  months  certain,  and  six 
months'  notice  afterwards,"  Ld.  Ellenborough  held  that  the  tenant  was 
at  liberty  to  quit  at  the  end  of  twelve  months,  giving  six  months'  previous 
notice.  Thompison  v.  Maberley,  2  Camp.  573.  And  this  decision,  as 
explained  in  Doe  d.  Chadbom  v.  Green,  supra,  was  recognised  in  Brown 
v.  Symons,  8  C.  B.,  N.  S.  208  ;  29  L.  J.,  C.  P.  251 ;  and  applied  to  a 
contract,  in  similar  terms,  as  to  service.  A  lease  for  six  months,  and  "  so 
on  for  six  months  to  six  months,  giving  six  calendar  months'  notice,"  is  a 
demise  for  a  year  at  least.  B.  v.  Chaivton,  1  Q.  B.  247.  So,  a  demise  for 
three  years,  "determinable  on  a  six  months'  previous  notice  to  quit, 
otherwise  to  continue  from  year  to  year,  until  the  term  shall  cease  by 
notice  to  quit  at  the  usual  times,"  is  a  demise  for  three  years  certain,  and 
cannot  be  determined  sooner  than  by  a  notice  ending  with  the  third  year. 
Jones  v.  Nixon,  1  H.  &  C.  48;  31  L.  J.,  Ex.  505.  An  agreement  by 
which  the  tenant  "  is  always  to  be  subject  to  quit  at  three  months'  notice," 
is  a  quarterly  tenancy,  determinable  at  any  quarter-day  calculated  from 
the  day  of  commencement.  Kemp  v.  Derrett,  3  Camp.  510.  But  an 
agreement  by  which  land  was  let  for  a  market  garden  at  the  "  rent  of 


1002  Action  for  Recovery  of  Land  by  Landlord. 

191.  12s.  a  year,  payable  quarterly  on  the  four  usual  quarter-days  for 
payment  of  rent  in  every  year,"  with  a  proviso  for  determination  of  the 
tenancy  "by  either  party  giving  to  the  other  three  calendar  months' 
notice  ...  on  any  day  of  the  year,"  is  a  tenancy  from  year  to  year. 
King  v.  Eversfield,  (1897)  2  Q.  B.  475,  C.  A.,  overruling  dicta,  contra  in 
Doe  d.  King  v.  Grafton,  cited,  post,  p.  1003.  See  further,  as  to  what 
constitutes  a  tenancy  for  a  year,  R.  v.  Herstmonceux,  7  B.  &  Q.  551 ; 
R.  v.  S.  Giles,  4  B.  &  S.  509  ;  33  L.  J.,  M.  C.  3;  Hastings  Union  v.  S. 
James,  Glerkenwell,  L.  R.,  1  Q.  B.  38.  See  also,  Notice  to  quit,  at  what 
time,  infra. 

Notice  to  quit,  when  necessary.']  In  the  ordinary  case  of  a  tenancy 
from  year  to  year,  in  order  to  determine  the  tenancy,  a  notice  to  quit 
must  be  given  ;  but  where  a  person  has  entered  under  an  agreement  for  a 
lease  for  seven  years  ;  Doe  d.  Tilt  v.  Stratton,  4  Bing.  446 ;  or  under  an 
instrument  void  as  a  lease,  as  being  for  more  than  three  years  and  not 
under  seal ;  Doe  d.  Davenish  v.  Moffatt,  15  Q.  B.  257  ;  Tress  v.  Savage? 
ante,  p.  997  ;  and  paid  rent  so  as  to  create  a  tenancy  from  year  to  year,  and 
has  occupied  during  the  whole  j^eriod  mentioned  in  the  instrument,  the 
tenancy  ceases  by  the  agreement  of  the  parties,  and  no  notice  to  quit  is 
necessary  to  determine  it.  See  also  Maule's,  J.,  judgment  in  Berrey  v. 
Lindley,  3  M.  &  Gr.  514.  Where  tenant  holds  on  under  14  &  15  V.  c.  25,  s.  1, 
ante,  p.  335,  to  the  expiration  of  the  current  year  of  tenancy,  no  notice  to  quit 
at  its  expiration  is  required.     See  also  the  cases  cited  ante,  p.  998. 

Where  premises  belonging  to  one  pai'tner  are  let  by  him  to  his  firm  for 
partnership  purposes,  he  is,  on  the  dissolution  of  the  partnership,  entitled 
to  recover  the  premises  from  the  other  members  of  the  firm  without  any 
notice  to  quit.  Doe  d.  Colnaghi  v.  Bluch,  8  C.  &  P.  464.  And  see  Doe  d. 
Waithman  v.  Miles,  1  Stark.  181  ;  S.  C,  8  C.  &  P.  468,  n.  ;  in  which  case 
the  deed  of  partnership  contained  an  express  stipulation  that  the  house 
should  be  occupied  by  the  firm  during  the  partnership  only. 

Notice  to  quit,  how  piroved.]  A  notice  to  quit,  if  in  writing,  may  be  proved 
by  a  duplicate  original,  or  an  examined  copy,  without  a  notice  to  produce  the 
original.     Doe  d.  Fleming  v.  Somerton,  7  Q.  B.  58  ;  see  ante,  pp.  8,  14. 

Notice  to  quit,  at  what  time  it  must  be  given.]  The  notice  to  quit,  in 
order  to  determine  a  tenancy  from  year  to  year,  must  be  proved  to  have 
been  given  half  a  year  (182  days  ;  Co.  Lit.  135  b  ;  Dyer,  345  d ;  semblef 
183  days  in  leap  year)  before  the  end  of  the  current  year  of  the  tenancy  ; 
Right  d.  Floiver  v.  Darby,  1  T.  R.  159, 163  ;  see  also  Wilkinson  v.  Calvert, 
•post  p.  1003 ;  except  where  the  rent  is  payable  on  the  usual  quarterly  feast 
days,  when  notice  on  one  feast  day  to  quit  on  the  next  but  one  is  sufficient ; 
Roe  d.  Durant  v.  Doe,  infra  ;  and  necessary,  although  more  than  half  a 
year's  notice  is  thereby  required.  Morgan  v.  Davies,  infra.  See  also 
Adams,  Eject.  100  ;  Cole,  Eject.  48.  Thus  notice  on  Sept.  28th  to  quit  on 
Mar.  25th  ensuing ;  Roc  d.  Durant  v.  Doe,  6  Bing.  574 ;  or  on 
Dec.  25th  to  quit  on  June  24th  ;  Doe  d.  Buddie  v.  Lines,  jiost,  p.  1004  ; 
is  sufficient.  But  notice,  on  Mar.  26th,  to  quit  on  Sept.  29th  ensuing, 
is  insufficient.  Morgan  v.  Davies,  3  C.  P.  D.  260.  In  the  case  of  a 
tenancy  within  the  Agricultural  Holdings  (England)  Act,  1883  (46  & 
47  V.  c.  61),  s.  33,  "  where  a  half  year's  notice,  expiring  with  a  year 
of  tenancy  is  by  law  necessary  and  sufficient  for  determination  of  a 
tenancy  from  year  to  year,"  whether  the  contract  of  tenancy  was  made 
before  or  after  the  passing  of  the  Act,  a  year's  notice  so  expiring  shall  be 
necessary  and  sufficient,  unless  the  landlord  and  tenant,  by  writing  under 
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their  hands,  agree  that  the  section  shall  not  apply,  in  which  case  a  half- 
year's  notice  is  sufficient  ;  and  the  section  does  not  "  extend  to  a  case 
where  the  tenant  is  adjudged  bankrupt  or  has  hied  a  petition  for  a 
composition  or  arrangement  with  his  creditors."  As  to  what  tenancies 
are  within  the  Act,  vide  sects.  54,  61,  ante,  p.  879.  Sect.  33  applies  only 
to  tenancies  where  a  half-year's  notice  is  required  by  law.  Barlow  v. 
Teal,  15  Q.  B.  D.  501,  C.  A.  Thus,  a  tenancy  to  continue  until  six 
months'  notice  shall  have  been  given  hi  the  usual  way  to  determine  the 
tenancy,  is  not  within  it.  S.  C,  following  Wilkinson  v.  Calvert,  3 
C.  P.  D.  360.  The  period  may  be  controlled  by  special  agreement  or 
local  custom.  Boe  d.  Henderson  v.  Charnock,  Peake,  4 ;  Doe  d.  Dagget 
v.  Snowdon,  2  W.  Bl.  1225.  The  notice  to  determine  a  yearly  tenancy 
must  expire  at  the  expiration  of  the  current  year,  so  that  the  tenant 
may  go  out  on  the  anniversarv  of  his  entry  ;  Right  d.  Flower  v.  Darby, 
1  T.  R.  159  ;  Doe  d.  Cornwall  v.  Matthews,  11  C.  B.  675  ;  but  it  is  also 
good  if  it  expire  on  the  anniversary  of  the  commencement  of  the  tenancy. 
Sidebotham  v.  Holland,  (1895)  1  Q.  B.  378,  C.  A.  Where  the  tenancy  is 
for  less  than  a  year,  as  from  3  months  to  3  months,  the  notice  must 
expire  at  the  end  of  such  shorter  period,  or  some  future  corresponding 
period,  calculated  from  the  day  of  commencement.  Kemp  v.  Derrett, 
3  Camp.  510.  In  such  case  the  length  of  the  notice  must  be  regulated  by 
the  letting ;  as  a  month's  notice,  for  a  monthly  letting,  &c.  Doe  d. 
Parry  v.  Hazell,  1  Esp.  94.  In  Jones  v.  Mills,  10  C.  B.,  N.  S.  788; 
31  L.  J.,  C.  P.  66,  it  was  held  that  some  reasonable  notice  to  quit  was 
necessary  to  determine  a  tenancy  from  week  to  week  ;  Williams,  J., 
being  of  opinion  that  a  week's  notice  was  necessary,  citing  Kemp  v. 
Derrett,  supra,  and  Ld.  Mansfield's  judgment  in  Bight  d.  Flower  v.  Darby, 

1  T.  R.  162  ;  Willes,  J.,  inclining  to  think  half  a  week's  notice  would 
be  sufficient,  citing  Parke,  B.,  in  Huffell  v.  Armistead,  7  C.  &  P.  57 ;  see 
Adams,  Eject.  102.  See  also  Bowen  v.  Anderson,  (1894)  1  Q.  B.  164, 
correcting  the  judgment  in  Sand-ford  v.  Clarke,  21  Q.  B.  D.  398.  In 
Harvey  v.  Copeland,  (1892)  30  L.  R.,  Ir.  412,  O'Brien  and  Gibson,  JJ., 
held  that  a  week's  notice  was  necessary,  but  Johnson,  J.,  that  a 
reasonable  notice  was  sufficient.  On  a  letting  from  year  to  year,  to  quit 
at  a  quarter's  notice,  the  notice  must  expire  with  the  current  year,  unless 
otherwise  expressly  provided.     Doe  d.  Pitcher  v.  Donovan,  1  Taunt.  555  ; 

2  Camp.  78.  But,  a  letting  at  a  yearly  rent,  payable  quarterly,  to  hold 
until  one  party  shall  give  the  other  six  months'  notice  to  quit,  may  be 
determined  by  a  six  months'  notice  ending  on  any  of  the  quarter-days. 
Doe  d.  King  v.  Grafton,  18  Q.  B.  496  ;  21  L.  J.,  Q.  B.  276.  Such  notice 
is  to  be  computed  exclusive^  of  the  day  of  the  notice.  Quartennaine  v. 
Selby,  5  Times  L.  R.  223,  C.  A.,  26  Jan.  1889.  AVhere  a  lease  required  six 
months'  notice  to  quit  to  be  given,  it  was  held  that  in  the  absence  of  a  custom 
to  show  that  calendar  months  were  meant,  a  six  lunar  months'  notice 
was  good.     Bogers  v.  Hull  Dock  Co.,  34  L.  J.,  Ch.  164,  165,  Wood,  V.-C. 

The  tenancy  will  be  taken  prima  facie  to  commence  from  the  day  of  the 
tenant's  entry,  and  not  with  reference  to  any  particular  quarter-day. 
Kemp  v.  Derrett,  snjira  ;  see  Sidebotham  v.  Holland,  post,  p.  1004.  But, 
where  a  tenant  entered  in  the  middle  of  a  quarter,  and  afterwards  paid  for 
that  half-quarter,  and  thenceforth  paid  from  quarter  to  quarter,  he  was 
held  to  be  a  tenant  from  the  first  quarter-day.  Doe  d.  Holcomb  v. 
Johnson,  6  Esp.  10  ;  Doe  d.  Savage  v.  Stapleton,  3  C.  &  P.  275.  So 
where  the  tenant  entered  under  an  agreement  dated  Dec.  20,  which 
provided  that  the  first  quarterly  payment  of  rent  should  be  on  Mar.  25, 
but  named  no  time  for  the  commencement  of  the  tenancy.  Sandill  v. 
Franklin,   L.   R.,   10  C.  P.  377.     In    another    case,    where   the    tenant 
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entered  in  the  middle  of  a  quarter,  upon  an  agreement  "  to  pay  rent 
quarterly,  and  for  the  half -quarter,"  it  was  left  to  the  jury  to  say  whether 
the  party  was  tenant  from  the  quarter-day  prior  to  the  time  when  he 
entered,  or  from  the  succeeding  quarter-day.  Doe  d.  Wadmore  v.  Selwyn, 
Adams,  Eject.  107.  But  where  a  lease  expresses  that  the  term  commences 
"at,"  "  on,"  "  from,"  or  "on  and  from  "  a  certain  day,  that  day  is  the 
first  day  of  the  term,  even  though  an  apportioned  rent  is  to  be  paid  up  to 
the  usual  quarter-day.  Sidebotham  v.  Holland,  (1895)  1  Q.  B.  378,  C.  A. 
Where  a  tenant  for  life  granted  a  lease  for  years,  void  as  against  the 
remainderman,  to  commence  on  one  of  the  usual  quarter-days,  and  died 
during  the  term  in  the  middle  of  a  quarter,  and  the  remainderman 
received  rent  from  the  tenant  for  two  years  at  the  quarter-days  mentioned 
in  the  demise  ;  it  was  held  that  this  was  evidence  on  which  a  jury 
ought  to  find  that  there  was  an  agreement  that  the  tenant  should 
continue  to  hold  as  tenant  from  year  to  year  as  from  the  day  of  the 
commencement  of  the  original  demise  ;  and  that  a  notice  to  quit  on  that 
day  was  therefore  good.  Roe  d.  Jordan  v.  Ward,  1  H.  Bl.  97  ;  accord. 
Doe  d.  Collins  v.  Wetter,  7  T.  R.  478.  So,  where  a  yearly  tenant,  under 
a  lessee  for  years,  remains  in  possession  after  the  expiration  of  the  lease, 
paying  rent  to  the  reversioner,  his  tenancy  has  reference  to  the  period  of 
his  original  entry,  the  lease  having  expired  in  the  middle  of  a  current 
year  of  that  tenancy.  Kelly  v.  Patterson,  L.  R.,  9  C.  P.  681.  So,  where 
a  tenant  from  year  to  year  lets  in  another  in  his  place,  from  whom  the 
landlord  receives  rent  as  before,  the  year  of  the  tenancy  of  the  second 
tenant  runs  from  the  commencement  of  the  original  tenancy,  and  not 
from  the  time  he  entered.  Doe  d.  Castleton  v.  Samuel,  5  Esp.  173.  A. 
held  premises  of  B.  as  tenant  for  a  year,  and  so  on  from  year  to  year,  the 
tenancy  commencing  at  Christmas.  A.  having  died  in  June,  his  widow, 
by  agreement  with  B.,  continued  to  occupy  the  premises  at  the  same 
rent,  nothing  being  said  about  the  commencement  of  her  tenancy,  and 
so  occupied  for  some  years  ;  it  was  held,  that  there  was  evidence  enough 
to  warrant  the  jury  in  assuming  that  the  widow's  tenancy  was  a  mere 
continuation  of  the  original  tenancy  of  A.,  and  therefore  properly  deter- 
mined by  a  notice  expiring  at  Christmas.  Humphreys  v.  Franks,  18  C.  B. 
323.  Where  there  was  a  demise  for  one  year  and  six  months  certain,  from 
Aug.  13th,  1838,  at  a  yearly  rent,  to  be  paid  quarterly,  the  first  payment  to  be 
on  Sept.  29th  next,  with  a  proportionate  abatement  to  the  tenant,  three 
months'  notice  to  be  given  previous  to  the  determination  of  the  tenancy  ;  and 
the  tenant  continued  to  occupy  beyond  the  year  and  six  months,  it  was  held 
that  the  tenancy  could  be  determined  bya  three  months'  notice,  expiring  the 
13th  August,  1840.  Doe  d.  Robinson  v.  Dobell,!  Q.B.  806.  See  also  Berrey  v. 
Lindley,  3  M.  &  Gr.  498.  But,  where  the  lease  was  for  14  years  and  a  half, 
which  began  at  Christmas  and  ended  at  Midsummer,  and  the  assignee  of  the 
lessee  held  over  and  paid  rent  to  the  assignee  of  the  lessor,  the  yearly 
tenancy  was  held  to  begin  at  the  expiration  of  the  previous  lease.  Doe  d. 
Buddie  v.  Lines,  11  Q.  B.  402.  "  This  is  not  at  variance  with  any  of  the 
cases.  The  original  entry  spoken  of  in  them  is  the  original  entry  of  the 
lessee  himself."  S.  C,  Id.  405,  per  Cur.  It  has  been  said  that  these  cases 
show  that  a  yearly  tenancy,  created  by  holding  over  and  payment  of  rent, 
runs  as  against  the  lessee  himself  from  his  original  entry,  and  not  from 
the  determination  of  the  previous  term ;  but  that  the  rule  does  not  apply 
as  against  his  assignee.  Kelly  v.  Patterson,  L.  R.,  9  C.  P.  687,  per 
Brett,  J.  It  is,  however,  very  doubtful  how  far  this  observation  will 
reconcile  all  the  cases  above  cited,  many  of  which  seem  to  have  been 
determined  on  their  own  peculiar  circumstances. 

A  lease  made  and  dated  in  1851,  habendum  for  14  years  from  Christina 
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1849,  with  a  proviso  that  the  demise  should  be  determinable  by  notice,  at 
the  end  of  the  first  7  years  thereof,  is  determinable  at  Christmas,  1856. 
Bird  v.  Baiter,  1  E.  &  E.  12 ;  28  L.  J.,  Q.  B.  7.  Where  a  tenancy  from 
year  to  year  arises  on  payment  of  rent,  by  a  tenant  holding  under  a  lease 
void  by  the  Statute  of  Frauds,  the  void  lease  will  regulate  the  time  of  the 
notice  ;  thus  the  terms  of  an  oral  lease  for  7  years,  being  that  the  tenant 
should  enter  at  Lady-day  and  quit  at  Candlemas,  and  the  tenant  having 
entered  accordingly  and  paid  rent,  it  was  held  that  the  tenancy  could  only 
be  determined  by  a  notice  to  quit  at  Candlemas.     Doe  d.  Rigge  v.  Bell, 

5  T.  E.  471 ;  and  see  ante,  p.  998. 

A  variation  in  the  rent,  agreed  upon  during  the  tenancy,  does  not  alone 
make  a  new  tenancy.  Doe  d.  Bedford  v.  Kendrick,  Adams,  Eject.  107  ; 
Doe  d.  Monek  v.  Geekie,  5  Q.  B.  84*1. 

Where  the  tenant  enters  upon  different  parts  of  the  premises  at  different 
times,  it  is  sufficient  to  give  half  a  year's  notice  to  quit,  with  reference  to 
the  original  time  of  entry  on  the  substantial  partoi  the  premises  demised. 
Doe  d.  Dagget  v.  Snowdon,  2  W.  Bl.  1224  ;  Doe  d.  Strickland  v.  Spence, 

6  East,  120 ;  Doe  d.  Bradford,  Ld.  v.  Watkins,  7  East,  551.  And  it 
seems,  it  is  a  question  for  the  jury,  which  is  the  principal,  and  which 
the  accessorial  subject  of  demise.  Doe  d.  Heapy  v.  Howard,  11  East, 
498.  But  aucere,  whether  the  landlord  can  recover  the  whole,  as  from 
a  day  before  the  right  of  entry  on  the  whole  has  accrued.  Doe  d. 
Davenport  v.  Rhodes,  11  M.  &  W.  600. 

A  holding  from  Michaelmas  prima  facie  signifies  Michaelmas  new 
style ;  as  to  when  evidence  is  admissible  to  show  that  old  Michaelmas  is 
meant,  see  ante,  p.  27.  It  may  be  observed  that  until  the  year  2100,  old 
Lady-da}'  falls  on  April  7th,  and  old  Michaelmas-day  on  October  12th, 
as  there  were  no  intercalary  days  in  February,  1800  or  1900.  See  24  G.  2, 
c.  23,  ss.  1 — 3 ;  Tomlins'  Law  Diet.,  3rd  ed.  tit.  Year,  and  Encycl.  Brit., 
9th  ed.  tit.  Calendar,  p.  671. 

A  notice  to  quit  is  of  course  no  evidence  per  se  to  prove  the  commence- 
ment of  the  tenanoy  ;  Doe  d.  Ash  v.  Calvert,  2  Camp.  388;  but  if  a 
notice  to  quit  be  personally  served  upon  the  tenant,  who  reads  it,  or 
has  it  x-ead  to  him,  and  does  not  object  to  it,  his  conduct  amounts  to  an 
admission,  and  the  notice  is  prima  facie  evidence  of  the  commencement 
of  the  tenancy,  if  a  specific  time  for  quitting  be  mentioned  in  it. 
Thomas  d.  Jones  v.  Thomas,  Id.  648;  Doe  d.  Clarges  v.  Forster,  13  East, 
405.  But  at  most,  this  is  only  prima  facie  evidence  for  the  jury,  and 
may  be  rebutted  by  showing  the  period  when  the  tenancy  did  in  fact 
commence.  Oakapple  d.  Green  v.  Copous,  4  T.  K.  361.  Where  no 
specific  time  to  quit  was  mentioned,  but  the  notice  was  to  quit  "  at  the 
expiration  of  the  current  year,"  and  a  declaration  in  ejectment  was  served 
nearly  a  year  afterwards,  laying  the  demise  half  a  year  after  the  notice, 
and  the  tenant,  on  being  served  with  the  declaration,  made  no  objection 
to  the  notice  to  quit,  nor  set  up  any  right  to  a  longer  possession,  but  said 
he  would  go  out  as  soon  as  he  could  suit  himself  with  another  house,  Ld. 
Ellenborough  held  that  it  was  a  question  for  the  jui-y  whether  the  tenant 
must  not  be  understood  as  having  admitted  that  the  tenancy  was  deter- 
mined by  the  notice.  Doe  d.  Baker  v.  Woombwell,  2  Camp.  559.  So, 
where  a  notice  was  delivered  on  September  27th  to  quit  "  at  the  expira- 
tion of  the  term  for  which  you  hold  the  same,"  and  the  tenant  on  being 
served  observed,  "  I  hope  Mr.  M.  does  not  mean  to  turn  me  out,"  evidence 
was  admitted  by  Holroj-d,  J.,  of  a  general  custom  in  that  part  of  the 
country  to  let  from  Lady-day  to  Lady-day,  and  that  the  defendant's  rent 
was  due  at  Michaelmas  and  Lady-day  respectively,  and  he  directed  the 
jury  to  presume  that  this  tenancy,  like  other  tenancies  in  that  part  of  the 
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country,  was  from  Lady-clay  to  Lady-day.  Doe  d.  Milnes  v.  Lamb, 
Adams,  Eject.  272.  If  the  tenant,  upon  application  by  his  landlord, 
states  his  tenancy  to  have  commenced  on  a  particular  day,  being  the  day 
named  in  the  notice,  he  is  concluded  from  disputing  the  accuracy  of  such 
statement.  Doe  d.  Eyre  v.  Lamhly,  2  Esp.  635.  A  receipt  for  rent,  as  a 
year's  rent,  up  to  a  particular  day,  is  prinid  facie  evidence  of  the  com- 
mencement of  the  tenancy  as  on  that  day.  Doe  d.  Castleton  v.  Samuel, 
5  Esp.  173. 

A  notice  to  quit,  posted  in  time  for  delivery  within  business  hours  at 
the  office  of  the  landlord's  agent  for  management  of  his  property,  is  suffi- 
cient, though  through  absence  the  agent  did  not  get  it  till  next  day. 
Papillon  v.  Br  union,  5  H.  &  N.  518  ;  29  L.  J.,  Ex.  265.  In  this  case  the 
jury  found  that  the  notice  was  delivered  in  time,  and  that  the  agent 
ought  to  have  had  some  one  at  his  office  to  receive  it ;  but,  it  has  since 
been  held  that  a  notice  to  quit,  if  posted  in  a  letter  so  as  to  be  delivered 
in  due  time  in  the  ordinary  course  of  the  post,  will  be  presumed  to  have 
been  so  delivered,  and  such  notice  is  sufficient.  Gresliam  House  Estate 
Co.  v.  Rossa  Grande  Gold  Mining  Co.,  W.  N.  1870,  p.  119,  E.  T.,  Q.  B. 
The  defendant  may,  of  course,  rebut  such  presumption  by  showing  that 
he  has  not  in  fact  received  the  notice,  for  the  rule  laid  down  with  respect 
"to  a  notice  of  dishonour,  ante,  p.  384,  does  not  apply  to  a  notice  to  quit. 
See  also  ante,  p.  520. 

By  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  V.  c.  61), 
•s.  28,  any  notice  under  that  Act  may  be  served  on  the  person  to  whom  it 
is  to  be  given,  either  personally,  or  by  leaving  it  for  him  at  his  last  known 
place  of  abode  in  England,  or  by  sending  it  in  a  registered  letter  addressed 
to  him  there,  and  it  will  be  deemed  to  be  served  at  the  time  the  letter 
containing  it  would  be  delivered  in  the  ordinary  course,  and  in  order  to 
prove  service  by  letter,  it  shall  be  sufficient  to  prove  that  the  letter,  con- 
taining the  notice,  was  properly  addressed  and  posted.  Where  a  year's 
notice  to  quit  is,  by  sect.  33,  made  necessary  in  place  of  half  a  year's 
notice,  vide  ante,  p.  1002,  it  would  seem  that  such  notice  is  within  the  above 
section.    As  to  cases  in  which  the  Act  applies,  vide  sects.  54,  61,  ante,]).  879. 

Notice  to  quit,  by  whom  to  be  given.']  One  of  several  joint-tenants  may 
give  notice,  and  recover  his  share.  Doe  d.  Whayman  v.  Chaplin,  3 
Taunt.  120.  Notice  by  one  joint-tenant  on  behalf  of  all,  whether  with  the 
authority  of  the  others  or  not,  determines  the  tenancy  as  to  all.  Doe  d. 
Aslin  v.  Summersett,  1  B.  &  Ad.  135,  140.  So,  a  notice  by  one,  where 
the  tenant  holds  under  the  joint  demise  of  all.  See  2  M.  &  Ry.  434,  n. 
So,  where  an  agent  gives  the  notice  in  the  name  of  all,  but  by  the 
authority  of  one  only,  it  is  good  for  all;  former  Parke,  B.,  the  lessee 
holds  only  so  long  as  all  agree.  Doe  d.  Kindersley  v.  Hughes,  7  M.  &  W. 
139,  141.  But  a  notice  required  to  be  "under  the  hands  "  of  the  joint- 
lessors,  is  not  good,  if  signed  by  two  only  out  of  three.  Right  d.  Fisher 
v.  Cuthell,  5  East,  491.  A  notice  signed  by  a  stranger  professing  to  be 
an  agent  for  all  the  joint-tenants,  ratified  before  ejectment  brought,  was 
held  to  be  sufficient ;  Goodtitle  d.  King  v.  Woodward,  3  B.  &  A.  689 ; 
but  the  authority  of  this  case  has  been  questioned,  and  it  has  been  held 
that  a  subsequent  ratification  is  not  sufficient,  unless  given  before  the 
notice  begins  to  run.  Doe  d.  Mann  v.  Walters,  10  B.  &  C.  626.  Nor  is 
the  bringing  an  action  a  sufficient  recognition  ;  S.  C.  ;  for  the  notice  must 
be  one  on  which  the  lessee  can  safely  act  when  given.  Doe  d.  Lyster  v. 
Goldwin,  2  Q.  B.  143.  Where  the  landlord  is  partner  in  a  firm  to  which 
he  has  let  the  premises,  he  may  eject  upon  a  notice  to  himself  and 
co-tenants ;  per  Patteson,  J.,  Doe  d.  Harvey  v.  Francis,  4  M.  &  W.  331, 
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Ex.  Ch.  Where  there  was  a  proviso  in  a  lease  (made  by  tenant  in  fee), 
that  if  either  party  should  be  desirous  to  determine  it,  it  should  be  lawful 
for  him,  "  his  executors  or  administrators,"  so  to  do  upon  12  months' 
notice  to  the  other  of  them,  "  his  heirs,  executors,"  &c.  ;  it  was  held  that 
the  devisee  of  the  lessor  might  give  such  notice.  Roe  d.  Bamford  v. 
Hayley,  12  East,  464.  A  receiver  appointed  by  the  High  Court  with 
authority  to  let  lands,  has  also  authority  to  give  a  notice  to  quit  in  his 
own  name.  Wilkinson  v.  Colley,  5  Burr.  2694  ;  Doe  d.  Marsack  v.  Bead, 
12  East,  57.  But,  a  mere  private  receiver  of  rent,  as  such,  has  no  power 
to  determine  a  tenancy.  Per  Parke,  J.,  Doe  d.  Mann  v.  Walters, 
10  B.  &  C.  633.  An  agent  to  receive  and  let  has  authority  to  determine 
a  tenancy.  Per  Patteson,  J.,  Doe  d.  Manvers,  El.  v.  Mizem,  2  M.  & 
Bob.  56  ;  see  Papillon  v.  Brunton,  and  Pearse  v.  Boulter,  infra.  But 
the  agent  of  such  an  agent  cannot  give  a  notice.  Doe  d.  Rhodes  v. 
Robinson,  3  N.  C.  677.  Where  a  cestui  que  trust  is  allowed  by  his 
trustees  to  have  the  management  of  the  estates  vested  in  them,  he  may 
give  a  notice  to  quit  in  his  own  name,  without  showing  his  authority  on 
the  notice.  Jones  v.  Phipps,  L.  R.,  3  Q.  B.  567.  The  rule  that  a  notice 
to  quit  given  by  an  agent  must  either  state  that  the  agent  was  duly 
authorised,  or  be  given  in  the  name  of  the  principal,  only  applies  to  an 
agent  holding  a  special  or  limited  authority,  and  not  to  a  general  agent. 
Id.  573.  An  oral  notice  from  the  steward  of  a  corporation  is  sufficient, 
without  showing  an  authority  granted  to  him  under  seal.  Roe  d.  Rochester, 
Dean  of,  v.  Pierce,  2  Camp.  96;  see  Smith  v.  Birmingham  Gas  Co., 
1  Ad.  &  E.  531.  Where  the  demise  was  by  persons  who  were  described 
in  the  agreement  as  "  the  churchwardens  of  the  parish  of  M."  (not  naming 
them),  a  notice  given  by  an  agent  for  these  persons  is  sufficient,  though 
they  had  ceased  to  be  in  office  when  the  notice  was  given,  and  it  pro- 
fessed to  be  given  on  behalf  of  "  the  churchwardens  of  M. : "  the  property 
not  being  vested  in  them  in  a  corporate  character.  Doe  d.  Bailey  v. 
Foster,  3C.B.  215. 

Notice  to  quit,  to  whom  to  be  given.]  Where  the  premises  have  been 
underlet,  the  tenancy  must  be  determined  by  a  notice  from  the  lessor  to 
the  lessee ;  a  notice  from  the  lessor  to  the  sub-lessee  is  inoperative  ; 
Pleasant  d.  Hayton  v.  Benson,  14  East,  234  ;  Hogg  v.  Brooks,  14  Q.  B.  D. 
475  ;  15  Id.  256,  C.  A. ;  and  unnecessary.  Roe  v.  Wiggs,  2  N.  R.  330. 
Where  A.  had  been  tenant  of  certain  premises  and  paid  rent,  and  upon  A. 
leaving  them,  B.  took  possession,  after  which  neither  A.  nor  B.  had  paid 
any  rent ;  it  was  held,  in  the  absence  of  any  evidence  to  the  contrary,  it 
might  be  presumed  that  B.  came  in  as  assignee  of  A.,  and  that  notice  to 
quit  was  therefore  rightly  given  to  B.  Doe  d.  Morris  v.  Williams,  6  B.  &  C. 
41.  See  also  Roe  d.  Blair  v.  Street,  2  Ad.  &  E.  329.  Where  a  corpora- 
tion is  tenant,  the  notice  to  quit  should  be  addressed  to  the  corporation, 
and  served  upon  its  proper  officers.  Semble,  Doe  d.  Carlisle,  El.  v. 
Woodman,  8  East,  228.  As  to  how  notices  are  to  be  served  on  com- 
panies, incorporated  under  various  Acts  of  Parliament,  vide  Part  III., 
Actions  by  and  against  companies,  post,  pp.  1101,  1115,  1118. 

A  tenant  may  give  a  notice  to  quit  by  serving  it  on  the  landlord's  agent 
for  the  management  of  his  property.  Papillon  v.  Brunton,  5  H.  &  N. 
518;  29  L.  J.,  Ex.  265.  But  a  notice  to  quit,  given  to  a  mere  collector 
of  the  landlord's  rent,  is  not  sufficient.  It  should  be  given  to  one  pre- 
sumably authorised  to  receive  and  acquiesce  in  it.  Pearce  v.  Boulter 
2  F.  &  F.  133. 

Notice  to  quit,  form  of.].     In  ordinary  cases,  the  notice  may  be  oral. 
Timminsv.  Rowlinson,  3  Burr.  1603  ;  Roe  d.  Rochester,  Dean  of,  v.  Pierce, 
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2  Camp.  96 ;  Doe  d.  Macartney,  Ld.  v.  Crick,  5  Esp.  196.  The  form  of 
notice  is  not  material.  It  must,  however,  refer  to  some  distinct  time ; 
therefore  a  notice  to  quit  "forthwith,"  or  "from  henceforth,"  or  "to 
quit "  generally,  would  be  bad.  Goode  v.  Howells,  4  M.  &  W.  199,  201. 
But  semble,  a  notice  to  quit  given  by  a  tenant  "  as  soon  as  by  law  he 
might,"  would  be  good ;  per  Lord  Abinger,  S.  C.  A  notice  to  quit  "  at 
the  expiration  of  the  present  year's  tenancy,"  is  sufficient.  Doe  d.  Gorst 
v.  Timothy,  2  Car.  &  K.  351.  Though  the  courts  listen  with  reluctance 
to  objections  to  the  form  of  the  notice  (Doe  d.  Bodd  v.  Archer,  14  East, 
245),  it  must  yet  be  explicit  and  positive.  Ahearn  v.  Bellman,  4  Ex.  D. 
201,  C.  A.  But  it  is  no  objection  that  it  contains  a  further  clause 
"  should  you  retain  possession  of  the  premises  after  the  day,  before  men- 
tioned, the  annual  rental  of  the  premises,  now  held  by  you  from  me,  will 
be  160Z.  payable  quarterly  in  advance."  S.  C,  explaining  the  dictum  of 
Ld.  Mansfield,  C.J.,  in  Doe  d.  Matthews  v.  Jackson,  1  Doug.  175.  Accord. 
Bury  v.  Thompson,  (1895)  1  Q.  B.  231,  696,  C.  A.  Where  the  notice 
stated  that  the  tenant,  on  failure,  would  be  required  to  pay  double  rent  or 
value  so  long  as  he  retained  possession,  it  was  held  good.  Doe  d.  Lyster 
v.  Gold-win,  2  Q.  B.  143.  Where  the  notice  was  to  quit  "  on  the  25th 
March,  or  8th  April  next  ensuing,"  and  was  delivered  before  new 
Michaelmas-day  it  was  held  good,  as  intended  to  meet  a  holding 
commencing  either  at  new  or  old  Lady-day,  and  not  to  give  an  alterna- 
tive. Doe  d.  Matthewson  v.  Wrightman,  4  Esp.  6.  And,  a  notice  to 
quit  at  "  Michaelmas,"  if  in  time,  will  do  either  for  old  or  new  Michaelmas- 
day,  according  to  the  period  of  the  commencement  of  the  tenancy.  Doe  d. 
Hinde  v.  Vince,  2  Camp.  256 ;  Denn  d.  Willan  v.  Walker,  Peake,  Add. 
Ca.  194.  A  notice  served  on  Thursday,  Nov.  5th,  to  quit  on  or  before 
Friday,  Nov.  13th,  is  sufficient  to  determine  a  weekly  tenancy  commencing 
on  a  Thursday.  Harvey  v.  Copeland,  (1892)  30  L.  B.,  Ir.  412,  diss. 
Gibson,  J.  But,  a  notice  to  quit  on  Oct.  11th  (then  old  Michaelmas- 
day),  though  served  in  time,  will  not  determine  a  holding  from  new 
Michaelmas-day.  Doe  d.  Spicer  v.  Lea,  11  East,  312.  So,  a  notice  by 
the  lessee  to  quit  on  the  24th  of  June,  "  agreeably  to  covenant,"  the 
covenant  requiring  a  notice  expiring  at  Michaelmas,  is  bad  ;  and  evidence 
is  not  admissible  to  show  that  the  landlord  understood  it  to  mean  Michael- 
mas. Cadby  v.  Martinez,  11  Ad.  &  E.  720.  Where  a  lease  contained  a 
clause  enabling  the  tenant  to  surrender  and  deliver  up  the  premises  at 
the  end  of  any  three  years,  he  first  giving  six  calendar  months'  previous 
notice  of  his  intention  so  to  do  ;  it  was  held  that  an  unsigned  notice  given 
under  this  clause  was  good.  Carleton  v.  Herbert,  14  W.  R.  772,  T.  T. 
1866,  Ir.  Ex.  Ch. 

An  obvious  mistake  will  not  vitiate  the  notice  ;  as  where  a  notice  was 
<nven  at  Michaelmas,  1795,  to  quit  at  Lady-day,  "  which  will  be  in  the 
vear  1795,"  and  the  defendant  was  told  at  the  time  of  the  service  of  the 
notice  that  he  must  quit  at  next  Lady-day.  Doe  d.  Bedford,  Dk.  of,  v. 
Kiqhtley,  7  T.  R.  63.  A  notice  dated  27th  September  and  served  on  the 
28th,  requiring  the  tenant  to  quit  at  "  Lady-day  next,  or  at  the  end  of 
your  current  year"  (which  was  Michaelmas),  will  be  understood  to  mean 
Michaelmas  in  the  succeeding  year.  Doe  d.  Huntingtower,  Ld.  v.  Culli- 
ford  4  D.  &  Ry.  248 ;  diss.  Doe  d.  Richmond,  Mai/or  of,  v.  Morphett, 
■post,  p.  1009,  but  followed  in  Wride  v.  Dyer,  (1900)  1  Q.  B.  23. 
Where  a  tenancy  of  land  began  on  2nd  of  February,  and  of  a  house  on 
1st  May,  a  notice  dated  and  served  on  22nd  October,  1833,  to  quit  both 
land  and  house,  "  at  the  expiration  of  half  a  year  from  this  notice,  or  at 
such  other  time  or  times  as  your  present  year's  holding  of  the  premises 
or   any    part    thereof    respectively  shall    expire,    after   the    expiration 


Notice  to  Quit — Where  to  be  Served.  1009 

of  half  a  year  from  this  notice,"  was  held  a  sufficient  notice  to  determine 
the  tenancy  of  the  house  on  1st  May,  1834,  and  of  the  lands  on  2nd 
February,  1835.  Doe  d.  Williams  v.  Smith,  5  Ad.  &  E.  350.  So,  a  notice 
to  a  weekly  tenant  to  quit  "  on  Friday,  provided  your  tenancy  expires  on 
that  day,  or  otherwise  at  the  end  of  your  tenancy  next  after  one  week 
from  the  date  of  this  notice  ; "  was  held  sufficient  to  determine  a  tenancy 
beginning  on  a  Wednesday.  Doed.  Campbell  x.  Scott,  6  Bing.  362.  But, 
where  a  notice  to  quit  "  on  11th  October  now  next,  or  such  other  day  as 
your  tenancy  may  expire  on,"  was  delivered  in  June,  1840  :  it  was  held 
that  this  was  not  a  good  notice  for  Oct.  11th,  1841.  Mills  x.  Goff, 
14  M.  &  W.  72.  So,  a  notice  served  in  October,  to  quit  "  on  13th  Majr 
next,  or  such  other  day  as  the  current  year,  for  which  you  now  hold,  will 
expire,"  was  held  not  to  terminate  a  Martinmas  (November)  holding.  Doe 
d.  Bichmond,  Mayor  of,  v.  Morphett,  7  Q.  B.  577.  See,  however,  Wride 
v.  Dyer,  ante,  p.  1008. 

A  misdescription  of  the  premises,  which  can  lead  to  no  mistake,  will 
not  be  fatal ;  as  where  the  notice  was  to  quit  "  the  premises  which  you 
hold  of  me,  commonly  called  The  Waterman's  Arms,"  when,  in  fact,  the 
house  was  called  "  The  Bricklayers'  Arms,"  there  being  no  sign  called 

The  Waterman's  Arms  in  the  parish.     Doe  d.  Cox,  v. ,  4  Esp.  185. 

So,  where  the  parish  was  misnamed  in  the  notice.  Doe  d.  Armstrong  v. 
Wilkinson,  12  Ad.  &  E.  743. 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of  the  things 
demised,  the  notice  must  include  all  the  premises  held  under  the  same 
demise  ;  and  the  courts  will,  if  possible,  give  effect  to  the  notice  so  as  to 
determine  the  tenancy  altogether  ;  as  where  it  mentions  the  chief  part  of 
the  holding  by  its  name  or  description.  Doe  d.  Bodd  v.  Archer,  14  East, 
245 ;  Doe  d.  Morgan  v.  Church,  3  Camp.  71.  In  the  case,  however,  of 
a  tenancy  from  year  to  year  to  which  the  Agricultural  Holdings  (England) 
Act,  1883,  applies,  as  to  which  vide  sects.  54,  61,  ante,  p.  879,  the  lessor 
may,  under  sect.  41,  "if  he  require  the  land  for  certain  improvements 
specified  in  that  section,  give  the  tenant  notice  to  quit  a  portion  only  of 
his  holding,  subject  to  the  tenant's  right,  within  28  days,  to  give  the 
landlord  notice  in  writing  that  he  "  accepts  the  same,  as  a  notice  to  quit 
the  entire  holding,  at  the  expiration  of  the  current  year  of  tenancy  ;  and 
the  notice  to  quit  shall  have  effect  accordingly."  Where  the  notice  is 
directed  to  the  tenant  by  a  wrong  christian  name,  and  he  keeps  it,  the 
irregularity  is  waived.  Doe  v.  Spiiller,  6  Esp.  70.  A  notice  to  quit  to 
a  tenant  of  lands  originally  devised  to  the  rector  and  churchwardens  of 
a  parish  and  their  successors  in  trust,  signed  by  the  now  rector  and 
churchwardens,  requiring  the  tenant  to  deliver  up  the  premises  "  to  the 
rector  and  churchwardens  for  the  time  being "  (there  being  no  such 
corporation),  is  bad.  Doe  d.  Brooks  v.  Fairclough,  6  M.  &  S.  40.  See 
Doe  d.  Bailey  v.  Foster,  3  C.  B.  215,  ante,  p.  1007. 

Notice  to  quit,  where  to  be  served.]  When  the  notice  is  in  writing,  in 
the  absence  of  any  special  terms  in  the  holding,  it  is  not  necessary  that  it 
should  be  served  upon  the  tenant  personally.  It  is  sufficient  if  the  notice 
is  delivered  and  explained  to  the  servant  of  the  tenant  at  his  dwelling- 
house,  though  the  dwelling-house  be  not  on  the  demised  premises  ;  such 
service  affording  presumptive  evidence  that  the  notice  came  to  the  hands 
of  the  tenant,  the  servant  not  being  called  ;  Jones  v.  Marsh,  4  T.  R.  464 ; 
and  it  is  sufficient,  though  the  tenant,  by  reason  of  absence,  is  not  informed 
of  it  till  within  half  a  year  of  its  expiration.  Doe  d.  Neville  v.  Dunbar, 
M.  &  M.  10.  And  service  at  the  tenant's  dwelling-house  upon  a  person, 
whose  duty  it  would  be  to  deliver  it  to  the  tenant,  is  sufficient  without 
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proof  that  he  received  it,  and  whether  he  got  it  or  not.  Tanham  v. 
Nicholson,  L.  R.,  5  H.  L.  561.  But,  it  is  not  sufficient  that  the  notice  was 
merely  left  at  the  tenant's  dwelling-house  without  showing  that  it  was 
delivered  to  a  servant,  or  that  it  came  to  the  tenant's  hands.  Doe  d. 
Buross  v.  Lucas,  5  Esp.  153.  Service  of  the  notice  upon  a  relation  of  the 
under-tenant  upon  the  premises,  is  not  sufficient,  though  the  notice  was 
properly  addressed  to  the  tenant.  Per  Ld.  Ellenborough,  Doe  d.  Mitchell 
v.  Levi,  Adams,  Eject.  92.  Service  of  the  notice  on  the  premises  upon 
one  of  two  joint-tenants,  who  resides  on  them,  is  presumptive  evidence  of 
the  notice  having  reached  the  other  joint-tenant.  Doe  d.  Bradford,  Ld., 
v.  Wafkins,  7  East,  551 ;  Doe  d.  Ld.  Macartney  v.  Crick,  5  Esp.  196.  As 
to  service  at  an  agent's  place  of  business,  see  Paptllon  v.  Brunton,  ante, 
p.  1006.  The  service  may  be  effected  by  post.  S.  C. ;  and  Gresham  House 
Estate  Co.  v.  Bossa  Grande  Gold  Mining  Co.,  ante,  p.  1006.  See  also  the 
Agricultural  Holdings  (England)  Act,  1883,  s.  28,  cited  ante,  p.  1006. 

Notice  to  quit,  waiver  of.]  The  notice  may  be  waived  by  the  accept- 
ance of  rent,  due  after  the  expiration  of  the  notice  ;  but  the  money  must 
be  received  qua  rent ;  and  it  is  a  question  for  the  jury  whether  it  was  so 
received.  Goodright  d.  Charter  \.  Cordwent,  6  T.  R.  219  ;  Doe  d.  Cheny  v. 
Batten,  Cowp.  243.  Where  a  quarter's  rent,  due  after  the  expiration  of 
the  notice,  had  been  received  by  the  landlord's  banker  without  any  special 
authority,  though  the  rent  was  usually  paid  to  him,  it  was  held,  in  the 
absence  of  any  proof  that  the  rent  had  come  to  the  landlord's  hands,  to 
be  no  waiver.  Doe  d.  Ash  v.  Calvert,  2  Camp.  387.  A  distress  for  rent 
accruing  after  the  expiration  of  the  notice  is  a  waiver.  Zouch  d.  Ward  v. 
Willingale,  1  H.  Bl.  311.  But,  if  the  distress  be  only  for  rent  due  at  or 
before  the  expiration  of  the  notice,  it  will  not  be  a  waiver,  if  taken  within 
six  months  of  the  expiration  of  the  notice,  by  reason  of  stat.  8  A.  c.  18, 
ss.  6,  7,  post,  p.  1068,  which  gives  the  landlord  power  to  distrain  within 
six  months  of  the  determination  of  the  tenancy.  Semble,  ver  Wilson,  J., 
S.  C.  And  see  jwst,  p.  1020,  Forfeiture  waived.  A  demand  of  subsequent 
rent  does  necessarily  operate  as  a  waiver,  but  it  is  evidence  for  the  jury. 
Blyth  v.  Dennett,  13  C.  B.  178 ;  22  L.  J.,  C.  P.  79.  The  notice  may  be 
waived  by  a  subsequent  notice,  for  it  recognizes  a  tenancy  subsisting  after 
the  expiration  of  the  former.  Doe  d.  Brierly  v.  Palmer,  16  East,  53. 
But,  where  a  second  was  given  after  the  expiration  of  the  first,  and  after 
the  commencement  of  an  ejectment  in  which  the  landlord  continued  to 
proceed  notwithstanding  the  second  notice,  it  was  held  no  waiver ;  for  it 
was  not  possible  for  the  defendant  to  suppose  that  the  plaintiff  intended 
to  waive  the  first  notice,  when  he  knew  that  the  plaintiff  was  proceeding 
on  it  by  ejectment.  Doe  d.  Williams  v.  Huvtyhreys,  2  East,  237.  So 
where,  after  the  expiration  of  a  notice,  the  landlord  gave  a  second  notice, 
"  I  do  hereby  require  you  to  quit  the  premises  which  you  now  hold  of  me 
within  14  days  from  this  date,  otherwise  I  shall  require  double  value,"  it 
was  ruled  that  the  latter  notice,  having  for  its  object  only  the  recovery  of 
the  double  value,  did  not  operate  as  a  waiver.  Doe  d.  Digby  v.  Steel,  3 
Camp.  117.  So,  where  no  notice  to  quit  was  necessary,  and  a  notice  was 
given  "  to  quit  the  premises  which  you  hold  under  me,  your  term  therein 
having  long  since  expired,"  the  court  considered  it  a  mere  demand  of 
possession,  and  not  a  recognition  of  a  tenancy.  Doe  d.  Godsell  v.  Inglis, 
3  Taunt.  54.  And,  where  a  landlord  gave  his  tenant  notice  to  quit,  but 
promised  not  to  turn  him  out  unless  the  premises  were  sold,  and  after  the 
expiration  of  the  notice  to  quit  the  premises  were  sold,  but  the  tenant 
refused  to  deliver  up  the  possession  ;  it  was  held,  that  the  promise  was 
no  waiver  of  the  notice,  and  that  the  refusal  of  the  tenant  made  him  a 


Notice  to  Quit — IVJien  dispensed  with  by  Disclaimer.        1011 

trespasser  from  the  expiration  of  the  notice.  Whiteacre  d.  Boult  v. 
Symonds,  10  East,  13.  A  notice  maybe  waived  by  a  tenant  who  gives  it, 
as  well  as  by  a  landlord  ;  and  where  the  tenant  continues  in  possession 
after  the  expiration  of  the  notice,  under  an  alleged  custom,  it  is  a  question 
for  the  jury  whether  he  intended  to  waive  the  notice,  or  merely  acted  in 
pursuance  of  the  supposed  custom.  Jones  v.  Shears,  4  Ad.  &  E.  832.  The 
effect  of  waiving  a  notice  to  quit,  given  to  a  yearly  tenant,  is  to  create  a 
new  tenancy,  taking  effect  on  the  expiration  of  the  old  one.  Tayleur  v. 
Wildin,  L.  R.,  3  Ex.  303. 

Notice  to  quit,  when  dispensed  with  by  disclaimer.']  When  a  tenant 
from  year  to  year  has  attorned  to  another  person,  or  done  any  act 
disclaiming  to  hold  of  his  landlord,  or  has  in  any  way  put  him  at  defiance, 
the  landlord  may  treat  him  as  a  trespasser,  and  no  notice  to  quit  will  be 
necessary.  Throqmorton  v.  Wlielpdale,  B.  N.  P.  96 ;  Doe  d.  Jefferies  v. 
Whittich,  Gow,  195.  The  act  must  be  one  necessarily  inconsistent  with 
the  relation  of  landlord  and  tenant ;  thus,  where  a  tenant  from  year  to 
year,  who  had  concluded  a  bargain  for  the  purchase  of  the  property  from 
his  landlord,  provided  a  good  title  could  be  made,  refused  to  deliver  it  up 
to  the  landlord  on  demand,  saying,  "  he  had  bought  it  and  would  keep  it, 
and  was  ready  to  pay  the  money ;  "  it  was  held  that  this  was  no  dis- 
claimer, as  it  was  a  claim  to  purchase  consistent  with  the  continuance  of 
the  tenancy  from  year  to  year  in  the  meantime.  Doe  d.  Gray  v.  Stanion, 
1  M.  &  W.  695  ;  where  see  the  previous  cases  reviewed.  So,  a  refusal  to 
pay  rent  to  a  devisee  under  a  contested  will,  the  tenant  declaring  that  he 
was  ready  to  pay  the  rent  to  any  person  entitled  to  it,  was  held  no  dis- 
claimer. Doe  d.  Williams  v.  Pasquali,  Peake,  196.  So,  where  rent  is 
demanded  by  the  assignee  of  the  lessor,  it  is  no  disclaimer  if  the  defendant 
withhold  rent  while  he  is  honestly  inquiring  into  the  assignee's  title,  or 
because  he  believes  himself  liable  to  the  assignor.  Doe  d.  Williams  v. 
Cooper,  1  M.  &  Gr.  135.  Where  the  defendant,  who  had  been  a  weekly 
tenant  to  M.  up  to  his  death,  paid  rent  for  a  short  time  afterwards  to  a 
person  who  claimed  to  be  M.'s  devisee,  but  ceased  to  do  so  when  he 
received  notice  of  the  plaintiff's  claim  to  it  as  heir-at-law,  and  on  being 
applied  to  for  rent  by  the  plaintiffs  agent,  said  he  would  pay  no  more 
rent  till  he  knew  who  was  the  real  owner  ;  this  was  held  no  disclaimer. 
Jones  v.  Mills,  10  C.  B.,  N.  S.  788 ;  31  L.  J.,  C.  P.  66.  But,  a  refusal  by 
letter  to  pay  rent,  accompanied  with  a  statement  that  all  connection 
between  the  claimant  and  the  tenant  has  ceased,  and  that  he  now  pays 
rent  to  another,  is  a  disclaimer.  Doe  d.  Gritbb  v.  Grubb,  10  B.  &  C.  816. 
So,  where  the  tenant  says  to  the  landlord,  "I  have  no  rent  for  you, 
because  P.  has  ordered  me  to  pay  none,"  it  is  a  disclaimer.  Doe  d. 
Whitehead  v.  Pittman,  2  Nev.  &  M.  673.  So  a  letter,  disputing  the  right 
of  the  landlord  to  raise  the  rent  of  the  premises,  as  he  had  done  by  notice 
to  the  tenant,  coupled  with  an  offer  to  pay  the  customary  rent  of  lis. 
as  being  all  that  was  due,  is  a  disclaimer.     Vivian  v.  Moat,  16  Ch.  D.  730. 

Where  the  defendant,  who  held  under  a  tenant  for  life,  received,  on 
his  death,  a  letter  from  the  plaintiff  claiming  as  heir  and  demanding  rent, 
to  which  the  defendant  answered  that  he  held  the  premises  as  tenant  to 
S.,  that  he  had  never  considered  the  plaintiff  as  his  landlord,  that  he 
should  be  ready  to  pay  the  rent  to  any  one  who  should  be  proved  to  be 
entitled  to  it,  but  that,  without  disputing  the  plaintiff's  pedigree,  he  must 
decline  taking  upon  himself  to  decide  upon  his  claim  without  more 
satisfactory  proof  in  a  legal  manner  ;  it  was  held  the  plaintiff  could 
maintain  ejectment  without  any  further  demand  or  notice.  Doe  d.  Calvert 
v.  Frotvd,  4  Bing.  557.     The  lessee  for  years,  under  a  lease  made  by 
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tenant  in  tail,  which  was  not  binding  on  the  remainderman,  C,  refused, 
on  demand,  to  pay  rent  to  C.  after  the  lessor's  death,  alleging  that  another 
person  was  entitled  whom  he  was  willing  to  pay ;  it  was  held  that  this 
disclaimer  enabled  C.  to  bring  ejectment  without  notice  or  demand  of 
possession ;  and  that  the  mere  demand  of  rent  did  not  make  a  tenancy 
between  the  defendant  and  C.  Doe  d.  Phillips  v.  Rollings,  4  C.  B.  188, 
Tenant  at  will  died,  and  his  heir  entered  and  claimed  the  land  as  his  own  ; 
it  was  held  that  the  devisees  of  the  lessor  might  eject  without  notice  or 
demand.     Doe  d.  Burgess  v.  Thomp>son,  5  Ad.  &  E.  532. 

Though  a  mere  oral  disavowal  by  the  tenant  of  the  holding  under  the 
particular  landlord,  has  been  held  sufficient  disclaimer  to  dispense  with  a 
notice  to  quit,  in  the  case  of  a  tenancy  from  year  to  year  ;  see  per  Cur.  Doe 
d.  Gray  v.  Stanion,  1  M.  &  W.  702  ;  an  oral  disclaimer  is  not  sufficient  to 
work  a  forfeiture  of  a  definite  term  of  years  under  a  lease  by  deed.  Doe 
d.  Graves  v.  Wells,  infra  ;  nor  does  the  mere  act  of  paying  the  rent  to  a 
third  person  operate  as  a  forfeiture  of  a  lease  ;  Doe  d.  Dillon  v.  Parker, 
Gow,  180 ;  for  that  purpose  some  act,  such  as  delivering  up  possession  of 
the  premises  and  the  lease,  in  fraud  of  the  landlord,  to  one  claiming  under 
a  hostile  title,  may  be  sufficient.  Doe  d.  Ellerbrock  v.  Flynn,  1  C.  M.  &  R. 
137.  But,  that  case  was  put  in  Doe  d.  Graves  v.  Wells,  10  Ad.  &  E.  427, 
as  proceeding  expressly  on  the  fraud  ;  and  in  this  last  case  it  was  held, 
that  a  definite  term  of  years  was  not  forfeited  by  an  oral  refusal  to  pay 
rent,  on  the  ground  that  the  land  belonged  to  the  tenant  and  not  to  his 
lessor  ;  and  the  court  there  considered  a  disclaimer  by  a  yearly  tenant  to 
be  rather  evidence  of  a  determination  of  the  will,  and  so  a  dispensing 
with  a  notice  to  quit,  than  a  forfeiture  of  the  estate  ;  and  per  Maule,  J., 
in  Doe  d.  Phillipis  v.  Boilings,  4  C.  B.  192-3,  "  A  disclaimer  dispenses  with 
a  notice  to  quit  in  the  case  of  a  tenant  from  year  to  year,  who  is  otherwise 
entitled  to  such  notice.  AVhere  a  term  of  years  is  vested  in  a  party,  it  is 
contrary  to  the  Statute  of  Frauds  to  allow  the  term  to  be  divested  out  of 
him  by  matter  of  parol." 

The  disclaimer  relied  upon  must  be  prior  to  the  date  of  the  writ.  Doe 
d.  Lewis  v.  Cawdor,  1  C.  M.  &  R.  398.  An  admission  of  a  disclaimer  by 
the  tenant  in  possession  is  evidence  against  one  who  defends  as  his 
landlord.     Doe  d.  Mee  v.  Litherland,  4  Ad.  &  E.  784. 

Proof  of  forfeiture  of  the  lease.]  Where  the  lessor  proceeds  on  a 
forfeiture  of  the  lease,  he  must  prove  the  demise  and  the  forfeiture 
incurred,  and,  in  general,  service  of  the  written  notice  required  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  ss.  14  (1), 
67,  post,  p.  1016. 

As  to  how  far  a  disclaimer  may  work  a  forfeiture,  vide  ante,  p.  1011 
and  supra. 

The  right  of  re-entry  will  appear  on  proof  of  the  lease.  The  general 
rule  is,  that  a  clause  of  re-entry  is  to  be  construed  strictly  ;  per  Ld.  Ten- 
terden,  C.J.,  Doe  d.  Palh  v.  Marchetti,  1  B.  &  Ad.  720 ;  and  a  question 
may  arise  whether  from  its  form  it  extends  to  negative  as  well  as  affirma- 
tive covenants ;  see  S.  C. ;  Hyde  v.  Warden,  3  Ex.  D.  72,  C.  A. ;  and 
Evans  v.  Davis,  10  Ch.  D.  747.  Where  the  forfeiture  is  for  the  non-per- 
formance of  a  covenant,  the  burden  of  proof,  although  negative,  is  on  the 
plaintiff.  Doe  d.  Chandless  v.  Bobson,  2  C.  &  P.  245  ;  Doe  d.  Bridqer  v. 
Whitehead,  8  Ad.  &  E.  571 :  and  Toleman  v.  Portbury,  L.  R.,  5  Q.  B.  288, 
Ex.  Ch.,  cited  ante,  p.  96.  In  an  agreement  of  demise  it  was  "  stipulated 
and  conditioned  that  the  tenant  should  not  assign,"  &c.  ;  this  was  held  to 
be  a  condition,  for  the  breach  of  which  the  lessor  might  maintain  eject- 
ment.    Doe  d.  Henniker  v.  Watt,  8  B.  &  C.  308  ;  where  see  cases  cited  as 
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to  what  words  create  a  condition  ;  see  also  In  re  Brain,  L.  R.,  18  Eq.  389. 
But  mere  words  of  agreement  cannot  create  a  condition.  Crawley  v. 
Price,  L.  R.,  10  Q.  B.  302.  Where  the  lessee  underlet,  and  in" the 
under-lease  there  was  a  proviso  that,  in  case  of  a  breach  of  covenant,  the 
lessee  and  lessor  might  enter,  it  was  held  that  this  proviso  gave  a  separate 
right  of  re-entry  to  the  lessee  or  lessor.  Doe  d.  Bedford  v.  White,  4  Bing. 
276.  See  Greenaway  v.  Hart,  14  C.  B.  340;  23  L.  J.,  C.  P.  115,  cited 
ante,  p.  718. 

The  lessor  cannot  re-enter  after  he  has  parted  with  his  reversion.  Fenn 
d.  Matthews  v.  Smart,  12  East,  444;  Doe  d.  Marriott  v.  Edwards,  5 
B.  &  Ad.  1065  ;  vide  ante,  pp.  716,  717.  But  where  a  termor  demised  for 
the  whole  of  his  term,  it  was  held  that  he  could  enter  on  a  forfeiture  for 
a  breach  of  condition.  Doe  d.  Freeman  v.  Bateman,  2  B.  &  A.  168, 
following  Litt.  s.  325  ;  Co.  Litt.  202  a  ;  see  Hyde  v.  Warden,  ante,  p.  1012. 

By  the  32  H.  8,  c.  34,  grantees  or  assignees  of  reversions  may  take 
advantage  of  conditions  of  re-entry  against  lessees,  their  assigns,  &c, 
"for  non-payment  of  rent,  for  waste,  and  other  forfeiture."  The  condi- 
tion must  be  ejusdem  generis  as  those  mentioned  ;  Co.  Litt.  215  b  ;  where 
see  further  on  this  statute.  It  applies  only  where  the  lease  has  been 
created  by  deed:  Vide  ante,  p.  348.  A  condition  not  to  assign  was 
formerly  thought  to  be  collateral;  Pennant's  case,  3  Rep.  64  a;  Collins 
v.  Sillije,  Styles,  265  ;  and  therefore  not  within  the  statute  ;  but  in  Lucas 
v.  How,  T.  Raym.  250,  this  was  doubted;  and  it  has  since  been  held, 
that  a  covenant  in  which  the  assigns  are  named,  not  to  assign  without 
licence,  runs  with  the  land ;  Williams  v.  Earle,  L.  R.,  3  Q.  B.  739  ;  and 
it  therefore  seems  that  the  benefit  of  such  a  covenant  not  to  assign  will 
run  with  the  reversion,  for  whether  a  condition  or  a  covenant  runs  with 
the  land  is  determined  on  the  same  principles.  Horsei/  Estate  v.  Steigcr, 
(1899)  2  Q.  B.  79,  88,  per  C.  A.  A  covenant  made  by  the  grantee  with 
the  grantor  of  a  right  of  shooting  over  certain  lands,  to  leave  the  land  at 
the  end  of  the  term  stocked  with  game,  runs  with  the  reversion ;  Hooper 
v.  Clark,  L.  R,,  2  Q.  B.  200;  but  not  a  condition  of  forfeiture  if  the 
tenant  of  the  land  demised  is  convicted  of  an  offence  under  the  Game 
Acts.  Stevens  v.  Copp,  L.  R.,  4  Ex.  20.  As  to  what  covenants  have 
been  held  to  run  with  the  reversion,  see  Chitty's  Stat.  3rd  ed.  vol.  ii. 
1097,  (a)  ;  5th  ed.  vol.  vi.  tit.  Landlord  and  Tenant,  8  (q)  ;  Fleetwood  v. 
Hull,  23  Q.  B.  D.  35  ;  Clegg  v.  Hands,  44  Ch.  D.  503,  C.  A. ;  and  White 
v.  Southend  Hotel  Co.,  (1897)  1  Ch.  767;  Horsey  Estate  v.  Steiger, 
sujn-a.  The  act  applies  to  a  surrenderee  of  a  reversion  on  a  lease  of 
copyholds ;  Glover  v.  Cope.  3  Lev.  326  ;  4  Mod.  80 ;  even  though  the 
lease  be  invalid  ;  Wliitton  v.  Peacock,  3  Myl.  &  K.  325  ;  and,  of  incorporeal 
hereditaments,  as  a  licence  to  dig  for  minerals.  Martyn  v.  WilUams, 
1  H.  &  N.  817;  26  L.  J.,  Ex.  117  ;  Norval  v.  Pascoe,  34  L.  J.,  Ch.  82. 
By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41), 
s.  10,  ante,  p.  716,  every  condition  of  re-entry  made  after  Dec.  31st,  1881, 
shall  be  annexed  to  the  reversion  immediately  expectant  on  the  lease, 
notwithstanding  severance  of  such  reversion,  and  may  be  enforced  by 
the  person  entitled  to  the  income  of  the  land  leased.  See  Municipal,  dc, 
Building  Society  v.  Smith,,  22  Q.  B.  D.  70.  It  would  seem  not  to  be 
necessary  for  such  person  to  have  the  legal  reversion  by  interest  or 
estoppel ;  nor  that  the  lease  should  have  been  created  by  deed,  when 
valid  if  by  parol.  It  must  appear  that  the  forfeiture  accrued  after  the 
plaintiff  became  assignee  of  the  reversion ;  for  a  right  of  entry  for  condi- 
tion broken  is  not  within  8  &  9  V.  c.  106,  s.  6,  and  does  not  lie  in  grant. 
Hunt  v.  Bishop,  8  Exch.  675  ;  22  L.  J., Ex.  337 ;  and  see  Hunt  v.  Bemnant, 
9  Exch.  635 ;  23  L.  J.,  Ex.  135,  Ex.  Ch.    Such  a  right  is,  however,  devisable 
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by  will  under  stat.  1  "V.  c.  26,  s.  3.  Where  the  forfeiture  is  for  non-pay- 
ment of  rent,  it  must  be  proved  that  notice  of  assignment  was  given  to 
the  defendant  before  the  forfeiture  accrued;  Mallory's  case,  5  Rep.  113  b; 
Fraunces1  case,  8  Eep.  92  a  ;  S.  C,  sub  nom.,  Miller  v.  Francis,  1  Godb. 
279  ;  Co.  Litt.  215  b  ;  but  such  notice  is  unnecessary  where  the  forfeiture 
is  for  any  other  cause.  Scaltock  v.  Harston,  1  C.  P.  D.  106.  A  grantee  of 
part  of  a  reversion  was  not  within  this  statute  ;  but  by  22  &  23  V.  c.  35, 
s.  3,  where  the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each  part  of  the 
reversion  shall  in  respect  of  the  apportioned  rent,  &c,  allotted  or  belonging 
to  him,  have  the  benefit  of  all  conditions  of  re-entry  for  non-payment  of 
the  original  rent,  &c,  as  if  such  conditions  had  been  reserved  to  him 
as  incident  to  his  part  of  the  reversion,  in  respect  of  the  apportioned 
rent,  &c.  And  now  by  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  V.  c.  41),  s.  12,  (1)  "  Notwithstanding  the  severance  by  convey- 
ance, surrender,  or  otherwise,  of  the  reversionary  estate  in  any  land 
comprised  in  a  lease  "  made  after  Dec.  31st,  1881 ;  see  sect.  12  (2) ;  "  and 
notwithstanding  the  avoidance  or  cesser  in  any  other  manner  of  the  term 
granted  by  a  lease  as  to  part  only  of  the  land  comprised  therein,  every 
condition  or  right  of  re-entry,  and  every  other  condition,  contained  in  the 
lease,  shall  be  apportioned,  and  shall  remain  annexed  to  the  severed 
parts  of  the  reversionary  estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  term  whereon  each  severed  part  is  reversionary,  or  the 
term  in  any  land  which  has  not  been  surrendered,  or  as  to  which  the 
term  has  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner 
as  if  the  land  comprised  in  each  severed  part,  or  the  land  as  to  which  the 
term  remains  subsisting,  as  the  case  may  be,  had  alone  originally  been 
comprised  in  the  lease." 

Re-entry  for  non-payment  of  rent.]  If  the  proceeding  be  at  common 
law  on  a  condition  of  re-entry  for  non-payment  of  rent,  there  must  be  a 
demand  by  the  landlord,  or  his  agent  duly  authorised,  of  the  precise  rent 
due  and  payable  to  save  the  forfeiture,  on  the  exact  day  on  which  it  so 
became  due  and  payable,  at  the  proper  place  of  payment,  at  a  convenient 
hour  before  and  at  sunset.  1  Wins.  Saund.  287  et  sea.  (16)  ;  Doe  d. 
Wheeldon  v.  Paul,  3  C.  &  P.  613;  Hill  v.  Kempshall,  7  C.  B.  975; 
Acocks  v.  Phillips,  5  H.  &  N.  183;  Barry  v.  Glover,  10  Ir.  C.  L.  R.  113 
C.  P.  Where  the  agent  has  his  authority  with  him  he  need  not  produce 
it  unless  asked  for.  Roe  d.  West  v.  Davis,  7  East,  363.  Where  the  rent 
is  payable  quarterly  the  demand  must  be  confined  to  the  last  quarter's 
rent.  Doe  d.  Wheeldon  v.  Paul,  supra;  Scot  v.  Scot,  Cro.  Eliz.  73. 
The  demand  must  be  made  at  the  place  where  the  rent  is  made  payable, 
if  such  be  named.  Buskin  v.  Edmunds,  Id.  415 ;  Boroughes'  case, 
4  Rep.  72.  If  no  such  place  be  named,  then  it  must  be  made  on  the 
land,  at  the  most  notorious  place  of  it ;  therefore,  if  there  be  a  dwelling- 
house,  it  must  be  made  there,  at  the  front  door.  1  Wins.  Saund.,  supra. 
These  formalities  may,  however,  be  dispensed  with  by  express  stipulation 
in  the  lease.  Doe  d.  Harris  v.  Masters,  2  B.  &  C.  490 ;  see  Phillijjs  v. 
Bridge,  L.  R.,  9  C.  P.  48.  And  by  the  C.  L.  P.  Act,  1852,  s.  210  (making 
similar  provisions  to  those  contained  in  4  G.  2,  c.  28,  s.  2),  where  half  a 
year's  rent  shall  be  in  arrear,  and  the  landlord  to  whom  the  same  is  due 
hath  right  by  law  to  re-enter  for  the  non-payment,  the  landlord  may, 
without  any  formal  demand  or  re-entry,  serve  a  writ  in  ejectment ;  or, 
in  case  it  cannot  be  served,  or  no  tenant  be  in  possession,  affix  a  copy 
thereof  upon  the  door  of  some  messuage,  or  if  the  ejectment  be  not  for  a 
messuage,  upon  some  notorious  place  of  the  lands,  &c. ;  and  such  affixing 
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shall  be  deemed  legal  service  thereof ;  which  service  or  affixing  shall 
stand  in  the  place  of  a  demand  and  re-entry ;  and  in  case  of  judgment 
against  the  defendant  for  non-appearance,  if  it  shall  be  made  appear  to 
the  court  where  the  said  action  is  pending  by  affidavit,  or  be  proved  upon 
the  trial,  in  case  the  defendant  appears,  that  half  a  ^year's  rent  was  due 
before  the  said  writ  was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the  arrears  then  due,  and 
that  the  lessor  had  power  to  re-enter,  in  such  case  the  lessor  shall  recover 
judgment  and  execution,  as  if  the  rent  in  arrear  had  been  legally  demanded 
and  a  re-entry  made  ;  and  if  judgment  be  recovered,  and  execution  to  be 
executed  thereon,  without  the  payment  by  the  lessee  of  the  rent  and 
arrears  and  costs,  or  without  proceeding  for  relief  in  equity  (or,  at  common 
law ;  see  C.  L.  P.  Act,  1860,  s.  1,  post,  p.  1022),  within  six  months  after 
execution  executed,  then  the  lessee  and  his  assigns,  &c,  shall  be  barred 
and  foreclosed  from  all  relief  in  law  or  equity,  other  than  proceedings  in 
error,  and  the  landlord  shall  from  thenceforth  hold  the  demised  premises 
discharged  from  such  lease.  It  seems  that,  by  Rules,  1883,  O.  ix.  r.  2,  the 
writ  must  now  be  served  personally  unless  an  order  for  substituted  service 
has  been  obtained,  or  (r.  9)  unless  there  is  vacant  possession,  and  service 
can  only  be  effected  by  posting  up  a  copy  of  the  writ  on  the  premises. 

Under  this  statute  the  landlord  must  be  prepared  with  evidence  of  the 
right  of  re-entry  ;  the  service  of  the  writ,  or  the  affixing  of  a  copy  of  it, 
&c,  that  half  a  year's  rent  was  in  arrear;  and  that  no  sufficient  distress 
was  found  on  the  premises.  The  plaintiff's  title  accrues  on  the  day  when 
the  forfeiture  would  have  been  complete  at  common  law,  and  the  date  of 
the  writ  must  be  subsequent  to  that  day.  Doe  d.  Laiorence  v.  Shaivcross, 
3  B.  &  C.  752.  It  seems  that  it  must  appear  that  the  landlord  had  power 
to  re-enter  in  respect  of  the  non-payment  of  half  a  year's  rent  remaining 
actually  due  ;  Cotesworth  v.  Spokes,  10  C.  B.,  N.  S.  103,  112  ;  30  L.  J., 
C.  P.  220,  222,  cited  further,  post,  p.  1020 ;  at  the  time  of  issuing  the 
writ.  Doe  d.  Dixon  v.  Boe,  7  C.  B.  134.  The  receiver  or  agent  of  the 
landlord  who  has  been  in  the  habit  of  receiving  rent  on  behalf  of  the 
latter,  is  competent  to  prove  the  non-payment.  Doe  d.  Charles  v.  Boe,  2 
Dowl.  752.  The  insufficiency  of  the  distress  must  be  proved.  Doe  d. 
Forster  v.  Wandlass,  7  T.  R.  117.  It  is  sufficient  prima  facie  to  prove 
that  there  was  no  sufficient  distress  on  the  premises  on  a  certain  day 
between  the  day  when  the  rent  became  in  arrear  and  the  service  of  the 
writ.  Doe  d.  Smelt  v.  Fucliau,  15  East,  286.  And,  no  sufficient  distress 
is  "  to  be  found  on  the  premises,"  unless  the  goods  are  so  visibly  there 
that  a  broker,  using  reasonable  diligence,  would  find  them  so  as  to  be 
able  to  distrain.  Doe  d.  Ha  person  v.  Franks,  2  Car.  &  K.  678.  It  must 
appear  that  every  part  of  the  premises  has  been  searched.  Bees  d.  Powell 
v.  King,  cited  2B.  &  B.  514;  Forrest,  19;  unless  the  tenant  has  prevented 
the  landlord  from  having  access  to  the  premises,  as  by  locking  the  door ; 
for  a  distress,  which  cannot  be  made  without  a  trespass,  is  no  available 
distress  within  the  act.  Per  Ld.  Tenterden,  C.J.,  Doe  d.  Chippendale  v. 
Dyson,  M.  &  M.  77  ;  and  per  Martin,  B.,  Hammond  v.  Mather,  3  F.  &  F. 
151.  In  such  a  case  it  will  be  enough  to  swear  to  a  belief  that  there  was 
no  sufficient  distress  on  the  premises.  Doe  d.  Cox  v.  Boe,  5  D.  &  L.  272. 
So,  if  part  of  the  premises  have  been  deserted  by  the  tenant,  and  a  person 
have  been  put  in  by  the  landlord  to  take  care  of  it,  proof  that  there  was  no 
available  distress  on  that  part  of  the  premises,  when  so  taken  possession 
of  by  the  landlord,  and  no  sufficient  distress  on  the  rest  of  the  premises 
at  the  time  of  the  distress,  is  sufficient  evidence  to  maintain  the  action, 
Wheeler  v.  Stevenson,  6  H.  &  N.  155  ;  30  L.  J.,  Ex.  46.  And  it  would 
seem  that  proof  that  more  than  half  a  year's  rent  is  due,  and  that  no 
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sufficient  distress  countervailing  all  the  arrears  is  to  be  found,  will  enable 
the  landlord  to  avail  himself  of  the  statute.  Cross  v.  Jordan,  8  Exch.  149  ; 
22  L.  J.,  Ex.  70;  overruling  Doe  d.  Poivell  v.  Roe,  9  Dowl.  548.  In 
considering  the  sufficiency  of  a  distress  on  the  premises,  those  goods  which 
cannot  be  legally  seized,  must  not  be  taken  into  account  ;  as  to  what 
goods  are  so  privileged,  vide  ante,  pp.  889  et  seq. ;  the  provisions  of  the 
stat.  34  &  35  V.  c.  79,  protecting  lodgers'  goods,  often  create  great  diffi- 
culty in  ascertaining  whether  there  is  a  sufficient  distress  on  the  premises 
or  not.  Vide  ante,  pp.  890,  891.  As  to  sufficiency  of  distress  and  legiti- 
mate charges  for  keeping  possession,  in  the  case  of  growing  crops,  see 
Ex  pte.  Arnison,  L.  E.,  3  Ex.  56. 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the  rent  was  in 
arrear  21  days  after  the  day  on  which  it  was  due,  "  being  lawfully  de- 
manded," it  was  held  to  be  within  the  statute,  and  that  it  was  unneces- 
sary to  prove  an  actual  demand.  Doe  d.  Scholefield  v.  Alexander,  2  M.  &  S. 
525  :  accord.  Doe  d.  Shrewsbury,  El.  of  v.  Wilson,  5  B.  &  A.  363.  But, 
if  the  proviso  in  the  lease  do  not  avoid  it,  as  where  the  right  of  re-entry 
is  to  hold  till  the  arrears  are  paid,  the  statute  does  not  apply,  and  the 
common  law  forms  must  be  adhered  to.  Doe  d.  Dorke  v.  Bowditcli,  8  Q.  B. 
973.  But,  quwre  whether  any  demand  was  there  necessary  at  common 
law,  as  it  was  not  a  case  of  forfeiture.  See  Doe  d.  Biass  v.  Horsley, 
1  Ad.  &  E.  766.  In  that  case  a  rent-charge  was  granted,  with  power  to  the 
grantee,  in  case  the  rent  should  be  in  arrear  for  a  certain  time,  to  enter 
and  enjoy  the  lands  charged,  and  to  receive  the  rents,  &c,  for  his  own 
use,  until  satisfaction  of  the  arrears,  and  it  was  held  that  the  grantee 
might,  upon  the  rent  becoming  in  arrear,  maintain  ejectment  against  the 
terre-tenant  without  proof  of  a  previous  demand  of  the  rent.  Where 
rent  is  payable  "  on  the  usual  quarter-days  and  alwa3Ts,  if  required,  in 
advance,"  a  demand  must,  it  seems,  be  made  before  enforcing  any  remedy 
for  non-payment  of  rent  in  advance.  L.  &  Westminster  Loan  Co.  v. 
L.  SN.  W.  By.  Co.,  (1893)  2  Q.  B.  49,  cited  post,  p.1073. 

Where  the  plaintiff  is  the  assignee  of  the  reversion  he  must  show  that 
the  defendant  had  notice  of  the  assignment  before  action  brought.  Vide 
ante,  pp.  1013,  1014. 

The  right  of  re-entry  for  non-payment  of  rent  is  not  affected  by  the 
stat.  44  &  45  V.  c.  41,  s.  14  {Infra),  see  sub-sect.  8. 

Be-entry  for  other  breaches  of  condition.^  Vide  sub  tit.,  Action  on 
Covenants  relating  to  Land,  ante,  pp.  722  et  seq.,  where  the  most  usual 
breaches  of  covenant,  and  proofs  of  them,  are  noticed  ;  the  lease  usually 
contains  a  condition  of  re-entry  on  the  breach  of  any  of  the  covenants. 
As  to  the  onus  of  proof,  vide  ante,  pp.  95,  96. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41), 
s.  14  (1),  "A  right  of  re-entry  or  forfeiture,  under  any  proviso  or  stipu- 
lation in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease, 
shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular  breach  complained 
of  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to  remedy 
the  breach,  and,  in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails,  within  a  reasonable  time 
thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money  to  the  satisfaction  of  the  lessor,  for  the 
breach."  A  lease  here  "  includes  an  original  or  derivative  under-lease, 
also  a  grant  at  a  fee-farm  rent,  or  securing  a  rent  by  condition  "  (sub-sect. 
3),  and  "  a  lease  limited  to  continue  as  long  only,  as  the  lessee  abstains 
from   committing  a   breach   of    covenant "  (sub-sect.    5).      The   section 
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applies,  although  the  proviso  for  re-entry  is  inserted  in  pursuance  of  the 
directions  of  a  statute  (sub-sect.  4).  But  by  sub-sect,  6,  "This  section 
does  not  extend  (i.)  to  a  covenant  or  condition  against  the  assigning, 
underletting,  parting  with  the  possession,  or  disposing  of  the  land  leased, 
■or  to  a  condition  for  a  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the 
taking  in  execution  of  the  lessee's  interest,  "vide  post,  p.  1018,"  or  (ii.) 
in  the  case  of  a  mining  lease,  to  a  covenant  or  condition  for  allowing  the 
lessor  to  have  access  to,  or  inspect  books,  accounts,  records,  weighing 
machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof."  Nor  does  it  "affect  the  law  relating  to  re-entry  or  forfeiture  or 
relief  in  case  of  non-payment  of  rent"  (sub-sect.  8).  This  section  applies 
to  leases  made  either  before  or  after  the  commencement  of  this  act,  and 
shall  have  effect  notwithstanding  any  stipulation  to  the  contrary  (sub- 
sect.  9).  On  sub-sect.  6,  see  Ex  pte.  Gould,  13  Q.  B.  D.  454,  post,  p.  1018. 
By  sect.  67  (1),  "  Any  notice  required  or  authorised  by  this  act  to  be 
served  shall  be  in  writing ;  "  it  shall  be  sufficient  although  only  addressed 
to  the  lessee  by  that  designation,  "  without  his  name,  or  generally  to  the 
persons  interested,  without  any  name,  and  notwithstanding  that  any 
person  to  be  affected  by  the  notice  is  absent,  under  disability,  unborn,  or 
unascertained "  (sub- sect.  2) ;  it  "  shall  be  sufficiently  served  on  the 
lessee  if  left  at  his  last  known  place  of  abode  or  business  in  the  United 
Kingdom,"  or  "  is  affixed,  or  left  for  him  on  the  land,  or  any  house,  or 
building  comprised  in  the  lease,  or  in  case  of  a  mining  lease,  is  left  for 
him  at  the  office,  or  counting-house  of  the  mine  "  (sub-sect.  3) ;  or  "  if  it  is 
sent  by  post  in  a  registered  letter,  addressed  to  the  lessee"  .  .  .  "byname, 
at  the  aforesaid  place  of  abode,  or  business,  office,  or  counting-house,  and  if 
that  letter  is  not  returned  through  the  post-office  undelivered  ;  and  that 
service  shall  be  deemed  to  be  made  at  the  time  at  which  the  registered 
letter  would  in  the  ordinary  course  be  delivered  "   (sub-sect.  4). 

Sect.  14  does  not  extend  to  an  agreement  for  a  lease  of  which  the  tenant 
is  not  entitled  to  specific  performance,  although  rent  has  been  paid  there- 
under. Sw.ain  v.  Ayres,  20  Q.  B.  D.  585  :  21  Id.  289,  C.  A.  But  now 
by  the  Conveyancing  and  Law  of  Property  Act,  1892  (55  &  56  V.  c.  13) 
(which  by  sect.  1  is  to  be  read  with  44  &  45  V.  c.  41),  s.  5,  "lease" 
or  "  under-lease  "  in  44  &  45  V.  c.  41,  s.  14,  ante,  p.  1016,  includes  an 
agreement  for  a  lease  or  under-lease  where  the  lessee  or  under-lessee 
"has  become  entitled  to  have  his  lease  granted;"  and  "'under-lessee' 
shall  include  any  person  deriving  title  under  or  from  an  under-lessee.  ' 

The  "  particular  breach  "  must  be  stated  in  the  notice  with  sufficient 
particularity  to  enable  the  lessee  to  know  of  what  complaint  is  made,  and 
to  remedy  it  before  action.  Fletcher  v.  Nohes,  (1897)  1  Ch.  271.  See  also 
In  re  Serle,  (1898)  1  Ch.  652.  This  expression  "means  the  neglect  to 
deal  with  the  condition  of  the  premises  so  pointed  out,  and  not  merely 
failure  to  comply  with  the  covenants  of  the  lease,"  per  Collins,  L.J.,  in 
Penton  v.  Barnctt,  (1898)  1  Q.  B.  276,  281.  Thus,  where  a  lease  con- 
tained a  general  covenant  to  repair,  and  also  a  covenant  to  repair  after 
•3  months'  notice,  and  the  lessor  gave  a  notice  under  the  act  to  repair 
within  3  months,  it  was  held  he  could  recover  possession  in  respect  of 
non-repair  between  the  expiration  of  the  notice  and  the  date  of  writ 
without  a  fresh  notice.  S.  C.  It  is  sufficient  if  the  notice  be  good  in  part, 
although  it  also  contains  claims  which  cannot  be  enforced,  Loch  v.  Pearce, 
infra;  or  alleges  breaches  which  are  not  proved,  Pannell  v.  City  of 
London  Brewery  Co.,  (1900)  1  Ch.  496.  As  to  what  is  a  reasonable 
"time  to  give  in  the  notice,  see  Horsey  Estate  v.  Steic/er,  post,  p.  1018. 

No  claim  for  compensation  in  money  need  be  made  in  the  notice  under 
sect.  14  (1),  where  the  landlord  does  not  seek  such  compensation.  Loch  v. 
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Pearce,  (1893)  2  Ch.  271,  C.  A.  Reasonable  compensation  in  money  does 
not  include  a  surveyor's  fee  for  the  examination  of  the  premises,  for 
sect.  14  (1)  does  not  extend  the  landlord's  rights.  Skinners'  Co.  v.  Knight, 
(1891)  2  Q.  B.  542,  C.  A.  Now,  however,  see  55  &  56  V.  c.  13,  s.  2  (1), 
cited  post,  p.  1023.  By  Id.  sect.  2  (2),  the  44  &  45  V.  c.  41,  s.  14  (6),  ante, 
p.  1017,  is  to  apply  to  the  cases  therein  stated  in  italics,  "only  after  the 
expiration  of  one  year  from  the  date  of  the  bankruptcy,  or  taking  in 
execution,  and  provided  the  lessee's  interest  be  not  sold  within  such  one 
year,  but  in  case  the  lessee's  interest  be  sold  within  such  one  year,  sub- 
sect.  6  shall  cease  to  be  applicable  thereto."  But  by  55  &  56  V.  c.  13, 
s.  2  (3),  Id.  s.  2  (2),  "is  not  to  apply  to  any  lease  of — (a.)  agricultural  or 
pastoral  land :  (&.)  mines  or  minerals:  (c.)  a  house  used  or  intended  to  be 
used  as  a  public-house  or  beershop  :  (d.)  a  house  let  as  a  dwelling-house, 
with  the  use  of  any  furniture,  books,  works  of  art,  or  other  chattels  not 
being  in  the  nature  of  fixtures :  (e.)  any  property  with  respect  to  which 
the  personal  qualifications  of  the  tenant  are  of  importance  for  the  pre- 
servation of  the  value  or  character  of  the  property,  or  on  the  ground  of 
neighbourhood  to  the  lessor,  or  to  any  person  holding  under  him." 

The  reservation  of  an  additional  rent,  on  breach  of  a  covenant,  does  not, 
unless  such  rent  has  been  paid,  prevent  the  lessor  from  enforcing  a  condi- 
tion for  re-entry  on  breach  of  the  covenant.  Weston  v.  Metrop.  Asylum, 
9  Q.  B.  D.  404,  C.  A.  In  a  lease  to  a  company,  under  a  proviso  for  re- 
entry if  the  lessees  "  shall  be  wound  up  voluntarily,  or  by  compulsion,  or 
otherwise,  under  the  provisions  of  any  Act"  of  Parliament,  the  landlord 
may  re-enter  on  the  making  of  the  winding-up  order.  General  Share  d  Trust 
Co.  v.  Wetley  Brick  d  Pottery  Co.,  20  Ch.  D.  260,  O.  A. ;  even  although 
the  liquidation  be  for  the  purpose  of  reconstruction  with  additional 
capital  only.  Horsey  Estate  v.  Steiger,  (1898)  2  Q.  B.  259 ;  affirmed  on 
this  point  by  C.  A.,  (1899)  2  Q.  B.  79.  A  proviso  in  a  lease  made  in  1880, 
that  a  term  should  cease  in  case  the  lessee  should  file  a  petition  in  liqui- 
dation, is  broken  by  the  lessee  presenting  a  bankruptcy  petition  under 
the  Bankruptcy  Act,  1883.  Ex  pte.  Gould,  13  Q.  B.  D.  454  Such  a 
breach  has  been  held  not  to  be  within  the  protection  of  the  Conveyancing 
&c,  Act,  1881,  s.  14,  ante,  p.  1016,  semble  by  reason  of  sub-sect.  6.  S.  C. 
But  now  see  55  &  56  V.  c.  13,  s.  2  (2),  supra,  the  effect  of  which  is  in  other 
than  the  cases  excepted  by  Id.  s.  2  (3),  supra,  to  take  the  case  of  for- 
feiture on  bankruptcy,  &c,  out  of  44  &  45  V.  c.  41,  s.  14  (6),  for  the  period 
of  one  year  from  the  date  of  the  bankruptcy,  &c,  so  that  within  that 
period  notice  of  the  breach  must,  under  Id.  s.  14  (1),  ante,  p.  1016,  be 
given  prior  to  action.  Horsey  Estate  Co.  v.  Steiger,  C.  A.,  supra.  Where 
a  lease  containing  a  condition  of  re-entry  on  the  bankruptcy  of  the  lessee 
D.,  or  his  assigns,  has  been  assigned,  there  is  no  forfeiture  on  the  subse- 
quent bankruptcy  of  D.,  as  the  condition  has  reference  only  to  the  person 
then  owning  the  term.  Smith  v.  Gronow,  (1891)  2  Q.  B.  394.  As  to  the 
effect  of  annulment  of  the  bankruptcy,  vide,  Id.  p.  398,  per  AVright,  J. 

Where  a  licence  has  been  granted  to  assign,  &c,  all,  or  any  part  of  the 
demised  premises,  this  formerly  put  an  end  entirely  to  the  condition  not 
to  assign  and  to  the  clause  of  re-entry;  Dumpor's  case,  4  Rep.  119  b; 
1  Smith's  L.  C.  ;  but  by  the  22  &  23  V.  c.  35,  ss.  1,  2,  a  licence  to  assign  or 
do  any  other  act  only  operates  for  the  particular  purpose  expressed  in  it, 
and  the  condition  and  right  of  re-entry  remain  as  to  all  other  or  subsequent 
breaches.  See  Eyton  v.  Jones,  21  L.  T.,  789,  H.  T.  1870,  C.  P.  The  only 
charge  allowed  for  a  licence  to  assign,  is  a  reasonable  sum  for  expenses, 
55  &  56  V.  c.  13,  s.  3.  See  In  re  Cosh's  Contract,  (1897)  1  Ch.  9,  C.  A.  As 
to  protection  to  purchaser  against  prior  breach  of  covenant  to  insure,  by 
production  to  him  on  purchase  of  receipt  for  rent,  see  22  &  23  V.  c.  35,  s.  8. 
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Forfeiture  waived.']  Where  the  lease  is  voidable  on  breach  of  covenant 
or  condition,  at  election,  and  not  absolutely  void,  the  defendant  may  show 
that  the  forfeiture  has  been  waived.  A  lease  conditioned  to  be  void  for 
the  benefit  of  one  party  is  voidable  only  at  the  election  of  that  party  ; 
therefore  a  lease,  with  condition  that  upon  the  breach  of  some  covenant 
by  the  lessee,  it  "shall  be  to  all  intents  and  purposes  void,"  is  voidable 
only  at  the  option  of  the  lessor.  Bede  v.  Farr,  6  M.  &  S.  121  ;  Doe  d. 
Bryan  v.  Bane~ks,  4  B.  &  A.  401  ;  see  also  Davenport  v.  Beg.,  infra, 
And  this  option  must  be  manifested  by  some  act.  Boberts  v.  Davcg, 
4  B.  &  Ad.  664.  And,  in  the  case  of  a  freehold,  1  Wins.  Saund.  287  d, 
(16) ;  or  of  a  lease  for  years,  where  the  proviso  making  the  lease  void 
contains  in  addition  the  words,  "  and  it  shall  be  lawful  for  the  landlord 
to  re-enter;  "  Arnsby  v.  Woodward,  6  B.  &  C.  519:  that  act  must  be  a 
re-entry.  But  no  actual  entry  is  necessary,  the  bringing  ejectment  is 
sufficient.  See  cases  cited  1  Wms.  Saund.  287  d,  (16).  If,  before 
declaring  such  option,  the  landlord,  with  notice  of  the  forfeiture,  accept 
rent  accruing  since  the  forfeiture,  it  is  a  waiver.  Goodright  d.  Walter  v. 
Davids,  Cowp.  803  ;  Arnsby  v.  Woodward,  supra.  And  this,  although 
he  declares  that  he  accepts  the  money,  not  as  rent,  but  as  compensation, 
provided  the  lessee  declares  that  he  pays  it  as  rent ;  and  a  protest,  that 
he  does  not  take  it  as   a  waiver,  is  inoperative.     Davenport  v.  Beg., 

3  Ap.  Ca.  115,  J.  C.  ;  Croft  v.  Burnley,  5  E.  &  B.  648  ;  25  L.  J.,  Q.  B.  73, 
And,  it  is  not  necessary  that  he  should  know  of  every  specific  act  ;  for  a 
waiver  as  to  one  act  specifically  known,  will  be  a  waiver  as  to  all  of  the 
same  class.  S.  C.  But,  if  at  the  time  he  accepted  the  rent  he  were 
ignorant  of  the  forfeiture,  the  acceptance  is  no  waiver.  Boe  d.  Gregson 
v.  Harrison,  2  T.  B.  425.  Notice  of  the  forfeiture  is,  therefore,  a  material 
and  issuable  fact.     Pennant's  case,  3  Rep.  64  b. 

In  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  408,  Parke,  B.,  expressed  a  decided 
opinion  (although  it  was  not  necessary  for  the  decision  of  the  case),  that 
an  absolute  unqualified  demand  of  subsequent  rent  would  amount  to  a 
waiver  of  the  forfeiture  ;  and  this  was  cited  with  approbation  in  Dendy  v 
Nicholl,  4  C.  B.,  N.  S.  376;  27  L.  J.,  C.  P.  220;  in  which  it  was  held 
that  bringing  an  action  for  such  rent  is  a  waiver,  as  was  held  also  in  Boe 
d.  Crompton  v.  Minshall,  B.  N.  P.  96  c.  See  also  Green's  case,  infra. 
The  acceptance  of  rent  from  an  insolvent  after  his  discharge  was  a  waiver 
of  the  forfeiture  by  insolvency  ;  and  the  non-payment  of  a  scheduled  debt 
due  to  the  lessor  was  not  a  continuing  insolvency.  Doe  d.  Gatehouse  v. 
Bees,  4  N.  C.  384.  The  acceptance,  after  the  forfeiture,  of  rent  due 
before,  is  not  a  waiver ;  Green's  case,  Cro.  Eliz.  3  ;  but,  if  the  receipt  for 
such  rent  describe  the  lessee  as  tenant,  that  is  sufficient  evidence  of  a 
waiver.  S.  C.  And,  though  some  positive  act  is  necessary,  and  merely 
lying  by  and  witnessing  a  forfeiture  is  not  a  waiver  ;  Doe  d.  Slieppard  v. 
Allen,  3  Taunt.  78  ;  yet,  if  the  landlord  by  thus  lying  by,  or  by  other  act 
or  word,  cause  the  lessee  to  believe  that  the  tenancy  is  treated  as  still 
subsisting,  the  landlord  cannot  afterwards  avail  himself  of  the  for- 
feiture.     See  per  Mansfield,  C.J.,  S.  C. ;  the  judgments  in  Ward  v.  Day, 

4  B.  &  S.  337  ;  33  L.  J.,  Q.  B.  3;  and  S.  C.  in  Ex.  Ch.,  5  B.  &  S.  362;  33 
L.  J.,  Q.  B.  255  ;  and  Green's  case,  supra.  Where  the  proviso  avoided 
the  lease  by  neglect  of  repairs  three  months  after  notice  to  do  them, 
and  notice  was  given  accordingly  on  Jan.  6th,  receipt  of  rent  due  on 
Mar.  25th  was  held  no  waiver.    Doe  d.  Bankin  v.  Brindley,  4  B.  &  Ad.  84, 86. 

At  common  law  a  distinction  has  been  taken  between  the  effect  of  a 
receipt  of  rent  and  a  distress  as  a  waiver  of  a  forfeiture ;  and  a  distress 
made  after  the  forfeiture  had  accrued,  whether  for  rent  due  before  or  after 
the  forfeiture,  was  a  waiver,  inasmuch  as  a  distress  could  not  be  made  at 
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common  law  after  the  tenancy  had  determined ;  and  therefore  by  distrain- 
ing, the  lessor  affirmed  the  continuance  of  the  tenancy  up  to  the  time  of 
taking  the  distress.  See  14  Ass.  pi.  10;  Co.  Litt.  211  b;  Green's  case, 
Cro.  Eliz.  3 ;  3  Rep.  64  b  ;  Plowd.  133 ;  and  Roll.  Abr.  Confirmation  (B), 
pi.  2  ;  Viner,  Abr.  Confirmation  (B),  pi.  2.  The  stat.  8  A.  c.  18  (c.  14, 
Ruff.),  which  (sects.  6,  l,post,  p.  1068)  allows  a  distress  within  six  months 
of  the  determination  of  the  tenancy  if  the  tenant  remain  in  possession, 
makes  no  difference  in  respect  of  distresses  taken  within  six  months  of 
the  forfeiture  accruing,  for  rent  due  before  the  forfeiture,  as  the  sections 
apply  only  where  the  term  expires  by  effluxion  of  time,  or  notice  to  quit ; 
and  not  where  it  is  determined  by  disclaimer  or  forfeiture.  Doe  d.  David 
v.  Williams,  7  C.  &  P.  322;  Grimwood  v.  Moss,  L.  R.,  7  C.  P.  360;  sed 
vide  contra,  per  Wilson,  J.,  in  Zouch  d.  Ward  v.  Willing  ale,  1  H.  Bl. 
312,  ante,  p.  1010 ;  see  also  Ward  v.  Day,  ante,  p.  1019. 

Taking  proceedings  in  ejectment  amounts  to  a  final  election  on  the  part 
of  the  lessor  to  avail  himself  of  the  forfeiture  and  to  avoid  the  lease ; 
hence  neither  the  receipt  of  rent  that  would  have  accrued  subsequently  to 
the  forfeiture ;  Doe  d.  Morecraft  v.  Meux,  1  C.  &  P.  346,  cor.  Ld.  Tenter- 
den,  C.J. ;  approved  in  Jones  v.  Carter,  15  M.  &  W.  718,  725  ;  nor,  a 
distress  for  such  rent;  Grimwood  v.  Moss,  L.  R.,  7  C.  P.  360;  nor,  the 
delivery  of  particulars  of  breaches  complaining  of  nonpayment  of  rent, 
together  with  other  breaches;  Toleman  v.  Portbury,  L.  R.,  6  Q.  B.  245  ; 
L.  R.,  7  Q.  B.  344,  Ex.  Ch.,  will,  after  action,  waive  the  forfeiture.  It 
would  seem  that  to  constitute  such  election  the  writ  must  be  served  as 
well  as  issued,  or  at  least,  that  the  defendants  had  notice  of  the  writ ; 
Doe  d.  Morecraft  v.  Meux,  and  Jones  v.  Carter,  supra,  were  prior  to  the 
C.  L.  P.  Act,  1852,  when  the  action  began  by  service  of  the  declaration 
in  ejectment.  It  was  held  by  Fry,  J.,  in  Evans  v.  Davis,  10  Ch.  D. 
747,  that  the  plaintiff's  right  to  re-enter  for  breach  of  condition,  might 
be  waived  by  reason  of  allegations  made  in  the  statement  of  claim,  for 
the  purpose  of  obtaining  an  injunction  against  breaches  of  the  same 
condition. 

Where  the  lessor  proceeds  for  a  forfeiture  by  non-payment  of  rent, 
under  the  C.  L.  P.  Act,  1852,  ante,  p.  1014,  he  does  not  waive  his  right  of 
re-entry  by  taking  an  insufficient  distress  for  the  rent  by  the  non-payment 
of  which  the  lease  was  forfeited;  Breioer  d.  Onslow,  Ld.  v.  Eaton,  3 
Doug.  230,  cited  6  T.  R.  220;  for  "the  distress  affords  no  presumption 
that  the  landlord  has  waived  the  forfeiture,  because  as  the  statute" 
(4  G.  2,  c.  28,  s.  2,  similar  in  terms),  "  requires  him  to  prove  on  the  trial 
that  no  sufficient  distress  was  to  be  found  on  the  premises  countervailing 
the  arrears  due,  he  has  distrained"  .  .  .  "  to  complete  the  title  given 
him  by  the  statute ;  "  per  Ld.  Mansfield,  C.J.,  S.  C.  Accord.  Thomas 
v.  Latham,  (1895)  2  Q.  B.  400,  C.  A.  In  these  cases  six  months'  rent 
remained  in  arrear  after  what  was  obtained  by  the  distress.  Where, 
however,  a  distress,  which  had  been  levied  before  the  time  limited  for 
forfeiture  for  non-payment,  realised  enough  to  reduce  the  arrears  to 
below  half  a  year's  rent,  the  statute  does  not  applv.  Cotesworth  v. 
Spokes,  10  C.  B.,  N.  S.  103 ;  30  L.  J.,  C.  P.  220,  explained  in  Thomas  v. 
Lulham,  supra. 

AVhere  a  lease  contained  a  clause  of  re-entry  in  case  the  rent  should  be 
in  arrear  21  days,  and  there  should  be  no  sufficient  distress,  Ld.  Ellen- 
borough  held  that  the  landlord,  having  distrained  within  the  21  days,  and 
continued  in  possession  after,  did  not  waive  his  right  of  re-entry.  Doe  d. 
Taylor  v.  Johnson,  1  Stark.  411.  See  further,  Shejiherd  v.  Berger,  (1891) 
1  Q.  B.  597,  C.  A.  In  the  case  of  a  proviso  to  re-enter  after  three  months' 
notice  to  repair,   an  agreement  to  allow  the  tenant  more   than   three 
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months'  time  to  repair,  is  a  suspension,  and  not  a  waiver  of  the  forfeiture. 
Doe  d.  Rankin  v.  Brindley,  4  B.  &  Ad.  84. 

Where  a  lease  contains  a  general  covenant  to  repair,  and  also  a  covenant 
to  repair  upon  three  months'  notice,  these  are  independent  covenants  ; 
Baylis  v.  Le  Gros,  4  C.  B.,  N.  S.  537  ;  and  the  landlord  does  not  waive  his 
right  of  re-entry  for  the  breach  of  the  general  covenant,  by  giving  a  notice 
"  to  repair  forthwith  ;  "  Boe  d.  Goatly  v.  Paine,  2  Camp.  520  ;  or  to  repair 
"  in  accordance  with  the  covenants  "  in  the  lease  ;  Few  v.  Perkins,  L.  R., 
2  Ex.  92 ;  for  the  notice  will  be  taken  to  be  a  notice  to  repair  under  the 
general  covenant.  Id.  95.  But,  where  the  lease  contained  covenants  to 
keep  the  premises  in  repair,  and  to  repair  within  three  months  after  notice, 
and  a  clause  of  re-entry  for  the  breach  of  any  covenant,  and  the  landlord 
gave  a  notice  to  repair  within  three  months ;  it  was  held  that  this  was  a 
waiver  of  the  forfeiture  incurred  by  the  breach  of  the  general  covenant, 
and  that  the  landlord  could  not  bring  ejectment  until  the  expiration  of 
the  three  months.  Doe  d.  Morecraft  v.  Meux,  4  B.  &  C.  606.  If  the  notice 
in  this  case  had  been  held  to  apply  to  the  general  covenant  to  repair,  it 
would  have  deluded  the  tenant.  L.  R.,  2  Ex.  95,  per  Kelly,  C.B.  So 
where,  besides  the  general  covenant  to  repair,  with  a  right  of  re-entry  on 
breach,  there  was  a  proviso  that  if  the  lessee  did  not  repair  within  two 
months  after  notice,  the  lessor  might  enter  and  do  the  repairs  himself  at 
the  tenant's  expense,  it  was  held  that  the  lessor  could  not  proceed  to  eject 
on  the  general  covenant,  after  giving  the  tenant  notice  to  repair  under 
the  above  proviso.  Doe  d.  DeButzen  v.  Lewis,  5  Ad.  &  E.  277.  See  also 
Hughes  v.  Metropolitan  By.  Co., post,  p.  1022. 

A  waiver  of  a  forfeiture  incurred  by  a  breach  of  a  continuing  covenant, 
as  not  to  use  rooms  in  a  particular  manner  ;  Doc  d.  Ambler  v.  Woodbridge, 
9  B.  &  C.  376 ;  or,  to  keep  insured ;  Doe  d.  Muston  v.  Gladwin,  6  Q.  B. 
953  ;  or,  to  repair  ;  Doe  d.  Baker  v.  Jones,  5  Exch.  498 ;  is  no  waiver  of 
a  forfeiture  for  a  subsequent  breach,  although  merely  a  continuance  of  the 
original  breach  ;  and  where  the  covenant  was  to  repair  within  a  reasonable 
time,  and  after  breach  the  lessor  received  rent,  it  was  held  that  he  might 
bring  ejectment  immediately  afterwards.  S.  C.  And,  it  seems  that  if 
an  act  of  waiver  take  place  on  one  day,  the  landlord  may  sue  out  a  writ 
for  a  continuing  breach  on  the  next  day.  Price  v.  Worwood,  4  H.  &  N. 
5Vl,per  Cur.  Though  the  breach  may  be  a  continuing  one  (e.g.,  user  as 
a  shop  without  licence),  yet  if  it  has  been  continued  for  20  years  with 
knowledge  of  the  lessor,  a  licence  will  be  presumed,  and  neither  lessor 
nor  his  assignee  can  re-enter.  Gibson  v.  Doeg,  2  H.  &  N.  615  ;  27  L.  J., 
Ex.  37.  The  waiver  of  a  forfeiture  incurred  by  underletting,  does  not 
prevent  re-entry  for  a  subsequent  underletting  to  another  person.  Doe 
d.  Boscawenv.  Bliss,  4  Taunt.  735.  But  where  a  condition  not  to  assign, 
underlet,  or  permit  any  person  to  occupy  any  part  of  the  premises  without 
the  consent  of  the  plaintiffs,  has  been  broken  by  a  letting  to  T.  for  one 
year,  and  the  forfeiture  has  been  waived,  T.'s  remaining  in  occupation  for 
the  remainder  of  the  year  does  not  create  a  further  forfeiture.  Walrond 
v.  Hawkins,  L.  R.,  10  C.  P.  342.  A  covenant  to  put  premises  in  repair 
is  not  a  continuing  covenant.  Coward  v.  Gregory,  L.  R.,  2  C.  P.  153. 
Nor  is  one,  to  build  a  house.  Jacob  v.  Doivn,  (1900)  2  Ch.  156.  Secus, 
as  to  a  covenant  to  keep  a  house  in  repair  when  built.     S.  C. 

Except  by  deed,  there  could  not  at  law  be  any  dispensation  with  a  per- 
formance of  a  covenant,  so  as  to  prevent  the  lessor  taking  advantage  of  a 
forfeiture  by  a  subsequent  breach.  Doe  d.  Muston  v.  Gladwin,  6  Q.  B. 
962  ;  and  Doe  d.  Knight  v.  Bowe,  Ry.  &  M.  343,  is  not  to  the  contrary, 
for  there  the  landlord  had  misled  the  tenant  by  delivering  to  him  a 
deficient  abstract  of  the  lease,  and  he  was  therefore  held  precluded  by 
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his  own  act  from  enforcing  the  forfeiture.  It  was,  however,  otherwise 
in  equity,  as  where  under  a  provision  of  the  lease  the  lessor  gave  the  lessee 
a  notice  to  repair  in  six  months,  a  negotiation  between  them,  for  pur- 
chase by  the  lessor  of  the  lessee's  interest,  was  held  to  operate  as  a 
suspension  of  the  running  of  the  time  comprised  in  the  notice.  Hughes 
v.  Metropolitan  By.  Co.,  1  C.  P.  D.  120,  C.  A.  ;  2  Ap.  Ca.  439,  D.  P. 
See  also  Birmingham,  dc,  Land  Co.  v.  L.  &  N.  W.  By.  Co.,  40  Ch.  D. 
268,  C.  A. 

Where  the  forfeiture  is  for  non-payment  of  rent,  the  tenant,  by  C.  L.  P. 
Act,  1852,  s.  212,  may  stop  the  proceedings  by  tendering  or  paying  into 
court  the  rent  and  costs.  And  even  where  the  landlord  has  peaceably 
re-entered  without  action,  the  lessee  may  obtain  relief  under  this  section 
by  action.  Howard  v.  Fanshawe,  (1895)^2  Ch.  581.  By  the  C.  L.  P.  Act, 
1860,  s.  1,  on  ejectment  for  forfeiture  for  non-payment  of  rent,  the  court  or 
a  judge  shall  have  power  upon  rule  or  summons,  to  give  relief  in  a  sum- 
mary manner  (but  subject  to  appeal)  up  to  and  within  the  like  time  after 
execution  executed,  and  subject  to  the  same  terms  and  conditions  as  to  pay- 
ment of  rent,  costs,  and  otherwise,  as  in  the  Court  of  Chancery ;  and  if  the 
lessee,  his  executors,  &c,  shall  be  relieved,  they  shall  hold  the  demised  lands 
according  to  the  lease  without  any  new  lease.  As  to  the  necessary  parties 
to  an  application  under  this  section,  see  Hare  v.  Elms,  (1893)  1  Q.  B.  604. 
By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  s.  14 
(2),  where  a  lessor  is  proceeding  by  action  or  otherwise,  to  enforce  a  right 
of  re-entry,  or  forfeiture,  under  any  proviso  or  stipulation  in  a  lease  for  a 
breach  of  covenant  or  condition  in  the  lease,  "  the  lessee  may  in  the 
lessor's  action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the 
court  for  relief  ;  and  the  court  may  grant  or  refuse  relief,  as  the  court, 
having  regard  to  the  proceedings  and  conduct  of  the  parties  under  the  fore- 
going provisions  of  this  section"  {vide  ante,  pp.  1016, 1017)  "and  to  all  the 
other  circumstances,  thinks  fit ;  and  in  case  of  relief,  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty,  or 
otherwise,  including  the  granting  of  an  injunction  to  restrain  any  like 
breach  in  the  future,  as  the  court,  in  the  circumstances  of  each  case, 
thinks  fit."  Sub-sects.  3—6,  9,  as  modified  by  55  &  56  V.  c.  13,  ss.  2  (2), 
5  (ante,  pp.  1018,  1017),  define  the  leases  and  conditions  to  which  this 
sub-sect,  applies ;  it  does  not  apply  to  relief  in  case  of  non-payment  of 
rent  (sub-sect.  8).  It  seems  that  sub-sect  2  applies  only  where  the 
landlord  has  not  re-entered.  Quitter  v.  Mapileson,  9  Q.  B.  D.  672, 
675,  per  Jessel,  M.B. ;  Loch  v.  Pearce,  (1893)  2  Ch.  271,  274,  per 
Ld.  Esher,  M.B, 

Sub-sect  2  did  not  entitle  the  under-lessee  of  part  of  the  premises  com- 
prised in  the  lease,  in  the  forfeiture  of  which  the  action  was  brought  to 
obtain  relief.  Burt  v.  Gray,  (1891)  2  Q.  B.  98,  following  Creswell  v. 
Davidson,  56  L.  T.,  811,  E.  S.  1887,  Kay  J.  ;  accord.  Nind  v.  Nine- 
teenth Century  Building  Society,  (1894)  2  Q.  B.  226,  C.  A.  Now,  how- 
ever, by  the  Conveyancing  and  Law  of  Property  Act,  1892  (55  &  56 
V.  c.  i3),  s.  4,  "Where  a  lessor  is  proceeding  by  action  or  otherwise 
to  enforce  a  right  of  re-entry  or  forfeiture  under  any  covenant,  proviso, 
or  stipulation  in  a  lease,  the  court  may,  on  application  by  any  person 
claiming  as  under-lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease  or  any  part  thereof  either  in  the  lessor's  action  (if  any)  or  in 
any  action  brought  by  such  person  for  that  purpose  make  an  order  vesting 
for  the  whole  term  of  the  lease  or  any  less  term  the  property  comprised 
in  the  lease  or  any  part  thereof  in  any  person  entitled  as  under-lessee  to 
any  estate  or  interest  in  such  property  upon  such  conditions,  as  to 
i  execution   of   any   deed   or  other   document,   payment    of   rent,   costs, 
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expenses,  damages,  compensation,  giving  security,  or  otherwise,  as  the 
court  in  the  circumstances  of  each  case  shall  think  fit,  but  in  no  case  shall 
any  such  under-lessee  be  entitled  to  require  a  lease  to  be  granted  to  him 
for  any  longer  term  than  he  had  under  his  original  sub-lease."  Applica- 
tion may  be  made  under  this  section  by  an  under-lessee  by  defence  and 
counterclaim  in  an  action  by  the  lessor  for  possession.  Cholmeleif  s  School 
(Wardens,  dc,  of)  v.  Sewell,  (1893)  2  Q.  B.  254.  This  section  is  inde- 
pendent, and  relief  may  be  given  to  the  under-lessee  when  it  could  not 
have  been  given  to  the  lessee.  Id.  v.  Id.,  (1894)  2  Q.  B.  906  ;  Imray  v. 
OaTcshette,  (1897)  2  Q.  B.  218,  C.  A.  See  further  as  to  the  terms  of  relief, 
Ewart  v.  Fryer,  72  L.  T.  415,  H.  S.,  1900,  Kekewich,  J. 

By  sect.  2. — (1.)  "  A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to 
him  from  a  lessee,  and  in  addition  to  damages  (if  any)  all  reasonable  costs 
and  expenses  properly  incurred  by  the  lessor  in  the  employment  of  a 
solicitor  and  surveyor  or  valuer  or  otherwise,  in  reference  to  any  breach 
giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  at  the  request  of  the 
lessee,  is  waived  by  the  lessor  by  writing  under  his  hand,  or  from  which 
the  lessee  is  relieved,  under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  or  of  this  Act."  An  under-lessee  is  not  a  "  lessee" 
within  sect.  2  (1).  Nind  v.  Nineteenth  Century  Building  Soc,  (1894)  2 
Q.  B.  226,  C.  A.  A  lessee  is  not  "  relieved  "  within  the  meaning  of  this 
sub-section  unless  he  has  obtained  relief  against  a  forfeiture  from  the 
court.  Id.  233,  per  Ld.  Esher,  M.R.,  and  JJavey,  L.J.  Where  he  has 
repaired  within  a  reasonable  time,  there  is  no  forfeiture,  per  Id. 

A  condition  against  underletting  without  the  consent  of  the  lessor,  B., 
which  was  not  to  be  arbitrarily  withheld  in  the  case  of  a  respectable  and 
responsible  person,  was  broken  by  the  grant  of  an  under-lease  to  a  proper 
person,  but  without  asking  for,  or  obtaining  B.'s  consent;  the  under-lease 
was  prepared  by  the  solicitor  of  the  lessee  L,  who  did  not  look  at  I.'s  lease, 
and  forgot  it  contained  the  covenant ;  B.  had  sustained  no  injury  ;  it  was 
held  that  the  omission  to  ask  B.'s  consent  was  not  a  mistake,  which  would 
entitle  I.  to  equitable  relief  against  the  forfeiture.  Barrow  v.  Isaacs, 
(1891)  1  Q.  B.  417,  C.  A.;  accord.  Ex.  Telegraph  Co.  v.  Dent,  (1899) 
1  Q.  B.  835,  C.  A. 

By  the  23  &  24  V.  c.  38,  s.  6,  where  any  actual  waiver  of  the  benefit 
of  any  covenant  or  condition  in  any  lease  on  the  part  of  the  lessor,  his 
heirs,  &c,  shall  be  proved  to  have  taken  place  after  23rd  July,  1860,  in 
any  one  particular  instance,  such  actual  waiver  shall  not  be  assumed  nor 
deemed  to  extend  to  any  instance  or  any  breach  of  covenant  or  condition 
other  than  that  to  which  such  waiver  shall  specially  relate,  nor  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  that  effect  shall  appear.  The  object  of  this  provision  is 
to  avoid  the  effect  of  the  decision  in  Dumpor's  case,  4  Rep.  119,  cited 
ante,  p.  1018. 

As  to  the  confirmation  of  leases  made  under  powers  defectively  exercised, 
vide  ante,  p.  998. 
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The  law  collected  under  this  heading  applies  only  to  cases  in  which 
the  ancestor  died  before  Jan.  1st,  1898.  Under  the  Land  Transfer  Act, 
1897  (60  &  61  V.  c.  65),  s.  1,  where  he  has  died  on  or  after  that  day,  his  free- 
hold land  vests  in  his  personal  representative  R.,  as  if  it  were  a  chattel 
real,  and  the  heir-at-law  can  only  claim  it  under  the  conveyance  which 
R.  may  make  to  him  under  sect.  3.      See  these  sections,  post,  p.  1048. 
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The  evidence  in  this  case  will  be  the  same  as  if  the  executor  or  adminis- 
trator were  suing,  vide  post,  pp.  1048,  1049,  in  addition  to  the  deed  of 
conveyance,  as  to  the  proof  of  which,  vide  ante,  pp.  135  et  sea. 

Where  the  plaintiff  claimed  as  heir-at-law,  he  must,  at  common  law, 
have  proved  that  the  ancestor  from  whom  he  claims  was  actually  seised  of 
the  land  ;  or,  if  he  claimed  as  heir  to  a  remainderman,  that  his  ancestor 
was  the  person  in  whom  the  remainder  first  vested  by  purchase  ;  Batcliffs 
case,  3  Rep.  42  a  ;  Watk.  on  Desc.  120  ;  and  also  that  he  was  heir  to  such 
ancestor.  The  necessity  of  this  proof  is  founded  on  the  rule  of  law  seisina 
facit.stipitem;  but  the  3  &  4  W.  4,  c.  106,  has  altered  this  rule  in  all 
descents  taking  place  since  1833. 

By  sect.  2,  in  every  case  descent  shall  be  traced  from  the  purchaser  ; 
and  the  person  last  entitled,  to  the  land  shall  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same,  in 
which  case  the  person  from  whom  he  inherited  the  same  shall  be  con- 
sidered to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited  the  same  ;  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  shall  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited 
the  same. 

By  sect.  1,  the  Act  extends  to  all  hereditaments,  corporeal  or  incorporeal, 
freehold,  copyhold,  or  customary,  and  to  any  possibility,  right  or  title  of 
entry  or  action,  and  any  other  interest  capable  of  being  inherited,  whether 
in  possession,  reversion,  remainder,  or  contingency  ;  and  "  purchaser  " 
means  the  person  who  last  acquired  the  land  otherwise  than  by  descent, 
&c.  ;  and  the  "  person  last  entitled  "  extends  to  the  last  person  who  had 
a  right  to  the  land,  whether  he  did  or  did  not  obtain  the  possession  or 
receipt  of  the  rents  and  profits. 

By  sect.  4,  when  any  one  shall  acquire  land  by  purchase  under  a  limita- 
tion to  the  heirs  or  heirs  of  the  body  of  any  of  his  ancestors,  in  any 
assurance  executed  after  the  31st  December,  1833,  or  in  any  will  of  a 
testator  dying  after  that  day,  the  land  shall  descend  and  the  descent  be 
traced  as  if  the  ancestor  had  been  the  purchaser. 

By  sect.  10,  an  heir  may  trace  his  descent  through  an  attainted  person 
who  died  before  the  descent  took  place,  unless  the  land  escheated  in 
consequence  of  the  attainder  before  1st  January,  1834. 

In  consequence  of  a  decision  in  the  case  of  the  grandchild  of  a  foundling, 
Doe  d.  Blackburn  v.  Blackburn,  1  M.  &  Rob.  547,  a  provision  has  been 
made  by  22  &  23  V.  c.  35,  s.  19,  that,  where  there  shall  be  a  total  failure, 
of  heirs  of  the  purchaser,  or  where  land  shall  be  descendible  as  if  an 
ancestor  had  been  purchaser,  and  there  is  a  total  failure  of  his  heirs, 
the  land  shall  descend  and  the  descent  be  traced  from  the  person  last 
entitled,  as  if  he  had  been  purchaser. 

Proof  of  seisin.]  Actual  possession,  or  receipt  of  the  rent  from  the 
person  in  possession,  is prima,  facie  evidence  of  seisin  in  fee.  Co.  Litt.  15  a ; 
B.  N.  P.  103  ;  Jayne  v.  Price,  5  Taunt.  326.  So  is  payment  of  the  costs 
of  repairs  and  building.  Doe  d.  Loscombe  v.  Clifford,  2  Car.  &  K.  448. 
The  possession  of  a  tenant  for  years  gives  an  actual  seisin  to  the  owner 
of  the  inheritance.  Co.  Litt.  243  a;  Bushby  v.  Dixon,  3  B.  &  C.  298. 
So,  the  possession  of  guardian  in  socage  confers  an  actual  seisin  upon  the 
infant.  Goodtitle  v.  Newman,  3  Wils.  516.  Evidence  of  shooting  and 
appointing  a  gamekeeper  by  the  lord  of  a  manor  is  not  properly  referable 
to  a  right  of  soil;  per  Bayley,  J.,  Tyrwhitt  v.  Wynne,  2  B.  &  A.  560; 
though  it  is  evidence  that  the  locus  is  within  the  limits  of  the  manor. 
Doe  d.  Gore  v.  Langton,  2  B.  &  Ad.  680.     Holding  courts  and  appointing 
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keepers  is  proof  of  the  existence  and  seisin  of  a  manor.  Doe  d.  Beck  v. 
Heahin,  6  Ad.  &  E.  495  ;  see  ante,  p.  50,  and  the  cases  there  cited.  And  as 
the  presumption  from  mere  possession  is  that  of  seisin  in  fee,  the  declara- 
tion of  a  deceased  person,  shown  to  have  been  then  in  occupation,  or  in 
receipt  of  the  rents,  that  he  held  under  A.  B.,  being  against  interest,  is 
admissible,  to  prove  the  seisin  of  A.  B.,  though  offered  in  evidence  against 
a  stranger  by  a  party  claiming  under  A.  B.  Doe  d.  Daniel  v.  Coulthred , 
7  Ad.  &  E.  235;  Peaceable  d.  Uncle  v.  Watson,  4  Taunt.  16;  Came  v. 
Nicoll,  1  N.  C.  430 ;  see  ante,  pp.  55  et  seq.  See  Bulley  v.  Bulley, 
L.  R.,  9  Ch.  739. 

Proof  of  descent.']  The  plaintiff  must  give  some  evidence  that  there  is 
no  intermediate  heir  between  himself  and  the  ancestor  under  whom  he 
claims.  Richards  v.  Richards,  15  East,  294,  n.  It  is,  however,  sufficient 
evidence  for  the  jury,  if  he  prove  that  he  has  not  by  reasonable  inquiries 
been  able  to  discover  any  such  heir  ;  Greaves  v.  Greenwood,  2  Ex.  D.  289, 
C.  A. ;  or  even  that  no  such  heirs  have  made  any  claim.  Lyell  v.  Kennedy, 
18  Q.  B.  D.  796,  811,  C.  A.,  not  affected  on  this  point  by  the  judgment 
in  D.  P.,  14  Ap.  Ca.  437.  See  further,  Doe  d.  Banning  v.  Griffin,  15 
East,  293,  and  Doe  d.  Oldham  v.  Wolley,  8  B.  &  C.  22,  cited  ante,  p.  41. 
In  ejectment  by  a  son,  his  heirship  has  been  proved  as  matter  of  reputa- 
tion by  a  person  who  has  known  the  plaintiffs  family  for  20  years,  and' 
who  always  knew  the  plaintiff  as  his  father's  eldest  son.  Bridger  v.  Huett,\ 
2  F.  &  F.  35.  Evidence  by  one  of  the  family  that  one  of  the  immediate 
parties  went  abroad,  and  was  reputed  to  have  died  there,  and  that  the 
witness  had  never  heard  of  his  being  married,  is  prima  facie  evidence 
that  the  party  is  dead  without  issue.  Doe  d.  Banning  v.  Griffin,  supra. 
As  to  the  presumption  of  the  duration  of  life,  and  of  death  without  issue, 
see  ante,  pp.  41,  42.  If  the  plaintiff  claim  as  collateral  heir,  he  must 
prove  the  descent  of  himself  and  the  person  last  seised  from  a  common 
ancestor ;  or  at  least  from  two  brothers  or  sisters ;  Roe  d.  Thome  v. 
Lord,  2  W.  Bl.  1099  ;  for  the  descent  between  brothers  and  sisters  was 
immediate  ;  Id. ;  Kynnaird  v.  Leslie,  post,  p.  1026  ;  but  this  is  now 
altered  by  3  &  4  W.  4,  c.  106,  s.  6,  in  the  case  of  descents  taking  place 
after  31st  December,  1833.  Proof  of  births,  marriages  and  deaths  has 
already  been  noticed  to  some  extent,  ante,  pp.  125  et  seq.,  219.  For  other 
evidence  usually  adduced  in  cases  of  pedigree,  see  ante,  tit.  Hearsay, 
pp.  44  et  seq.  ;  Herald's  boohs,  p.  216. 

Proof  of  marriage.]  The  law  of  marriage  is  generally  regulated  by  the  I 
law  of  the  country  of  the  birth  of  the  parties  and  where  they  are  domiciled. 
Sottomayor  v.  De  Barros,  3  P.  D.  1,  C.  A.;  Fentonv.  Livingstone,  3 
Macq.  497.  See  also  Scott  v.  Att.-Gen.,  11  P.  D.  128.  The  succession 
to  real  property  is  regulated  by  the  lex  loci  rei  sita.  But  where  the 
foreign  rule  is  repugnant  to  the  fundamental  principles  of  the  lex  fori,  or 
when  contrary  to  religion  or  sound  morality,  the  doctrine  of  the  comity 
of  nations  is  not  to  be  followed.  S.  C.  Marriage  throughout  Christendom 
is,  in  its  essence,  "  the  voluntary  union  for  life  of  one  man  and  one  | 
woman  to  the  exclusion  of  all  others,"  and  no  other  union,  wheresoever  ' 
formed,  is  recognised  here  as  marriage.  Thus,  neither  a  Mormon  marriage 
contracted  at  Utah,  U.  S.  ;  Hyde  v.  Hyde,  L.  R.,  1  P.  &  M.  130 ;  nor  a 
Baralong  marriage  in  Bechuanaland ;  In  re  Bethell,  38  Ch.  D.  220 ; 
is  recognised  here.  It  was  indeed  held  sufficient  to  constitute  a  good 
marriage  in  Japan,  that  the  husband  could  not  marry  another  wife,  while 
the  marriage  subsisted.  Brinkley  v.  Att.-Gen.,  15  P.  D.  76.  Sed  quaere  ? 
for  it  did  not  appear  that  the  union  was  for  life;  vide  supra.     As  to 
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domicile,  see  Udny  v.  Udny,  1  H.  L.  Sc.  441,  and  cases  there  cited;  and 
Piatt  v.  Att.-Gen.  of  New  S.  Wales,  3  Ap.  Ca.  336,  J.  C. ;  Doucet  v. 
Geoghegan,  9  Ch.  D.  441,  C.  A.  ;  In  re  Marrett,  36  Ch.  D.  400,  C.  A.  ;  In 
re  Grove,  40  Ch.  D.  216,  C.  A.  ;  In  re  Oraignish,  (1892)  3  Ch.  180,  C.  A. 
As  to  a  marriage  of  necessity,  see  Buding  v.  Smith,  2  Hagg.  Cons.  Rep. 
371,  391  ;  Armitage  v.  Armitage,  L.  R.,  3  Eq.  343. 

An  attainted  person  can  contract  a  valid  marriage,  and  the  children  are 
legitimate.     Kynnaird  v.  Leslie,  L.  R.,  1  C.  P.  389. 

Proof  of  marriage — -By  reputation,  dc.~\  Marriage  may  be  proved  by 
reputation.  Beed  v.  Passer,  Peake,  303  ;  1  Esp.  213  ;  B.  N.  P.  114  ;  B. 
v.  Wilson,  3  F.  &  F.  119  ;  Campbell  v.  Campbell,  L.  R.,  1  H.  L.  Sc.  182 ; 
Lyle  v.  Ellwood,  L.  R.,  19  Eq.  98 ;  Be  Thoren  v.  Att.-Gen.,  1  Ap.  Ca. 
686,  D.  P.  ;  Neo  v.  Neo,  L.  R.,  6  P.  C.  381,  386.  Even  where  the  parents 
are  alive,  proof  that  the  mother  was  received  in  society  as  the  wife  of  the 
father  is,  in  ejectment  by  the  son,  sufficient  evidence  of  the  marriage. 
Doe  d.  Fleming  v.  Fleming,  4  Bing.  266. 

Marriage  may  be  also  prima  facie  proved  by  a  witness  who  was  present, 
and  it  is  not  necessary  in  the  first  instance  to  prove  that  the  proper 
|  preliminary  formalities  were  gone  through,  for  the  presumptive  proof  of 
1  marriage  was  not  altered  by  the  Marriage  Acts.  S.  Devereux  v.  Much 
Dew  Church,  1  W.  Bl.  367;  B.  N.  P.  114;  Beed  v.  Passer,  supra; 
Lauderdale  Peerage,  10  Ap.  Ca.  693.  Either  of  the  alleged  married 
parties  is  competent  to  prove  or  disapprove  the  marriage  ;  Goodright  v. 
Moss,  Cowp.  593 ;  and  so,  after  their  decease,  their  declarations  are 
admissible  for  this  purpose.     S.  C. ;  Murray  v.  Milner,  12  Ch.  D.  845. 

The  most  frequent  course  of  prima  facie  proof  of  a  marriage  is  by  the 
official  registers  ;  vide  ante,  pp.  125,  219,  with  some  evidence  of  the 
identity  of  the  parties  ;  vide  ante,  pp.  126,  136. 

Such  is  the  usual  and  less  formal  evidence  of  marriage  ;  but  occasions 
still  arise,  especially  in  suits  for  establishing  a  title  by  descent,  in  which 
it  is  necessary  to  inquire  into  the  strict  and  formal  requisites  of  a  legal 
marriage.  For  this  purpose  the  necessary  forms  of  marriage  at  different 
times,  and  under  different  circumstances,  will  be  explained  in  the  following- 
paragraphs. 

Proof  of  marriage,  before  26  G.  2,  c.  33.]  Before  the  Marriage  Act, 
26  G.  2,  c.  33  (1754),  a  marriage  by  sufficient  words  of  present  espousal 
(per  verba  de  prcesenti)  constituted  a  binding  marriage.  See  Lautour  v. 
Teesdale,  8  Taunt.  830  ;  2  Marsh.  243  ;  and  the  cases  there  cited.  The 
presence  of  a  priest  in  holy  orders  was,  however,  essential  at  common 
law.  B  v.  Millis,  10  CI.  &  F.  534.  In  this  case  the  House  of  Lords  was 
equally  divided,  but  in  favorem  negantis  the  judgment  of  the  Irish  Q.  B., 
which,  by  the  withdrawal  of  the  junior  judge's  judgment,  had  formally 
decided  that  a  marriage  before  a  dissenting  minister  was  invalid,  was 
affirmed.  This  case  in  the  Irish  Q.  B.  is  separately  reported  by  Srnythe 
and  Bourke,  and  also  by  Dix.  In  Beamish  v.  Beamish,  9  H.  L.  C.  274, 
338,  339,  it  was  held  that  the  authority  of  B.  v.  Millis,  supra,  was  as 
binding  as  if  it  had  been  a  unanimous  decision  of  the  House.  It  was  so 
regarded  by  Parke,  B.,  in  Catherwood  v.  Caslon,  13  M.  &  W.  261,  264 ; 
see  also  Culling  v.  Culling,  (1896)  P.  116  ;  but  in  B.  v.  Manwaring,  1 
Dear.  &  B.  132,'  139  ;  26  L.  J.,  M.  C.  10,  13,  Wiiles,  J.,  said  he  did  not 
consider  the  case  a  binding  authority.  See  further  on  this  subject,  2 
Roper,  Husband  and  Wife,  2nd  ed.,  pp.  445  et  seq. 

Proof  of  marriage,  under  26  G.  2,  c.  33.]  Ld.  Hardwicke's  Marriage 
Act,  26  G.  2,  c.  33  (1754),  put  an  end  to  irregular  marriages,  and  required 
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certain  forms  to  be  adopted  in  English  marriages,  whether  by  banns  or 
licence  ;  and  this  act  continued  in  force  until  the  act  3  G.  4,  c.  75, 
which  partly  repealed  it,  and  thence  until  4  G.  4,  c.  76  (1st  November, 
1823),  which  wholly  repealed  it. 

When  the  marriage  took  place  under  stat.  26  G.  2,  c.  33,  s.  1,  in  a 
chapel,  it  was  necessary  to  prove  that  it  was  a  chapel  in  which  banns  had 
been  usually  published  at  the  time  of  the  passing  of  the  act.  B.  v. 
Northfield,  2  Doug.  659.  And  where  a  register  of  marriages,  going  back 
to  the  year  1578,  and  a  register  of  the  publication  of  banns  from  the  year 
1754  (when  the  act  passed),  were  produced  from  the  chapel  royal  in  the 
Tower,  it  was  held  sufficient  evidence  upon  which  to  found  a  presumption 
that  banns  had  usually  been  published  before  the  act  in  that  chapel. 
Taunton  v.  Wyborn,  2  Camp.  297. 

Marriages  in  chapels  erected  and  consecrated  since  26  G.  2,  c.  33,  were 
rendered  valid  by  various  retrospective  statutes ;  see  21  G.  3,  c.  53  ;  44 
G.  3,  c.  77  ;  48  G.  3,  c.  127 ;  6  G.  4,  c.  92 ;  14  &  15  V.  c.  97,  s.  25  ;  and 
24  &  25  V.  c.  16,  s.  4.  And  by  these  statutes  the  registers,  or  copies  of 
the  registers,  of  such  marriages  are  to  be  received  in  evidence.  By  6  G.  4, 
c.  92,  s.  2,  it  was  made  lawful  for  marriages  to  be  in  future  solemnized 
in  all  chapels  and  churches  erected  since  the  passing  of  26  G.  2,  and  con- 
secrated, in  which  churches  and  chapels  it  had  been  customary  and  usual, 
before  the  passing  of  that  act  (6  G.  4),  to  solemnize  marriages ;  and,  by 
sect.  3,  the  registers  of  such  marriages,  or  copies  thereof,  are  declared  to 
be  evidence. 

Under  the  26  G.  2,  c.  33,  where  the  banns  were  published  in  wrong 
names  of  the  parties,  and  there  was  so  evidence  to  show  that  they  had 
ever  been  known  by  such  names,  the  marriage  was  held  void.  Mather  v. 
Ney,  3  M.  &  S.  265,  n.  ;  see  also  Stanhope  v.  Baldwin,  1  Addams,  93  ; 
Green  v.  Dalton,  Id.  289.  So,  where  a  wrong  name  was  fraudulently 
assumed  for  the  purpose  of  the  marriage.  Frankland  v.  Nicholson,  3 
M.  &  S.  259,  n. ;  Fellowes  v.  Stewart,  2  Phillim.  257  ;  Meddowcraft  v. 
Gregory,  Id.  365.  The  rules  on  the  subject  of  banns  were  thus  laid  down 
by  Ld.  Tenterden,  C.J.,  in  B.  v.  Tibshelf,  1  B.  &  Ad.  195  :  "  First,  if 
there  be  a  total  variation  of  a  name  or  names, — that  is,  if  the  banns  are 
published  in  a  name  or  names  totally  different  from  those  which  the 
parties,  or  one  of  them  ever  used,  or  by  which  they  were  ever  known,— 
the  marriage,  in  pursuance  of  that  publication,  is  invalid,  and  it  is  imma- 
terial in  such  cases  whether  the  misdescription  has  arisen  from  accident 
or  design,  or  whether  such  design  be  fraudulent  or  not.  But,  secondly, 
if  there  be  a  partial  variation  of  name  only,  as  the  alteration  of  a  letter 
or  letters,  or  the  addition  or  suppression  of  one  christian  name,  or  the 
names  have  been  such  as  the  parties  have  used,  and  been  known  by  at 
one  time  and  not  at  another,  in  such  case  the  publication  may  or  may 
not  be  void ;  the  supposed  misdescription  may  be  explained,  and  it 
becomes  a  most  important  part  of  the  inquiry,  whether  it  was  consistent 
with  honesty  of  purpose,  or  arose  from  a  fraudulent  intention.  It  is  in 
this  clasp  of  cases  only  that  it  is  material  to  inquire  into  the  motive  of 
the  parties."  A  licence  in  a  wrong  name,  not  fraudulently  assumed,  was 
held  not  to  avoid  a  marriage.     Lane  v.  Goodwin,  4  Q.  B.  361. 

Proof  of  marriage,  under  4  G.  4,  c.  76 ;  6  d  7  W.  4,  c.  85,  do.]  By 
the  act  of  4  G.  4,  c.  76  (the  act  in  force  for  marriages  according  to  the 
rites  of  the  Church  of  England,  after  1st  November,  1823),  s.  2,  "  All 
banns  of  matrimony  shall  be  published  in  an  audible  manner  in  the  parish 
church,  or  in  some  public  chapel  in  which  chapel  banns  of  matrimony 
may  now  or  may  hereafter  be  lawfully  published,  of  or  belonging  to  such 
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parish  or  chapelry  wherein  the  persons  to  be  married  shall  dwell  accord- 
ing to  "  the  rubrick  ;  and  by  sect.  3,  "  the  bishop  of  the  diocese,  with  the 
consent  of  the  patron  and  the  incumbent  of  the  church  of  the  parish  in 
which  any  public  chapel,  having  a  chapelry  thereunto  annexed,  may  be 
situated,  or  of  any  chapel  situated  in  an  extra-parochial  place,  signified 
to  him  under  their  hands  and  seals  respectively,  may  authorise  by  writing 
under  his  hand  and  seal  the  publication  of  banns  and  the  solemnization 
of  marriages  in  such  chapel,  for  persons  residing  within  such  chapelry  or 
extra-parochial  place  respectively  ;  and  such  consent,  together  with  such 
written  authority,  shall  be  registered  in  the  registry  of  the  diocese."  As 
to  the  presumption  that  the  building,  where  service  is  performed,  has 
been  duly  registered,  see  B.  v.  Cresswell,  1  Q.  B.  D.  446. 

By  the  6  &  7  "W.  4,  c.  85,  s.  26,  the  bishop  may,  with  the  consent  of 
patron  and  incumbent  of  a  parish  or  a  district  church  (or,  in  certain  cases, 
without  such  consent),  license  under  his  hand  and  seal  the  celebration  of 
marriages  in  any  public  chapel  in  the  parish  or  district,  or  in  any  chapel 
licensed  for  divine  service,  or  any  chapel,  the  minister  whereof  is  duly 
licensed  to  officiate  therein,  according  to  the  rites  of  the  Church  of  England. 
Sect.  34  provides  for  the  making  of  annual  lists  of  such  licensed  chapels. 
And,  by  7  W.  4  &  1  V.  c.  22,  s.  33,  the  words,  "  Banns  may  be  published, 
and  marriages  may  be  solemnized,  in  this  chapel,"  are  to  be  placed  in  a 
conspicuous  part  of  the  inside  of  the  chapel.  By  7  &  8  V.  c.  56,  s.  2,  the 
bishop's  certificate  shall  be  conclusive  evidence  that  marriages  may  be 
lawfully  solemnized  therein.  Whether  the  certificate  proves  itself,  and 
requires  no  proof  of  signature  or  seal,  or  whether  the  certificate  may 
be  proved  by  an  examined  or  certified  copy,  is  not  provided  by  the  Act ; 
but  see  the  Evidence  Acts,  8  &  9  V.  c.  113,  s.  1,  and  14  &  15  V.  c.  99,  s.  14, 
ante,  pp.  101,  102. 

By  4  G.  4,  c.  76,  s.  10,  no  licence  is  to  be  granted  except  for  the  church 
or  chapel  belonging  to  the  parish  or  chapelry  where  one  of  the  persons 
shall  have  had  his  usual  place  of  abode  for  the  fifteen  days  preceding ; 
which  licence  by  sects.  14,  16,  is  not  to  be  obtained  without  consent  of  the 
father  or  guardian  of  a  minor ;  but  a  marriage,  without  such  consent,  is 
not  invalid,  B.  v.  Birmingham,  8  B.  &  C.  29.  And  by  sect.  26,  the 
validity  of  a  marriage  under  this  act,  whether  by  banns  or  licence,  cannot 
be  impeached  by  proof,  after  its  celebration,  of  the  non-residence  of  parties 
within  the  proper  parish  or  chapelry.  By  sect.  22,  marriages  under  this 
Act  will  be  null  and  void,  if  the  parties  knowingly  and  wilfully  intermarry 
in  a  place  not  a  church  or  public  chapel  wherein  banns  may  be  published 
(unless  by  special  licence) ;  or  knowingly  and  wilfully  intermarry  without 
due  publication  of  banns  or  licence  ;  or  knowingly  and  wilfully  consent 
to,  or  acquiesce  in,  a  marriage  by  a  person  not  in  holy  orders.  The 
language  of  this  act  differs  from  the  old  marriage  act,  and  only  avoids 
the  marriage  where  both  parties  knowingly  contravene  its  provisions. 
B.  v.  Wroxton,  4  B.  &  Ad.  640 ;  there  the  intended  husband  procured  the 
banns  to  be  published  in  a  christian  and  surname  which  the  woman  had 
never  borne,  but  without  her  knowledge,  and  it  was  held  a  valid  marriage. 
Templeton  v.  Tyree,  L.  R.,  2  P.  &  M.  420,  and  Greaves  v.  Greaves,  Id. 
423,  are  to  the  like  effect.  But  where  the  banns  are,  with  the  knowledge 
of  both  parties,  published  in  a  false  name,  there  is  an  undue  publication 
which  avoids  the  marriage,  and  it  is  immaterial  whether  the  names  are 
altered  or  suppressed.  Wiltshire  v.  Prince,  3  Hag.  Ecc.  B.  332 ;  Midgely 
v.  Wood,  30  L.  J.,  P.  M.  &  A.  57 ;  Wormald  v.  Ncale,  19  L.  T.  93.  By 
49  &  50  V.  c.  3,  a  marriage  is  not  invalid  by  reason  that  the  banns  of  one 
of  the  parties  who  was  resident  in  Scotland  have  been  published  or 
proclaimed  there  in  Scotch  form. 
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By  the  6  &  7  W.  4,  c.  85,  s.  1  (amended  by  7  W.  4  &  1  V.  c.  22,  s.  36, 
and  19  &  20  V.  c.  119),  a  registrar's  certificate  obtained  under  that  act  is 
made  equivalent  to  banns,  and  will  warrant  celebration  of  marriage 
according  to  the  rites  of  the  Church  of  England.  As  to  the  effect  of 
such  certificate,  vide  infra. 

It  would  seem  that  where  a  marriage  in  a  parish  church  is  shown  to 
have  been  celebrated  with  the  usual  forms,  and  by  a  person  acting  as 
minister,  this  is  presumptive  evidence  of  a  regular  and  legal  marriage 
without  the  aid  of  any  statute.  See  B.  v.  Manwaring,  infra,  and  cases 
therein  cited. 

The  marriage  must  be  by  a  clergyman  who  is  a  third  person,  and  not 
the  bridegroom  himself.     Beamish  v.  Beamish,  9  H.  L.  C.  274. 

Marriage  of  dissenters.]  Under  the  preceding  acts  there  was  no 
exception  as  to  the  marriage  of  dissenters  (other  than  of  Jews  or  Quakers) ; 
but  the  6  &  7  W.  4,  c.  85,  provides  means  of  legal  marriage  for  dissenters 
and  others.  Under  sect.  4,  notice  may  be  given  by  one  of  the  parties  to 
a  superintendent  registrar,  who,  under  sect.  7,  is  to  grant  a  certificate 
enabling  the  parties  to  be  married  in  a  building  registered  under  the 
act,  or  in  his  offices ;  under  sect.  11  he  may  grant  licences  for  the  same 
purpose. 

Sects.  18, 19,  provide  for  the  registration  of  meeting-houses.  By  sects. 
20,  21,  marriages  may  be  performed  in  such  registered  meeting-houses  in 
the  presence  of  some  registrar  of  the  district  (vide  infra)  and  two  witnesses, 
or  at  the  office  and  in  the  presence  of  the  superintendent  registrar,  and 
some  registrar  of  the  district  and  two  witnesses,  in  either  case  the  form 
of  words  given  in  sect.  20  is  to  form  part  of  the  ceremony. 

By  sect.  42,  if  any  person  shall  knowingly  and  wilfully  intermarry  in 
any  place  other  than  the  church,  chapel,  registered  building,  office,  or 
other  place  specified  in  the  notice  and  certificate  required  by  act,  or 
without  due  notice  to  the  superintendent  registrar,  or  without  certificate 
of  notice  duly  issued,  or  without  licence  when  a  licence  is  necessary  under 
the  act,  or  in  the  absence  of  a  registrar  or  superintendent  registrar  when 
his  presence  is  necessary,  the  marriage  shall  be  null  and  void  ;  Provided 
that  nothing  therein  shall  annul  a  marriage  solemnized  under  the 
Marriage  Act,  4  G.  4,  c.  76,  ante,  pp.  1027, 1028.  By  the  Marriage  Act, 
1898  (61  &  62  V.  c.  58),  s.  4,  the  presence  of  the  registrar  is  not  necessary 
where  a  person  duly  authorised  under  that  act  is  present ;  by  sect.  6,  the 
name  and  address  of  the  person  so  authorised  with  respect  to  the 
particular  building  must  be  certified  to  the  registrar-general.  Marriages 
under  these  acts  are  to  be  registered,  and  the  registers  and  certified  copies 
are  admissible  in  evidence.     See  Proof  of  registers,  ante,  p.  127. 

It  has  been  held  that  there  is  no  analogy  between  the  certificate  of  the 
registrar  and  banns ;  and  the  marriage  will  not  be  void  if  the  certificate 
be  obtained  by  a  misstatement  which  would  have  avoided  a  marriage  by 
banns.  Holmes  v.  Simmons,  L.  R.,  1  P.  &  M.  523.  Bub  the  contrary  was 
assumed  in  B.  v.  Bea,  L.  R.,  1  C.  C.  365,  where  it  was  held  that  a  marriage 
was  not  avoided  by  a  misstatement  in  the  notice  given  to  the  registrar  not 
known  to  both  parties,  on  the  ground  that  6  &  7  W.  4,  c.  85,  s.  42,  must 
receive  the  same  construction  as  that  placed  on  4  G.  4,  c.  76,  s.  22  (ante, 
p.  1028),  in  reference  to  banns. 

Where  the  marriage  took  place  under  this  act  in  the  presence  of  a 
superintendent  registrar  in  a  dissenters'  meeting-house,  it  was  held  to  be 
presumed  that  the  meeting-house  was  duly  registered  for  marriages. 
B.  v.  Manwaring,  1  Dear.  &  B.  132 ;  26  L.  J.,  M.  C.  10.  So,  proof  that 
a  marriage  was  solemnized  in  a  Roman  Catholic  chapel,  according  to  the 
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rites  of  that  Church,  and  that  the  parties  afterwards  cohabited,  is  prima 
facie  evidence  to  show  a  valid  marriage  under  the  act ;  as  it  will  be 
presumed  that  the  chapel  was  registered  pursuant  to  sect.  18,  and  that  the 
registrar  was  present  as  required  by  sect.  20.  Sichel  v.  Lambert,  15  C.  B., 
N.  S.  781  ;  33  L.  J.,  C.  P.  137. 

The  6  &  7  W.  4,  c.  85,  has  been  amended  by  the  7  W.  4  &  1  V.  c.  22,  the 
3  &  4  V.  c.  72,  and  the  19  &  20  V.  c.  119.  By  sect.  17  of  the  last  act, 
after  a  marriage  has  taken  place  under  any  of  these  acts,  proof  of  residence 
in  the  district  stated  in  the  notice  ;  of  consent  of  third  persons  ;  that  the 
building  has  been  certified  as  registered  ;  or  that  it  is  either  of  the  parties' 
usual  place  of  worship,  is  unnecessary ;  and  proof  to  the  contrary  in  any 
proceedings  touching  the  validity  of  the  marriage  shall  not  be  given. 
This  provision  obviates  the  doubts  expressed  in  R.  v.  Manwaring,  ante, 
p.  1029.  By  sect.  24,  cited  ante,  p.  128,  certified  copies  of  the  registration 
of  the  building  may  be  given  in  evidence. 

Marriage  of  Quakers  and  Jews.]  The  Marriage  Acts,  26  G.  2,  c.  33, 
and  4  Geo.  4,'c.  76,  do  not  extend  to  marriages  amongst  Quakers  or  Jews, 
where  both  parties  are  Quakers  or  Jews  (see  Jones  v.  Robinson,  2  Phill. 
Ecc.  Cas.  285),  such  marriages  being  expressly  excepted.  By  6  &  7  W.  4, 
c.  85,  ss.  2,  4,  marriages  of  Quakers  and  Jews,  according  to  their  usages, 
are  to  be  good  if  both  parties  are  Quakers  or  Jews  respectively,  and 
notice  be  given  to  the  registrar  of  the  intended  marriage,  and  a  certificate 
be  issued  by  the  registrar  agreeably  to  the  provisions  of  that  act. 
See  also  3  &  4  V.  c.  72,  s.  5.  The  stat.  10  &  11  V.  c.  58,  removed 
doubts  that  existed  as  to  the  validity  of  marriages  amongst  Quakers 
and  Jews,  solemnized  before  1st  July,  1837,  according  to  their  usages,  by 
enacting  that  such  marriages  "  were  and  are  good  in  law,"  provided 
both  parties  were  Quakers  or  Jews  respectively.  By  the  23  V.  c.  18, 
amended  by  35  &  36  V.  c.  10,  the  provisions  of  6  &  7  W.  4,  c.  85,  and  the 
Irish  Act,  7  &  8  V.  c.  81,  are  extended  to  cases  where  only  one  or  neither 
of  the  parties  is  a  member  of  the  "Society  of  Friends,"  provided  the 
party  giving  notice  to  the  registrar  shall  declare  that  both  parties  are 
members  of,  or  shall  profess  with  or  are  of  the  persuasion  of  the  Society, 
or  shall  produce  a  certificate  from  the  registering  officer  of  the  Society 
that  the  party  is  authorised  to  proceed  with  the  marriage  according  to 
the  usages  of  the  Society. 

If  the  plaintiff  be  a  Quaker,  the  marriage  must  be  proved  to  have  taken 
place  according  to  the  ceremonies  of  that  sect.  1  Hag.  Con.  App.,  9  n. ; 
Deane  v.  Thomas,  M.  &  M.  361.  In  order  to  prove  a  Jewish  marriage  (in 
support  of  a  plea  of  coverture)  two  witnesses  were  called,  who  swore  they 
were  present  at  the  marriage  in  the  synagogue  ;  but  upon  an  objection 
made  that  what  took  place  at  the  synagogue  was  merely  a  ratification  of  a 
previously  written  contract,  and  that,  as  that  contract  was  essential  to  the 
validity  of  the  marriage,  it  ought  to  be  produced  and  proved,  the  contract 
was  put  in.  Horn  v.  Noel,  1  Camp.  61.  As  to  the  form  of  the  Jewish 
contract,  see  Lindo  v.  Belisario,  1  Hag.  Con.  225,  247,  App.  p.  9,  and 
Goldsmid  v.  Bromer,  1  Hag.  Con.  324. 

Marriage  of  Greeks.}  By  the  Greek  Marriages  Act,  1884  (47  &  48  V. 
c.  20),  the  Probate  and  Matrimonial  Division  may,  on  petition,  declare 
certain  irregular  marriages  between  members  of  the  Greek  Church  to 
be  valid. 

Marriage  abroad.]  The  Marriage  Acts,  above  mentioned,  do  not 
extend  to  marriages  abroad,  and  a  marriage  celebrated  abroad  according 
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to  the  law  of  the  foreign  state  is  generally  recognised  in  this  country 
as  a  valid  marriage.  In  proving  a  foreign  marriage,  evidence  must 
be  given  of  the  law  of  the  foreign  state.     See  Fenton  v.  Livingstone, 

3  Macq.  497  ;  Hyde  v.  Hyde,  Brinkley  v.  Att.-Gen.,  and  Armitage  v. 
Armitage,  cited  ante,  pp.  1025,  1026.  As  to  the  proof  of  foreign  law,  see 
ante,  pp.  121  et  seq. 

Marriage  in  Scotland.]  A  marriage  in  Scotland  between  English 
subjects  according  to  the  Scotch  law  is  good  in  our  courts.  Balnjmple  v. 
Balnjmple,  2  Hag.  Con.  54 ;  Harford  v.  Morris,  Id.  430.  In  order  to 
establish  the  fact  of  a  marriage  in  Scotland,  it  is  necessary  that  some 
person,  conversant  with  the  law  of  Scotland  as  to  marriage,  should  be 
called.  B.  v.  Povey,  Dearsley,  32 ;  22  L.  J.,  M.  C.  19.  See  further  ante, 
pp.  121,  122,  and  Patriclson  v.  Patriclison,  L.  R.,  1  P.  &  M.  86;  Campbell 
v.  Campbell,  Lyle  v.  Ellwood,  and  Be  Thoren  v.  Att.-Gen.,  cited  ante, 
p.  1026,  where  irregular  Scotch  marriages  were  on  the  evidence,  presumed 
to  have  taken  place.  By  the  19  &  20  V.  c.  96,  s.  1,  "  After  the  31st  of 
December,  1856,  no  irregular  marriage  contracted  in  Scotland  by  declara- 
tion, acknowledgment,  or  ceremony,  shall  be  valid,  unless  one  of  the 
parties  had,  at  the  date  thereof,  his  or  her  usual  place  of  residence  there, 
or  had  lived  in  Scotland  for  21  days  next  preceding  such  marriage."  It  is 
insufficient  under  this  section  to  live  in  Scotland  for  19  days  and  fractions 
of  two  other  days  prior  to  the  marriage.    Lawford,  f.  c.  Bavies  v.  Bavies, 

4  P.  D.  61.  By  sect.  2,  irregular  marriages  contracted  after  that  day  may 
be  registered,  and  the  certified  copies  are  admissible  in  evidence.  See 
Proof  of  registers,  ante,  p.  128. 

Marriage  in  Ireland.']  The  marriage  law  in  Ireland  conforms  to  the 
general  marriage  law  of  England  before  the  act  26  G.  2,  c.  33,  vide 
ante,  p.  1026,  but  has  been  modified  by  acts  applicable  to  Ireland.  See 
especially  3  &  4  W.  4,  c.  102,  and  7  &  8  V.  c.  81 ;  26  &  27  V.  c.  27 ; 
33  &  34  V.  c.  110,  Part  II. ;  and  36  &  37  V.  c.  16,  which  extend  to  mar- 
riages according  to  the  rites  of  the  Church  of  Ireland,  and  to  marriages 
by  Roman  Catholics,  and  by  Dissenters.  A  marriage  in  Ireland  by  a 
clergyman  of  the  Church  of  England,  in  a  private  room  was,  before  the 
7  &  8  V.  c.  81,  came  into  operation,  good.  Smith  v.  Maxivell,  Ry.  &  M. 
80.  The  Irish  Act,  21  &  22  G.  3,  c.  25,  renders  legal  marriages  of 
dissenters  by  dissenting  ministers.  A  marriage  in  1835,  by  a  non-placed 
Presbyterian  minister,  who  had  previously  had  a  congregation,  but  had 
been  suspended,  and  ceased  to  have  one,  is  valid.  Harris  v.  Harris, 
I.  R.,  3  C.  L.  294,  Ex.  But,  apart  from  statute,  such  a  marriage  was  void. 
B.  v.  Millis,  10  CI.  &  F.  534,  cited  ante,  p.  1026.  By  7  &  8  V.  c.  81,  s.  32, 
which  is  incorporated  with  the  latter  acts,  proof  of  residence  of  the  parties, 
or  of  consent,  &c,  is  not  necessary  for  the  purpose  of  establishing  the  mar- 
riage. That  act  provides  for  the  registration  of  all  marriages,  and  certified 
copies  are  to  be  evidence.     See  Proof  of  registers,  ante,  p.  128. 

Marriage  abroad  in  British  dominions.]  A  marriage  between  British 
subjects  iii  a  British  settlement  is  valid,  if  it  be  such  a  marriage  as  would 
have  been  valid  in  this  country  before  the  passing  of  the  Marriage  Act, 
26  G.  2,  c.  33,  ante,  p.  1026 ;  or,  be  in  conformity  with  any  local  law 
established  by  competent  authority.  Thus  a  marriage  between  two  Pro- 
testant British  subjects,  solemnized  by  a  Roman  Catholic  priest  at  Madras 
and  followed  by  cohabitation,  but  without  the  licence  of  the  governor 
(which  it  had  been  the  uniform  custom  to  obtain,  though  there  was  no 
law  requiring  it),  was  held  valid.     Lautour  v.  Teesdale,  8  Taunt.  830; 
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2  Marsh,  243.  So,  in  the  case  of  B.  v.  Brampton,  10  East,  282,  Ld.  Ellen- 
borough  was  of  opinion  that,  where  the  parties  had  accompanied  the 
king's  forces  abroad,  they  might  be  considered  to  have  carried  with  them 
the  law  of  England,  and  that  therefore  a  marriage,  according  to  the 
English  forms  in  a  public  chapel  by  a  person  apparently  a  priest,  was 
valid.  And  now  see  4  G.  4,  c.  91,  s.  1,  and  55  &  56  V.  c.  23,  s.  22,  post, 
p.  1034.  The  presence  of  a  priest  in  holy  orders  was  essential  to  a  good 
marriage  at  common  law.  B.  v.  Millis,  10  CI.  &  F.  534  ;  see  remarks  on 
this  case,  ante,  p.  1026.  And  accordingly  a  marriage  celebrated  by  a 
missionary,  not  in  holy  orders,  but  otherwise  according  to  the  rites  of  the 
English  church,  in  a  foreign  country,  was  held  not  even  prima  facie 
evidence  to  support  an  action  for  adultery.  Catherwood  v.  Caslon,  13 
M.  &  W.  261. 

The  stat.  14  &  15  V.  c.  40,  provided  for  the  solemnization  of  marriages 
in  India  before  registrars,  where  one  or  both  of  the  parties  professed 
Christianity.  By  sect.  13,  proof  of  residence  or  consent  was  not  neces- 
sary in  order  to  establish  such  a  marriage,  nor  could  any  evidence  be 
given  to  prove  the  contrary.  Sect.  21  enacted  that  the  act  was  not  to 
affect  marriages  solemnized  in  India  by  persons  in  holy  orders.  The  pro- 
visions of  this  act  relating  to  the  registration  of  marriages  will  be  found 
sub  tit.  Proof  of  registers,  ante,  p.  129.  The  act  was  repealed  by  the 
Stat.  Law  Rev.  Act,  1875,  and  the  Indian  law  of  marriage  is  now  regu- 
lated by  Indian  acts. 

The  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23),  s.  11  (2  c.),post, 
p.  1033,  which  empowers  a  secretary  of  state  by  a  marriage  warrant  to 
authorise  a  governor,  &c,  to  be  a  marriage  officer,  enacts  that  the  act 
shall  then  apply  to  a  marriage  before  a  governor,  &c,  and  in  such  applica- 
tion shall  not  be  limited  to  places  outside  her  Majesty's  dominions.  Id.  (c). 

By  28  &  29  V.  c.  64,  s.  1,  it  is  enacted,  that,  "  every  law  made  or  to 
be  made  by  the  legislature  of  any  "  of  her  Majesty's  possessions  abroad 
"  for  the  purpose  of  establishing  the  validity  of  any  marriage  or  marriages 
contracted  in  such  possession,  shall  have  and  be  deemed  to  have  had  from 
the  date  of  the  making  of  such  law  the  same  force  and  effect  for  the  pur- 
pose aforesaid  within  all  parts  of  her  Majesty's  dominions,  as  such  law 
may  have  had  or  may  hereafter  have  within  the  possession  for  which  the 
same  was  made  :  provided  that  nothing  in  this  law  contained  shall  give 
any  effect  or  validity  to  any  marriage  unless  at  the  time  of  such  marriage 
both  of  the  parties  thereto  were,  according  to  the  law  of  England,  com- 
petent to  contract  the  same." 

Marriage  abroad  o%d  of  British  dominions.]  The  marriage  of  English 
subjects  by  a  priest  of  the  Church  of  England  in  the  chapel  of  the  English 
ambassador  abroad  appears  to  have  been  always  held  valid ;  see  B. 
v.  Brampton,  supra;  even  although  the  marriage  might  be  invalid 
according  to  the  law  of  the  foreign  country.  Este  v.  Smyth,  18  Beav. 
112  ;  23  L.  J.,  Ch.  705.  So  such  marriage  on  board  a  man-of-war  on  a 
foreign  station  is  good.  Culling  v.  Culling,  (1896)  P.  116.  And  the 
stat.  4  G.  4,  c.  91,  s.  1,  reciting  that  "  it  is  expedient  to  relieve  the  minds 
of  all  his  majesty's  subjects  from  any  doubt  concerning  the  validity  of 
marriages  solemnized  by  a  minister  of  the  Church  of  England  in  the 
chapel  or  house  of  any  British  ambassador  or  minister,  residing  within 
the  country  to  the  court  of  which  he  is  accredited,  or  in  the  chapel 
belonging  to  any  British  factory  abroad,  or  in  the  house  of  any  British 
subject  residing  at  such  factory,  as  well  as  from  any  possibility  of  doubt 
concerning  the  validity  of  marriages  solemnized  within  the  British  lines 
by  any  chaplain  or  officer,  or  other  person  officiating  under  the  orders  of 
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the  commanding  officer  of  a  British  army  serving  abroad,"  .  .  .  "declared 
and  enacted"  .  .  .  "that  all  such  marriages  as  aforesaid  shall  be  deemed 
and  held  to  be  as  valid  in  law  as  if  the  same  had  been  solemnized  within 
his  Majesty's  dominions  with  a  due  observance  of  all  forms  required  by 
law."  This  act  rendered  the  marriage  valid,  although  one  party  were  not 
a  British  subject.  Re  Wright,  2  K.  &  J.  595,  613 ;  25  L.  J.,  Ch.  621,  631. 
A  marriage  within  the  British  lines  is  valid,  although  the  commanding 
officer  had  not  authorised  its  celebration.  Waldegrave  Peerage,  4 
CI.  &  F.  649.  This  act  was  repealed  so  far  as  related  to  marriages 
above  referred  to  in  italics,  solemnized  on  or  after  January  1st,  1891, 
by  stat.  53  &  54  V.  c.  47,  s.  12,  and  was  entirely  repealed  by  the  55  &  56 
V.  c.  23,  s.  26.  See  substituted  provisions  in  Id.  s.  1,  infra,  and 
sect.  26  (2),  post,  p.  1034. 

By  the  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23,  s.  1),  "All 
marriages  between  parties  of  whom  one  at  least  is  a  British  subject 
solemnized  in  the  manner  in  this  act  provided  in  any  foreign  country  or 
place  by  or  before  a  marriage  officer  within  the  meaning  of  this  act  shall 
be  as  valid  in  law  as  if  the  same  had  been  solemnized  in  the  United 
Kingdom  with  a  due  observance  of  all  forms  required  by  law."  By 
sect.  8  (2),  "  Every  such  marriage  shall  be  solemnized  at  the  official  house 
of  the  marriage  officer"  {vide  sect.  24,  post,  p.  1034,  "with  open  doors, 
between  the  hours  of  8  a.m.  and  3  p.m.,  in  the  presence  of  two  or  more 
witnesses,  and  may  be  solemnized  by  another  person  in  the  presence  of 
the  marriage  officer,  according  to  the  rites  of  the  Church  of  England,  or 
such  other  form  and  ceremony  as  the  parties  thereto  seem  fit  to  adopt, 
or  may,  where  the  parties  so  desire,  be  solemnized  by  the  marriage 
officer." 

By  sect.  11,  the  marriage  officer  is  authorised  by  a  marriage  warrant 
given  by  a  secretary  of  state,  or  by  an  Order  in  Council  under  sect.  21, 
infra.  By  sect.  11  (2),  the  marriage  warrant  may  be  given  to  a  British 
ambassador,  or  consul,  or  to  a  governor,  high  commissioner,  resident, 
consular  or  other  officer  ;  and  by  sect.  11  (3),  if  it  "refers  to  the  office 
without  designating  the  name  of  an}'  particular  person  holding  the  office, 
then,  while  the  warrant  is  in  force,  the  person  for  the  time  being  holding 
or  acting  in  such  office  shall  be  a  marriage  officer." 

Sect.  12.  "A  marriage  under  this  act  may  be  solemnized  on  board  one 
of  her  Majesty's  ships  on  a  foreign  station,  and  with  respect  to  such 
marriage — (a)  subject  to  the  marriage  regulations  a  marriage  warrant  of 
a  secretary  of  state  may  authorise  the  commanding  officer  of  the  ship  to 
be  a  marriage  officer  ;  (b)  the  provisions  of  this  act  shall  apply  with  the 
prescribed  modifications." 

By  sect.  13  (1),  after  the  marriage,  proof  of  residence  and  consent  of 
necessary  parties  is  dispensed  with,  and  negative  evidence  excluded ;  so 
(2)  where  a  marriage  purports  to  have  been  solemnized  and  registered 
under  this  act  in  the  official  house  {vide  sect.  24,  post,  p.  1034)  of  a 
British  ambassador  or  consul,  or  on  board  one  of  H.M.'s  ships,  proof 
of  the  authority  of  the  marriage  officer  is  dispensed  with  and  negative 
evidence  excluded.  By  sect.  16  (2)  "  a  certificate  of  a  secretary  of  state 
as  to  any  house,  office,  chapel,  or  other  place  being  or  being  part  of  the 
official  house  of  a  British  ambassador  or  consul  shall  be  conclusive." 

Sect.  21  empowers  the  making,  by  Order  in  Council,  of  regulations  for 
restricting  the  powers  given  by  the  act  {vide  supra)  to  marriage  officers, 
and  otherwise  for  applying  and  carrying  out  the  purposes  of  the  act. 
An  order  has  been  made  under  this  section,  dated  Oct.  28th,  1892.  See 
London  Gazette,  Nov.  4th,  1892,  p.  6161. 

These   marriages   are    to    be   registered,   and   copies  of  the  registers 
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are  admissible  in  evidence.  See  sub  tit.  Proof  of  registers,  ante, 
pp.  130,  131. 

As  to  the  registration  under  sect.  18,  bj  a  marriage  officer  of  a 
marriage  solemnized  abroad  in  accordance  with  the  local  law,  vide 
ante,  p.  181. 

By  sect.  22,  "It  is  hereby  declared  that  all  marriages  solemnized 
within  the  British  lines  by  any  chaplain  or  officer  or  other  person  officia- 
ting under  the  orders  of  the  commanding  officer  of  a  British  army 
serving  abroad,  shall  be  as  valid  in  law  as  if  the  same  had  been  solem- 
nized within  the  United  Kingdom,  with  a  due  observance  of  all  forms 
required  by  law."     Bee  Waldegrave  Peerage,  ante,  p.  1033. 

By  sect.  24,  the  expression  "  '  official  house  of  a  marriage  officer  '  means 
subject  to  the  provisions  of  the  marriage  regulations,  the  office  at  which 
the  business  of  such  officer  is  transacted  and  the  official  house  of  resi- 
dence of  such  officer,  and  in  the  case  of  any  officer  who  is  an  officer  for 
solemnizing  marriages  in  the  official  house  of  an  ambassador,  means  the 
official  house  of  the  ambassador." 

This  act,  by  sect.  26,  repeals  the  earlier  statutes  as  to  marriages  by  con- 
suls, viz.,  the  Consular  Marriage  Acts,  1849, 1868  (12  &  13  V.  c.  68;  31  &32 
V.  c.  61) ;  the  Marriage  Act,  1890  (53  &  54  V.  c.  47),  and  the  Foreign  Marriage 
Act,  1891  (54  &  55  V.  c.  74),  with  the  proviso  that  (2)  "  Every  marriage 
in  fact  solemnized  and  registered  by  or  before  a  British  consul  or  other 
marriage  officer  in  intended  pursuance  of  any  act  hereby  repealed  shall, 
notwithstanding  such  repeal  or  any  defect  in  the  authority  of  the  consul 
or  the  solemnization  of  the  marriage  elsewhere  than  at  the  consulate,  be 
as  valid  as  if  the  said  act  had  not  been  repealed,  and  the  marriage  had 
been  solemnized  at  the  consulate  by  or  before  a  duly  authorised  consul; " 
unless  the  marriage  had  been  declared  invalid  before  June  27th,  1892, 
by  any  competent  court,  or  either  of  the  parties  thereto  had  before  that 
day  lawfully  intermarried  with  any  other  person. 

The  stat.  42  &  43  V.  c.  29,  s.  2,  legalizes  all  marriages  between  two 
British  subjects  solemnized  before  21st  July,  1879,  on  board  a  Queen's 
vessel  on  a  foreign  station,  in  the  presence  of  her  commanding  officer, 
whether  according  to  any  religious  rite,  or  contracted  per  verba  de 
prcesenti. 

A  marriage  solemnised  in  France  under  and  subject  to  the  conditions 
of  55  &  56  V.  c.  23,  ante,  p.  1033,  is  valid  here,  even  although  the  French 
court  has  declared  the  marriage  void,  owing  to  non-compliance  with 
the  forms  required  bv  French  law.  See  Hay  v.  Northcote,  (1900)  2 
Ch.  262,  decided  on  i2  &  13  V.  c.  68.  See  further  Chitty's  Statutes, 
title  "  Marriage." 

Defences.]  In  ejectment  by  heir-at-law  the  most  common  defences 
are  illegitimacy  and  a  will. 

Proof  of  illegitimacy.]  The  defendant  may  prove  that  the  marriage 
was  invalid,  and  the  plaintiff  therefore  illegitimate. 

To  prove  the  illegitimacy  of  a  child  born  in  wedlock,  want  of  access  or 
other  circumstances  which  tend  to  show  that  the  husband  could  not,  in 
the  course  of  nature,  have  been  the  father  of  his  wife's  child,  are  good 
evidence.  B.  v.  Lujfe,  8  East,  204 ;  where  see  Ld.  Ellenborough's 
judgment,  and  the  cases  cited.  And  presumptive  evidence  of  non-access 
is  admissible.  Good-right  d.  Tompson  v.  Saul,  4  T.  K.  356;  Morris  v. 
Davies,  5  CI.  &  F.  163  ;  Hawes  v.  Draeger,  23  Ch.  D.  173  ;  Aylesford 
Peerage,  11  Ap.  Ca.  1.  But  whenever  a  husband  and  wife  are  proved  to  have 
been  together,  at  a  time  when,  in  the  order  of  nature,  the  husband  might 
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have  been  the  father  of  the  child,  sexual  intercourse  is  to  be  presumed, 
and  it  is  incumbent  on  those  who  dispute  the  legitimacy  of  the  child  to 
disprove  the  fact  of  such  intercourse,  by  evidence  affording  an  irresistible 
inference  that  it  could  not  have  taken  place,  and  not  by  mere  evidence  of 
circumstances  which  may  afford  a  balance  of  probabilities  against  the  fact ; 
per  Leach,  M.E.,  Head  v.  Head,  1  Sim.  &  Stu.  152  ;  Turn.  &  R.  138 ; 
and  see  Banbury  Peerage,  1  Sim.  &  Stu.  153 ;  Morris  v.  Dames,  ante, 
p.  1034  ;  Bosvile  v.  Att.-Gen.,  12  P.  D.  177  ;  Burnaby  v.  Baillie,  42  Ch.  D. 
282;  Legge  v.  Edmonds,  25  L.  J.  Ch.  125  ;  if  a  husband  had  access,  or 
the  access  be  not  clearlj'  negatived,  and  others  at  the  same  time  were 
carrying  on  a  criminal  intercourse  with  his  wife,  a  child  born  under  such 
circumstances  is  legitimate.  S.  C. ;  B.  v.  Mansfield,  1  Q.  B-  444.  But  if 
the  husband  and  wife  are  living  separately,  the  mere  fact  that  the  husband 
had  opportunity  of  access,  is  not  conclusive  evidence  of  access,  and 
therefore  of  legitimacy.  Cope  v.  Cope,  1  M.  &  Rob.  269  ;  per  Alderson,  J., 
explained  in  B.  v.  Mansfield,  1  Q.  B.  450,  452.  And  where  the  wife  is 
judicially  separated  from  her  husband,  her  children  born  more  than 
9  months  after  the  decree,  are  in  the  absence  of  evidence  of  access,  to  be 
deemed  bastards.  See  Inter  S.  George  &  S.  Margaret,  1  Salk.  123 ; 
Hetherington  v.  Hetherington,  12  P.  D.  112;  and  ante,  p.  562. 

As  to  the  presumption  as  to  the  duration  of  gestation,  vide  ante,  p.  42  ; 
and  as  to  the  admissibility^*  of  evidence  to  prove  the  possibility  of  a  pro- 
tracted period,  vide  ante,  p.  52. 

Neither  husband  nor  wife  will  be  permitted  to  prove,  directly  or 
indirectly,  the  non-access,  on  the  ground  of  public  policy.  B.  v.  Sourton, 
5  Ad.  &  E.  180.  See  Legge  v.  Edmonds,  supra.  And  in  a  suit  in  which 
the  legitimacy  was  in  question  of  a  child,  proved  to  have  been  born  three 
months  after  marriage,  the  M.  R.  allowed  the  wife  to  be  asked  how  long 
she  had  been  acquainted  with  the  husband  before  marriage,  and  on  her 
answering  more  than  a  year,  refused  to  allow  any  further  question  as  to 

access.     A v.  A ,  25  L.  J.,  Ch.  136  n.     This  rule  is  not  affected 

by  the  stat.  32  &  33  V.  c.  68,  s.  3,  ante,  p.  166.  In  re  Bideoufs  Trusts, 
L.  R.,  10  Eq.  41 ;  Nottingham,  Guardians  of  v.  Tomkinson,  4  C.  P.  D. 
343  ;  Burnaby  v.  Baillie,  42  Ch.  D.  282.  See  as  to  declarations  of  parents, 
ante,  p.  47. 

As  to  the  admissibility  of  a  bastardy  order  to  prove  illegitimacy,  see 
Watson  v.  Little,  5  H.  &  N.  472 ;  '  29  L.  J.,  Ex.  267,  cited, '  ante, 
pp.  110,  209. 

The  issue  of  an  Englishman  domiciled  in  Scotland,  born  in  Scotland 
before  marriage,  and  made  legitimate  by  subsequent  marriage  there, 
cannot  inherit  real  estate  in  England.  Doe  d.  Birtwhistle  v.  Vardill, 
5  B.  &  C.  438  ;  6  N.  C.  385,  D.  P.  ;  see  also  2  CI.  &  F.  571.  So,  the  father 
under  the  same  circumstances  cannot  inherit  from  the  son,  under 
3  &  4  W.  4,  c.  106  ;  In  re  Don,  4  Drew.  194  ;  27  L.  J.,  Ch.  98. 

With  respect  to  the  question  of  illegitimacy  it  is  sometimes  material  to 
consider  how  far  an  English  marriage  can  be  dissolved  by  the  sentence  of 
a  foreign  court.  In  11.  v.  Lolley,  R.  &  Ry.  237,  239,  the  twelve  judges 
were  unanimously  of  opinion  that  "  no  sentence  or  act  of  any  foreign 
country  or  state  could  dissolve  an  English  marriage,  a  vinculo  matrimonii, 
for  ground  on  which  it  was  not  liable  to  be  dissolved  "  in  England.  But, 
the  resolution  above  stated  must  be  construed  with  reference  only  to  the 
facts  of  that  case,  for  "  the  tribunal  of  a  foreign  country  having  juris- 
diction to  dissolve  the  marriages  of  its  own  subjects,  is  competent  to 
pronounce  a  similar  decree  between  English  subjects  who  were  married 
in  England,  but  who  before,  and  at  the  time  of  the  suit  are  permanently 
domiciled  within  the   jurisdiction  of  such   foreign  tribunal,  such  decree 
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being  made  in  a  bond  fide  suit  without  collusion  or  concert ;  "  per  Ld. 
Westbury,  in  Shaw  v.  Gould,  L.  R.,  3  H.  L.  55,  85.  This  is  in  accordance 
with  Dr.  Lushington's  remarks  in  Conway  v.  Beazley,  3  Hagg.  Ecc.  Rep. 
639.  And  it  is  now  settled  that  the  divorce  by  a  Scotch  court  of  domiciled 
Scotch  persons,  for  cause  insufficient  for  divorce  in  England,  is  valid 
here,  although  the  marriage  was  solemnized  in  England  with  an  English 
woman.  Harvey  v.  Farnie,  8  Ap.  Ca.  43,  D.  P. ;  Pemberton  v.  Hughes, 
infra.  See  also  Scott  v.  Att.-Gen.,  11  P.  D.  128.  The  principle  applies 
to  a  decree  of  nullity  on  the  ground  of  impotence.  Turner  v.  Thompson, 
13  P.  D.  37.  And  mere  irregularity  in  procedure  in  the  foreign  court  will 
not  invalidate  the  divorce  if  the  court  had  jurisdiction  and  the  proceedings 
afforded  substantial  justice.  Pemberton  v.  Hughes,  (1899)  1  Ch.  781, 
C.  A.  But,  unless  the  parties  are  bond  fide  domiciled  in  the  foreign 
country,  and  the  suit  is  prosecuted  without  collusion,  a  divorce  a  vinculo, 
in  the  case  of  an  English  marriage  between  English  subjects,  has  no 
effect  in  England.  Shaw  v.  Gould,  L.  R.,  3  H.  L.  55  ;  and  see  also 
Briggs  v.  Briggs,  5  P.  D.  163  ;  Green  v.  Green,  (1893)  P.  89,  and  the 
cases  collected  in  the  argument  and  judgments  in  Sliaw  v.  Gould,  supra, 
and  in  Shaw  v.  Att.-Gen.,  L.  R.,  2  P.  &  M.  156.  Residence  without 
domicile  does  not  give  the  foreign  court  jurisdiction.  Le  Mesurier  v. 
Le  Mesurier,  (1895)  A.  C.  517,  J.  C.,  dissenting  from  Niboyet  v.  Niboyet, 
4  P.  D.  1,  C.  A. ;  diss.  Brett,  L.J.  As  to  divorce  in  India  of  a  domiciled 
Englishman,  see  Warter  v.  Warter,  15  P.  D.  152. 

As  to  domicile,  see  cases  cited,  ante,  p.  1026. 

It  may  be  here  observed  that  a  marriage  is,  on  the  ground  of  impotence, 
not  void,  but  voidable  only ;  and  proceedings  to  avoid  the  marriage  can 
be  taken  only  by  the  other  party,  and  during  the  lifetime  of  both  the 
parties.  A.  v.  B.,  L.  R.,  1  P.  &  M.  559.  Such  proceedings  must  have 
been  taken  in  the  Ecclesiastical  Com-t,  or  in  the  Court  for  Matrimonial 
Causes.  The  jurisdiction  of  the  latter  court,  by  the  J.  Act,  1873,  s.  34, 
is  transferred  to  the  Probate,  Matrimonial  and  Admiralty  Division  of  the 
High  Court  of  Justice  :  and  although  every  judge  and  division  of  the 
court  has  now  power  to  do  complete  justice  between  the  parties  (see 
sect.  36,  and  J.  Act,  1875,  s.  11),  yet  it  is  probable  that  a  question  of 
this  kind  would  be  relegated  to  the  above-named  division  of  the  court. 
See  Pinney  v.  Hunt,  6  Ch.  D.  98 ;  Bradford  v.  Young,  26  Ch.  D.  657  ; 
the  C.  A.  in  affirming  the  judgment  (29  Ch.  D.  617)  did  not  consider 
this  point. 

By  the  21  &  22  V.  c.  93  (ss.  1  and  8),  any  natural-born  subject,  &c. 
may  petition  the  Probate,  Matrimonial,  and  Admiralty  Division  of  the 
High  Court  of  Justice  {vide  supra),  and  obtain  a  decree  declaring  his 
legitimacy,  and  that  the  marriage  of  his  father  and  mother,  or  grand- 
father and  grandmother  was  valid,  or  that  his  own  marriage  was  valid  ; 
and  such  decree  declaring  the  legitimacy  or  validity,  or  the  contrary, 
shall  be  binding  on  any  person  cited  or  made  a  party,  and  his  real  or 
personal  representative,  or  any  person  claiming  title  through  him. 

Proof  of  a  will.]  The  defendant  may  defeat  the  claim  of  the  heir  by 
showing  a  will.  The  proof  of  a  will  of  land  has  been  already  treated  of, 
vide  ante,  pp.  145  et  seq.  As  to  what  wills,  &c,  fall  within  the  provisions 
of  the  Wills  Act  (1  V.  c.  26),  see  sects.  1,  34,  post,  p.  1040. 

As  to  the  right  to  begin  at  the  trial  of  an  ejectment  to  decide  the 
validity  of  a  will,  vide  ante,  p.  287. 

Under  the  Conveyancing,  &c.  Act,  1881  (44  &  45  V.  c.  41),  s.  30,  cited 
post,  p.  1048,  on  the  death,  after  Dec.  31st,  1881,  of  a  sole  trustee  or 
mortgagee  of  lands  in  fee  simple,  the  land  vests  in  his  legal  personal 
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representative,  notwithstanding  any  disposition  thereof  by  will.  But  by 
the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  s.  88,  post,  p.  1048,  this  pro- 
vision does  not  apply  to  land  of  customary  tenure.  Freeholds  devised  by 
a  testator  dying  after  Dec.  31st,  1897,  vest  in  his  personal  representative 
notwithstanding  any  devise  thereof,  vide  infra. 

Action  for  recovery  of  Land  by  Devisee  of  a  Freehold  Interest. 

The  law  collected  under  this  heading  applies  only  to  cases  in  which  the 
testator  died  before  Jan.  1st,  1898.  Under  the  Land  Transfer  Act,  1897 
(60  &  61  V.  c.  65),  ss.  1,  3,  piost,  p.  1048,  where  he  has  died  on  or  before  that 
day  his  freehold  estate  vests  in  his  personal  representative  E.,  notwith- 
standing any  testamentary  disposition  as  if  it  were  a  chattel  real,  and 
vests  in  the' devisee  on  assent  by  E.  only.  The  evidence  will  in  this  case 
be  the  same  as  if  the  land  were  leasehold :  see  hereon,  post,  p.  1043. 

Where  the  plaintiff  claims  a  freehold  interest  by  a  devise  he  must 
prove  :  (1)  The  seisin  in  fee  of  the  testator  (see  ante,  pp.  1024,  1025), 
or,  under  1  V.  c.  26,  s.  3,  that  he  was  "entitled":  (2)  The  regular 
execution  of  the  will ;  see  ante,  pp.  145  et  seq.,  or  in  certain  cases,  a 
probate  under  20  &  21  V.  c.  77,  s.  61,  ante,  pp.  152  et  seq.  ;  (3)  the  death 
of  the  testator:  and  (4),  in  case  there  are  any  estates  limited  by  the  will 
prior  to  the  devise  to  himself,  the  determination  of  such  prior  estates. 

By  3  &  4  "W.  4,  c.  106,  s.  3,  when  land,  &c,  shall  be  devised  by  any 
testator  who  died  since  Dec.  31st,  1833,  to  his  own  heir,  such  heir  shall 
be  considered  as  taking  by  devise  and  not  by  descent.  Before  this  act,  a 
devise  to  any  one  of  the  same  estate  as  he  would  otherwise  have  taken  as 
heir-at-law  of  the  devisor  was  inoperative,  and  the  devisee  took  by  descent 
and  not  by  devise. 

A  devise  of  trust  or  mortgage  estates  does  not  take  effect  in  the  case  of 
a  death  after  Dec.  31st,  1881  :  see  44  &  45  V.  c.  41,  s.  30,  post,  p.  1048. 

As  to  the  right  to  begin,  vide  ante,  p.  287. 

As  to  the  admissibility  of  oral  evidence  to  explain  ambiguities  in  the 
will,  vide  ante,  pp.  30  ei seq.  :  and  on  the  question  of  parcel  or  no  parcel, 
p.  33. 

Defences.]  The  defendant  may  show  a  disclaimer  on  the  part  of  the 
plaintiff  to  take  under  the  will  ;  or  he  may  impeach  the  will  by  showing 
that  it  was  not  duly  executed;  or,  that  the  testator  did  not  know  and 
approve  of  its  contents  ;  or,  that  it  has  been  obtained  by  fraud  or  duress  ; 
or,  that  the  devise  is  an  interlineation ;  or,  by  proving  the  incapacity  of 
the  testator  to  make  a  will  j  or,  a  revocation  of  it. 

Disclaimer.}  The  disclaimer  is  good  if  by  deed.  Toivnson\.  Tickell,  3 
B.  &  A.  31 ;  Begbie  v.  Crook,  2  N.  C.  70  ;  and  see  Nicloson  v.  Wordsworth, 
2  Swanst.  371,  where  the  earlier  cases  on  disclaimer  are  collected.  And, 
it  is  now  settled  that  a  valid  disclaimer  may  be  made  by  parol  or  by 
conduct.  Birchall  v.  Ashton,  40  Ch.  D.  436,  C.  A.  See  also  Shep.  Touch. 
452  ;  per  Holroyd,  J.,  in  Townson  v.  Tickell,  supra.  But,  the  disclaimer 
must  be  absolute  of  any  estate  in  the  land;  and  therefore  where  the 
devisee  of  an  estate  refused  to  take  it  as  devisee,  saying  he  was  entitled 
as  heir-at-law,  and  would  not  accept  any  benefit  by  the  will  of  the  devisor, 
it  was  held  that  this  was  no  such  disclahner  as  prevented  him  from  after- 
wards bringing  ejectment,  and  relying  on  his  title  as  devisee.  Doe  d. 
Smyth  v.  Smyth,  6  B.  &  C.  112.    Acting  as  executor  or  under  the  trusts  of 

awill,  does  not  affect  the  power  to  disclaim  real  estate  devised.  Wellesley, 

Vt.  v.  Withers,  4  E.  &  B.  750. 
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Want  of  knowledge  of  contents  of  will.]  The  defendant  may  prove 
that  the  testator  did  not  know  and  approve  of  the  contents  of  the  will,  so 
that  it  is  not  really  his  will.  Hastilow  v.  Stobie,  L.  R.,  1  P.  &  M.  64  ; 
Fulton  v.  Andrew,  L.  R.,  7  H.  L.  448.  This  principle  may  be  applied  to 
a  part  only  of  the  will.  S.  C. ;  Morrell  v.  Morrell,  7  P.  D.  68 ;  In  re 
Boehm,  (1891)  P.  247.  It  is,  however,  sufficient  if  the  will  is  prepared  in 
accordance  with  instructions,  though  at  the  time  of  execution  the  testator 
merely  recollects  that  he  gave  those  instructions,  and  believes  that  the 
will  is  in  accordance  with  them.  Parker  v.  Felgate,  8  P.  D.  171.  Where 
&,  testatrix  employed  T.  to  convey  her  meaning  in  technical  language,  and 
executed  the  will  prepared  by  him,  knowing  the  words  used,  a  mistake 
made  by  T.  cannot  be  corrected.  Collins  v.  Elstone,  (1893)  P.  1.  Where 
a  will  is  executed  under  suspicious  circumstances,  the  plaintiff  must  prove 
that  the  testator  knew  and  approved  its  contents.  Tyrrell  v.  Painton, 
(1894)  P.  151,  C.  A.,  following  Barry  v.  Butlin,  2  Moo.  P.  C.  480,  and 
Fulton  v.  Andrew,  L.  R.,  7  H.  L.  448.  See  further,  1  Wms.  Exors. 
9th  ed.  288,  289. 

Fraud  and  undue  influence.]  To  impeach  the  will  on  the  ground  of 
fraud,  declarations  of  intention,  &c,  by  the  testator  are  admitted,  and 
similarly  such  declarations  may  be  proved  in  support  of  the  will.  Vide 
•ante,  p.  146.  Where  the  inequitable  treatment  of  some  children  by  the 
will  was  urged  in  support  of  the  charge  of  fraudulent  concoction  made 
against  the  favoured  children,  a  new  trial,  on  the  ground  of  the  refusal  of 
the  judge  to  explain  to  the  jury,  when  requested  by  them,  the  legal 
operation  of  the  will  as  regarded  the  children,  was  refused.  Doe  v. 
.Stevens,  Q.  B.,  E.  T.  1849,  M.  S. 

A  will  will  not  only  be  void  if  obtained  by  fraud,  for  force,  importunity, 
or  undue  influence  will  also  avoid  it.  The  question  as  to  what  is  such 
influence  is  well  explained  by  Wilde,  J.O.,  in  the  case  of  Hall  v.  Hall, 
L.  R.,  1  P.  &  M.  481,  482,  as  follows :  "  To  make  a  good  will  a  man  must 
be  a  free  agent.  But  all  influences  are  not  unlawful.  Persuasion,  appeals 
to  the  affections  or  ties  of  kindred,  to  a  sentiment  of  gratitude  for  past 
services,  or  pity  for  future  destitution,  or  the  like, — these  are  all  legitimate 
and  may  be  fairly  pressed  on  a  testator.  On  the  other  hand,  pressure  of 
whatever  character,  whether  acting  on  the  fears  or  the  hopes,  if  so  exerted 
as  to  overpower  the  volition  without  convincing  the  judgment,  is  a  species 
of  restraint  under  which  no  valid  will  can  be  made.  Importunity  or 
threats,  such  as  the  testator  has  not  the  courage  to  resist,  moral  command 
asserted  and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 
from  distress  of  mind  or  social  discomfort,  these,  if  carried  to  a  degree  in 
which  the  free  play  of  the  testator's  judgment,  discretion  or  wishes,  is 
overborne,  will  constitute  undue  influence,  though  no  force  is  either  used 
or  threatened.  In  a  word,  a  testator  may  be  led  but  not  driven  ;  and  his 
will  must  be  the  offspring  of  his  own  volition  and  not  the  record  of  some 
one  else's."  See  further  Parfitt  v.  Lawless,  L.  R.,  2  P.  &  M.  462  ; 
Ashwell  v.  Lomi,  Id.  477,  n. ;  Wingrove  v.  Wingrove,  11  P.  D.  81  ;  and 
1  Wms.  Exors.,  Pt.  I.,  Bk.  II.,  Ch.  1,  §  2,  9th  ed.  33  et  sea. 

Fraud  or  undue  influence  may  be  ground  for  expunging  part  of  a  will 
only.     See  Allen  v.  M'Pherson,  1  H.  L.  C.  191. 

With  regard  to  imbecility,  vide  post,  p.  1040. 

Interlineation.]  Alterations  apparent  on  the  face  of  the  will  are,  in 
the  absence  of  evidence  to  the  contrary,  to  be  presumed  to  have  been 
made  after  execution.  See  Proof  of  wills  of  land,  ante,  pp.  145  et  sea. 
Declarations  of  the  testator  made   before  execution  are  admissible   to 
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rebut  this  presumption,  but  not  those  made  after  execution.     Vide  ante, 
p.  146. 

Incapacity  from  infancy  or  coverture.']  By  34  &  35  H.  8,  c.  5,  s.  14, 
an  infant  under  21  years  of  age  was  disqualified  from  making  a  will  of 
lands.  And  by  1  V.  c.  26,  s.  7,  an  infant  is  disqualified  from  making  a 
will  at  all.  As  to  when  an  infant  becomes  of  age,  vide  ante,  p.  665.  By 
sect.  8,  "no  will  made  by  any  married  woman  shall  be  valid,  except  such 
a  will  as  might  have  been  made  by  a  married  woman  before  the  passing  of 
this  act."  The  exception  applies  to  wills  made  under  a  power,  or  where 
the  husband  has  abjured  the  realm,  or  is  otherwise  civilly  dead.  Co.  Litt. 
133  a.  As  to  this  last  case,  see  In  re  Coward,  4  Sw.  &  Tr.  46  ;  34  L.  J., 
P.  M.  &  A.  120.  The  exception  also  includes,  in  equity,  wills  of  land, 
which  the  married  woman  has  to  her  separate  use.  Taylor  v.  Meads,  4 
D.  J.  &  S.  597;  34  L.  J.,  Ch.  203  ;  Cooper  v.  Macdonald,  7  Ch.  D.  288, 
C.  A.;  and  by  the  Married  Women's  Property  Act,  1882,  ss.  1  (1),  (5), 
has  been  extended  to  all  real  and  personal  property,  her  title  to  which 
has  accrued  after  Dec.  31st,  1881.  Vide  post,  pp.  1162  et  sea.,  Actions 
by  and  against  Married  Women  alone. 

Incapacity  from  idiotcy,  or  non-sane  memory.]  A  party  propounding 
a  will  is  bound  to  show  that  it  was  executed  by  the  testator,  and  that  he 
was  of  a  sound  and  disposing  mind.  If  a  will,  not  irrational  on  the  face 
of  it,  be  produced,  and  the  execution  of  it  proved,  and  no  other  evidence 
be  offered,  the  presumption  is  that  it  is  the  will  of  a  person  of  competent 
understanding  ;  but,  if  there  be  circumstances  in  evidence  tending  to 
counterbalance  this  presumption,  it  lies  on  the  party  propounding  the 
will  to  establish  affirmatively  the  competency  of  the  testator.  Sutton  v. 
Sadler,  3  C.  B.,  N.  S.  87  ;  Symes  v.  Green,  1  Sw.  &  Tr.  401  ;  28  L.  J., 
P.  M.  &  A.  83  ;  Cleare  v.  Cleare,  L.  R.,  1  P.  &  M.  655.  See  Hope  v. 
Campbell,  (1899)  A.  C.  1,  D.  P.  It  is  not  enough  that  the  testator,  when 
he  makes  his  will,  has  sufficient  memory  to  answer  familiar  and  usual 
questions  ;  he  ought  to  have  a  disposing  memory  so  as  to  be  able  to  make 
a  disposition  of  his  lands  with  understanding  and  reason.  Winchester's, 
Ms.  of,  case,  6  Rep.  23  a ;  Boughton  v.  Knight,  L.  R.,  3  P.  &  M.  64.  If 
the  defendant  succeed  in  proving  that  the  testator  has  been  affected  by 
habitual  mental  derangement,  then  it  is  for  the  other  party  who  claims 
under  the  will,  to  show  sanity  and  competency  at  the  period  when  the 
act  was  done.  Att.-Gen.  v.  Parnther,  3  Bro.  Ch.  C.  441  ;  Smith  v. 
Tebbitt,  L.  R.,  1  P.  &  M.  398  ;  Smee  v.  Smee,  5  P.  D.  84.  But,  partial 
unsoundness,  not  affecting  the  general  faculties,  and  not  operating  on  the 
mind  of  the  testator,  in  regard  to  testamentary  disposition  is  not  sufficient 
to  render  him  incapable  of  making  a  will ;  S.  C. ;  Banks  v.  Goodfellow, 
L.  R.,  5  Q.  B.  549 ;  accord.  Jenkins  v.  Morris,  14  Ch.  D.  674,  C.  A.  And, 
where  the  case  is  one  of  temporary  delirium  arising  from  transient  causes, 
as  fever,  &c,  slight  evidence  of  restored  sanity  will  be  sufficient.  Brogden 
v.  Broivn,  2  Addams,  445.  The  will  itself  may  be  evidence  of  a  sound 
mind,  or  lucid  interval ;  and  one  made  by  a  person  while  confined  in  an 
asylum,  has  been  established  by  the  reasonableness  of  its  provisions. 
M'Adam  v.  Walker,  1  Dow,  170,  per  Ld.  Eldon,  C.  ;  Cartwright  v.  Cart- 
wright,  1  Phillim.  90.  Where  the  evidence  is  conflicting,  the  safest  course 
is  to  try  the  question  by  the  evidence  of  collateral  facts ;  as  by  corre- 
spondence, acts  done  with  relation  to  property,  and  the  circumstances 
attending  the  preparation  and  execution  of  the  will  itself.  Tatham  v. 
Wright,  2  Russ.  &  Myl.  21,  22  ;  Smith  v.  Tebbitt,  supra.  Letters  written 
to  the  testator  by  deceased  persons  and  not  acted  upon,  or  indorsed,  or 
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answered  by  him,  are  not  admissible  as  evidence  of  his  sanity.     Wright 
v.  Doe  d.  Tatham,  4  N.  C.  489. 

Imbecility  produced  by  age  or  sickness,  of  which  the  devisee  has  taken 
advantage,  will  be  enough  to  avoid  a  will.  1  Wins.  Exors.,  9th  ed.  33 ; 
Hacker  v.  Newborn,  Styles,  427 ;  Moneypenny  v.  Broivn,  8  Vin.  Ab.  167. 
But  not  mere  age  or  weakness  of  intellect.  1  Wins.  Exors.,  9th  ed.  33,  34. 
See  further,  Parker  v.  Felgate,  ante,  p.  1038. 

Revocation  of  will  by  cancelling,  dc. — Stat,  of  Frauds,  s.  6.]  By  the 
Stat,  of  Frauds,  s.  6  (repealed  by  1  V.  c.  26,  ss.  2,  34,  except  as  to  wills 
made  before  Jan.  1st,  1838),  a  devise  in  writing,  or  a  clause  thereof,  may 
be  revoked,  "by  burning,  cancelling,  tearing,  or  obliterating  the  same  by 
the  testator  himself,  or  in  his  presence,  and  by  his  direction  and  consent." 
As  to  what  amounts  to  a  "devise"  or  "clause,"  see  Swinton  v.  Bailey, 
1  Ex.  D.  110,  C.  A. ;  4  Ap.  Ca.  70,  D.  P.  The  act  must  be  done  with  an 
intention  of  revoking ;  and  though  the  burning  or  tearing  be  incomplete, 
Yet,  if  done  with  an  intention  to  revoke,  it  will  operate  as  a  revocation. 
Bibb  v.  Thomas,  2  W.  Bl.  1043 ;  see  Winsor  v.  Pratt,  2  B.  &  B.  650. 
Where  the  testator  threw  his  will  on  the  fire  in  an  envelope,  with  intent 
to  destroy  it,  and  another  person  snatched  it  off  before  more  was  burnt 
than  the  corner  of  the  envelope,  and  afterwards  promised  the  testator 
that  he  would  burn  the  will,  and  pretended  to  have  done  so — this  was 
beld  no  revocation.  Doe  d.  Reed  v.  Harris,  6  Ad.  &  E.  209.  But  it  was 
held  otherwise  in  the  case  of  copyhold  not  being  within  the  Statute  of 
Frauds.  Doe  d.  Id.  v.  Id.,  8  Ad.  &  E.  1.  It  is  a  question  for  the  jury,, 
whether  the  testator  had  completed  the  intended  act  of  revocation ;  Doe 
d.  Perkes  v.  Perkes,  infra;  or  whether,  in  cases  of  erasure,  the  acts 
were  merely  deliberative.  Doe  d.  Strickland  v.  Strickland,  8  C.  B.  724. 
The  declarations  of  the  testator  at  the  time  of  doing  the  act,  and  his 
subsequent  declarations  respecting  it,  are  admissible  evidence  of  his. 
intentions.  Doe  d.  Perkes  v.  Perkes,  3  B.  &  A.  489.  In  this  case  the 
testator  being  angry  with  a  devisee  tore  his  will  twice  through,  but  his 
arm  being  arrested  by  a  bystander,  and  his  anger  appeased,  he  fitted  the 
pieces  together  and  said  "  It  is  a  good  job  it  is  no  worse ;  "  it  was  left  to 
the  jury  to  say  whether  the  testator  had  or  had  not  completed  the 
cancelling  he  at  first  intended;  and  the  jury  having  found  in  the  negative, 
the  K.  B.  upheld  their  verdict.  See  also  2  East,  534  (c).  If  there  be 
several  instruments,  it  is  a  question  for  the  jury  whether  they  were 
intended  to  form  but  one  will ;  and  in  the  case  of  duplicates,  if  they  find 
they  were  so  intended,  an  alteration  of  one  instrument  found  by  the  jury 
to  have  been  final,  will,  in  law,  be  an  alteration  of  the  corresponding 
duplicate,  and  the  will  so  altered  becomes  the  last  will  of  the  testator. 
Doe  d.  Strickland,  v.  Strickland,  supra. 

Implied  revocations  were  considered  as  excepted  out  of  the  Statute  of 
Frauds  ;  1  Wms.  Saund.  278  c,  (4).  As  to  these,  seethe  cases  collected  in 
earlier  editions  of  this  work,  e.g.,  16th  ed.  (1891),  p.  1044. 

Revocation  of  will  under  the  Wills  Act,  1837.]  The  Wills  Act,  1837 
(1 V.  c.  26),  applies  (ss.  1, 34)  to  any  will,  codicil,  or  appointment  in  exercise 
of  a  power  made,  or  re-executed,  or  re-published,  or  revived  by  any  codicil, 
on  or  after  Jan.  1st,  1838. 

By  sect.  18,  a  will  shall  be  revoked  by  marriage,  except  a  will  made 
under  a  power,  when  the  property  would  not,  in  default  of  appointment, 
go  to  the  representatives  of  the  testator.  See  In  re  Fenivick,  L.  K.r 
1  P.  &M.  319. 

By  sect.  19,  "  no  will  shall  be  revoked  by  any  presumption  of  an 
intention  on  the  ground  of  an  alteration  in  circumstances." 
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By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be  revoked  other- 
wise than  as  aforesaid  (vide  sect.  18,  ante,  p.  1040),  or  by  another  will  or 
codicil  executed  in  the  manner  required  by  sect.  9  (ante,  p.  147)  ;  or,  by 
some  writing,  declaring  an  intention  to  revoke,  executed  in  like  manner; 
or,  by  burning,  tearing,  or  otherwise  destroying  it,  by  the  testator,  or, 
some  person  in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same. 

By  sect.  23,  no  conveyance  or  other  act  subsequent  to  the  execution  of 
the  will  (except  an  act  by  which  a  will  may  be  revoked  as  above)  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate  or  interest 
as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death. 

By  sect.  24,  every  will  shall  take  effect  as  if  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appear  by  the  will. 
This  does  not  refer  to  the  objects  of  the  testator's  bounty,  but  only  to  the 
real  and  personal  estate  comprised  in  the  will.  Bullock  v.  Bennett,  7  D. 
M.  &  G.  283  ;    24  L.  J.,  Ch.  512. 

By  sect.  21,  no  obliteration,  interlineation,  or  alteration  made  after  exe- 
cution, shall  have  any  effect  (except  so  far  as  the  words  or  effect  of  the 
will  before  alteration  shall  not  be  apparent),  unless  such  alteration  be 
executed  in  the  manner  required  for  a  will ;  but  the  will,  with  such 
alteration,  shall  be  deemed  duly  executed  if  the  signature  of  the  testator 
and  subscription  of  the  witnesses  be  made  in  the  margin  or  on  some  other 
part,  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or 
opposite  to,  a  memorandum  referring  to  it,  and  written  at  the  end  or 
other  part  of  the  will.  The  pasting  of  strips  of  paper  over  part  of  a  will 
is  an  obliteration.  In  re  Horsford,  L.  R.,  3  P.  &  M.  211 ;  Ffinch  v. 
Combe,  (1894)  P.  191.  "Apparent"  means  apparent  on  the  face  of  the 
instrument  as  left  by  the  testator,  to  experts  accustomed  to  writing, 
using  glasses  if  necessary,  but  not  chemicals  or  any  physical  interference, 
y.  CC.  The  initials  of  testator  and  the  witnesses,  in  the  margin  of  the 
will,  opposite  interlineations,  are  sufficient  to  give  them  effect,  under  this 
section.     As  to  presumption  as  to  interlineations,  see  ante,  p.  146. 

By  sect.  22,  a  will  revoked  can  only  be  revived  by  re-execution,  or  by 
a  codicil  duly  executed  and  attested  and  showing  an  intention  to  revive 
it ;  and  when  a  will  partly  revoked,  and  afterwards  wholly  revoked,  shall 
be  revived,  the  revival  shall  not  extend  to  so  much  as  was  revoked  before 
the  revocation  of  the  whole,  unless  a  contrary  intention  shall  be  shown. 
See  In  re  Steele,  May,  and  Wilson,  L.  R.,  1  P.  &  M.  575;  McLeod  v. 
McNab,  (1891)  A.  C.  471,  474. 

The  onus  of  proving  the  revocation  of  a  duly  attested  wiU  is  on  the 
party  alleging  it.  Benson  v.  Benson,  L.  R.,  2  P.  &  M.  172.  Neither 
destruction  without  "intention,  nor  intention  without  destruction,  will 
revoke  a  will.  Cheese  v.  Lovejoy,  2  P.  D.  251,  C.  A.  Where  a  will  was 
last  seen  in  the  testator's  own  possession,  and  on  his  death  after  due  search 
cannot  be  found,  the  presumption  is  that  he  had  himself  destroyed  it 
'inimo  revocandi,  and  it  lies  on  the  party  relying  on  the  will  to  rebut  this 
presumption  ;  1  Wins.  Saund.  280  d,  (s) ;  Broton  v.  Broion,  8  E.  &  B.  876 ; 
27  L.  J.,  Q.  B.  173 ;  Echersley  v.  Piatt,  L.  R.,  1  P.  &M.  281 ;  Johnson  v. 
Lijford,  Id.  546 ;  and  in  such  case  the  contents  may  be  proved  by  parol, 
in  order  to  show  that  it  revoked  a  former  wiU.  Broton  v.  Brown,  supra. 
But,  this  presumption  does  not  arise  where  there  is  evidence  that  the  will 
was  not  in  existence  at  the  testator's  death ;  Finch  v.  Finch,  D.  R.,  1  P. 
&  M.  371 ;  nor,  where  the  testator  after  making  the  will  became  insane. 
S/irigge  v.  Sprigge,  L.  R.,  1  P.  &  M.  608.  To  rebut  this  presumption  of 
revocation  the  declarations  of  the  testator  are  admissible  to  show  that  he 
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had  not  altered  the  intention  expressed  in  his  will ;  Sugden  v.  Ld.  St. 
Leonards,  1  P.  D.  154,  C.  A.  :  Keen  v.  Keen,  L.  R.,  3  P.  &  M.  105  ;  and  this 
may  again  be  met  by  evidence  of  declarations  to  the  contrary.  S.  C.  Such 
declarations  are  not  admissible  to  prove  revocation  by  the  destruction  of  one 
part  of  a  duplicate  will.  Atkinson  v.  Morris,  (1897)  P.  40,  C.  A.  It  is  suffi- 
cient cancellation  under  sect.  20,  if  the  will  be  found  in  the  testator's 
custody  with  the  signatures  scratched  out  with  a  penknife ;  In  re  Morton, 
12  P.  D.  141  ;  or  cut  out,  although  the  piece  was  gummed  in  its  place  again. 
Bell  v.  Fothergill,  L.  R.,  2  P.  &  M.  148.  So,  if  the  will  be  so  torn  as  no 
longer  to  exist  in  its  entirety ;  and  where  a  testator  noticed  in  the  witnessing 
clause  that  he  had  set  his  hand  and  seal  to  the  will,  tearing  off  the  seal 
is  a  sufficient  "tearing"  if  done  with  the  intention  of  revoking.  Price  v. 
Powell,  3  H.  &  N.  341 ;  S.  C.  nom.  Pricey.  Price,  27  L.  J.,  Ex.  409.  So, 
by  a  statement  in  the  witnessing  clause  that  he  had  set  his  hand  to  the 
preceding  pages,  a  testator  makes  the  signature  on  those  pages  part  of  his 
will;  and  if  he  afterwards,  animo  revocandi  tear  off  those  signatures, 
though  the  formal  signature  be  left,  it  is  a  tearing  within  the  section,  and 
a  good  revocation  of  the  whole  will.  Williams  v.  Tyley,  Johns.  530.  The 
signatures  of  the  attesting  witnesses  are  a  material  part  of  the  will ;  and 
if  the  will  be  found  in  the  testator's  custody  with  these  signatures  torn 
off,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
it  was  done  by  the  testator  animo  revocandi,  and  the  will  is  thereby 
revoked.  Evans  v.  Dallow,  31  L.  J.,  P.  M.  &  A.  128.  But,  where  a  will 
is  found  with  the  first  few  lines  only,  torn  off;  In  re  Woodward,  L.  R., 
2  P.  &  M.  206 ;  or  the  clause  appointing  executors  cut  out  ;  In  re  Maley, 
12  P.  D.  134 ;  that  part  only  which  has  been  removed  is  cancelled.  Where, 
however,  the  first  three  sheets  out  of  five  of  which  the  will  consisted  had 
been  replaced  by  others,  the  will  was  held  to  be  cancelled.  Treloar  v. 
Lean,  14  P.  D.  49.  It  is  doubtful  whether  a  testator  can  ratify  the 
cancellation  of  his  will,  which  took  place  in  his  presence  but  against  his 
wish.  Mills  v.  Millward,  15  P.  D.  20.  See  further,  cases  decided  under 
the  Stat,  of  Frauds,  s.  6,  ante,  p.  1040. 

In  order  that  a  codicil  not  specifically  revoking  a  will  may  operate  as  a 
revocation  of  a  particular  devise  in  the  will,  the  intention  to  revoke  must 
be  as  clear  as  the  original  intention  to  devise.  Doe  d.  Hearle  v.  Hicks,  1 
CI.  &  F.  20;  8  Bing.  475  ;  Williams  v.  Evans,  1  E.  &  B.  727 ;  22  L.  J., 
Q.  B.  241 ;  Robertson  v.  Potvell,  2  H.  &  C.  762  ;  33  L.  J.,  Ex.  34  Where 
upon  the  face  of  a  will,  and  the  facts  known  to  the  testator,  it  is  doubtful 
whether  he  intended  thereby  altogether  to  revoke  a  former  will,  oral  evi- 
dence as  to  the  intention  is  admissible.     Jenner  v.  Ffinch,  5  P.  D.  106. 

The  cancellation  of  a  will  which  revoked  a  devise  in  an  earlier  will  does 
not  revive  the  devise.  InreHodgkinson,  (1893)  P.  339,  C.  A.  But  where 
a  will  revoking  an  earlier  one  is  itself  revoked  by  the  testator  with  the 
intention  of  thereby  reviving  the  earlier  one,  this  is  a  case  of  dependent 
relative  revocation,  and  the  act  of  destruction  being  referable  solely  to  his 
intention  to  validate  the  earlier  will,  and  that  act  being  conditional  and 
the  condition  unfulfilled,  there  is  no  revocation.  Powell  v.  Poivett,  L.  R., 
1  P.  &  M.  209;  James  v.  Shrimpton,  1  P.  D.  431.  The  same  principle 
applies  to  alterations  made  in  wills  subsequently  to  execution.  In  re 
Horsford,  L.  R.,  3  P.  &  M.  211.  In  the  case  where  a  strip  of  paper  with 
an  altered  bequest  has  been  pasted  over  the  former  one,  the  strip  may  be 
removed  in  order  to  ascertain  what  the  original  bequest  was.     S.  C. 

A  codicil  to  a  will  is  not  now  revoked  by  revocation  of  the  will  ;  it  can 
only  be  revoked  in  some  of  the  ways  pointed  out  in  sect.  20,  ante,  p.  1041 ; 
Black  v.  Jobling,  L.  R.,  1  P.  &  M.  685  ;  In  re  Savage,  L.  R.,  2  P.  &  M.  78; 
even  although  the  codicil  is  by  its  language  dependent  on  the  will,  and 
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cannot  be  construed  without  it.  Gardiner  v.  Courthope,  12  P.  D.  14. 
But  where  the  will  and  codicil  are  written  on  the  same  paper,  it  is  a 
question  of  intention  whether  cancellation  of  the  will  operates  as  a 
invocation  of  the  codicil.     In  re  Bleckley,  8  P.  D.  169. 

Action  for  Recovery  of  Land  by  a  Devisee  of  Leasehold. 

A  devisee  of  a  leasehold  interest  must  prove  :  1.  The  title  of  the  devisor 
to  the  property,  unless  the  defendant  is  estopped  from  disputing  it  ; 
2.  The  probate  of  the  will,  ante,  p.  119  ;  and,  3.  The  assent  of  the  executor 
to  the  bequest.  The  devisee  of  freehold  land,  where  the  testator  died  after 
Dec.  31st,  1897,  must  under  the  Land  Transfer  Act,  1897,  ss.  1,  3, 
jwst,  p.  1048,  give  the  same  evidence. 

By  the  assent  the  term  is  vested  in  the  devisees  from  the  death  of  the 
testator.  Sounder's  case,  5  Bep.  12  b  ;  Doe  d.  Saye  and  Sele,  Ld.  v.  Gicy, 
3  East,  120.  A  very  small  matter  will  amount  to  an  assent,  it  being  a 
rightful  act ;  Noel  v.  Robinson,  1  Vern.  94  ;  and  it  is  a  matter  of  fact  for 
the  jury.  Mason  v.  Farnell,  12  M.  &  \V.  674.  In  the  case  of  a  leasehold 
the  assent  of  one  executor  is  sufficient ;  and  one  of  several  executors  can 
make  a  valid  assent  to  a  devise  to  himself.  Townson  v.  Tickell,  3  B.  &  A. 
40.  Assent  before  probate  is  good,  and  even  although  the  executor  assent- 
ing die  without  proving  the  will,  provided  probate  is  ultimately  taken  out. 
See  Wankford  v.  Wankford,  1  Salk.  299,  308;  Brazier  v.  Hudson,  8  Sim. 
67  ;  and  see  further,  as  to  assent,  jiost,  p.  1144  ;  1  Wms.  Exors.  9th  ed.  250, 
251 ;  2  Id.  1225,  1289  ;  Elliott  v.  Elliott,  9  M.  &  W.  23 ;  Quinton  v.  Frith, 
I.  B.,  2  Eq.  396 ;  Hunter  v.  Hunter,  I.  B.,  3  C.  L.  40,  C.  P. ;  Thome  v. 
Thome,  (1893)  3  Ch.  196 ;  Stevenson  v.  Liverpool,  Mayor  of,  L.  B.,  10 
C.  P.  81.  Assent  to  a  bequest  for  life  of  leaseholds  includes,  likewise, 
assent  to  a  bequest  thereof  in  remainder.  S.  C.  Assent  as  to  leaseholds 
forming  part  of  a  residue  is  good.  Austin  v.  Beddoe,  (1893)  W.  N.  78, 
cor.  North,  J.  In  the  case  of  freeholds  it  seems  that  all  the  executors 
must  assent.  See  the  Land  Transfer  Act,  1897,  ss.  1,  2,  8,  p>ost,  p.  1048, 
In  re  Pawley  &  L.  $  Provincial  Bank,  p>ost,  p.  1049,  and  Brickdale  & 
Sheldon  on  the  Act,  1899,  p.  266. 

Action  for  Recovery  of  Land  by  Devisee  or  Heir  of  Copyhold. 

A  devisee  of  copyhold  premises  must,  independently  of  statutes,  adduce 
the  following  proofs : 

1.  The  seisin  of  the  testator.  The  surrender  by  the  testator  to  the  use 
of  his  will  is  no  proof  of  his  seisin.  Per  Taunton,  J.,  in  Barfoot  v.  Sadler, 
Winton  Sum.  As.  1831.  The  admittance  and  actual  possession  of  the 
testator  himself  would  be  the  best  evidence  of  seisin.  And  where  the 
testator  was  a  surrenderee,  his  admittance  must  be  shown.  Matthew  v. 
Osborne,  13  C.  B.  919 ;  22  L.  J.,  C.  P.  241. 

2.  The  surrender  by  him  to  the  use  of  his  will.  But  this  is  not  neces- 
sary hi  the  case  of  a  person  dying  after  July  12th,  1815  ;  55  G.  3,  c.  192 ; 
see  Doe  d.  Clarke  v.  Ludlam,  7  Bing.  275.  As  to  proof  of  surrender,  see 
Proof  and  effect  of  court  rolls  and  manor  books,  ante,  pp.  120,  211,  and 
Stamps, — copyhold  estates,  ante,  pp.  254,  255. 

3.  The  will  itself.  A  recital  of  it  in  the  admittance  is  not  evidence  as 
between  heir  and  devisee.  Anon.,  B.  N.  P.  108  ;  1  Ld.  Baym.  735.  Nor 
is  the  probate  admissible  evidence  of  it ;  Archer  v.  Slater,  11  Sim.  507  ; 
except  under  the  provisions  of  20  &  21  V.  c.  77,  ante,  pp.  152  et  seq. 
Wills  of  customary  and  copyhold  land  must  now  be  executed  with  the 
same  formalities  as  freehold ;  1  V.  c.  26,  s.  9,  ante,  p.  147  ;  and  a  will  so 
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executed  is  good,  though  the  testator  may  not  have  surrendered  to  the 
use  of  his  will ;  and  though  being  entitled  as  heir,  devisee,  or  otherwise, 
he  may  not  have  been  admitted  ;  and  though  there  be  no  custom,  or  only 
a  limited  custom,  to  devise  or  surrender  to  the  use  of  a  will.  Sect.  3. 
Before  this  act  the  will  need  not,  it  is  said,  have  been  hi  writing. 
1  Watk.  Copy.  130. 

4.  The  devisee  must  prove  his  own  admittance,  though  an  heir  may 
bring  ejectment  without  it.     Proof  of  admittance,  infra. 

Where  the  title  depends  on  a  special  custom,  it  is  necessary  to  prove 
the  custom ;  as  to  which,  see  ante,  pp.  35,  120,  212. 

By  4  &  5  V.  c.  35  (the  act  for  the  commutation  of  manorial  rights, 
&c),  s.  86,  a  customary  court  may  (after  31st  December,  1841)  be  held 
without  the  presence,  or  even  the  existence,  of  any  copyholder ;  and  by 
sect.  88,  the  lord,  his  steward,  or  deputy  steward,  may  admit  at  any  time 
or  place  within  or  out  of  the  manor,  and  without  holding  any  court ;  and 
by  sect.  90,  no  presentment  of  such  admittance  is  necessary.  By  sect.  89, 
the  lord,  &c,  is  compellable  to  enrol  a  copy  of  any  will  or  codicil  delivered 
to  him,  and  the  entry  on  the  rolls  shall  be  taken  to  be  made  in  pursuance 
of  a  presentment  by  the  homage.  But,  the  act  does  not  make  the  enrol- 
ment evidence  of  the  will. 

The  stat.  3  &  4  W.  4,  c.  106  (ante,  p.  1024),  amending  the  law  of  inherit- 
ance, extends  to  copyhold  and  customary  land. 

By  15  &  16  V.  c.  51  (for  enfranchisement  of  copyholds,  &c),  s.  34, 
after  confirmation  of  an  apportionment  under  the  acts  therein  mentioned, 
and  final  enfranchisement  under  that  act,  the  customary  modes  of  descent 
are  to  cease,  and  the  laws  of  descent  of  lands  in  common  socage  are  to 
apply ;  but  this  provision  is  not  to  affect  the  custom  of  gavelkind  in 
Kent. 

The  effect  of  the  stat.  1  V.  c.  26,  s.  3  (supra),  is  to  enable  a  copy- 
holder to  devise  his  estate  in  every  case,  dispensing  with  a  surrender  to 
the  use  of  the  will,  but  leaving  the  estate  in  the  customary  heir  till  the 
admittance  of  the  devisee.  Garland  v.  Mead,  L.  R.,  6  Q.  B.  441.  Where, 
therefore,  the  devisee  does  not  obtain  admittance,  but  presents  the 
customary  heir  for  admittance,  the  lord  cannot  refuse  to  admit  the  latter 
and  seize  quousque  for  want  of  a  tenant.  S.  C.  See  also  Everingham 
v.  Ivatt,  L.  R.,  8  Q.  B.  388 ;  Ex.  Ch. 

The  devise  or  descent  of  copyholds  is  not  affected  by  the  Land  Transfer 
Act,  1897  (60  &  61  V.  c.  65),  see  sect.  1  (4) ;  nor  by  the  Conveyancing,  &c, 
Act,  1881  (44  &  45  V.  c.  41),  s.  30.  See  the  Copyhold  Act,  i894  (57  &  58 
V.  c.  46),  s.  88,  post,  p.  1048. 

Proof  of  admittance.']  Although  in  ejectment  against  a  stranger,  the 
heir  of*  the  copyholder  ;  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  169  ;  or,  the 
grantee  of  the  reversion  of  a  copyhold  from  the  lord  ;  Boe  v.  Loveless,  2 
B.  &  A.  453  ;  and  see  Doe  d.  Leach  v.  Whitaher,  5  B.  &  Ad.  409  ;  need 
not  prove  an  admittance ;  yet  a  devisee,  being  a  purchaser,  must  prove 
it.  As  to  proof  of  admittance,  see  Proof  and  effect  of  court  rolls  and 
manor  books,  ante,  pp.  120,  211.  The  identity  of  the  parties  named  in 
the  rolls  must  be  proved ;  Doe  d.  Hanson  v.  Smith,  1  Camp.  197  ;  or  the 
circumstances  may  be  such  as  to  warrant  the  presumption  of  identity. 
Vide  ante,  p.  136.  The  admittance  of  tenant  for  life  being  the  admittance 
of  him  in  remainder,  even  though  it  be  a  contingent  one  ;  Broivn's  case, 
4  Rep.  22  b. ;  a  devisee  in  remainder  has  only  to  prove  the  admittance  of 
the  tenant  for  life,  and  not  his  own.  The  title  of  a  surrenderee  is  not 
complete  before  admittance.  Berry  v.  Greene,  Cro.  Eliz.  349  ;  Doe  d. 
Sltewen  v.  Wroot,  5  East,  132;  Bayson  v.  Adcoch,  9  Jur.,  N.  S.  800; 
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H.  T.  1868,  Ex.  But,  after  admittance  his  title  has  relation  to  the  sur- 
render (or,  in  case  of  devisee,  to  the  testator's  death),  against  all  persons 
but  the  lord  ;  and  he  may  therefore  recover  in  ejectment  upon  a  title  laid 
between  the  time  of  the  surrender  and  admittance,  provided  the  admit- 
tance be  before  the  trial.  Holdfast  d.  Woollams  v.  Cla/pham,  1  T.  E. 
600;  Doe  d.  Bennington  v.  Hall,  19  East,  208.  An  heir  might,  before 
admittance,  devise  copyholds  descending  to  him.  King  v.  Turner,  1 
Myl.  &  K.  456.  But,  not  an  unadmitted  devisee  or  surrenderee.  Doe 
d.  Winder  v.  Dawes,  7  Ad.  &  E.  211,  213,  per  Cur;  Matthew  v. 
Osborne,  13  C.  B.  919;  22  L.  J.,  C.  P.  241,  write,  p.  1043;  but  now  see 
1  V.  c.  26,  s.  3,  ante,  pp.  1043,  1044.  Where  an  admittance  was  entered 
at  a  void  court,  and  the  proceedings  of  that  court  regularly  entered  by  the 
steward  on  the  court  rolls,  it  was  held  sufficient ;  as  at  the  following  court 
the  tenants  would  have  information  of  it.  Doe  d.Deacli  v.  Whitaker,  ante, 
p.  1044.  An  admittance  at  a  court  baron  is  good  if  it  be  a  court  at  which 
customary  tenants,  as  well  as  freeholders,  have  been  used  to  do  suit. 
Doe  d.  Evans  v.  Walker,  15  Q.  B.  28 ;  19  L.  J.,  Q.  B.  293.  The  heir  of 
a  copyholder,  admitted  for  life  or  lives  only,  cannot  support  an  action 
without  admittance,  although  by  the  custom  he  has  a  descendible  right 
of  renewal  as  heir.     Doe  d.  Dand  v.  Tliomjyson,  13  Q.  B.  670. 

Action  for  Recovery  of  Land  by  Mortgagee. 

If  the  action  be  brought  against  the  mortgagor  in  possession  after 
default,  or  against  a  tenant  let  in  by  him  after  the  mortgage,  the  mort- 
gagee has  only  to  prove  the  execution  of  the  mortgage  deed,  and  a  demand 
of  possession  is  unnecessary.  Keech  v.  Hall,  1  Doug.  21  ;  1  Smith's  L.  C. 
(where  see  notes)  ;  Doe  d.  Roby  v.  Maisey,  8  B.  &  C.  767  ;  Doe  d.  Fisher 
v.  Giles,  5  Bing.  421.  And  the  mere  fact  of  the  receipt  of  interest,  as 
such,  since  the  date  of  the  writ,  is  no  recognition  of  a  lawful  possession 
by  the  mortgagor  or  his  tenant,  so  as  to  make  a  demand  necessary  ;  Doe 
d.  Rogers  v.  Cadwallader,  2  B.  &  Ad.  473 ;  even  though  received  under  a 
distress,  if  the  distress  were  made  under  a  special  power  in  the  mortgage 
deed.  Doe  d.  Wilkinson  v.  Goodier,  10  Q.  B.  957.  But,  if  the  mortgagee 
treat,  as  his  tenant,  one  who  occupies  under  a  demise  by  the  mortgagor 
since  the  mortgage,  a  notice  to  quit  may  become  necessary.  Rogers  v. 
Humphreys,  4  Ad.  &  E.  313,  314  ;  Doe  d.  Whittaker  v.  Hales,  7  Bing.  322. 
B.  let  B.  into  possession  as  tenant  from  year  to  year,  and  then  mortgaged 
to  plaintiff;  after  the  mortgage  B.  let  the  defendant  into  possession,  and 
informed  A.,  the  mortgagor,  of  the  fact,  and  A.  afterwards  received  the 
rent  from  defendant ;  it  was  held,  that  the  tenancy  of  B.  still  existed, 
and  the  plaintiff  could  not  maintain  ejectment  without  a  proper  notice  to 
quit.     Cadle  v.  Moody,  30  L.  J.,  Ex.  385. 

Notice  by  a  mortgagee,  to  the  mortgagor's  tenant  in  possession,  to 
pay  the  rent  to  him,  will  not  alone  create  a  tenancy  between  them 
without  attornment.  Evans  v.  Elliot,  9  Ad.  &  E.  342  ;  accord.  Toivcr- 
son  v.  Jackson,  (1891)  2  Q.  B.  484,  C.  A.  The  mere  fact  that  the  notice 
was  not  repudiated,  is  no  evidence  of  such  tenancy.  S.  C.  overruling 
Brown  v.  Storey,  1  M.  &  Gr.  117,  and  TJnderhay  v.  Read,  20  Q.  B.  D. 
209,  in  Q.  B.  D.  Payment  of  rent  to  the  mortgagee  by  the  mortgagor's 
lessee,  under  an  authority  given  by  the  mortgagor  for  that  purpose  to  the 
mortgagee,  makes  no  change  of  tenancy,  but  leaves  the  lessee  still  tenant 
to  the  mortgagor.     Wlieeler  v.  Branscombe,  5  Q.  B.  373. 

A  covenant  or  agreement  that  the  mortgagor  shall  continue  to  hold  till 
a  certain  day  fixed  for  payment  operates  as  a  re-demise  till  that  day. 
Wilkinson  v.  Hall,  3  N.  C.  508.     So,  where  the  agreement  is  to  hold  till 
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default  in  payment  of  an  annuity ;  Doe  d.  Lysterx.  Goldwin,  2  Q.  B.  143. 
But  see  contra,  Doe  d.  Parsley  v.  Day,  Id.  147  ;  and  it  seems  that,  in 
order  to  make  a  re-demise,  there  must  be  an  affirmative  covenant  that 
the  mortgagor  shall  hold  for  a  determinate  time  ;  and  that  where  either 
of  these  elements  is  wanting,  there  is  no  re-demise.  1  Smith's  L.  C. 
10th  ed.  516  ;  see  also  Id.  p.  527.  Where  it  was  agreed  that  the  mort- 
gagor should,  during  his  occupation,  pay  rent  to  the  mortgagee,  provided 
such  reservation  should  not  prejudice  the  mortgagee's  right  to  enter  and 
evict  upon  default,  it  was  held  that  the  mortgagee  might  eject  without 
notice  to  quit,  though  he  had  distrained  for  a  year's  rent.  Doe  d.  Oarrod 
v.  Olley,  12  Ad.  &  E.  481.  As  to  the  construction  of  mortgage  deeds  in 
which  are  clauses  creating  a  tenancy  between  the  mortgagor  in  posses- 
sion and  the  mortgagee,  see  Metropolitan  Counties,  ivc.  Society  v.  Brown, 
4  H.  &  N.  428  ;  28  L.  J.,  Ex.  340,  and  cases  cited  post,  pp.  1070,  1071. 
Where  the  mortgagor  has,  after  the  mortgage,  leased  for  years,  by  deed, 
and  then  joined  in  a  conveyance  by  the  mortgagee  to  A.,  who  receives 
rent  from  the  tenant,  there  is  no  estoppel  so  as  to  prevent  A.  from  treat- 
ing the  tenant  as  only  a  tenant  from  year  to  year,  and  ejecting  him  after 
notice.     Doe  d.  Downe,  Ld.  v.  Thompson,  9  Q.  B.  1037. 

If  a  third  person  be  in  possession  by  a  title  prior  to  the  mortgage,  the 
mortgagee  is  the  assignee  of  the  reversion  only,  and  must  show  a  title  to 
oust  him.  Thus,  if  he  be  a  tenant  from  year  to  year  who  came  in  prior 
to  the  mortgage,  the  plaintiff  must  prove  a  regular  notice  to  quit.  See  also 
Birch  v.  Wright,  1  T.  R.  380-1.  But  the  defendant,  being  either  the 
mortgagor  or  one  claiming  under  him,  cannot  himself  set  up  a  title  in  a 
third  person  prior  to  the  mortgage;  Doe  d.  Ogle  v.  Vickers,  4  Ad.  &  E. 
782  ;  and  trustees  for  public  purposes  are  not  exempt  from  the  doctrine  of 
estoppel,  so  as  to  set  up  an  earlier  mortgage  by  themselves.  Doe  d.  Levy 
v.  Home,  3  Q.  B.  757. 

Under  the  Conveyancing,  &c,  Act,  1881  (44  &  45  V.  c.  41),  s.  18  (1,  13), 
a  mortgagor  in  possession,  who  has  mortgaged  after  Dec.  31st,  1881, 
has,  unless  a  contrary  intention  is  expressed  in  the  mortgage  deed  or 
otherwise  in  writing,  as  against  every  incumbrancer,  power,  under  certain 
conditions,  to  make  a  lease.  Such  lease  binds  the  mortgagee  as  though  he 
were  a  party  to  it.  Wilson  v.  Queen's  Club,  (1891)  3  Cli.  522.  See  also 
Broiun  v.  Peto,  (1900)  1  Q.  B.  346.  The  mortgagee  may,  on  giving  notice 
to  the  tenant  that  he  intends  to  exercise  such  rights,  enforce  the  covenants 
and  conditions  of  such  lease  ;  Municipal,  &c.  Building  Soc.  v.  Smith,  22 
Q.  B.  D.  70,  C.  A. ;  and  he  is  not  bound  by  any  collateral  agreement 
between  the  mortgagor  and  tenant.  S.  C.  As  to  vesting  of  the  mortgaged 
estate  on  the  death  of  a  sole  mortgagee,  vide  post,  p.  1048. 

A  mortgagee  of  turnpike  tolls  cannot  recover  in  ejectment,  unless  the 
power  to  mortgage  includes  land,  such  as  toll-houses  and  gates.  Fairtitle 
d.  Mytton  v.  Gilbert,  2  T.  R.  169.  As  to  ejectment  by  mortgagees  of  tolls 
under  the  General  Turnpike  Act  (3  G.  4,  c.  126),  see  Doe  d.  Thompson 
v.  Lediard,  4  B.  &  Ad.  137  ;  Doe  d.  Watton  v.  Penfold,  3  Q.  B.  757.  In 
order  to  prove  the  execution  of  the  mortgage  by  the  trustees  of  the  turn- 
pike road,  it  is  enough  under  that  act  to  show  that  the  trustees  acted  as 
.such,  and  that  there  was  an  order  for  their  appointment,  without  showing 
the  formal  appointment  under  the  local  act.  Doe  d.  Baggaley  v.  Hares, 
4  B.  &  Ad.  435.  By  13  &  14  V.  c.  79,  s.  5,  a  mortgagee  is  not  to  enter 
into  possession  so  long  as  the  interest  on  his  debt  is  paid  within  one  month 
after  it  becomes  due  ;  and  by  17  &  18  V.  c.  58,  s.  5,  trustees  are  not  to 
mortgage  tolls  without  the  consent  of  a  Secretary  of  State. 

A  power  given  to  a  railway  company  to  mortgage  "  the  undertaking 
with  all  tolls,"  &c,  will  not  enable  the  mortgagee  to  recover  the  railway 
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by  ejectment.  Doe  d.  Myatt  v.  S.  Helen's  By.  Co.,  2  Q.  B.  364.  See 
Gardner  v.  L.  Chatham  and  Dover  By.  Co.,  L.  R.,  2  Ch.  201,  385. 

In  ejectment  by  mortgagee  against  the  assignee  (under  the  Lords'  Act, 
32  G.  2,  c.  28)  of  an  insolvent  mortgagor,  a  letter  written  by  the  mort- 
gagor to  the  plaintiff'  before  the  assignment  was  evidence  against  the 
defendant ;  and  it  shall  be  presumed  to  have  been  written  at  the  time  of 
its  date.     Goodtitle  d.  Baler  v.  Milburn,  2  M.  &  W.  853. 

By  37  &  38  V.  c.  42,  s.  42  (replacing  6  &  7  W.  4,  c.  32,  s.  5),  in  the 
case  of  mortgages  given  to  building  societies,  established  under  that  act, 
an  endorsement,  as  provided  by  the  act,  on  the  mortgage  deed  of  the 
repayment  of  the  money,  vacates  the  mortgage  debt,  and  operates  as  a 
reconveyance  of  the  estate.  So,  in  the  case  of  friendly  societies  under 
38  &  39  V.  c.  60,  by  s.  16  (7).  See  on  these  sections  Fourth  City,  dc.  Soc. 
v.  Williams,  14  Ch.  D.  140  ;  Harvey  v.  Municipal  Building  Soc,  26 
Ch.  D.  273,  C.  A. 

As  to  the  effect  of  the  Statute  of  Limitations,  3  &  4  W.  4,  c.  27,  in  the 
case  of  mortgages,  see  post,  Defence,  p.  1063  ;  and  stat.  7  W.  4  &  1  V. 
c.  28,  and  the  Real  Property  Limitation  Act,  1874,  there  cited. 

The  C.  L.  P.  Act,  1852,  ss.  219,  220,  enable  mortgagors  to  stop  ejectment 
by  payment  of  principal,  interest,  and  costs. 

Action  for  Becovery  of  Land  by  Execution  Creditor. 

Tenant  by  elegit  must  prove  :  1.  The  judgment ;  2.  The  elegit  issued 
upon  it;  and,  3.  The  inquisition  and  return  thereupon.     B.  N.  P.  104. 

An  examined  copy  of  the  judgment  roll,  containing  the  award  of  elegit 
and  the  return  of  the  inquisition,  is  sufficient,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition.  Bamsbottom  v.  Buckhurst,  2  M.  &  S. 
565.  But,  the  original  writ  of  elegit,  duly  returned,  would  seem  to  be 
admissible,  though  there  be  no  award  of  it  on  the  judgment  roll.  Back 
v.  Tarpley,  9  Ad.  &  E.  468  ;  where  a  writ  of  sequestrari  facias  was  held 
evidence  against  the  execution  debtor,  though  no  award  of  it  appeared 
on  the  judgment  roll.  Execution  creditors,  by  the  1  &  2  V.  c.  110,  s.  11, 
are  entitled  to  all  the  debtor's  lands,  and  the  sheriffs  return  need  no 
longer  describe  the  lands  taken  by 'metes  and  bounds,  but  only  so  as  to 
identify  them.  Shertvood  v.  Clark,  15  M.  &  W.  764.  If  a  third  person 
be  in  possession  of  the  land  extended,  it  is  sufficient  to  prove  a  prima 
facie  title  in  the  debtor,  and  it  lies  upon  the  tenant  in  possession  to  show 
a  title  anterior  to  the  judgment.  Doe  d.  Evans  v.  Owen,  2  C.  &  J.  71. 
But  it  is  otherwise  where  the  judgment  was  entered  up  after  the  29th  July, 
1864,  vide  infra.  It  seems  that  the  inquisition  is  conclusive  as  against 
the  judgment  debtor,  and  he  cannot  set  up  the  title  of  a  third  person. 
Martin  v.  Smith,  27  L.  J.,  Ex.  317. 

By  the  27  &  28  V.  c.  112,  s.  1,  "  no  judgment,  statute  or  recognizance 
to  be  entered  up  after  "  July  29th,  1864,  "shall  affect  any  land  (of  whatever 
tenure)  until  such  land  shall  have  been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit  or  other  lawful  authority,  in  pursuance  of  such 
judgment,  statute  or  recognizance."  Equitable  interests  in  land  are 
within  this  section.  Hatton  v.  Haywood,  L.  R.,  9  Ch.  229.  Where  the 
judgment  creditor  cannot  obtain  delivery  of  his  creditor's  land  under  an 
elegit,  because  the  legal  estate  is  outstanding,  he  may  obtain  an  order  in 
the  action  for  a  receiver,  and  this  is  equitable  execution  within  the  section. 
Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275,  C.  A.  So  where  for  any 
other  reason  the  appointment  of  a  receiver  is  the  most  convenient  remedy. 
In  re  Bope,  17  Q.  B.  D,  743,  C.  A.     The  order  may  be  made  even  although 
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no  eleffiths.fi  issued.  Ex  pte.  Evans,  13  Ch.  D.  252,  C.  A.  See  also  Salt 
v.  Cooper,  16  Ch.  D.  544.  No  registration  of  the  judgment  or  writ  under 
that  or  any  earlier  statute  was  necessary  ;  In  re  Poj)e,  ante,  p.  1047  ;  but 
registration  under  51  &  52  V.  c.  51,  s.  5,  is  now  necessary. 

Where  the  plaintiff  is  vendee  of  a  term  under  s,fi.  fa.,  it  is  sufficient  for 
him,  in  ejectment  against  the  execution  debtor,  to  produce  the  fi.  fa. 
without  proving  the  judgment.  Doe  d.  Batten  v.  Murless,  6  M.  &  S.  110. 
Aliter,  as  against  a  stranger.  Lake  v.  Billers,  1  Ld.  Raym.  733  ;  Martyn 
v.  Podger,  5  Burr.  2631.  And  where  the  sheriff's  vendee  is  also  the  plain- 
tiff at  whose  suit  the  writ  was  issued,  and  not  a  mere  stranger,  in  ejectment 
against  the  execution  debtor,  he  must  prove  the  judgment,  for  he  is  privy 
to  it,  and,  if  there  be  none,  the  writ,  as  far  as  he  is  concerned,  would  be  a 
nullity.  Doe  d.  Bland  v.  Smith,  Holt,  N.  P.  589;  2  Stark.  199  (by  the 
court  in  banc).  A  sale  by  the  sheriff  without  a  written  assignment  passes 
no  property,  and  the  estate  remains  to  the  debtor,  who  may  therefore 
eject  the  creditor  in  possession.     Doe  d.  Hughes  v.  Jones,  9  M.  &  W.  372. 

Action  for  Recovery  of  Land  by  Executor  or  Administrator. 

The  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  in  order  to  carry  out  its 
object  of  establishing  a  "  Real  Representative  "  (see  full  title),  enacts  by 
sect.  1  (1),  "  Where  real  estate  is  vested  in  any  person,  without  a  right  in 
any  other  person  to  take  by  survivorship  it  shall,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  or  representative  from  time  to  time  as  if  it 
were  a  chattel  real  vesting  in  them  or  him.  (2)  This  section  shall  apply 
to  any  real  estate  over  which  a  person  executes  by  will  a  general  power  of 
appointment,  as  if  it  were  real  estate  vested  in  him." 

(4)  "  The  expression  '  real  estate,'  in  this  part  of  this  act,  shall  not  be 
deemed  to  include  land  of  copyhold  tenure  or  customary  freehold  in  any 
case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is  necessaiy 
to  perfect  the  title  of  a  purchaser  from  the  customary  tenant." 

(5)  "  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  act ;  "  Jan.  1st,  1898,  see  sect.  25. 

By  sect.  2,  all  enactments  and  rules  of  law  relating  to  the  effect  of 
probate,  Sea.,  as  regards  chattels  real,  and  as  regards  dealing  with  them 
before  probate,  &c,  and  as  respects  the  payment  of  costs  of  administra- 
tion and  other  matters  in  relation  to  the  administration  of  personal  estate, 
and  the  powers,  rights,  duties,  and  liabilities  of  personal  representatives  in 
respect  of  personal  estate,  shall  apply  to  real  estate  so  far  as  the  same  are 
applicable,  as  if  it  were  a  chattel  real  vesting  in  them,  "  save  that  it  shall 
not  be  lawful  for  some  or  one  only  of  several  joint  personal  representatives 
without  the  authority  of  the  Court  to  sell  or  transfer  real  estate." 

By  sect.  3  (1),  "At  any  time  after  the  death  of  the  owner  of  any  land, 
his  personal  representatives  may  assent  to  any  devise  contained  in  his 
will,  or  may  convey  the  land  to  any  person  entitled  thereto  as  heir, 
devisee,  or  otherwise  .  .  .  ." 

The  Conveyancing,  &c.  Act,  1881  (44  &  45  V.  c.  41),  s.  30  (repealing  and 
replacing  38  &  39  V.  c.  87,  s.  48),  is  similar  in  terms  to  60  &  61  V.  c.  65, 
s.  1  (1),  supra,  so  far  as  relates  to  an  estate  or  interest  of  inheritance,  or 
limited  to  the  heir  as  special  occupant,  in  any  tenement  or  hereditament, 
corporeal  or  incorporeal,  vested  on  any  trust,  or  by  way  of  mortgage,  in 
any  person  solely,  where  the  person  died  after  Dec.  31st,  1881.  As  to  its 
effect  where  there  is  no  personal  representative,  see  In  re  Pilling' 's  Trusts, 
26  Ch.  D.  432. 

By  the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  s.  88  (replacing  50  &  51 
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V.  c.  73,  s.  45,  in  the  same  terms),  44  &  45  V.  c.  41,  s.  30,  ante,  p.  1048, 
"  shall  not  apply  to  land  of  copyhold  or  customary  tenure  vested  in  any 
tenant  on  the  court  rolls  of  any  manor  upon  any  trust  or  by  way  of 
mortgage."  In  the  case  of  a  death  between  Dec.  31st,  1881,  and 
Sept.  16th,  1887,  see  In  re  Mills'  Trusts,  37  Ch.  D.  312  ;  affirmed  on 
another  ground,  40  Ch.  D.  14,  C.  A. 

In  ejectment  by  an  executor,  or  administrator,  the  plaintiff  must  prove 
— 1.  The  title  of  his  testator  ;  2.  The  testator's  death  ;  3.  The  probate  or 
grant  of  administration. 

Where  the  testator  died  before  Jan.  1st,  1898,  the  title  must  be  a 
leasehold  one.  This  may  be  shown  by  producing  and  proving  the  lease 
in  the  usual  way.  Vide  ante,  pp.  132  et  seq.  As  to  what  is  sufficient 
secondary  evidence  of  a  lease,  see  Metters  v.  Brown,  1  H.  &  C.  686 ; 
32  L.  J.,  Ex.  138. 

The  death  of  the  termor  or  freeholder  is  proved  by  oral  evidence,  or  by 
proof  of  the  register  of  death  or  burial ;  vide  ante,  pp.  125  et  seq.,  219  ; 
and  identity  of  the  party  deceased ;  ante,  pp.  126,  136.  The  probate  or 
letters  of  administration  are  not  of  themselves  evidence  of  the  decease. 
Ante,  pp.  205,  206. 

As  to  proof  of  the  probate  or  grant  of  administration,  see  ante,  p.  119. 
And  see  the  enactments  in  the  Probate  Court  Act  (20  &  21  V.  c.  77), 
noticed,  sub  tit.  Actions  by  executors  and  administrators,  post,  pp.  1135, 
1136. 

Administration  when  granted  relates  back  for  some  purposes  to  the 
intestate's  death.  Com.  Dig.  Admon.  (B.  10).  In  Ireland  this  doctrine 
of  relation  was  established  for  the  purpose  of  ejectment  by  Patten  x. 
Patten,  Ale.  &  Nap.  493  ;  cited  in  Welchman  v.  Sturgis,  13  Q.  B.  554  ;  see 
Tharpe  v.  Stallwood,  5  M.  &  Gr.  760.  In  3  &  4  W.  4,  c.  27,  s.  6  {post, 
p.  1053),  administration  is  expressly  made  to  relate  back  to  bhe  death  for 
the  purposes  of  that  act. 

The  term  is  vested  in  the  executor  from  the  death  of  the  testator,  and 
the  executor  may  therefore  recover  on  a  writ  dated  between  the  time  of 
the  testator's  death  and  of  the  probate.  Com.  Dig.  Admon.  (B.  10).  Sc, 
where  the  testator  died  after  Dec.  31st,  1897,  his  freeholds  vest  in  all  the 
executors,  who  have  not  disclaimed,  whether  they  have  proved  the  will  or 
not,  and  to  make  a  conveyance  thereof,  they  must  all  concur.  In  re 
Pawley  dt  L.  &  Provincial  Bank,  (1900)  1  Ch.  58. 

The  plaintiff  in  ejectment,  claiming  as  administrator  of  his  mother,  had 
during  her  life  mortgaged  the  premises  in  fee,  but  it  was  held  that  he  was 
not  estopped  from  snowing  his  mother's  title  as  termor.  Metters  v. 
Broivn,  supra. 

Action  for  Recovery  of  Land  by  Parson. 

In  ejectment  by  a  parson  for  the  recovery  of  the  parsonage  house,  or 
glebe,  where  he  does  not  claim  in  the  character  of  landlord,  or  where  the 
defendant  is  not  otherwise  estopped  from  disputing  his  title,  he  must  show 
his  title  by  proving  presentation,  institution,  and  induction,  but  he  need 
not  prove  title  in  the  patron.  Snotv  v.  Philips,  B.  N.  P.  105  ;  Heath  x. 
Pryn,  1  Vent.  14  ;  B.  N.  P.  105.  If  the  presentation  to  the  bishop  were 
oral,  it  may  be  proved  by  a  person  who  was  present  and  heard  it ;  per 
Ld.  Kenyon,  C.J.,  in  R.  v.  Eriswell,  3  T.  R.  723.  But  a  presentation  by 
a  corporation  aggregate  must  be  in  writing  under  the  common  seal ; 
Gibson's  Codex,  794 ;  and  must  therefore  be  proved  by  proof  of  the  seal. 
Ante,  p.  132.  The  institution  may  be  proved  by  the  letters  testimonial 
of  institution,  or  by  the  official  entry  in  the  public  registry  of  the  diocese, 
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which  ought  regularly  to  record  the  time  of  the  institution,  and  on  whose 
presentation ;  Gibs.  813  ;  in  which  case  it  would  seem  to  be  evidence  of 
the  presentation  as  well  as  of  the  institution.  2  Phillipps  Ev.  7th  ed.  311 ; 
accord.  Irish  Society  v.  Berry,  Bp.  of,  12  CI.  &  F.  641  ;  ante,  p.  217.  So, 
the  letters  of  institution  of  a  party  reciting  the  cession  of  his  predecessor, 
followed  by  induction,  are  sufficient  evidence  of  the  cession.  Boe  d.  Kerby 
v.  Carter,  Ry.  &  M.  237.  The  induction  may  be  proved  either  by  some 
person  who  was  present  at  the  ceremony,  or  by  the  indorsement  on  the 
mandate  directed  by  the  ordinary  to  the  archdeacon,  or  by  the  return  to  the 
mandate,  if  a  return  have  been  made.  2  Phillipps  Ev.  311  ;  see  Chapman 
v.  Beard,  3  Anst.  942.  The  plaintiff  will  not  be  required  to  prove  that  he 
has  taken  the  requisite  oaths,  or  declared  his  assent  to  the  Book  of 
Common  Prayer,  according  to  the  Act  of  Uniformity.  Powcl  v.  Milbank, 
2  W.  Bl.  851.  Some  evidence  must  be  given  that  the  property  to  be 
recovered  is  church  property ;  as  that  the  premises  were  occupied 
by  a  former  incumbent,  &c.  2  Phillipps  Ev.  312.  The  parson  might 
formerly  have  brought  ejectment  against  a  tenant  from  year  to  year 
of  the  glebe  land,  though  the  current  year  of  the  tenancy  created 
by  his  predecessor  is  unexpired,  and  no  notice  to  quit  has  been  given ; 
Boe  d.  Kerby  v.  Carter,  siqira;  unless  he  had  impliedly  confirmed 
the  tenancy.  But  by  14  &  15  V.  c.  25,  s.  1  (cited  ante,  p.  335),  the 
tenant  at  rack  rent  of  any  farm  or  lands,  is  to  hold  till  the  expiration  of 
the  current  year  of  tenancy,  and  then  quit  without  notice.  It  seems  that  a 
sentence  of  suspension  ab  officio  et  a  beneficio,  will,  so  long  as  it  is  in  force, 
prevent  a  parson  from  maintaining  this  action.  See  Morris  v.  Ogden,  L.  R., 
4  C.  P.  687,  702,  703.     In  this  case  the  form  of  action  was  trespass. 

Befcnce  in  Action  for  Becovery  of  Land. 

As  before  noticed  (ante,  p.  985),  the  J.  Acts  and  Rules  thereunder  have 
introduced  pleadings  in  this  action  :  it  is,  however,  provided  by  Rules 
1883,  O.  xxi.  r.  21,  that  "  No  defendant  in  an  action  for  the  recovery  of 
land  who  is  in  possession  by  himself  or  his  tenant  need  plead  his  title, 
unless  his  defence  depends  on  an  equitable  estate  or  right,  or  he  claims 
relief  upon  any  equitable  ground  against  any  right  or  title  asserted  by 
the  plaintiff.  But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  be  implied  in  such  statement  that  lie  denies  or  does  not 
admit,  the  allegations  offactcontainedintJie  plaintiff's  statement  of  claim. 
He  may  nevertheless  rely  upon  any  ground  of  defence  which  he  can  prove, 
except  as  hereinbefore  mentioned."  Even  under  Rules,  1875,  O.  xix. 
r.  15,  which  did  not  contain  the  words  in  italics,  it  was  held  that  the 
defendant  by  pleading  only  that  he  is  in  possession,  obliged  the  plaintiff 
to  prove  his  title.  Banford  v.  McAnulty,  8  Ap.  Ca.  456,  D.  P.  Equitable 
defences  are  expressly  allowed  in  all  actions  by  J.  Act,  1873,  s.  24  (2,  3), 
ante,  pp.  306,  307.  The  defendant  may,  therefore,  when  he  holds  under 
an  agreement  only  for  a  lease,  set  it  up  as  an  equitable  defence,  and  may 
also,  by  way  of  counterclaim,  claim  to  have  it  specifically  performed  ; 
and  where  the  agreement  is  oral,  he  may,  for  the  like  purpose,  rety  on  part 
performance,  as  to  which,  vide  ante,  pp.  318  et  scq. 

By  Rules,  1883,  O.  xii.  rr.  25,  26,  any  person  not  named  in  the  writ 
may  be  allowed  to  appear  and  defend,  on  an  affidavit  that  he  is  in  posses- 
sion by  himself  or  his  tenant ;  and  in  the  latter  case  must  state  in  his 
appearance  that  he  defends  as  landlord.  The  term  "  landlord  "  extends  to 
the  heir,  devisee,  or  remainderman  under  the  same  title,  or  a  mortgagee. 
See  Boe  d.  Willis  v.  Birchmore,  9  Ad.  &  E.  668,  669,  per  Coleridge,  J. 
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These  rules  replace  the  C.  L.  P.  Act,  1852,  ss.  172,  173,  but  the  latter 
section  contained  a  proviso  that  a  person  appearing  as  landlord  should  be 
allowed  to  set  up  any  defence  hitherto  allowed  to  a  landlord,  and  no  other. 
Under  the  old  practice,  one  who  defended  as  landlord  could  not  rely  upon 
any  title  which  the  tenant  in  possession  would  be  estopped  from  setting 
up.  Doe  d.  Knight  v.  Smythe,  4  M.  &  S.  347  ;  Doe  d.  Mee  v.  Litlierland,  4 
Ad.  &E.  784;  Doe  d.  Willis  v.  Birchm ore,  9  Ad.  &  E.  662  ;  Doe  d.  Manvers, 
El.  v.  Mizem,  2  M.  &  Rob.  56.  When  the  tenant  in  possession  let  judg- 
ment go  by  default,  the  person  defending  as  landlord  could  not  set  up, 
as  a  defence,  the  want  of  a  notice  to  quit  from  the  plaintiff  to  such 
tenant.  Doe  d.  Davis  v.  Creed,  5  Bing.  327.  But,  where  both  landlord 
and  tenant  defended,  the  tenant  was  not  precluded  from  showing  an 
outstanding  tenancy  in  the  third  party,  under  the  joint  demise  of  his 
landlord  and  the  plaintiff,  as  tenants  in  common.  Doe  d.  Wawn  v.  Horn, 
3  M.  &  W.  333.  Thus,  as  in  copyholds,  the  forfeiture  of  the  copyhold 
tenant  does  not  destroy  a  lease  made  by  him,  with  the  licence  of  the  lord, 
before  forfeiture,  the  party  in  possession  by  receipt  of  rent  from  the 
occupying  tenant,  and  who  had  been  admitted  to  defend  as  landlord, 
might  set  up  the  subsisting  lease  against  the  lord,  notwithstanding  a 
forfeiture  had  been  committed  by  the  copyhold  tenant.  Clarke  v.  Arden, 
16  C.  B.  227  ;  24  L.  J.,  C.  P.  162. 

By  Rules,  1883,  0.  xvi.  r.  1,  ante,  p.  985,  we  have  seen  that  one  of  the 
questions  at  the  trial  is,  to  what  part  of  the  property  in  question  the 
plaintiff  is  entitled. 

Statutes  of  Limitations.]  The  period  of  limitation  in  the  action  for 
the  recovery  of  land  was  formerly  governed  by  the  21  J.  1,  c.  16,  ss.  1,  2 
(repealed  by  the  Stat.  Law  Rev.  Act,  1863),  but  is  now  by  the  3  &  4  W.  4, 
c.  27,  which  specifies  in  detail  the  various  periods  at  which,  in  different 
cases,  the  statute  shall  begin  to  operate,  and  the  maimer  in  which,  by 
acknowledgment,  its  operation  may  be  prevented.  The  provisions  of  this 
act  have  been  modified  by  the  Real  Property  Limitation  Act,  1874*  (37  & 
38  V.  c.  57),  with  which  it  is  to  be  construed  ;  see  sects.  9,  10.  This 
last-mentioned  act  repeals  3  &  4  W.  4,  c.  27,  ss.  2,  5,  16,  17,  23,  28,  and 
40,  and  replaces  those  sections  by  others,  and  it  modified  sect.  18,  and 
7  W.  4  &  1  V.  c.  28  (post,  p.  1063)  ;  see  -sects.  9,  12.  Its  general  effect  is, 
in  the  case  of  all  actions  commenced  after  Dec.  31st,  1878,  to  reduce  the 
periods  of  limitation  of  40,  20,  and  10  years,  to  30,  12,  and  6  years 
respectively  ;  to  reduce  the  time  allowed  in  the  case  of  successive  estates  ; 
and  to  remove  absence  beyond  seas  from  among  the  disabilities  allowed 
to  plaintiffs.  The  changes  thus  to  be  introduced  will  be  noticed  below  by 
marking  the  alterations  in  italics,  and  stating  the  former  period  of 
limitation  in  brackets. 

In  the  following  extracts,  the  sections  are  not  to  be  taken  as  transcribed 
verbatim,  except  where  inverted  commas  are  used;  where  not  otherwise 
stated,  the  stat.  is  3  &  4  W.  4,  c.  27  ;  the  order  of  enactments  introduced 
by  that  act  is  retained. 

Sect.   1.  The  interpretation  clause   provides   that,    except  where   the 

context  excludes  such  construction,  the  words  used  hi  the  act  are  to  be 

interpreted  as  follows  : — 

Land, — means  manors  and  all  corporeal  hereditaments,  and  tithes  (other 
than  tithes  belonging  to  spiritual  or  eleemosynary  corporations  sole), 
whether  freehold,  chattel,  copyhold,  or  of  any  other  tenure. 

Rent, — means  heriots,  and  all  services  and  suits  for  which  distress  lies, 

*  This  act  is  cited  as  R.  P.  L.  Act,  1871. 
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annuities  or  periodical  sums  charged  on  land  (except  moduses  or 
compositions  belonging  to  such  sole  corporations  as  above). 

Person  through  whom  another  claims, — means  the  person  by,  through,  or 
under,  or  by  the  act  of  whom,  the  claimant  is  entitled,  as  heir,  issue, 
in  tail,  tenant  by  coiirtesy  or  in  dower,  successor,  special  or  general 
occupant,  executor,  administrator,  legatee,  husband,  assignee, 
appointee,  devisee,  or  otherwise,  and  any  person  entitled  to  an 
estate  or  interest  to  which  the  claimant  became  entitled  as  lord 
by  escheat. 

Person, — means  any  body  politic,  corporate,  or  collegiate,  and  a  class  of 
creditors,  or  other  persons,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  shall  extend  to  several  persons  or 
things  as  well  as  one  ;  and  every  word  importing  the  masculine  gender 
only,  shall  extend  to  a  female  as  well  as  a  male. 

B.  P.  L.  Act,  1874,  s.  1  (replacing  s.  2).  No  land  or  rent  to  be  recovered 
but  within  12  years  after  the  right  of  action  accrued  to  the  claimant  or 
some  person  whose  estate  he  claims.]  After  January  1st,  1879,  "  no' 
person  shall  make  an  entry  or  distress, 'or  bring  an  action  or  suit  to' 
recover  any  land  or  rent  but  within  12  "  (formerly  20)  "  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  or  suit,  shall  have  first  accrued  to  some  person  through  whom 
he  claims  ;  or 

"  If  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  12  "  (formerly  20)  "  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action  or  suit, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same." 

Sect.  8.  When  the  right  shall  be  deemed  to  have  accrued.]  "  The  right 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned,  that  is  to  say  : 

"  When  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent,  and  shall  while  entitled  thereto  have  been  dispossessed,  or 
have  discontinued  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  dispossession,  or  discon- 
tinuance of  possession,  or  at  the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received :  and 

"When  the  person  claiming  such  land  or  rent  shall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall  have  continued  in  such  pos- 
session or  receipt  in  respect  of  the  same  estate  or  interest  until  the  time 
of  his  death,  and  shall  have  been  the  last  person  entitled  to  such  estate  or 
interest  who  shall  have  been  in  such  possession  or  receipt,  thcnsnch.  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death  :  and 

"  When  the  person  claiming  such  land  or  rent  shall  claim  in  respect  of 
an  estate  or  interest  in  possession,  granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  than  a  will)  to  him,  or  some  person 
through  whom  he  claims,  by  a  person  being,  in  respect  of  the  same  estate 
or  interest,  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall 
have  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  the  person  claiming  as  afore- 
said, or  the  person  through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instrument :  and 
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"  When  the  estate  or  interest  claimed  shall  have  been  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or  interest,  and 
no  person  shall  have  obtained  the  possession  or  receipt  of  the  profits  of 
such  land,  or  the  receipt  of  such  rent,  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
such  estate  or  interest  became  an  estate  or  interest  in  possession :  and 

"When  the  person  claiming  such  land  or  rent,  or  the  person  through 
whom  he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was  broken." 

Sect.  4.  Wliere  advantage  of  forfeiture  is  not  taken  by  reversioner  or 
remainderman,  lie  shall  have  a  new  right  when  his  estate  comes  into 
possession.]  When  any  right  to  make  an  entry,  &c,  by  reason  of  any 
forfeiture  or  breach  of  condition  shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the  land  or  rent  shall 
not  have  been  recovered  by  virtue  of  such  right,  the  right  to  make  an 
entry,  &c,  shall  be  deemed  to  have  first  accrued  when  the  estate  or 
interest  shall  have  become  an  estate  or  interest  in  possession,  as  if  no 
such  forfeiture  or  breach  of  condition  had  happened. 

E.  P.  L.  Act,  1874,  s.  2  (replacing  sect.  5).  Reversioner  to  have  a  new 
right.']  A  right  to  make  an  entry,  &c,  shall  be  deemed  to  have  first 
accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at 
which  the  same  shall  have  become  an  estate  or  interest  in  possession  by 
the  determination  of  any  estate,  in  respect  of  which  the  land  shall  have 
been  held,  or  the  rent  received,  notwithstanding  the  person  claiming  such 
land  shall,  at  any  time  previously  to  the  creation  of  the  estate  which  shall 
have  determined,  have  been  in  possession,  or  in  receipt  of  such  rent. 

But  if  the  person  last  entitled  to  any  particular  estate,  on  which  any 
future  estate  or  interest  was  expectant,  shall  not  have  been  in  the  posses- 
sion or  receipt )  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  at 
the  time  tohen  his  interest  determined,  no  such  entry  or  distress  sliall 
be  made,  and  no  such  action  or  suit  shall  be  brought  by  any  person 
becoming  entitled  in  possession  to  a  future  estate  or  interest,  but  within 
12  years  next  after  the  time  when  the  right  to  make  an  entry,  dc,  shall 
have  first  accrued  to  the  person  tohose  interest  shall  have  so  determined, 
or  within  6  years  next  after  the  time  when  the  estate  of  the  person 
becoming  entitled  in  possession  shall  have  become  vested  in  possession, 
whichever  of  these  two  periods  shall  be  the  longer;  and 

If  the  right  of  any  such  person  to  make  such  entry,  dc.,  sliall  have 
been  barred  under  this  act,  no  person  afterwards  claiming  to  be  entitled 
to  the  same  land  or  rent  in  respect  of  any  subsequent  estate  or  interest 
under  amj  deed,  tvill,  or  settlement,  executed  or  taking  effect  after  the 
time  when  a  right  to  make  an  entry,  dc,  shall  have  first  accrued  to  the 
•owner  of  the  particular  estate  tohose  interest  shall  have  so  determined  as 
a  foresaid,  shall  make  any  such  entry,  dc. 

Sect.  6.  Relation  of  letters  of  administration.]  For  the  purposes  of 
the  act,  an  administrator,  claiming  the  estate  or  interest  of  the  deceased, 
shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of  time  between 
the  death  and  the  grant  of  the  letters  of  administration. 

Sect.  7.  In  the  case  of  a  tenant  at  will,  the  right  sliall  be  deemed  to 
have  accrued  at  the  end  of  one  year  from  its  commencement.]  When 
any  person  shall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant  at 
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will,  the  right  of  the  person  entitled  subject  thereto  to  make  an  entry,  &c, 
shall  be  deemed  to  have  first  accrued  either  at  the  termination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the  commencement 
of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined :  Provided  always  that  no  mortgagor  or  cestui  que  trust  shall 
be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his 
mortgagee  or  trustee. 

Sect.  8.  No  person  after  a  tenancy  from  year  to  year,  to  have  any 
right  but  from  the  end  of  the  first  year  or  last  payment  of  rent.]  When 
any  person  shall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant 
from  year  to  year  or  other  period,  without  any  lease  in  writing,  the  right 
of  the  person  entitled  subject  thereto,  to  make  an  entry,  &c,  shall  be 
deemed  to  have  first  accrued  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent  payable  in 
respect  of  such  tenancy  shall  have  been  received  (which  shall  last 
happen) . 

Sect.  9.  Where  rent  amounting  to  20s.,  reserved  by  a  lease  in  writing, 
shall  have  been  wrongfully  received,  no  right  to  accrue  on  the  determi- 
nation of  the  lease.]  When  any  person  shall  be  in  possession,  or  in 
receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by  which  a  yearly  rent 
of  20s.  or  upwards  shall  be  reserved,  and  the  rent  reserved  shall  have 
been  received  by  some  person  wrongfully  claiming  to  be  entitled  to  such 
land  or  rent,  in  reversion,  immediately  expectant  on  the  detemiination 
of  such  lease,  and  no  payment  in  respect  of  the  rent  reserved  shall  after- 
wards have  been  made  to  the  person  rightfully  entitled  thereto,  the  right 
of  the  person  entitled  to  such  land  or  rent,  subject  to  such  lease,  to  make 
an  entry,  &c,  after  the  determination  of  the  lease,  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  rent  reserved  was  first  so 
received  by  the  person  so  wrongfully  claiming ;  and  no  such  right  shall 
be  deemed  to  have  first  accrued  upon  the  determination  of  the  lease  to> 
the  person  rightfully  entitled. 

Sect.  10.  Mere  entry  not  to  be  equivalent  to  2)ossession.]  "  No  person 
shall  be  deemed  to  have  been  in  possession  of  any'  land  within  the 
meaning  of  this  act  merely  by  reason  of  having  made  an  entry  thereon." 

Sect.  11.  Continual  claim.]  "  No  continual  or  other  claim  upon  or 
near  any  land  shall  preserve  any  right  of  making  an  entry  or  distress,  or 
of  bringing  an  action." 

Sect.  12.  Possession  by  co-tenants.]  Possession  or  receipt  of  more 
than  his  share  by  one  coparcener,  joint-tenant,  or  tenant  in  common,  for 
his  own  benefit  or  that  of  a  third  person,  shall  not  be  deemed  to  be  the 
possession,  &c,  of  his  coparceners,  &c. 

Sect.  13.  Possession  of  younger  brother.]  Possession  or  receipt  by  a 
vounger  brother  or  relation  to  an  heir  shall  not  be  deemed  to  be  the 
possession  or  receipt  by  the  heir. 

Sect.  14.  Acknowledgment  in  writing  given  to  the  person  entitled,  or 
his  agent,  to  be  equivalent  to  possession  or  receipt  of  rent.]  When  any 
acknowledgment  of  the  title  of  the  person  entitled  shall  have  been  given 
to  him  or  his  agent  in  writing,  signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  or  rent,  then  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  shall  have  been  given  shall  be 
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deemed  to  have  been  the  possession  or  receipt  of  or  by  the  person  to  whom 
such  acknowledgment  shall  have  been  given,  and  the  right  of  such  last- 
mentioned  person  to  make  an  entry  or  distress,  or  bring  an  action,  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  such  acknowledgment 
or  the  last  of  such  acknowledgments  was  given. 

R.  P.  L,  Act,  1874,  s.  3  (replacing  sect.  16).  Persons  under  disability 
of  infancy,  lunacy,  coverture,  and  their  representatives,  to  be  allowed  six 
years  from  the  termination  of  their  disability  or  death.]  If  at  the  time 
at  which  the  right  of  any  person  to  make  an  entry,  &c,  shall  have  first 
accrued,  such  person  shall  have  been  under  any  of  the  following  dis- 
abilities, that  is  to  say,  infancy,  coverture,  idiotcy,  lunacy,  unsoundness 
of  mind,  then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  12  (formerly  20)  years  shall  have  expired, 
make  an  entry,  &c,  at  any  time  within  6  (formerly  10)  years  next  after 
the  time  at  which  the  person  to  whom  such  right  first  accrued  shall  have 
ceased  to  be  under  such  disability,  or  shall  have  died  (which  shall  have 
first  happened). 

R.  P.  L.  Act,  1874,  s.  4.  No  allowance  for  absence  of  plaintiff  beyond 
seas.]  "  The  time  within  which  any  such  entry  may  be  made,  or  any 
such  action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  case 
after  the  commencement  of  this  act,"  1st  Jan.,  1879,  "be  extended  or 
enlarged  by  reason  of  the  absence  beyond  seas,  during  all  or  any  part  of 
that  time,  of  the  person  having  the  right  to  make  such  entry,  or  to  bring 
such  action  or  suit,  or  of  any  person  through  whom  he  claims." 

R.  P.  L.  Act,  1874,  s.  5  (replacing  sect.  17).  Entry,  etc.,  to  be  within 
30  years  at  all  events.]  The  entry,  distress,  or  action  shall  be  made  or 
brought  at  all  events  within  30  (formerly  40)  years  after  the  right 
accrued,  although  the  disability  may  have  continued  during  the  whole  of 
that  time,  or  the  6  (formerly  10)  years  from  the  termination  of  the 
disability  or  death  shall  not  have  expired. 

Sect.  18,  amended  by  R.  P.  L.  Act,  1874,  s.  9.  Alloivance  for  a  second 
disability  limited.]  When  any  person  'shall  be  under  any  of  the  above 
disabilities  at  the  time  at  which  his  right  first  accrued,  and  shall  die 
under  such  disability,  no  time  beyond  the  period  of  12  (formerly  20)  years 
next  after  the  right  first  accrued,  or  the  period  of  6  (formerly  10)  years 
next  after  his  death,  shall  be  allowed  by  reason  of  any  disability  of  any 
other  person. 

Sect.  20.  When  the  right  to  an  estate  in  2)ossession  is  barred,  the  right 
of  the  same  person  to  future  estates  shall  also  be  barred.]  When  the 
right  of  any  person  to  an  estate  or  interest  in  possession  shall  have  been 
barred  by  the  determination  of  the  period  limited  in  such  case,  and  he 
shall  at  any  time  during  the  said  period  have  been  entitled  to  any  other 
estate,  interest,  right  or  possibility,  in  reversion,  remainder,  or  otherwise, 
in  the  same  land,  &c,  no  entry,  &c,  shall  be  made  by  him,  or  any  person 
claiming  through  him,  in  respect  of  such  other  estate,  &c,  unless  in  the 
meantime  such  land,  &c,  shall  have  been  recovered  by  some  person 
entitled  to  an  estate,  limited  or  taking  effect  after,  or  in  defeasance  of,  the 
estate  or  interest  in  possession. 

Sect.  21.  Effect  of  barring  estate  tail.]  When  a  tenant  in  tail  is  barred 
by  this  statute,  all  persons,  whose  estate  he  might  have  barred,  are  also' 
precluded  from  their  entry,  distress,  or  action. 
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Sect.  22.  Possession  adverse  to  a  tenant  in  tail  shall  run  on  against 
the  remainderman  whom  he  might  have  barred.]  When  a  tenant  in  tail, 
entitled  to  recover  the  land,  shall  have  died  before  the  expiration  of  the 
period  applicable  to  such  case,  no  person  claiming  any  estate  which  such 
tenant  in  tail  might  lawfully  have  barred,  shall  make  an  entry,  &c,  but 
within  the  period  during  which,  if  such  tenant  in  tail  had  continued 
to  live,  he  might  have  made  such  entry,  &c. 

R.  P.  L.  Act,  1874,  s.  6  (replacing  sect.  23).  Where  there  shall  have 
been  possession  under  an  assurance  by  a  tenant  in  tail,  which  shall  not 
bar  the  remainders,  they  shall  be  barred  at  the  end  of  12  years  after  the 
time  when  the  assurance,  if  then  executed,  would  have  barred  them.] 
When  a  tenant  in  tail  shall  have  made  an  assurance,  which  shall  not 
operate  to  bar  an  estate  to  take  effect  after  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall,  by  virtue  of  such  assurance,  be  in  possession  of 
such  land,  &c,  and  the  same  person,  or  any  other  person  whatsoever 
(other  than  some  person  entitled  to  such  possession,  in  respect  of  an 
estate  which  shall  have  taken  effect  after,  or  in  defeasance  of  the  estate 
tail),  shall  continue  in  such  possession  for  the  period  of  12  (formerly  20) 
years  next  after  the  commencement  of  the  time  at  which  such  assurance, 
if  it  had  then  been  executed  by  such  tenant  in  tail,  would,  without  the 
.consent  of  any  other  person,  have  operated  to  bar  such  estate,  then  at  the 
expiration  of  such  period  of  12  (formerly  20)  years  the  assurance  shall  be 
effectual  against  any  person  claiming  any  estate,  &c,  to  take  effect  after 
or  in  defeasance  of  the  estate  tail. 

Sect.  24.  Limitation  of  time  in  equity  the  same  as  at  law.]  "No 
person  claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to  recover 
the  same,  but  within  the  period  during  which  by  virtue  of  the  provisions 
hereinbefore  contained,  he  might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same  respectively  if  he  had  been 
entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the  same  as 
he  shall  claim  therein  in  equity." 

Sect.  25.  Wliere  express  trust,  right  first  accrues  on  a  conveyance  to 
pur  chaser.*]  "  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon 
any  express  trust,  the  right  of  the  cestui  que  trust  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued,  according  to  the  meaning  of  this  act,  at  and  not  before  the  time 
at  which  such  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a 
valuable  consideration,  and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser,  and  any  person  claiming  through  him." 

Sect.  26.  Where  fraud,  time  shall  not  run  while  fraud  concealed.] 
"  In  every  case  of  a  concealed  fraud  the  right  of  any  person  to  bring  a  suit 
in  equity  for  the  recovery  of  any  land  or  rent  of  which  he  or  any  person 
through  whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which  such 

*  By  the  J.  Act,  1873,  s.  25  (2),  "No  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of  any  breach  of 
such  trust,  shall  be  held  to  be  barred  by  any  Statute  of  Limitations."  See. 
however,  the  R.  P.  L.  Act,  1874,  s.  10,  cited  anh .  p.  712,  and  the  Trustee  Act. 
1888,  s.  8,  ante,  pp.  672,  673.  As  to  the  meaning  of  express  trust,  vide  post, 
p.  1065. 
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fraud  shall,  or  with  reasonable  diligence  might  have  been  first  known  or 
discovered ;  provided  that  nothing  in  this  clause  contained  shall  enable 
any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery  of 
such  lands  or  rents,  or  for  setting  aside  any  conveyance  of  such  lands  or 
rents  on  account  of  fraud,  against  any  bond  fide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know  and  had  no 
reason  to  believe  that  any  such  fraud  had  been  committed." 

R.  P.  L.  Act,  1874,  s.  7  (replacing  sect.  28).  Mortgagor  to  be  barred  at 
end  of  12  years  from  the  time  when  the  mortgagee  took  possession,  or 
from  the  last  written  acknowledgment.']  "  When  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the  receipt 
of  any  rent,  comprised  in  his  mortgage,  the  mortgagor  or  any  person 
claiming  through  him  shall  not  bring  any  action  or  suit  to  redeem  the 
mortgage  but  within  12"  (formerly  20)  "years  next  after  the  tune  at 
which  the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the 
meantime  an  acknowledgment  in  writing  of  the  title  of  the  mortgagor,  or 
of  his  right  to  redemption,  shall  have  been  given  to  the  mortgagor  or  some 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mortgagee  or  the  person  claiming  through  him ;  and  in 
such  case  no  such  action  or  suit  shall  be  brought  but  within  12 " 
(formerly  20)  "  years  next  after  the  time  at  which  such  acknowledgment, 
or  the  last  of  such  acknowledgments  if  more  than  one,  was  given."  The 
acknowledgment  shall  be  effectual  if  given  to  one  of  several  mortgagors ; 
but  where  there  are  several  mortgagees,  it  shall  be  effectual  only  against 
those  who  signed  it. 

Sect.  29.  Ecclesiastical,  dc.  corporations.]  No  lands  or  rents  are  to 
be  recovered  by  ecclesiastical  or  eleemosynary  corporations  sole  but 
within  two  incumbencies  and  6  years  after  a  third  appointment,  or 
60  years. 

Sect.  34.  The  right  of  the  party  out  of  possession  extinguished.]  At 
the  determination  of  the  period  limited  hy  the  act  for  making  an  entry  or 
distress,  or  bringing  an  action,  or  quare  impedit,  the  right  and  title  to 
the  land,  rent,  or  advowson,  for  the  recovery  whereof  an  entry,  distress, 
or  action  might  have  been  made  or  brought  within  such  period,  shall  be 
extinguished. 

Sect.  35.  Receipt  of  rent  to  be  deemed  receipt  of  profits.]  "  The 
receipt  of  the  rent  payable  by  any  tenant  from  year  to  year,  or  other 
lessee,  shall,  as  against  such  lessee  or  any  person  claiming  under  him  (but 
subject  to  the  lease)  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act." 

Sect.  39.  Entry  not  to  be  tolled  by  descent,  dc]  No  descent  cast,  dis- 
continuance, or  warranty,  after  Dec.  31st,  1833,  shall  toll  or  defeat  any 
right  of  entry  or  action. 

Cases  on  stat.  3  d  4  W.  4,  c.  27.]  The  cases  are  here  arranged  as  far 
as  possible  in  the  order  of  the  sections.  As  to  the  meaning  in  sect.  1  of 
compositions,  see  Irish  Land  Commission  v.  Grant,  10  Ap.  Ca.  30,31 ;  of 
appointee,  see  White  v.  Devon,  El.  of,  (1896)  2  Ch.  562,  570.  With 
regard  to  all  actions  commenced  on  and  after  the  1st  of  January,  1879,  the 
cases  must  be  applied  subject  to  the  modifications  introduced  into  the 
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statute  by  the  E.  P.  L.  Act,  1874,  vide  ante,  p.  1053.  Under  the  stat.  21 
J.  1,  c.  16,  ss.  1,  2,  it  was  held  that  the  plaintiff  was  not  barred  unless 
the  defendant  showed  an  adverse  possession  for  20  years  ;  as  to  what 
amounted  to  adverse  possession,  see  notes  to  Nepjean  v.  Doe  d.  Knight, 
and  Taylor  v.  Horde,  2  Smith's  L.  C.  10th  ed.  pp.  632,  640.  But  3  &  4 
W.  4,  c.  27,  by  sects.  2  and  3,  did  away  with  the  doctrine  of  non-adverse 
possession,  and  the  question  became,  whether  20  (now  12)  years  had 
elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the  possession. 
Ncpean  v.  Doe  d.  Knight,  2  M.  &  W.  894,  Ex.  Ch.  ;  Culley  v.  Doe  d. 
Taylerson,  11  Ad.  &  E.  1008.  And,  the  effect  of  the  act  (see  sect.  34)  is 
not  merely  to  bar  the  remedy,  but  to  bind  and  transfer  the  estate ;  Scott 
v.  Nixon,S  Dr.  &  War.  388  ;  Doe  d.  Jukes  v.  Sumner,  14  M.  &  W.  39,  42  ; 
and  re-entry  no  longer  operates  as  a  remitter  ;  Brassington  v.  Llewellyn, 
27  L.  J.  Ex.  297 ;  and,  after  the  lapse  of  12  (formerly  20)  years,  no  pay- 
ment or  acknowledgment  affects  the  title  so  acquired.  Sanders  v.  Sanders, 
19  Ch.  D.  373,  C.  A.  The  statute  seems,  however,  to  transfer  the  estate 
only  in  favour  either  of  one  person  who  has  held  for  the  requisite  period, 
or  of  a  succession  of  persons  claiming  under  the  first  wrongful  possessor. 
Thus,  where  an  occupier  held  without  payment  of  rent  for  19  years,  and 
died  leaving  an  heir,  and  his  widow  continued  in  occupation  for  13  more 
it  was  held  she  could  not  bring  ejectment  upon  such  a  title,  because  she 
had  neither  held  for  20  years  nor  derived  under  one  who  had  so  held ; 
the  possession  of  the  husband  per  se,  being  evidence  of  a  seisin  in  fee 
which  descended  to  his  heir.  Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945. 
See  also  Dixon  v.  Gayfere,  13  Beav.  421  ;  23  L.  J.,  Ch.  60  ;  and  Trustees, 
dc.  Co.  v.  Short,  post,  p.  1059.  But,  this  title  was  held  sufficient  as  a 
defence  to  an  ejectment,  on  the  ground  that  the  right  of  entry  had 
accrued  to  the  lessor  of  the  plaintiff  more  than  20  years  before.  Doe  d. 
Goody  v.  Carter,  9  Q.  B.  863.  The  inchoate  right  acquired  by  the 
adverse  possession  of  land  for  a  less  period  than  20  years  (now  12)  was  a 
heritable  ard  devisable  interest.  Doe  d.  Carter  v.  Barnard,  supra; 
Asher  v.  Whitl^ck,  L.  R.,  1  Q.  B.  1 ;  Clarke  v.  Clarke,  cited  p>ost,  p.  1064. 
The  act  applies  in  favour  of  a  mortgagee  in  possession  against  a  second 
mortgagee.  Kibble  v.  Fairthorne,  (1895)  1  Ch.  219.  Where  two  persons 
acquire  title  under  the  statute,  by  wrongfully  holding  over,  they  become 
joint  tenants.  Ward  v.  Ward,  L.  R.,  6  Ch.  789.  As  to  the  effect  of  the 
receipt  by  an  agent,  of  rent,  on  behalf  of  the  heir  when  foimd,  who  was 
entitled  to  the  lands,  see  Lyell  v.  Kennedy,  post,  p.  1063.  Where  the 
title  of  the  plaintiff  K.,  apart  from  the  statute,  is  admitted,  the  defen- 
dant must  prove  that  K.  has  been  out  of  possession  throughout  the 
statutory  period.  Kingston  Race  Stand  v.  Kingston,  Mayor,  dc.  of,  (1897) 
A.  C.  509,  J.  C. 

The  statute  applies  to  land  vested  in  a  corporation,  who  are  forbidden 
by  a  private  act  from  selling  it,  without  the  consent  of  the  vestry. 
Brighton,  Mayor  of  v.  Guardians  of  Brighton,  5  C.  P.  D.  368.  So  also 
to  the  lands  of  a  railway  company.  Bobbett  v.  S.  E.  Ry.  Co.,  9  Q.  B.  D. 
424. 

The  word  "  rent "  in  sect.  2,  meant  rent  distinct  from  the  land,  as  rent- 
charges,  &c,  and  not  rent  reserved  on  a  demise.  Grant  v.  Ellis,  9  M.  & 
W.  113.  So,  the  statute  (though  it  includes  tithes  (sect.  1) )  did  not 
prevent  the  tithe  owner  from  recovering  tithes,  as  chattels,  from  the 
occupier,  though  there  has  been  no  perception  for  20  (now  12)  years  ;  for 
its  operation  is  confined  to  adverse  claims  to  the  estate  in  the  tithes. 
Ely,  Dean  of  v.  Cash,  15  M.  &  W.  617  ;  Ely,  Dean  of  v.  Bliss,  2  D.  M.  & 
G.  459.  But  an  annual  payment  due  to  a  lay  proprietor  under  stat.  37 
H.  8,  c.  12,  in  lieu  of  tithes  in  respect  of  houses  in  the  city  of  London,  is 
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within  sects.  1,  2.  Payne  x.Esdaile,  13  Ap.  Ca.  613,  D.  P.  The  appli- 
cation of  sect.  2  was  not  restrained  by  sect.  3  to  the  cases  there 
enumerated ;  the  object  of  the  latter  section  being  to  explain  the  con- 
struction of  sect.  2  in  certain  cases  in  which  doubts  might  occur.  White 
v.  Devon,  El.  of,  (1896)  2  Ch.  562 ;  following  James  v.  Salter,  3  N.  C. 
553,  per  Cur.  A  rent-charge  created  by  will,  if  there  has  been  no 
payment,  must  have  been  enforced  within  20  (now  12)  years  from  the 
death  of  the  testator.  S.  C.  So  the  right  to  a  quit-rent  issuing  out  of  a 
freehold  tenement  was  extinguished  under  sects.  3  and  34  by  the  lapse 
of  20  (now  12)  years  from  the  last  payment,  although  20  (now  12)  years 
have  not  elapsed  since  the  first  rent  unpaid  became  due.  De  Beauvoir 
v.  Owen,  5  Exch.  166,  Ex.  Ch.  Accord.  Irish.  Land  Commission  v.  Grant, 
10  Ap.  Ca.  14,  27,  per  Ld.  Selborne,  C.  So,  where  it  issues  out  of  a 
copyhold  tenement.     Hoivitt  v.  Harrington,  El.  of,  (1893)  2  Ch.  497. 

Sect.  2  seems  to  be  the  provision  of  the  statute  which  barred  tenants 
in  tail ;  it  had,  however,  no  application  to  such  estates  when  created  by 
statute.  Abergavenny,  El.  of  v.  Brace,  L.  E.,  7  Ex.  145.  The  statute 
runs  against  the  right  of  the  lord  of  a  manor  to  seize  copyholds  qitousque, 
from  the  time  at  which,  after  proclamation  or  notice,  the  heir  has  failed 
to  come  in  and  be  admitted.  Ecclesiastical  Commrs.  v.  Parr,  (1894)  2  Q.  B. 
420,  C.  A.  As  to  the  application  of  sect.  2  to  heriots,  see  Owen  v. 
Be  Beauvoir,  16  M.  &  W.  547,  566,  per  Parke,  B.;  Chichester,  El.  of  v. 
Hall,  17  L.  T.,  0.  S.  122,  E.  T.  1851,  Q.  B.  ;  Zouche,  Ld.  v.  Dalbiac, 
L.  R.,  10  Ex.  172. 

In  sect.  3,  discontinuance  of  possession  means  an  abandonment  of 
possession  by  one  entitled  thereto,  A. ;  Bimington  v.  Cannon,  12  C.  B.  18  ; 
22  L.  J.,  C.  P.  153,  Ex.  Ch.  ;  followed  by  actual  possession  by  another, 
B.  ;  M'Donnell  v.  M'Kinty,  10  Ir.  L.  R.  515  ;  Smith  v.  Lloyd,  9  Exch. 
562  ;  23  L.  J.,  Ex.  194  ;  even  although  the  former  was  unaware  that 
such  possession  had  been  taken ;  Bains  v.  Buxton,  14  Ch.  D.  537. 
Where,  however,  B.  abandons  possession  within  12  years  the  statute  does 
not  continue  to  run  against  A.,  and  he  is  in  the  same  position  as  when  B. 
entered.  Trustees,  dc.  Co.  v.  Short,  13  Ap.  Ca.  793,  J.  C.  It  is  other- 
wise, however,  where  B.'s  possession  is  followed  by  that  of  C.  who  claims 
under  B.,  and  B.  and  C.  are  in  possession  for  12  years  altogether.  See 
Asher  v.  Whitloch,  ante,  p.  1058.  Acts  of  user  which  do  not  interfere, 
and  are  consistent,  with  the  purpose  to  which  the  owner  intends  to  devote 
the  land,  do  not  amount  to  discontinuance  of  possession  by  him.  Leigh 
v.  Jack,  5  Ex.  D.  264,  C.  A.  ;  Littledale  v.  Liverpool  College,  (1900) 
1  Ch.  19,  C.  A.  See  also  Searby  v.  Tottenham  By.  Co.,  L.  R.,  5  Eq. 
409,  which  was,  however,  disapproved  by  James,  L.J..  in  Pilling  v. 
Lancashire  and  Yorkshire  By.  Co.  Mich.  S.,  1879,  see  13  Ch.  D.  271,  n. ; 
and  in  Norton  v.  L.  (&  N.  W.  By.  Co.,  Id.  268,  C.  A.,  uninterrupted 
cultivation  by  B.  of  a  strip  of  land  belonging  to  A.,  together  with  an 
adjoining  field,  belonging  to  B.,  was  held  to  prove  dispossession  of  the 
strip  by  A.  Accord.  Marshall  v.  Taylor,  (1895)  1  Ch.  641,  C.  A.  But  the 
encroachment  of  the  boughs  of  trees  over  (or,  semble,  of  their  roots  within), 
the  land  of  the  adjoining  owner  is  not  a  trespass  or  occupation  of  that 
land,  which  by  lapse  of  time  could  become  a  right.  Lemmon  v.  Webb, 
cited  ante,  p.  760.  While  an  inscription  remains  on  a  boundary  wall 
stating  it  is  the  boundary  wall  of  the  adjoining  proprietor,  no  question 
of  the  Statute  of  Limitations,  or  of  adverse  possession,  or  of  cesser  of 
possession  can  arise.  Phillipson  v.  Gibbon,  L.  R.,  6  Ch.  428.  Possession 
may  have  been  acquired  by  B.,  under  circumstances  which  estop  B. 
and  his  successors  in  title  from  relying  on  the  statute  ;  see  Daltun  v. 
Fitzgerald,  ante,  p.  992. 

a  a2 


1060  Action  for  Becovery  of  Land. 

Possession  of  the  surface  is  prima  facie  possession  also  of  the  minerals 
beneath  it,  where  they  are  not  dissevered  in  title  ;  and  therefore  if  a  person 
in  possession  of  the  former  as  tenant,  there  being  no  exception  of  the 
mines,  obtain  a  lease  of  the  latter,  he  will  be  sufficiently  in  possession  to 
prevent  sect,  3  applying,  and  the  statute  will  not  begin  to  run  until  an 
ouster  of  the  possession  of  the  surface,  although  he  may  never  have 
entered  or  worked  the  mines.  Keyse  v.  Powell,  2  E.  &  B.  132  ;  22  L.  J., 
Q.  B.  305.  But  if  they  are  dissevered  in  title,  the  possession  of  the 
surface  by  the  party  entitled  to  it  is  not  such  a  possession  of  the  mines 
as  to  amount  to  a  dispossession  of,  or  discontinuance  of  possession  of 
them  by  the  real  owner  within  the  definition  given  above.  Smith  v. 
Lloyd,  ante,  p.  1059.  See  further  Asliton  v.  Stock,  6  Ch.  D.  719.  Sects. 
2,  3,  apply  as  between  copyholder  and  lord ;  so  that  where  the  lord 
seized  quousque,  and  had  been  in  possession  20  (now  12)  years,  and  there 
had  been  no  disability,  the  right  of  the  representative  of  the  tenant  to  be 
admitted  was  barred.     Walters  v.  Webb,  L.  E.,  9  Eq.  83  ;  L.  E.,  5  Ch.  531. 

In  the  case  of  a  void  lease,  the  statute  begins  to  run  from  the  time  of 
possession  being  taken  under  it  by  the  tenant.  Magdalen  Hospital  v. 
Knotts,  4  Ap.  Ca.  324,  D.  P. 

A  lessor  might  have  recovered  in  ejectment  within  20  (now  12)  years 
after  the  determination  of  the  lease,  though  he  had  received  no  rent  for  20 
(now  12)  years  and  upwards  before  such  expiration,  if  it  had  not  been 
received  by  any  other  person  ;  his  claim  in  such  a  case  being  of  an  estate 
in  reversion  within  the  meaning  of  sect.  3.  Doe  d.  Davy  v.  Oxenham,  7 
M.  &  W.  131.  But,  if  the  rent  has  been  received  by  some  other  person 
not  entitled  to  it,  the  lessor  cannot  recover,  being  barred  by  sect.  9 ;  Doe 
d.  Angell  v.  Angell,  9  Q.  B.  328;  and  this  section  applied  where  the  rent 
had  been  received  before  the  act  passed,  by  a  person  not  entitled  to  it. 
S.  C.  Where  A.  is,  as  trespasser,  in  possession  of  part  of  land  comprised 
in  a  lease  to  B.,  which  is  renewed  by  C.  to  B.,  contemporaneously  with  a 
surrender  by  him,  the  lessor's  right  of  entry  accrues  at  the  time  of  the 
surrender.  Ecclesiastical  Commrs.  v.  Bowe,  5  Ap.  Ca.  736,  741, 742,  D.  P., 
explaining  Corpus  Christi  Coll.  v.  Rogers,  49  L.  J.,  Ex.4,  C.  A.  It  is 
otherwise  however  if,  at  the  time  of  the  surrender,  A.  was  in  possession 
under  a  title  which  was  good  as  against  C.  S.  C. ;  Ecclesiastical  Commrs. 
v.  Treemer,  (1893)  1  Ch.  166. 

Sect.  3  was  not  intended  to  apply  to  the  case  of  persons  standing  in  the 
relation  of  trustee  and  cestui  que  trust ;  and  where  the  latter  was  in  posses- 
sion, there  was  no  right  of  entry  in  the  trustee  under  sect.  2,  until  the 
tenancy  at  will  of  cestui  que  trust  had  been  determined.  Drummond  v. 
Sant,  L.  E.,  6  Q.  B.  763  ;  following  Garrard  v.  Tuck,  8  C.  B.  231,  where 
Doe  d.  Jacobs  v.  Thillijys,  10  Q.  B.  130,  is  questioned.  Accord.  Warren  v. 
Murray,  (1894)  2  Q.  B.  648,  C.  A.  "Where  payment  of  rent  is  made  by  a 
former  terre-tenant,  without  notice  to  the  landlord  that  he  is  no  longer 
such  tenant,  there  is  no  discontinuance  of  receipt,  within  sect.  3.  Adnam 
v.  Sandwich,  El.  of,  2  Q.  B.  D.  485. 

Under  the  E.  P.  L.  Act,  1874,  s.  2,  ante,  p.  1053,  a  foreclosure  action  on 
an  equitable  charge  on  a  contingent  reversionary  interest  in  land,  may 
be  brought  within  12  years  after  the  interest  falls  into  possession.  Hugill 
v.  Wilkinson,  38  Ch.  D.  480;  explained  In  re  Oioen,  (1894)  3  Ch.  220. 
The  proviso  in  sect.  2  as  to  time  running  when  the  "  person  last  entitled  " 
is  not  in  possession,  applies  only  when  the  right  to  possession  and  the 
actual  possession  are  separated :  thus,  when  the  owner,  A.,  of  the 
particular  estate  has  assigned  it  to  B.,  B.  is  the  "person  last  entitled," 
under  the  proviso.  Tedder  v.  Hunt,  18  Q.  B.  D.  565,  C.  A.  See  further 
White  v.   Devon,  El.   of,   (1896)  2  Ch.  562.     Where  a  father,  A.,  has 
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entered  into  possession  of  the  rent  of  land  belonging  to  his  infant  son,  B., 
A.  must  be  taken  to  have  so  entered  as  bailiff  for  B.,  and  the  statute  does 
not  begin  to  run  against  B.,  until,  at  any  rate,  he  is  of  age.  Thomas 
v.  Thomas,  2  K.  &  J.  79  ;  Hobbs  v.  Wade,  36  Ch.  D.  553. 

In  sect.  4  the  words  "forfeiture,"  and  "breach  of  condition,"  include 
cases  where  the  estate  has  passed  over  under  a  conditional  limitation. 
Astley  v.  Essex,  El.  of,  L.  R.,  18  Eq.  290. 

Under  sect.  6  (ante,  p.  1053),  time  begins  to  run  against  an  administrator 
claiming  a  leasehold  of  the  intestate  A.,  from  the  date  of  A.'s  death. 
Davies  v.  Williams,  34  Ch.  D.  558. 

Sect.  7  has  been  said  to  apply  only  "  to  tenancies  at  will  pure  and 
simple,"  where  there  is  "  an  effective  right  of  entry."  Warren  v.  Murray, 
(1894)  2  Q.  B.  648,  655,  659,  per  Ld.  Esher,  M.R.,  and  A.  L.  Smith,  L.J. 
The  proviso  in  sect.  7  seems  to  include  implied  trusts:  S.  C,  following 
Drunimond  v.  Sant,  ante,  p.  1060.  It  was  indeed  held  not  to  apply  to  a 
mortgagee,  who  had  been  paid  the  mortgage  debt,  but  had  not  recon- 
veyed  the  estate.  Sands  to  Thompson,  22  Ch.  D.  614.  See,  however, 
(1894)  2  Q.  B.  657,  per  Kay,  L.J.  If  the  cestui  cpte  trust  be  merely 
allowed  to  receive  the  rents,  or  otherwise  manage  the  property,  he  is  but 
a  bailiff  of  the  trustee,  and  the  occupation  under  these  circumstances  of 
anv  other  person  for  more  than  20  (now  12)  years  without  payment  of  rent 
will  bar  the  trustee.  Melling  v.  Leak,  16  C.  B.  652  ;  24  L.J.,  C.  P.  187.  In 
Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226,  it  was  laid  down  that  if,  after 
a  determination  of  a  tenancy  at  will,  the  tenant  continued  in  possession  as 
mere  tenant  at  sufferance,  and  not  as  tenant  at  will  under  a  new  tenancy, 
the  time  would  run  (under  sect.  7)  from  the  end  of  the  first  year  of  the 
original  tenancy  at  will ;  the  Ex.  Ch.  (infra)  declined  giving  any  opinion 
on  the  point;  and  in  Randall  v.  Stevens,  and  Locke  v.  Matthews,  infra, 
the  courts  considered  this  doctrine  questionable  in  a  Court  of  Error. 
This  was,  however,  the  construction  followed  in  Day  v.  Day,  L.  R.,  3  P.  C. 
751,  760,  761,  where  it  was  held  that  the  letting  and  conveying  part  of  the 
lands  in  question  by  the  tenant  at  will,  with  the  knowledge  of,  and  with- 
out interference  from,  the  owner  in  fee,  did  not  necessarily  create  a  new 
tenancy  at  will  so  as  to  stop  the  statute  from  running.  See  also  Doe  d. 
Goody  v.  Carter,  9  Q.  B.  863.  See  the  cases  discussed  in  the  notes  to 
Nepean  v.  Doe  d.  Knight,  2  Smith's  L.  C.  10th  ed.  pp.  663  et  seq.  But  a 
tenancy  at  will  is  determined  by  a  legal  mortgage  of  the  premises  by  the 
owner  J.,  with  the  knowledge  of  the  tenant  at  will,  H.  Jarman  v.  Hale, 
(1899)  1  Q.  B.  994.  After  the  mortgage  a  new  tenancy  at  will  may  be 
created  between  J.  and  H.,  so  as  to  cause  the  statute  to  begin  to  run  afresh. 
S.  C.  A.,  in  1817,  let  B.  into  possession  of  a  farm  as  tenant  at  will,  and 
in  1827  A.  entered  upon  the  land  without  B.'s  consent,  and  cut  and 
carried  away  stone  therefrom ;  it  was  held  that  this  entry  determined  the 
estate  at  will,  so  that  ejectment  might,  under  sect.  7,  be  brought  within 
21  vears  from  such  entry.  Turner  v.  Doe  d.  Bennett,  9  M.  cS:  W.  643, 
Ex.  Ch.  In  Randall  v.  Stevens,  2  E.  &  B.  641 ;  23  L.  J.,  Q.  B.  68, 
a  tenancy  at  will  was  determined  within  21  years  of  its  commencement, 
by  actually  turning  the  tenant  out  of  possession,  and  the  tenant  imme- 
diately resumed,  and  thenceforward  continued  in  possession  without  any 
fresh  tenancy  being  created  ;  and  it  was  held  that  the  landlord  had  a 
right  of  entry  within  21  years  of  this  resumption  of  occupation  by  the 
tenant,  although  after  20  years  from  the  commencement  of  the  tenancy  at 
will.  So,  where  the  defendant,  being  tenant  at  will  of  a  house  and  land, 
was  served  with  a  notice  of  ejectment  by  the  landlord,  but  was  afterwards 
permitted  to  retain  the  house  and  part  of  the  land  for  his  life,  the  landlord 
taking  possession  of  the  other  part ;  it  was  held  that  as  there  was  an  actual 
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entry,  and  a  new  tenancy  at  will  was  created,  the  21  years  were  to  be 
reckoned  from  that  time.  Locke  v.  Matthews,  13  C.  B.,  N.  S.  753  ; 
32  L.  J.,  C.  P.  98.  In  the  above  cases,  it  was  held  that  the  acts  of  the 
plaintiffs  were  not  mere  entries  within  sect.  10.  So,  where  the  defendant 
was  in  possession  of  a  piece  of  ground,  only  by  having  erected  and  kept 
a  fence  round  it ;  the  plaintiff'  destroyed  the  fence  and  erected  a  notice 
board  on  the  land  offering  it  for  sale  ;  it  was  held  that  the  statute  ran 
only  from  the  time  of  this  entry.  Worssavi  v.  Vanderbrande,  17  W.  R. 
53,  M.  T.  1868,  C.  P.  But,  a  mere  sj'mbolical  possession,  by  telling  the 
family  of  the  occupier  that  the  claimant  takes  possession,  and  by  carrying 
away  a  stone  from  a  cottage,  is  a  mere  entry  under  sect.  10,  and  will  not 
revest  possession  in  the  party  entitled.  Doe  d.  Baker  v.  Coombes,9  C.  B. 
714;  19  L.  J.,  C.  P.  306.  The  absence  of  the  head  of  the  family  at  the 
time  was  adverted  to  in  the  judgment.  So,  where  a  person  was  in  posses- 
sion of  premises  as  tenant  at  will  without  payment  of  rent,  the  entry  of 
the  landlord  to  do  repairs  without  objection  bv  the  tenant  does  not 
determine  the  will.     Lynes  v.  Snaith,  (1899)  1  Q.  B.  486. 

An  encroachment  made,  even  with  the  consent  of  the  landlord,  of  whom 
the  adjoining  land  is  held  on  lease,  does  not  create  a  tenancy  at  will 
within  sect.  7,  as  to  such  encroachment,  and  the  statute  runs  only  from 
the  determination  of  the  lease.  Whitmorey.  Humphries,  L.  R.,  7  C.  P.  1. 
So,  an  encroachment  by  a  copyhold  tenant  on  the  adjoining  waste,  at  any 
rate-  where  the  lord  may  b3T  custom  grant  portions  thereof  as  copyhold,  is 
held  by  him  as  copyhold  only.  Att.-Gen.  v.  Tomline,  5  Ch.  D.  750.  As 
to  proof  of  tenancy  at  will  under  sect.  7,  see  Ley  v.  Peter,  3  H.  &  N.  101 ; 
27  L.  J.,  Ex.  239.  Sect.  7  does  not  apply  to  tenancies  determined  before 
the  passing  of  the  Act ;  Doe  d.  Evans  v.  Page,  5  Q.  B.  767  ;  Doe  d. 
Birmingham  Canal  Co.  v.  Bold,  11  Q.  B.  127  ;  but  only  to  those  created 
subsequently,  or  in  existence  at  that  time.  Doe  d.  Dayman  v.  Moore, 
9  Q.  B.  555.' 

In  sect.  8,  the  word  "  rent  "  at  the  commencement  has  the  same 
meaning  as  sect.  2  (vide  ante,  p.  1058)  ;  but  at  the  end  of  sect.  8,  "  rent  " 
means  rent-service.  Doe  d.  Angell  v.  Angell,  9  Q.  B.  356,  per  Cur.; 
Baines  v.  Lumley,  16  W.  B.  674,  E.  T.  1868,  C.  P.  A.  let.  land  to  B.  by 
parol  from  year  to  year,  reserving  rent  payable  in  May  and  November  ; 
the  last  payment  of  rent  was  in  March,  1846.  A.  died  in  December,  1846, 
and  in  October,  1866,  A.'s  heir  brought  ejectment  against  B.  ;  it  was 
held  that  the  case  was  within  sect.  8  and  not  sect.  3,  and  therefore  the 
statute  ran  from  the  last  payment  of  rent,  and  not  from  A.'s  death.  S.  C. 
A  reserved  service  of  cleaning  a  church  or  ringing  a  bell  is  a  "  rent  " 
within  sect.  8  of  the  act,  as  a  distress  might  be  made  for  it.  Doe  d. 
Edney  v.  Benham,  7  Q.  B.  976.  Proof  of  payment  of  rent  to  the  plaintiff 
by  A.  while  in  occupation  within  20  (now  12)  years,  and  an  admission  by 
the  defendant  that  he  held  under  A.,  is  a  sufficient  payment  within  sect.  8. 
Doe  d.  Spencer,  El.  v.  Beckett,  4  Q.  B.  601.  A  statement  by  A.,  since 
deceased,  while  in  occupation  of  property  in  W.,  "  I  have  no  property  in 
W.,  but  what  I  hold  of  S.,  and  for  which  I  pay  100Z.,"  is  evidence  of  pay- 
ment of  rent  at  that  time,  so  as  to  bring  the  case  within  sect.  8,  and  is 
not  a  mere  acknowledgment  of  title,  which  must  be  in  writing  under 
sect.  14.  S.  C.  The  lease  in  writing  mentioned  in  this  section  must  be 
an  instrument  passing  an  interest,  and  not  a  mere  written  instrument 
showing  the  terms  of  the  holding.  Doe  d.  Lansdell  v.  Gower,  17  Q.  B. 
589  ;  21  L.  J.,  Q.  B.  57.  In  Bunting  v.  Sargent,  13  Ch.  D.  330,  Jessel, 
M.R.,  held  that  the  action  might  be  brought  within  12  years  from  the  last 
payment  of  rent,  although  when  such  payment  was  made,  the  right  of  entry 
was  barred,  by  reason  of  non-payment  of  rent.     Sed  qutere!  see  Sanders 
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v.  Sanders,  and  other  cases  cited,  <m^e,  p.  1058.  K.,  who  had  acted  as 
agent  and  bailiff  of  D.,  after  D.  had  died  intestate,  continued  to  receive  the 
rents  of  D.'s  land,  and  paid  them  into  a  bank,  stating  he  was  acting  on 
behalf  of  the  heir-at-law,  when  found.  K.  did  this  for  more  than  12  years, 
and  then  claimed  the  land  as  his  own.  It  was  held  that  L.,  the  heir,  was 
not  thereby  dispossessed,  that  he  could,  within  a  reasonable  time  after  it 
was  ascertained  he  was  the  hen,  ratify  K.'s  acts,  and  he  did  so  by  bringing 
an  action  for  recovery  of  the  land  from  him.  Lyell  v.  Kennedy,  14  Ap.  Ca. 
437,  D.  P. 

In  sect.  9,  the  word  "  rent "  has  the  same  change  of  meaning  as  in  sect.  8, 
vide  ante,  p.  1062.  Doe  d.  Angell  v.  Angell,  ante,  p.  1062 ;  Shaw  v.  Keighron, 
I.  R.,  3  Eq.  574,  R.  The  receipt  of  rent  reserved  on  a  lease,  by  a  person 
not  entitled,  is  a  receipt  under  sect.  9  by  a  person  "  wrongfully  claiming;  " 
Williams  v.  Pott,  L.  R.,  12  Eq.  149  ;  but  the  decision  in  Shaw  v.  Keighron, 
supra,  is  to  the  contrary.  If  the  agent  be  the  person  entitled,  the  receipt 
will  make  the  statute  run  against  himself,  for  receipt  of  rent  by  an  agent 
is  receipt  by  the  principal.     Williams  v.  Pott,  supra. 

In  consequence  of  some  doubts  intimated  by  Patteson,  J.,  in  Doe  d. 
Jones  v.  Williams,  5  Ad.  &  E.  291,  296,  as  to  whether  sect.  2  had  not  put 
the  mortgagee,  as  between  himself  and  the  mortgagor,  in  a  worse  position 
than  he  was  prior  to  the  act,  it  was  declared  by  Littledale's  Act  (7  W.  4  & 

1  V.  c.  28),  amended  by  R.  P.  L.  Act,  1874,  s.  9,  vide  ante,  p.  1051,  that 
persons  entitled  to  or  claiming  under  any  mortgage,  may  make  an  entry 
or  bring  an  action  to  recover  the  land  at  any  time  within  12  (formerly  20) 
years  next  after  the  last  payment  of  any  part  of  the  principal  or  interest 
secured,  though  more  than  12  years  (formerly  20)  may  have  elapsed  since 
the  right  of  entry  and  action  first  accrued.  This  act  applies  only  where 
the  mortgage  is  continuing  or  subsisting.      Thornton  v.  France,  (1897) 

2  Q.  B.  143,  157,  C.  A.  Where  the  mortagor  is  not  in  possession  at  the 
time  of  the  mortgage  and  the  statute  has  then  begun  to  run  against  him, 
the  mortgagee  does  not  acquire  a  new  right  of  entry.  S.  C,  doubting 
Doe  d.  Baddeley  v.  Massey,  17  Q.  B.  373 ;  23  L.  J.,  Q.  B.  434  ;  on  the 
ground  that  in  that  case  the  mortgage  had  ceased  to  exist.  A  foreclosure 
action  is  an  action  to  recover  the  land,  within  these  statutes.  Heath  v. 
Pugh,  6  Q.  B.  D.  345,  C.  A. ;  7  Ap.  Ca.  235,  D.  P.  A  mortgagee  may  bring  an 
action,  to  recover  possession  of  the  mortgaged  land,  within  12  years  after 
an  order  of  foreclosure,  although  more  than  12  years  have  elapsed  since  the 
date  of  the  mortgage,  or  since  the  last  payment  of  principal,  or  interest. 
S.  C.  As  to  acknowledgment  under  this  act  by  payment,  see  Harloch  v. 
Ashberry,  19  Ch.  D.  539,  C.  A.,  and  Chinnery  v.  Evans,  11  H.  L.  C.  115, 
cited  ante,  p.  712,  and  Lewin  v.  Wilson,  11  Ap.  Ca.  639,  J.  C. 

The  effect  of  a  writing  as  an  acknowledgment  under  sect.  14,  is  for  the 
judge  and  not  for  the  jury.  Doe  d.  Curzon  v.  Edmonds,  6  M.  &  W.  295. 
Letters  containing  an  admission  of  rent  due,  written  to  the  plaintiff's 
solicitor,  are  a  sufficient  acknowledgment.  Fursdon  v.  Clogg,  10  M.  &  W. 
572.  By  indenture,  dated  Oct.  27th,  1827,  between  the  defendant  and  the 
plaintiff,  after  reciting  that  certain  copyhold  premises  were  surrendered 
"  this  day  "  to  the  plaintiff  for  securing  the  repayment  of  3001.  by  him 
"this  day"  lent  to  the  defendant,  the  plaintiff  covenanted,  on  repayment 
of  that  sum,  and  interest,  on  April  27th,  1828,  to  surrender  the  premises 
to  the  defendant,  and  the  defendant  covenanted  to  pay  the  300Z.  and 
interest  at  the  time  appointed  for  payment ;  there  was  also  a  stipulation 
that,  in  default  in  payment  the  plaintiff  might  take  possession  of  the 
premises.  The  deed  was,  in  fact,  executed  on  the  23rd  of  August,  1834. 
No  principal,  interest,  or  rent  had  ever  been  paid  by  the  defendant.  In 
February,  1854,  the  plaintiff  brought  ejectment.     Held,  that  the  deed  was 
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sufficient  acknowledgment  within  sect.  14  of  the  plaintiff's  title  at  the 
time  of  the  execution  of  the  deed,  and  consequently  the  right  of  entry  was 
not  barred.  Jayne  v.  Hughes,  10  Exch.  430  ;  24  L.  J.,  Ex.  115.  An 
answer  to  a  bill  in  chancery,  filed  by  the  plaintiff  in  ejectment,  by  a 
person,  through  whom  the  defendant  claims,  admitting  that  he  holds 
under  the  plaintiff,  is  an  acknowledgment  within  sect.  14.  Goode  v.  Job, 
1  E.  &  E.  6  ;  28  L.  J.,  Q.  13.  1.  The  signature  must  be  that  of  the  party 
in  possession  or  receipt  of  rents,  and  not  that  of  an  agent.  Ley  v.  Peter, 
3  H.  &  N.  101  ;  27  L.  J.,  Ex.  239. 

Where  the  person  to  whom  the  right  of  entry  accrued  was  under  dis- 
ability, and  before  the  removal  of  that  disability  falls  under  another 
disability,  sect.  16  preserved  the  right  to  bring  an  action  till  ten  (now 
six)  years  after  the  removal  of  the  latter  disability.  Borrows  v.  Ellison, 
L.  11.,  6  Ex.  128.  No  extension  of  time  to  mortgagors  under  disabilities 
is  given  by  sect.  16 ;  Kinsman  v.  Rouse,  17  Ch.  D.  104  ;  or  the  R.  P.  L. 
Act,  1874, "s.  3  ;  Forster  v.  Patterson,  Id.  132. 

As  under  21  J.  1,  c.  16  (Doe  d.  Duroure  v.  Jones,  4  T.  R.  300,  310), 
when  the  statute  has  once  begun  to  run,  no  subsequent  disability  will 
prevent  its  continuing  to  run.  Goodall  v.  Skerratt,  infra.  A  feme  sole, 
seised  in  fee,  married,  and  she  and  her  husband  quitted  possession  of  the 
land  ;  both  died  at  times  not  shown  to  be  within  40  years  from  the  ceasing 
to  occupy ;  the  wife's  heir  brought  ejectment  within  20  years  of  the 
husband's  death  and  within  5  years  of  the  passing  of  the  statute,  but 
more  than  40  years  after  she  and  her  husband  had  left  the  land  ;  it  was 
held,  that  the  heir  was  barred  by  sect.  17,  though  it  did  not  appear  how 
the  defendant  came  into  possession,  or  that  the  wife  had  levied  any  fine. 
Doe  d.  Corbyn  v.  Bramston,  3  Ad.  &  E.  63. 

The  3  &  4  W.  4,  c.  27,  came  into  operation  in  a  colony  in  1837.  In  1830 
A  died  seised  of  land  in  the  colony ;  B.,  his  heir,  was  then  beyond  seas,  and 
so  died  in  1835  ;  C,  the  heir  of  A.  and  B.,  was  also  beyond  seas  in  1830, 
and  did  not  come  to  the  colony  till  1856,  when  he  brought  ejectment ;  it 
was  held,  that  the  operation  of  sects.  2,  16,  and  18  was  retrospective,  and 
that  C.  was  barred.     Devine  v.  Holloway,  14  Moo.  P.  C.  290. 

A  testator  dev  sed  lands  to  A. ,  and  in  case  A.  either  married  or  took  up  with 
a  Roman  Catholic,  or  in  case  he  died  without  heir,  then  over  to  B.  After 
the  testator's  death,  A.  took  up  with  a  Roman  Catholic  and  died  without 
heir,  having  devised  the  lands  to  C.  A  few  months  after  the  second  event, 
but  more  than  20  years  after  the  first,  B.  brought  ejectment  against  C. :  it 
was  held  that  sect.  20  deprived  B.  of  the  benefit  of  the.  new  right  of  entry 
which  accrued  on  the  happening  of  the  second  event,  and  that  A.'s  inchoate 
title  to  the  lands  under  the  statute,  he  having  died  within  20  years  of  the 
first  event,  passed  under  his  will  to  C.  Clarke  v.  Clarke,  I.  R.,  2  C.  L.  395. 
The  words  "  estate,  interest,  right  or  possibility  "  in  sect.  20  do  not  include 
a  power  of  appointment.      White  v.  Devon,  El.  of,  (1896)  2  Ch.  562. 

Wherever  the  tenant  in  tail  is  barred  by  the  statute,  tbe  issue  in  tail  is 
also  barred  under  sect.  21 ;  Austin  v.  Lleivellyn,  9  Exch.  276  ;  23  L.  J., 
Ex.  11 ;  but  the  tenant  himself  was  barred  by  sect.  2,  vide  ante,  p.  1059. 
Sects.  21  and  22  include  time  elapsed  before  the  statute  passed,  and  since 
the  right  accrued ;  and  where  the  statute  has  once  begun  to  run,  no 
disabilitv  in  any  remainderman  will  prevent  its  continuing  to  run ; 
Goodall  x.  Skerratt,  3  Drew.  216 ;  24  L.  J.  Ch.  323  ;  but,  as  it  does  not  run 
against  any  but  those  entitled  to  the  possession,  if  a  tenant  in  tail  make 
a  feoffment  in  fee  or  other  conveyance  which  prevents  his  own  entry, 
but  does  not  bar  the  estate  tail  or  remainders,  the  right  of  entry  will 
first  accrue,  and  therefore  the  statute  will  first  begin  to  run,  on  his  death. 
Rimzngton  v.  Cannon,  12  C.  B.  18;  22  L.  J.,  C.  P.  153,  Ex.  Ch. ;  Morgan 
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v.  Morgan,  L.  R.,  10  Eq.  99  ;  and  see  Goodall  v.  Skerratt,  ante,  p.  1064. 
Sect.  23  applied  only  to  cases  where  the  tenant  in  tail  has  made  a  convey- 
ance effectual  to  bar  his  issue.  Morgan  v.  Morgan,  supra,  following 
Penny  v.  Allen,  7  D.  M.  &  G.  409  ;  Mills  v.  Capel,  L.  R.,  20  Eq.  692. 

Sect.  25  is  "  confined  to  express  trusts,  i.e.,  trusts  expressly  declared  by 
a  deed,  or  a  will,  or  other  written  instrument ;  it  does  not  mean  a  trust 
that  is  made  out  by  the  circumstances."  Petre  v.  Petre,  1  Drew.  371, 
393,  per  Kindersley,"  V.-C.  See  Sands  to  Thompson,  22  Ch.  D.  614,  and 
Banner  v.  Berridge,  18  Ch.  D.  254.  Where  there  is  a  devise  of  a  house 
and  land  to  executors  on  trusts,  with  trusts  declared  of  the  house  only, 
the  land  is  held  by  them  for  the  heir-at-law  on  an  express  trust  within 
sect.  25.  Patrick  v.  Simpson,  24  Q.  B.  D.  128.  So  a  devise  of  land  upon 
trust  for  sale  and  conversion,  was,  as  regards  land  remaining  unsold, 
within  sect.  25.  Mutlow  v.  Bigg,  L.  R.,  18  Eq.  246.  Now,  however,  see 
the  effect  of  the  R.  P.  L.  Act,  1874,  s.  10,  ante,  p.  712.  A  security  in  the 
form  of  a  trust  for  sale,  is  a  mortgage  within  sect.  28,  and  does  not  fall 
within  sect.  25.  Locking  v.  Parker,  L.  R.,  8  Ch.  30  ;  Johnsonv.  Mounsey, 
11  Ch.  D.  284,  C.  A.  Nor  does  the  trust  under  which,  by  virtue  of  stat. 
11  G-.  4  &  1  W.  4,  c.  40,  the  executors  hold  the  undisposed  of  residue  of 
personalty  in  trust  for  the  next  of  kin.     In  re  Lacy,  (1899)  2  Ch.  149. 

To  fall  within  sect.  26,  it  is  not  enough  "  to  prove  a  concealed  fraud, 
the  person  bringing  the  suit  must  show  that  he,  or  some  person  through 
whom  he  claims,  has  been  by  such  fraud  deprived  of  the  land  which  he 
seeks  to  recover,  and  that  the  fraud  could  not  with  reasonable  diligence 
have  been  known  or  discovered  more  than  the  statutory  period  before  the 
action  was  brought."  Lawrance  v.  Ld.  Norreys,  15  Ap.  Ca.  210,  214  ; 
Willis  v.  Howe,  EL,  (1893)  2  Ch.  545,  C.  A.  As  to  the  meaning  of  the 
term  "  concealed  fraud,"  vide  S.  CC. ;  Vane  v.  Vane,  L.  R.,  8  Ch.  383 ;  In  re 
McCallum,  (1900)  W.  N.  36,  H.  S.,  Ch.  D.  With  reference  to  what  amounts 
to  reasonable  diligence  within  sect.  26,  see  Chetham  v.  Hoare,  L.  R.,9  Eq. 
571.  The  term  bond  fide  purchaser  in  the  proviso  of  that  section  means 
a  person  who  is  really  a  purchaser,  as  distinguished  from  merely  a  donee 
taking  a  gift  under  the  form  of  a  purchase.  Vane  v.  Vane,  supra.  The 
knowledge  of  the  agent  of  the  purchaser  is  the  knowledge  of  the  purchaser 
within  that  proviso.     S.  C. 

Sect.  28  barred  the  mortgagor's  right  to  redeem  so  much  of  the  land 
mortgaged,  as  was  in  the  possession  of  the  mortgagee  for  20  (now  12)  years, 
although  the  mortgagor  was  in  possession  of  other  part  thereof.  Kinsman 
v.  Rouse,  17  Ch.  1).  104.  An  acknowledgment  by  the  mortgagee,  to  a  third 
person,  not  the  agent  of  the  mortgagor,  is  not  sufficient  under  sect.  28. 
Batchelor  v.  Middleton,  6  Have,  75,  83.  Hence,  after  the  mortgagor  has 
become  bankrupt,  an  acknowledgment  to  him  by  the  mortgagee  is  inopera- 
tive, even  although  the  bankruptcy  was  subsequently  annulled.  Markwick 
v.  Hardingliam,  15  Ch.  D.  339,  C.  A.  An  acknowledgment  given  by  one 
of  two  mortgagees,  whom  the  deed  shows  to  have  advanced  the  mortgage 
money  on  a  joint  account,  is  ineffectual  for  any  purpose  under  sect.  28. 
Richardson  v.  Younge,  L.  R.,  6  Ch.  478.  The  act  gives  no  extension  of 
time  to  mortgagors  who  are  under  disabilities,  vide  ante,  p.  1064. 

Where  land  annexed  to  a  deanery  has  become  vested  in  the  Ecclesias- 
tical Commissioners  by  3  &  4  V.  c.  113,  s.  50,  then,  until  they  have 
obtained  possession,  they  have  the  same  period  for  entry  that  the  dean 
would  have  had  under  sect.  29  (ante,  p.  1059),  and  their  right  of  entry  is 
not  barred  by  sect.  2.  Ecclesiastical  Conunrs.  v.  Howe,  5  Ap.  Ca.  736,  D.  1'. 
Secus,  after  they  have  obtained  possession,  S.  C,  Id.  745,  753,  per 
Ld.  Selborne,  C,  and  Ld.  Watson.  See  also  Irish  Land  Commission  v. 
Grant,  10  Ap.  Ca.  14,  D.  P. 
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See  further,  on  the  construction  of  these  statutes,  notes  to  Nepean  v. 
Doe  d.  Knight  and  Taylor  v.  Horde,  2  Smith's  L.  C,  and  Chit.  Stat.  3rd 
ed.,  vol.  hi.  pp.  25  et  seq.;  5th  ed.,  vol.  vi.,  tit.  Limitation,  p.  20. 

Statutes  of  Limitation  in  case  of  registered  title.]  With  respect  to 
land  with  a  registered  title  (as  to  which  vide  ante,  p.  987),  the  60  &  61  V. 
c.  65,  s.  12,  provides  that,  "  A  title  to  any  registered  land  adverse  to  or  in 
derogation  of  the  title  of  the  registered  proprietor  shall  not  be  acquired  by 
any  length  of  possession,"  but  a  person  who  would,  but  for  the  provisions 
of  38  ((■  39  V.  c.  87,  or  this  section,  have  obtained  title  by  possession  to 
registered  land,  may  obtain  rectification  of  the  register  subject  to  any 
estate  or  rights  acquired  by  registration  for  valuable  consideration. 
"  Provided  also  that  this  section  shall  not  prejudice,  as  against  any  person 
registered  as  first  proprietor  of  land  with  a  possessory  title  only,  any 
adverse  claim  in  respect  of  length  of  possession  of  any  other  person  who 
was  in  possession  of  such  land  at  the  time  when  the  registration  of  such 
first  proprietor  took  place."  The  38  &  39  V.  c.  87,  s.  21,  which  this  section 
replaced,  was  in  the  same  terms  omitting  the  provision  in  italics. 

Statutes  of  Limitation  against  the  Crown  and  Duke  of  Cornwall.] 
The  above  acts  do  not  affect  the  Crown ;  but  by  the  Nullum  Tempus  Act 
(9  G.  3,  c.  16),  the  right  of  the  Crown  is  in  general  barred  after  a  lapse 
of  sixty  years.  This  act  has  been  amended  by  24  &  25  V.  c.  62,  and  its 
provisions  have  been  extended  to  the  Duchy  of  Cornwall,  by  that  act  and 
23  &  24  V.  c.  53.     See  also,  as  to  the  Duchy,  7  &  8  V.  c.  105,'  s.  71  et  seq. 
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Replevin  lies  for  goods  unlawfully  taken,  as  on  an  allegation  that  they 
belonged  to  and  had  been  stolen  from  the  person  taking  them  ;  the 
remedy  is  not  confined  to  goods  taken  by  way  of  distress.  Mellor  v. 
Leather,  1  E.  &  B.  619  ;  22  L.  J.,  M.  C.  76.  It'lies  for  goods  improperly 
taken  for  a  poor  rate,  made  on  a  person  not  in  occupation,  even  though 
an  appeal  against  the  rate  had  been  disallowed  bv  the  court  of  quarter 
sessions.  Rhymney  By.  Co.  v.  Price,  16  L.  T.,  394,  E.  T.  1867,  B.  C.  ; 
Milward  v.  Coffin,  2  W.  Bl.  1330.  See  also  Pcdley  v.  Davis,  10  C.  B., 
N.  S.  492  ;  30  L.  J.,  C.  P.  374,  cited  post,  p.  1126.  So  it  lies  whenever  any 
subject-matter,  included  in  an  entire  rate,  is  not  rateable.  S.  C. ;  L.  <£  N.  W. 
By.  Co.  v.  Buchmaster,  L.  R.,  10  Q.  B.  70;  in  this  case,  Id.  444,  the 
Ex.  Ch.  were  equally  divided.  "Where,  however,  the  rate  is  made  on  a 
person  liable  to  be  rated,  and  it  is  good  on  the  face  of  it,  replevin  will  not 
lie,  but  an  appeal  is  the  proper  remedy.  Marshall  v.  Pitman,  9  Bing.  595. 
See  also  Manchester  Overseers  v.  Headlam,  21  Q.  B.  D.  96. 

Many  of  the  cases  and  authorities  on  the  issues  raised  in  replevin  and 
the  evidence  thereon  will  be  found  sub  tit.  Action  for  illegal  distress,  ante, 
pp.  885  et  seq. 

In  some  cases  of  distress  the  defendant  was  allowed  by  statute  to  plead 
not  guilty,  or,  in  a  general  form,  that  the  matter  complained  of  was  done 
under  the  authority  of  an  Act  of  Parliament,  and  to  give  the  special 
matter  in  evidence  under  such  general  defence ;  as  by  23  H.  8,  c.  5,  s.  11, 
in  the  case  of  sewers  rates.  1  Wms.  Saund.  347  c,  (d).  The  statutory 
right  to  plead  the  general  issue  is  now,  however,  abolished  by  56  &  57  V. 
c.  61,  s.  2,  as  regards  any  proceeding  to  which  that  act  applies  ;  vide  post, 
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pp.  1119  et  seq.  As  to  avowry  for  vent,  see  11  G.  2,  c.  19,  s.  22,  post, 
p.  1068. 

The  right  to  begin  at  the  trial  in  replevin  is  the  same  as  in  other  per- 
sonal actions  (ante,  pp.  284  et  seq.),  although  both  parties  are  actors. 
Curtis  v.  Wlieeler,  M.  &  M.  493. 

The  old  terms  "  avowry  "  and  "  cognizance  "  have  been  for  brevity 
retained  below,  as  names  for  defences  justifying  seizure  by  the  defendant ; 
the  former  in  his  own  right,  and  the  latter  under  the  authority  of  another. 

There  were  certain  technical  rules  which  formerly  applied  to  this 
action,  which  are  briefly  stated  below  ;  it  is,  however,  uncertain  whether 
they  apply  to  the  new  practice  ;  and  at  any  rate  the  power  of  amendment 
will  probably  render  them  of  little  importance.  The  place  in  which  goods 
were  alleged  in  the  declaration  to  have  been  taken  was  material.  Weston 
v.  Carter,  1  Sid.  9  ;  1  Wms.  Saund.  347  (1).  But  it  was  sufficient  for  the 
plaintiff,  on  the  plea  of  non  cepit,  to  show  that  the  defendant  had  the 
goods  in  his  possession  in  the  place  alleged ;  for  the  wrongful  taking  is 
continued  in  every  place  in  which  he  afterwards  detained  them.  Walton 
v.  Kersop,  2  Wils.  354.  If  in  fact  the  defendant  neither  took  the  cattle 
in  the  place  named,  nor  had  them  there  afterwards,  the  plaintiff  must 
have  failed ;  but  the  defendant  was  not  entitled  to  a  return,  or  to 
damages  under  21  H.  8,  c.  19,  unless  he  pleaded  cepit  in  alio  loco,  and 
added  an  avowry  by  way  of  suggestion  ;  1  Wms.  Saund.  347  (1)  ;  and  the 
avowry,  so  added,  was  not  traversable.     Id. 

Property  in  defendant  or  a  stranger.']  The  defendant  may  set  up  the 
right  of  a  third  person,  or  of  himself  to  the  property  in  the  goods  ;  for  he 
has  a  right  of  possession  against  all  but  the  right  owner  at  the  time  of 
replevying.  Bro.  Replevin,  pi.  31  ;  Butcher  v.  Porter,  1  Salt.  94.  And 
the  plaintiff  on  this  issue  may  prove  property  in  part  of  the  goods  ;  Com. 
Dig.  Pleader  (3  K.  12);  in  which  case  the  issue  will  be  divisible.  The 
defendant  who  has  a  verdict  on  this  defence,  will  have  a  return  without 
other  avowry  or  cognizance.  Butcher  v.  Porter,  supra  ;  Salhill  v.  Shclton, 
2  Kolle,  64. 

Avowry  for  rent.]  When  the  distress  is  for  rent,  it  is  enacted  by 
17  C.  2,  c.  7,  s.  2,  that,  in  case  the  plaintiff  should  be  nonsuited  after 
cognizance  or  avowry  made  and  issue  joined,  or  if  the  verdict  shall  be 
given  against  him,  then  the  jurors,  impanelled  or  returned  to  inquire  of 
such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire  concerning  the 
sum  of  the  arrears,  and  the  value  of  the  goods  or  cattle  distrained  ;  and 
thereupon  the  avowant,  or  he  that  makes  cognizance,  shall  have  judg- 
ment for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle  dis- 
trained amount  unto,  &c.  The  avowant,  therefore,  must  be  prepared 
to  prove  both  the  amount  of  the  rent  in  arrear  and  the  value  of  the  goods 
or  cattle  taken  ;  and  the  omission  of  this  inquiry  cannot  be  supplied  by  a 
writ  of  inquiry  ;  Sheape  v.  Culpcpcr,  1  Lev.  255  ;  1  Wms.  Saund.  195  c,  (3)  ; 
though  the  defendant  may  still  have  the  common  law  judgment  for 
a  return.  Bees  v.  Morgan,  3  T.  R.  349.  In  all  cases,  except  avowries 
for  rent,  the  omission  may  be  supplied  by  writ  of  inquiry.  1  Wms. 
Saund.  195  c,  (3). 

The  stats.  32  H.  8,  c.  37,  s.  1,  and  3  &  4  W.  4,  c.  42,  s.  37,  enable  the 
executors,  &c,  of  a  deceased  landlord  to  distrain  for  arrears  of  rent  due 
to  their  testator  in  his  lifetime  in  the  same  way  as  he  might  have  done ; 
and  the  stat.  32  H.  8,  c.  37,  s.  4,  enables  tenant  pur  autre  vie,  or  his 
executors  or  administrators,  to  distrain  for  arrears  of  rent  reserved  on 
underleases  granted  by  him,  notwithstanding  the  determination,  after  the 
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rent  became  due,  of  the  particular  estate  by  death  of  the  person  on  whose 
life  it  depended.  The  statute  gives  the  right  of  distress  to  the  executors 
or  administrators  of  a  deceased  tenant  for  life.  Co.  Litt.  162,  a,  b.  See 
further  1  Wms.  Exors.,  9th  ed.,  pp.  796  et  scq. 

The  11  G.  2,  c.  19,  s.  22,  which  enables  an  avowry  or  cognizance  for 
rent  to  be  made  in  general  terms,  seems  not  to  be  affected  by  the 
stat.  56  &  57  V.  c.  61,  vide  ante,  p.  885.  Hence  under  such  avowry  the 
defendant  may  recover  for  so  much  as  he  proves  due  without  regard  to 
the  amount  that  he  avowed  for  ;  Forty  v.  hnber,  6  East,  434  ;  but  the 
rent  recovered  must  be  parcel  of  that  avowed  for,  and  the  defendant 
cannot  under  an  avowry  for  double  rent  for  holding  over  recover  the 
single  rent ;  Johnstone  v.  Hudlestone,  4  B.  &  C.  938  ;  and  in  Boshruge 
v.  Caddy,  7  Exch.  840;  22  L.  J.,  Ex.  16,  it  seems  to  have  been  held 
that  under  an  avowry  for  rent  due  for  a  specific  year,  none  of  which  was 
due,  the  defendant  was  not  entitled  to  recover  for  part  of  the  rent  for 
the  previous  year. 

Where  a  separate  rent  is  due  on  closes  A.  and  B.  from  the  same  tenant 
to  one  landlord,  and  he  takes  one  joint  distress  over  both  closes,  he  will 
be  entitled  to  succeed  on  separate  avowries  for  the  rent  due  on  each. 
Phillips  v.  Whitsed,  2  E.  &  E.  804  ;  29  L.  J.,  Q.  B.  164.  An  assignee  of 
the  reversion  may  distrain  without  previously  giving  notice  to  the  tenant 
of  the  assignment.     Mallonfs  ease,  5  Rep.  113  b. 

By  3  &  4  W.  4,  c.  27,  s.  42,  ante,  p.  711,  no  more  than  six  years' 
arrears  of  rent  or  interest  in  respect  of  any  sum  charged  on  or  payable 
out  of  any  land  or  rent,  shall  be  recoverable  by  distress,  whether  the 
demise,  &c,  be  by  deed  or  parol.     Vide  ante,  pp.  713,  714. 

As  to  distress  where  the  tenant  is  bankrupt,  or  is  a  company  in 
liquidation,  vide  ante,  pp.  892,  893. 

Avowry  for  distress  after  the  end  of  lease,  and  on  goods  fraudulently 
removed.]  A  distress  after  the  end  of  the  lease  under  8  A.  c.  18  (c.  14, 
Ruff'.),  or  on  goods  fraudulently  removed,  under  11  G.  2,  c.  19,  must  be 
specially  pleaded,  and  cannot  be  shown  under  the  general  form  of  avowry. 
2  Wms.  Saund.  284  c,  (2)  ;  Williams  v.  Stiven,  9  Q.  B.  14  ;  Williams  v. 
Huberts,  7  Exch.  618  ;  22  L.  J.,  Ex.  61. 

By  the  8  A.  c.  18  (c.  14,  Ruff'.),  ss.  6,  7,  a  landlord  may  distrain  within 
six  months  after  the  determination  of  the  tenancy,  provided  his  reversion 
remain,  and  it  be  during  the  possession  of  the  tenant  from  whom  the 
rent  became  due.  This  act  seems  not  to  apply  where  the  lease  is  deter- 
mined bjr  disclaimer  or  forfeiture.  Doe  d.  David  v.  Williams,  7  C.  &  P. 
322  ;  Grin/wood  v.  Moss,  L.  R.,  7  C.  P.  360,  365  ;  see,  however,  Zouch  d. 
Ward  v.  Willingale,  1  H.  Bl.  312;  per  Wilson,  J.,  contra.  The  power 
of  distress  given  by  this  act  is  extended  by  3  &  4  W.  4,  c.  42,  s.  38,  to  the 
executors  of  a  deceased  landlord,  for  arrears  of  rent  due  to  him  in  his 
lifetime.  Where  the  tenant  died  during  the  term,  and  his  executor 
entered  and  occupied  until  after  the  expiration  of  the  term,  it  was  held 
that  the  landlord  might  distrain  for  the  rent  of  the  whole  term  ;  BraitJi- 
waite  v.  Coohsey,  1  H.  Bl.  465  ;  but,  where  the  deceased  was  tenant  at 
will,  and  his  widow  (who  afterwards  became  administratrix)  remained  in 
possession,  it  was  held  that  the  landlord  could  not  distrain  for  rent  due 
before  the  death,  because  the  tenancy  was  determined  and  there  was  no 
term  or  interest  which  passed  to  the  administratrix  ;  Turner  v.  Barnes, 
2  B.  &  S.  435  ;  31  L.  J.,  Q.  B.  170  ;  nor,  could  he  have  distrained  if  she 
had  been  administratrix  at  the  time  of  the  distress.  S.  C.  The  holding 
over  need  not  be  tortious  ;  and  where  the  landlord  permits  the  tenant  to 
hold  over  part  of  the  premises,  he  may  distrain  on  that  part  for  the 
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arrears  of  rent  due  over  the  whole.  Nuttall  v.  Staunton,  4  B.  &  C.  51. 
But  it  is  otherwise  where  the  tenant  retains  the  part  under  a  new  agree- 
ment. Wilkinson  v.  Reel,  (1895)  1  Q.  B.  516.  There  must  be  possession 
by  the  same  tenant,  and  if  a  fresh  tenant  has  come  in,  and  the  old  tenant 
has  left  some  pigs  behind,  they  cannot  be  distrained  under  the  statute. 
Taylerson  v.  Peters,  7  Ad.  &  E.  110.  As  to  following  goods,  after  the 
expiration  of  the  lease,  they  having  been  fraudulently  removed,  see  Gray 
v.  Slait,post,  p.  1070. 

The  stat.  11  G.  2,  c.  19,  ss.  1,  2,  allows  a  landlord  within  30  days  to 
follow  and   distrain  goods  if   the   tenant   fraudulently  or   clandestinely 
remove  them  to  prevent  a  distress,  unless  they  have  been  previously  sold 
to  a  bond  fide  purchaser  for  value.     By  sect.  7,  the  landlord  is  empowered 
in  the  daytime  to  break  into  the  house,  barn,  &c,  where  the  goods  are, 
and  seize  them,  and  deal  with  the  goods  as  an  ordinary  distress  for  rent  ; 
the  section  requires  the  presence  of  a  constable,  and  if  the  goods  are 
secured  in  a  dwelling-house,  that  oath  be  made  before  a  justice  of  reason- 
able ground  to  believe  that  the  goods  are  concealed  in  the  house.     This 
enactment  is  not  affected  by  stat.  35  &  36  V.  c.  92,  s.  13,  cited  ante,  p.  882. 
The  avowry  need  not  negative  a  bond  fide  sale  under  sect.  2  ;  that  is 
matter   for   reply.     Williams    v.    Roberts,    ante,    p.    1068.     Unless    the 
conditions  imposed  by  the  statute  be  followed,  the  landlord  is  proceeding 
without  authority.   Rich  v.  Woolley,  7  Bing.  651,  660 ;  and  see  Cartwright 
v.  Smith,  1  M.  &  Rob.  284.     The  rent  must  have  been  due  at  the  time  of 
removal.     Rand  v.  Vaughan,  1  N.  C.  767.     But  if  due,  it  need  not  be  in 
arrear  ;  and  where  a  tenant  on  the  morning  of  a  quai'ter-day,  fraudulently 
removed  his  goods,  with  intent  to  avoid  a  distress  for  the  rent  which 
became  due  on  that  day ;  and  the  landlord  the  next  day  followed  and 
seized  the  goods  as  a  distress,  it  was  held  that  the  seizure  was  justified 
under  the  statute.     Dibble  v.  Bowater,  2  E.  &  B.  564  ;  22  L.  J.,  Q.  B.  396. 
In  that  case  the  majority  of  the  court  distinguished  Rand  v.  Vaughan, 
supra  ;  but  Crompton,  J.,  dissented  on  the  ground  that  the  cases  were  not 
distinguishable.     The  words  of  the  statute  are  "  fraudulently  or  clandes- 
tinely "  ;  the  removal  therefore  need  not  be  secret  if  it  be  fraudulent ;  and 
if  the  effect  of  the  removal  is  to  leave  no  sufficient  distress  on  the  premises, 
so  that  the  landlord  has  only  his  barren  remedy  by  action,  it  would  seem 
that  the  removal  is  within  the  act.     Opperman  v.  Smith,  4  D.  &  Ry.  33; 
Parry  v.  Duncan,  7   Bing.  243  ;   M.  &  M.  533.     But,  fraud  is  a  question 
for  the  jury  ;  and  even  where  the  tenant  admits  that  he  removed  to  avoid 
a  distress,  it  is  a  question  for  the  jury  whether  there  was  fraud  ;  John  v. 
Jenkins,  1  Cr.  &  M.  227  ;  but  the  facts  of  that  case  were  very  peculiar  ; 
there  being  a  bond  fide  question  between  the  parties  whether  there  was 
any  tenancy  existing   between  them,  and  if  so,  on  what  terms.      The 
landlord  can  only  seize  the  goods  of  the  tenant  himself,  and  not  those  of 
a  stranger  or  a  lodger ;   Thornton  v.  Adams,  5   M.  &  S.  38  ;  Postman  v. 
Harrell,  6  C.   &  P.  225  ;    even  although  the  tenant  has   an   equity   of 
redemption   in  them.        Tomlinson   v.   Consolidated    Credit,   die.    Cor., 
24  Q.  B.  D.  135,  C.  A.      Where  a  tenant  became  bankrupt,    and   the 
assignees  for  two  days  after  their  appointment  allowed  three  cows,  which 
had  belonged  to  the  bankrupt,  to  remain  and  be  milked  on  the  premises, 
and  then  removed  them;    it  was  held  that  the  landlord  might  follow 
and  distrain  the  cows  for  rent  due  before  the  bankruptcy.   Welch  v.  Meyers, 
4  Camp.  368.      The  earlier  enactment,  8  A.  c.  18  (c.  14,  Ruff.),  ss.  1,  2 
(repealed   by  the   Stat.  Law  Rev.  Act,  1867),  was   similar  in  effect  to 
11  G.  2,  c.  19,  ss.  1,2,  supra,  but  limited  the  time  for  following  the  goods 
removed,  to  five  days. 

Goods  fraudulently  removed,  cannot  be  followed  after  the  expiration  of 
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the  demise,  where  the  conditions  required  by  8  A.  c.  18,  ss.  6,  7,  ante, 
p.  1068,  do  not  exist.     Gray  v.  Stmt,  11  Q.  B.  D.  668,  C.  A. 

Tenancy  of  jrtaintiff.]  If  to  an  avowry  for  rent  in  arrear  the  plaintiff 
reply  denying  the  tenancy,  the  defendant  must  prove  it,  as  stated  in  his 
avowry.  He  must  prove  a  demise  at  a  fixed  rent ;  and  therefore  if,  before 
the  J.  Acts,  he  showed  what  was  merely  an  agreement  for  a  lease,  or  a 
lease  void  at  law  under  8  &  9  V.  c.  106,  s.  3,  it  was  insufficient.  Dunk  v. 
Hunter,  5  B.  &  A.  322  ;  Hegan  v.  Johnson,  2  Taunt.  148 ;  2  Smith's  L.  C, 
10th  ed.  126.  It  is  now,  however,  sufficient  to  show  an  agreement 
for  a  lease,  specific  performance  of  which  would  be  decreed  against  the 
tenant.  Crump  v.  Temple,  7  Times  L.  R.  120,  Nov.  29th,  1890,  cor. 
Charles,  J.  Bee  further  Walsh  v.  Lonsdale,  21  Oh.  D.  9,  C.  A.  ; 
Lowther  v.  Heaver,  41   Ch.  D.  248,  264,  C.  A.,  cited   ante,  p.  1001,  and 

2  Smith's  L.  C,  10th  ed.  126  et  seq.;  Swain  v.  Ayres,  ante,  p.  1017.  But 
any  other  agreement  for  a  lease  would  be  insufficient.  S.  C.  A  tenant 
holding  over  after  notice  to  quit  given  by  the  landlord,  but  not  paying 
rent,  is  not  liable  to  a  distress,  in  respect  of  the  subsequent  occupation, 
for  no  new  tenancy  is  created.  Jenner  v.  Clegg,  1  M.  &  Bob.  213.  The 
rent,  if  definitely  fixed,  may  be  fluctuating  in  its  amount.  Ex  pte. 
Voisey,  21  Ch.  D.  442,  C.  A. 

But,  though  the  plaintiff  enters  upon  the  land  under  an  agreement  for 
a  lease,  in  which  the  amount  of  the  rent  is  not  stated,  yet  if  he  occupy 
and  pay  yearly  rent,  he  becomes  tenant  from  year  to  year  at  that  rent, 
and  is  liable  to  a  distress,  and  an  avowry,  stating  the  terms  of  the  tenancy 
accordingly,  will  be  sufficient.  Knight  v.  Benett,  3  Bing.  361.  So  if, 
entering  under  an  agreement,  the  rent  being  named,  he  acknowledge  a 
specific  sum  as  half  a  year's  rent  to  be  due,  although  he  has  paid  none. 
Cox  v.  Bent,  5  Bing.  185.  But,  unless  a  person,  entering  under  an  agree- 
ment for  a  lease,  pays  the  rent,  or  promises  to  pay  a  rent  certain,  or  to 
settle  a  rent  certain  in  account,  no  demise  at  a  rent  certain  can  be  implied 
as  to  entitle  the  landlord  to  distrain.  Begnart  v.  Porter,  7  Bing.  451. 
But,  if  the  amount  of  rent  be  named  and  there  be  a  clause  in  the  agree- 
ment that  until  the  lease  be  prepared  he  shall  hold  on  the  stipulated  terms, 
on  entry  he  becomes  tenant  at  will  on  these  terms,  and  is  liable  to  be 
distrained  on  when  rent  becomes  due.     Anderson  v.  Midland  By.  Co., 

3  E.  &  E.  614  ;  30  L.  J.,  Q.  B.  94.  Where  a  person  enters  under  a  lease  for 
a  period  exceeding  three  years,  void  at  law  under  the  8  &  9  V.  c.  106,  s.  3,  as 
not  being  made  by  deed,  and  the  receipt  given  to  him  for  rent,  which  he 
had  paid  for  two  years,  but  not  in  advance,  stated  the  rent  to  be  payable 
in  advance,  such  being  the  terms  of  the  intended  lease  :  held,  that  he 
became  a  yearlv  tenant  on  the  terms  of  paying  the  rent  in  advance. 
Lee  v.  Smith,  9'Exch.  662  ;  23  L.  J.,  Ex.  198.  A.  demised  to  B.  half  a 
room  in  a  factory,  separated  from  the  other  half  by  a  partition  of  wood, 
with  steam  power  for  working  lace  machines  belonging  to  B.,  at  a  certain 
sum  per  annum,  payable  quarterly  ;  a  deduction  to  be  made  in  case  of 
hindrances  in  the  supply  of  steam  power  beyond  seven  days  in  each 
quarter  ;  this  was  held  a  sufficient  demise  to  entitle  A.  to  distrain.  Selby 
v.  Greaves,  L.  R.,  3  C.  P.  594.  See  further,  as  to  the  creation  of  yearly 
tenancies,  by  holding  over,  or  otherwise,  ante,  pp.  338,  997  et  seq. 

Where  A.  entered  into  occupation  of  premises  under  a  contract  for 
purchase  from  B.,  which  provided  that  for  the  purpose  of  securing  the  due 
performance  of  the  agreements  therein  contained,  A.  admitted  himself  to 
be  tenant  from  week  to  week  to  B.  of  the  premises  at  the  weekly  rent  of 
80Z.  payable  in  advance,  it  was  held  that  this  created  the  relation  of 
landlord  and  tenant  between  B.  and  A.,  and  gave  B.  the  right  to  distrain. 
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Yeoman  v.  Ellison,  L.  R.,  2  C.  P.  681  ;  Saunders  v.  Musgrave,  6  B.  &  C. 
524.  So,  where  in  a  mortgage  deed,  the  mortgagor  attorns  tenant  to  the 
mortgagee,  at  a  fixed  rent,  and  subsequently  occupies,  the  mortgagee 
may  distrain.  West  v.  Fritche,  3  Exch.  216;  Morton  v.  Woods,  L.  R., 
4  Q.  B.,  293,  Ex.  Ch.  So  where  the  mortgagor  after  attornment  underlets 
to  the  plaintiff  who  occupies.  Kearsley  v.  Philips,  11  Q.  B.  D.  621,  C.  A. 
In  Morton  v.  Woods,  supra,  the  demise  was  for  ten  years  and  the  deed 
was  not  executed  by  the  mortgagees  ;  but  the  intention  of  the  parties 
being  to  create  a  tenancy  at  will  only,  the  mortgagee  was  held  to  be 
entitled  to  distrain.  In 'such  case  the  estoppel  is  created  by  the  agree- 
ment of  the  parties,  and  it  is  immaterial  that  the  deed  shows  the  mortgagee 
to  have  no  legal  estate,  S.  C.  ;  Ex  pte.  Punnett,  16  Ch.  D.  226,  C.  A.  ;  or 
that  the  mortgagor  had  already  attorned  to  a  prior  mortgagee,  whose 
mortgage  was  recited  in  the  second  mortgage.  S.  C.  See  also  Ex  pte. 
Queen's  Benefit  Building  Soc,  16  Ch.  D.  274,  C.  A.;  Ex  pte.  Voisey, 
21  Ch.  D.  442,  C.  A.  But  where,  by  a  mortgage  deed  to  secure  a  principal 
sum  and  certain  payments,  it  was  declared  that  immediately  or  at  any 
time  after  default  should  be  made  in  such  payments,  the  mortgagor 
should  hold  the  premises  as  tenant  to  the  mortgagee  at  a  fixed  rent,  and 
default  was  made ;  it  was  held  that  the  mortgagee  could  not,  without 
having  given  the  mortgagor  notice  of  his  intention  to  treat  him  as  a 
tenant,  distrain  after  the  lapse  of  more  than  a  year  from  default,  as  for  a 
year's  rent  in  arrear.  Clowes  v.  Hughes,  L.  R.,  5  Ex.  160.  See  further 
Walker  v.  Giles,  6  C.  B.  662  ;  Pinhom  v.  Souster,  8  Exch.  763  ;  Brown 
v.  Metropolitan  Counties  Insur.  Soc,  1  E.  &  E.  832  ;  28  L.  J.,  Q.  B.  236  ; 
Turner  v.  Barnes,  2  B.  &  S.  435  ;  31  L.  J.,  Q.  B.  170,  and  Scobie  v.  Collins, 
(1895)  1  Q.  B.  375.  Where  to  secure  a  mortgage  debt  due  from  two 
partners,  tenants  in  common,  they  each  separately  attorned  to  the  mort- 
gagees in  respect  of  the  land  of  which  they  were  jointly  in  occupation,  at 
a  rent  equal  to  half  the  mortgage  interest ;  it  was  held  that  the  mortgagees 
could  not  distrain  upon  the  partnership  property,  upon  the  land,  but  only 
on  the  separate  property  of  each  of  the  partners  for  the  rent  due  from 
him.  Ex  pte.  Parke,  L.  R.,  18  Eq.  381.  The  Bills  of  Sale  Act,  1878 
(41  &  42  V.  c.  31),  s.  6,  cited^josf,  p.  1182,  avoids,  as  against  the  execution 
creditors  and  trustee  in  bankruptcy  of  the  grantor,  certain  instruments  of 
attornment  giving  a  power  of  distress  as  security  for  a  debt.  See  cases 
thereon,  post,  p.  1191. 

An  attornment  by  a  tenant  of  land  to  a  receiver  appointed  by  the  Court 
of  Chancery  to  collect  the  rents,  and  payment  of  rent  to  such  receiver, 
create  a  tenancy  by  estoppel  between  the  tenant  and  receiver,  although  it 
appears  on  the  lease  that  the  receiver  has  not  the  legal  reversion.  Dancer 
v.  Hastings,  12  B.  Moo.  34;  Jolly  v.  Arbuthnot,  4  De  Gv  &  J.  224;  28 
L.  J.,  Ch.  547.  But,  such  attornment  and  payment  do  not  operate  to 
enable  the  person,  who  is  found  ultimately  to  have  the  legal  title  to  the 
land,  to  treat  the  tenant  as  his  tenant,  and  to  distrain  for  rent.  Evans  v. 
Matthias,  7  E.  &  B.  590  ;  26  L.  J.,  Q.  B.  309.  The  plaintiff  paid  rent  to 
A.  as  agent  for  W.  and  B.  trustees  of  C,  receiving  receipts,  "  For  the 
trustees  of  C. ;  "  the  legal  estate  was  assigned  without  the  plaintiff's 
knowledge  to  W.  and  N.,  and  he  continued  to  pay  rent  to  A.,  and 
received  receipts  as  before,  A.  paying  over  the  rent  to  W.  and  N. ;  W.  and 
N.  having  distrained,  proved  all  the  above  facts  except  the  assignment  to 
them  ;  held,  that  there  was  some  evidence  of  title  in  W.  and  N.,  as 
against  the  plaintiff,  to  support  an  avowry  for  rent.  Hitchings  v. 
Thompson,  5  Exch.  50. 

One  or  two  joint  tenants  may  demise  his  or  their  interest  to  another 
joint  tenant,  so  as  to  create   the   relationship    of   landlord   and   tenant 
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between  them,  with  a  right  to  distrain.  Cowper  v.  Fletcher,  6  B.  &  S. 
464  ;  34  L.  J.,  Q.  B.  187.  So,  in  the  case  of  tenants  in  common.  See 
Leigh  v.  Dicheson,  12  Q.  B.  D.  194. 

Where  a  tenant  is  holding  premises  under  the  provisions  of  14  &  15 
V.  c.  25,  s.  1  (ante  p.  335),  after  the  expiration  of  his  former  landlord's 
title,  until  the  end  of  the  current  year  of  the  tenancy,  the  succeeding  land- 
lord is  entitled  to  distrain  on  him  for  the  proportionate  part  of  the  rent, 
due  from  the  determination  of  his  former  landlord's  title,  to  the  expiration 
of  the  tenancy.     Haines  v.  Welch,  L.  R.,  4  C.  P.  91,  cited  ante,  p.  335. 

Although  the  11  G.  2,  c.  19,  s.  22,  enables  the  defendant  to  avow  without 
setting  out  all  the  particulars  of  title,  still  the  terms  of  the  tenancy  must 
be  proved  as  laid  ;  the  large  powers  of  amendment  now,  however,  render 
few  of  the  cases  on  the  subject  of  such  variance  of  much  guide  under  the 
present  procedure,  and  they  are  therefore  omitted  in  the  present  edition. 
As  to  amendments,  vide  ante,  pp.  292  et  seq. 

A  letting  "at  1201.  a  year,"  determinable  by  "six  months'  notice  at 
any  quarter,"  does  not  make  a  quarterly  but  a  yearly  reservation.  Collett 
v.  Curling,  10  Q.  B.  785.  A  lease  at  a  rent  of  401.,  with  a  covenant  to 
make  an  allowance  out  of  it  of  51.  payable  to  third  persons,  should  be 
alleged  as  a  lease  at  a  rent  of  40Z.  Davies  v.  Stacey,  12  Ad.  &  E.  506. 
Proof  of  a  tender  by  plaintiff  of  "  a  year's  rent"  in  November,  without 
stating,  at  the  time,  when  it  became  due  or  the  terms  of  the  holding,  is 
no  proof,  per  se,  of  a  holding  from  Michaelmas  to  Michaelmas  as  stated  in 
the  avowry.  Knight  v.  M'Douall,  12  Ad.  &  E.  438.  A.  demised  land  Y. 
to  B.,  who  also  held  the  adjoining  land  Z.,  and  by  the  lease  B.  gave  A.  a 
right  of  distress  over  lands  Y.  and  Z.  for  the  rent  reserved.  It  was  held 
that,  at  any  rate  in  equity,  A.  might  distrain  on  the  lands  Z.  the  goods  of 
C,  to  whom  B.  had  assigned  his  interest  in  the  lands  Y.  and  Z.  with 
notice  of  the  terms  of  the  lease.  Daniel  v.  Stepney,  L.  R.,  9  Ex. 
185,  Ex.  Ch. 

A  tenant  cannot  be  allowed  to  dispute  the  title  of  his  landlord,  even 
though  it  be  founded  in  fraud.  Parry  v.  House,  Holt,  N.  P.  489,  vide 
ante,  pp.  333,  340,  657,  658.  On  this  principle,  where  the  plaintiff  in 
replevin  came  into  the  occupation  of  premises  under  a  person  who  had 
submitted  to  a  distress  by  the  defendant,  it  was  held  that  he  could  not 
dispute  the  title  of  the  defendant,  though  the  latter  had  put  in  evidence  a 
deed  which  showed  that  the  plaintiff's  predecessor  occupied  under  a  lease 
to  which  the  defendant  was  a  stranger.  Cooper  v.  Blandy,  1  N.  C.  45. 
So,  where  the  plaintiff,  being  put  into  possession  by  A.,  was  afterwards 
told  bond  fide  by  A.  that  the  defendant  was  entitled,  and  thereupon  paid 
defendant  his  rent,  the  plaintiff  cannot  afterwards  set  up  the  title  of  a 
third  person  who  has  taken  no  steps  to  eject  him.  Hall  v.  Butler,  10 
Ad.  &  E.  204.  But,  where  the  plaintiff  came  in  under  another  person  and 
not  under  the  defendant,  and  had  paid  rent  to  the  defendant  in  ignorance 
of  a  defect  in  his  title,  it  was  held  that  the  plaintiff  might  show  his  want 
of  title.  Rogers  v.  Pitcher,  6  Taunt.  202  ;  Gregory  v.  Doidge,  3  Bing. 
474  ;  Claridg'e  v.  Mackenzie,  4  M.  &  Gr.  143.  It  was  held  by  Charles,  J., 
on  a  trial  that  the  estoppel  did  not  bind  a  third  person,  who  brought  her 
goods  on  the  land  with  the  licence  of  the  tenant,  and  that  she  claiming 
no  interest  in  the  land,  might  prove  that  the  landlord  had  no  title,  and 
recover  her  goods.  Tadman  v.  Henman,  (1893)  2  Q.  B.  168.  Sed  quaere  ? 
for  the  seisin  of  the  landlord  had  not  been  disturbed. 

The  plaintiff  may  show  that  the  defendant's  title  expired  before  the  rent 
became  due.  Downs  v.  Cooper,  2  Q.  B.  256.  See  Doe  d.  Marriott  v. 
Edwards,  5  B.  &  Ad.  1065,  ante,  p.  992 ;  and  a  tenant  may  show  his  land- 
lord's title  expired,  though  he  has  paid  rent  to  him  after  such  expiration, 
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provided  the  rent  was  paid  in  ignorance  of  the  defect  in  the  landlord's 
title,  although  he  knew  that  it  was  disputed.  Fenner  v.  Duplock,  2  Bing. 
10 ;  see  also  cases  ante,  p.  334.  The  plaintiff  may  dispute  the  avowant's 
derivative  title  from  the  person  who  let  the  plaintiff  into  possession  under 
a  denial  of  the  tenancy.  Rogers  v.  Pitcher,  ante,  p.  1072.  An  estoppel 
must  be  mutual,  and  if  the  landlord  is  not  estopped,  neither  is  the  tenant. 
Brereton  v.  Evans,  Cro.  Eliz.  700  ;  Howe  v.  Scarrot,  4  H.  &  N.  723  ;  28 
L.  J.,  Ex.  325,  ante,  p.  334. 

If  an  administrator  makes  an  underlease  of  a  term  of  the  deceased, 
reserving  rent  to  himself,  his  executors,  &c,  it  seems  that  though  the 
latter  shall  have  the  rent,  they  cannot  distrain  for  it,  because  the  rever- 
sion is  in  the  administrator  de  bonis  non.  Drue  v.  Baylye,  Freem.  392, 
403  ;  2  Lev.  100  ;  2  Wins.  Exors.,  9th  ed.  801. 

"Where  a  termor  has  let  for  the  whole  of  his  term,  this  operates  as  an 
assignment,  and  he  cannot,  at  common  law,  distrain  for  the  rent  received. 
Brooke,  Abr.  Dette,  pi.  39  ;  Bac.  Abr.  Distress  (A)  ;  Parmenter  v.  Webber, 
8  Taunt.  593  ;  2  B.  Moo.  656 ;  see  Beardman  v.  Wilson,  L.  K.,  4  C.  P.  57. 
It  has,  however,  been  suggested  that  the  rent  reserved  on  the  lease,  where 
the  lessor  retains  no  reversion,  is  a  rent-seek,  for  which  the  4  G.  2,  c.  28, 
s.  5,  gives  a  right  of  distress,  and  that  the  defendant  might  avow  under 
that  statute.     Pascoe  v.  Pascoe,  3  N.  C.  905,  per  Cur. 

An  eviction,  which  has  happened  before  the  rent  became  due,  is  a  good 
defence.  Boodle  v.  Cambell,  7  M.  &  Gr.  386.  But,  it  seems,  it  must  be 
an  actual,  not  a  constructive,  eviction.  Delaney  v.  Fox,  2  C.  B.,  N.  S. 
768 ;  26  L.  J.,  C.  P.  250,  cited  ante,  p.  995.  And  as  to  eviction,  see  ante, 
pp.  341,  718.  So,  a  surrender  is  a  good  defence.  See  ante,  pp.  336  et  seq., 
718.  So  the  plaintiff  may  show  that  the  defendant's  title  to  a  rent-service 
has  been  extinguished  by  the  Statute  of  Limitations,  3  &  4  W.  4,  c.  27, 
ss.  3,  34,  and  the  K.  P.  L.  Act,  1874,  s.  1,  ante,  pp.  1052,  1057.  Owen  v. 
De  Beauvoir,  16  M.  &  W.  547  ;  5  Exch.  166,  Ex.  Ch. 

Denial  of  rent  being  in  arrear, .]  Where  rent  was  reserved  "payable 
quarterly  on  the  usual  quarter  days  and  always  if  required  in  advance," 
the  landlord  may  demand  payment  in  advance  at  any  time  during  the 
quarter,  and  may  distrain  immediately  after  the  demand.  L.  d  Westmin- 
ster Loan,  dc,  Co.  v.  L.  &  N.  W.  By.  Co.,  (1893)  2  Q.  B.  49,  52,  53.  In 
answer  to  an  avowry  for  rent,  the  plaintiff  may  show  that  he  has  paid  an 
amount  equivalent  to  the  rent,  under  compulsion  or  threat  of  distress  or 
eviction,  to  a  superior  landlord  or  a  prior  incumbrancer.  Sapsford  v. 
Fletcher,  4  T.  R.  511;  Taylor  v.  Zamira,  6  Taunt.  524;  Stubbs  v. 
Parsons,  3  B.  &  A.  516  ;  Underhay  v.  Bead,  20  Q.  B.  D.  209,  C.  A.  The 
payment  is  not  the  less  compulsory  because  the  ground  landlord  has 
allowed  the  occupier  time  to  pay.  Carter  v.  Carter,  5  Bing.  406.  And 
rent  growing  due,  as  well  as  that  already  accrued  due,  is  discharged  by 
such  a  payment.  Id.  Payment  by  a  lodger  to  his  superior  landlord,  on 
a  threat  of  distress,  of  rent  due  from  the  lodger  to  the  mesne  landlord, 
under  34  &  35  V.  c.  79,  s.  1  {ante,  p.  890),  is  made  payment  to  the  latter 
by  sect.  3.  So  the  plaintiff  may  show  payment  of  property  tax  in  respect  of 
the  premises,  by  the  j>laintiff  or  the  previous  tenant  since  the  last  payment 
of  rent ;  Clennel  v.  Bead,  7  Taunt.  51 ;  or,  payment  of  rates  which  he 
may  deduct  under  32  &  33  V.  c.  41,  s.  1 ;  or,  under  the  Rating  Act,  1874 
(37  &  38  V.  c.  54),  ss.  5,  6,  8,  9  ;  or  the  Public  Health  Act,  1875  (38  &  39  V. 
c.  55),  s.  214.  A  mere  demand  made  on  the  tenant  without  actual  pay- 
ment is  not  sufficient.  Byan  v.  Thompson,  L.  R.,  2  C.  P.  144.  cited  ante, 
p.  895  ;  see  also  Action  for  use  and  occupation — Payment,  ante,  p.  342, 
and  Action  for  rent  on  indenture  of  demise — Defence — Payment,  ante, 
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p.  721.  The  delivery  to,  and  acceptance  by,  the  landlord  of  a  bill  of 
exchange  or  promissory  note  for  the  amount  of  rent  due  affords  no  answer 
at  law,  for  the  claim  for  rent,  even  on  a  parol  demise,  is  of  equal  degree 
with  a  specialty  debt  (vide  ante,  p.  685),  unless  the  note  be  accepted  in 
accord  and  satisfaction,  or  payment ;  Davis  v.  Gyde,  2  Ad.  &  E.  623 ; 
Parrott  v.  Anderson,  7  Exch.  93  ;  21  L.  J.,  Ex.  291 ;  it  is,  however, 
some  evidence  of  an  agreement  by  the  landlord  to  suspend  his  right  of 
distress  during  the  currency  of  the  bill.  Palmer  v.  Bramley,  (1895) 
2  Q.  B.  405.  An  agreement  to  take  interest  on  the  rent  in  arrear  does 
not  take  away  the  right  of  distress.     Skerry  v.  Preston,  2  Chit.  245. 

Authority  to  distrain.']  If  the  plaintiff  deny  that  the  defendant  is 
bailiff,  as  stated  in  the  cognizance,  the  defendant  must  prove  his 
authority  to  make  the  distress,  and  a  recognition  of  his  act  will  be  equiva- 
lent to  a  previous  command.  Trevillian  v.  Pine,  11  Mod.  112  ;  1  Wins. 
Saund.  347  c.  (4).  And  the  ratification  may  be  after  action.  Per  Curiam 
in  Whitehead  v.  Taylor,  10  Ad.  &  E.  213.  One  joint  tenant,  or  copar- 
cener, or  co-heir  in  gavelkind,  has  an  authority  in  law,  without  proof  of 
any  express  command,  to  distrain  as  bailiff  of  his  co-tenant  ;  Leigh  v. 
Shepherd,  2  B.  &  B.  465  ;  but,  it  is  not  clear  that  he  can  distrain  for  the 
rest,  notwithstanding  the  express  dissent  of  his  co-tenants.  S.  C.  ; 
Robinson  v.  Hofman,  4  Bing.  562.  A  tenant  in  common  cannot  avow  as 
bailiff  of  his  co-tenant  without  his  authority.  See  Harrison  v.  Barnby, 
5  T.  R.  246.  A  corporation  may  appoint  a  bailiff  to  distrain  without 
deed.  Smith  v.  Birmingham  Gas  Co.,  1  Ad.  &  E.  526.  Where 
defendant  makes  a  cognizance,  as  bailiff  of  an  executor,  for  rent  due  to 
the  testator,  it  is  enough  to  prove  a  distress  by  the  testator's  direction, 
made  after  his  death  and  before  probate,  but  subsequently  adopted  by 
the  executor.  Whitehead  v.  Taylor,  10  Ad.  &  E.  210.  If  a  lessor,  having 
mortgaged  his  reversion,  is  permitted  by  the  mortgagee  to  continue  in 
receipt  of  the  rent  incident  to  that  reversion,  he,  during  such  possession, 
is  ex  presumptione  juris  authorised,  if  it  should  become  necessary,  to 
realize  the  rent  by  distress,  and  to  distrain  for  it  in  the  mortgagee's 
name  as  his  bailiff.  Trent  v.  Hunt,  9  Exch.  14  ;  22  L.  J.,  Ex.  318.  So, 
where  the  assignee  of  the  equity  of  redemption  has  paid  off  the  mortgage, 
and  obtained  from  the  mortgagee  authority  to  receive  the  rents,  he  may 
distrain  in  the  mortgagee's  name  before  transfer.  Snell  v.  Finch,  13  C.  B., 
N.  S.  651 ;  32  L.  J.,  C.  P.  117.  If  a  person,  having  authority  to  distrain 
for  rent  due  to  another,  say  at  the  time  that  he  distrains  for  rent  due  to 
himself,  he  may  nevertheless  justify  as  bailiff  of  the  other.  Trent  v. 
Hunt,  supra. 

A  warrant  of  distress,  directed  to  two  jointly,  in  a  matter  connected 
with  the  execution  of  a  public  authority,  may  be  executed  by  one.  Lee  v. 
Vessey,  1  H.  &  N.  90 ;  25  L.  J.,  Ex.  271. 

A  bailiff,  who  has  been  withdrawn  by  the  landlord,  cannot  go  on  and 
sell  the  goods  seized  for  the  purpose  of  defraying  his  charges.  Harding 
v.  Hall,  14  L.  T.  410,  Ex.,  E.  T.  1866. 

Evidence  on  other  replies  shoiving  the  illegality  of  the  distress.]  The 
evidence  requisite  to  be  given  on  these  replies  will  be  gathered  from  what 
has  been  said  under  Illegal  Distresses,  ante,  pp.  885  et  seq. 

Evidence  on  avoivry  for  damage  feasant.]  The  stat.  11  G.  2,  c.  19,  s.  22, 
ante,  p.  1068,  applies  to  distress  for  rent  only ;  the  defendant  must,  there- 
fore, in  the  case  of  distress  for  damage  feasant,  set  up  his  title  specially 
by  the  avowry.   Where  the  defendant  avows  taking  cattle  damage  feasant, 
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and  pleads  that  the  locus  in  quo  is  his  soil  and  freehold,  the  plaintiff  may 
deny  it,  and  the  evidence  in  such  case  will  be  the  same  as  under  the 
defence  of  title  in  the  defendant  in  trespass  qu.  cl.  fr.     See  ante,  p.  926. 

Or,  the  plaintiff  may  plead  the  defect  of  fences  which  the  defendant 
was  bound  to  repair,  whereby  the  cattle  escaped ;  Bailey  v.  Appleycvrd, 
8  Ad.  &  E.  161 ;  a  right  of  common,  of  way,  &c. ;  Com.  Dig.  Pleader 
(3  K.  24,  25)  ;  in  which  cases  the  evidence  will  of  course  depend  upon  the 
issue  joined. 

Where  cattle,  being  lawfully  driven  along  a  highway,  stray  into  an 
adjoining  field,  through  the  defect  of  fences,  the  owner  is  bound  to  remove 
them  within  a  reasonable  time,  but  the  owner  of  the  field  cannot  distrain 
them  immediately  ;  what  is  a  reasonable  time,  under  all  the  circumstances 
of  the  case,  is  for  the  jury.  Goodwyn  v.  Cheveley,  4  H.  &  N.  631 ;  28  L.  J., 
Ex.  298.  If  cattle  get  into  the  defendant's  field  through  defect  in  a  fence, 
which  he  is  bound  to  keep  up,  and  then  break  through  a  good  fence  into 
another  field  of  the  defendant's,  he  cannot  distrain  them  damage  feasant, 
for  the  damage  was  the  natural  result  of  his  own  default.  Singleton  v. 
Williamson,  7  H.  &  N.  410;  31  L.  J.,  Ex.  17. 

As  to  the  obligation  to  repair  fences,  the  general  rule  of  law  is  that  a 
man  is  only  bound  to  keep  his  cattle  from  trespassing  on  the  land  of 
others.  Per  Bailey,  J.,  in  Boyle  v.  Tamlyn,  6  B.  &  C.  337  ;  3  Dyer,  372 
(10) ;  Fitz.  N.  B.  128,  note  by  Ld.  Hale.  But,  the  owner  and  occupier 
of  one  close  may  be  bound,  by  prescription,  to  fence,  not  only  to  keep  his 
own  cattle  in,  but  as  against  those  of  the  occupier  of  the  adjoining  close. 
S.  CC.  Where  the  owner  granted  close  A.  to  the  plaintiff,  and  soon 
afterwards  an  adjoining  close  B.  to  the  defendant,  it  seems  that  the  fact 
that  the  defendant  had  for  28  years,  ever  since  the  grant,  repaired  the 
fence  between  A.  and  B.,  which  was  on  his  own  ground,  was  not  evidence 
-per  se  from  which  a  jury  might  presume  that  he  had  bound  himself  by 
agreement  to  keep  up  the  fence  as  against  cattle  in  A.  Boyle  v.  Tamlyn, 
6  B.  &  C.  329.  But,  where  the  defendant  and  previous  occupiers  of  an 
ancient  copyhold  tenement  had  always  repaired  the  fence  erected  on  it, 
between  it  and  the  waste  of  the  manor,  it  was  held  that  on  the  waste 
being  inclosed  under  a  modern  inclosure  Act,  the  defendant  was  bound  to 
keep  up  the  fence  against  cattle  on  the  new  inclosure,  as  a  jury  might 
presume  that  the  grantee  of  the  ancient  inclosure  had  taken  it  subject  to 
the  obligation  to  fence  agamst  the  cattle  on  the  waste.  Barber  v. 
Whiteley,  34  L.  J.,  Q.  B.  212.  A  landowner  who  lets  part  of  his  own 
land  is,  as  against  his  tenant,  under  no  further  obligation  to  fence,  than 
he  would  be  as  against  a  stranger.  Ershine  v.  Adeane,  L.  R.,  8  Ch.  756. 
The  prescriptive  obligation  of  the  person  bound  to  repair  is  to  maintain, 
at  his  peril,  a  sufficient  fence  at  all  times,  without  notice  to  repair  it ;  and 
if  he  fail  to  do  so,  he  is  liable  for  all  damages  not  resulting  from  act 
of  God,  or  vis  major.  Lawrence  v.  Jenkins,  L.  R.,  8  Q.  B.  274.  The 
damages  in  respect  of  which  the  distress  may  be  made  includes  injuries  to 
animals.     Boden  v.  Roscoe,  (1894)  1  Q.  B.  608. 

A  locomotive  engine  wrongfully  on  a  railway  is  liable  to  be  distrained 
damage  feasant,  the  remedies  given  by  8  &  9  V.  c.  20,  ss.  115,  116,  being 
cumulative.  Ambergate,  dtc,  By.  Go.  v.  Midland  By.  Co.,  2  E.  &  B.  793  ; 
23  L.  J.,  Q.  B.  17. 

Tender  of  rent  or  amends.]  To  an  avowry  for  rent  the  plaintiff  may 
plead  a  tender  of  the  rent ;  to  an  avowry  for  damage  feasant  a  tender  of 
amends. 

A  tender  before  distress  makes  the  taking  unlawful  ;  after  distress,  and 
before  impounding,  it  makes  the  detention  unlawful.     Six  Carpenters' 
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case,  8  Eep.  147  a  ;  Gulliver  v.  {Josens,  1  C.  B.  788  ;  Boring  v.  Warburton, 
E.  B.  &  E.  507  ;  28  L.  J.,  Q.  B.  31.  Tender  after  impounding  is  too  late, 
whether  the  taking  be  damage  feasant,  or  for  rent  arrear.  Pilkington's 
case,  5  Rep.  76  a;  Cro.  Eliz.  813;  Ladd  v.  Thomas,  12  Ad.  &  E.  117; 
Singleton  v.  Williamson,  7  H.  &  N.  747  ;  31  L.  J.,  Ex.  287.  Where  cattle 
are  taken  damage  feasant,  tender  of  amends  is  good,  until  they  have  been 
placed  in  a  public  pound,  even  although  they  have  been  impounded  by 
the  distrainor  on  his  premises.  Green  v.  Duckett,  11  Q.  B.  D.  275  ; 
Browne  v.  Powell,  4  Bing.  230.  Since  the  11  G.  2,  c.  19,  s.  10  (ante, 
p.  883),  an  impounding  of  cattle  on  the  premises,  with  a  notice  that  such 
cattle  are  distrained  for  rent,  has  been  held  a  complete  impounding. 
Thomas  v.  Harries,  1  M.  &  Gr.  695  (Maule,  J.,  diss.).  So  an  impounding 
on  the  premises,  leaving  a  person  in  possession,  without  moving  any  of 
the  goods,  may,  it  seems,  be  an  impounding,  so  as  to  preclude  a  tender  of 
rent,  at  all  events,  if  the  distress  be  so  conducted  with  the  tenant's 
assent.  Tennant  v.  Field,  8  E.  &  B.  336  ;  27  L.  J.,  Q.  B.  33  (Erie,  J., 
diss.)  ;  see  also  Johnson  v.  Upham,  infra.  But  it  has  been  since  held 
that  a  sale  after  a  tender  of  rent  and  costs,  made  before  the  expiration  of 
the  five  days,  though  after  impounding,  is  wrongful  within  the  equity  of 
the  stat.  2  W.  &  M.  sess.  1,  c.  5,  ante,  p.  882.  Johnson  v.  Upham,  2 
E.  &  E.  250;  28  L.  J.,  Q.  B.  252  ;  overruling  Ellis  v.  Taylor,  8  M.  &  W. 
415;  and  see  Maule's,  J.,  judgment  in  Thomas  v.  Harries,  supra,  and 
Erie's,  J.,  judgment  in  Tennant  v.  Field,  supra. 

Although  it  has  been  held  that  a  tender  of  amends  to  a  mere  bailiff  is 
not  good  ;  Pilkington's  case,  supra ;  yet  if  the  bailiff'  be  the  avowant's 
usual  receiver,  or  if  it  appear  from  other  circumstances  that  he  is  his 
agent  for  that  purpose,  such  tender  may  be  good.  Gilb.  Repl.,  4th  ed.  83  ; 
Browne  v.  Powell,  supra.  A  tender  of  rent  and  charges  is  good  if 
made  to  the  landlord,  thoiigh  after  a  broker  has  received  a  warrant  and 
has  distrained ;  Smith  v.  Goodwin,  4  B.  &  Ad.  413  ;  and  the  bailiff,  to 
whom  the  warrant  is  given  by  the  landlord,  is  authorised  virtute  officii  to 
receive  the  rent,  and  a  tender  to  him  is  good.  Hatch  v.  Hale,  15  Q.  B.  10  ; 
19  L.  J.,  Q.  B.  289  ;  and  see  Boulton  v.  Beynolds,  2  E.  &  E.  369  ;  29  L.  J., 
Q.  B.  11.  But,  a  man  left  in  possession  by  the  bailiff  or  broker,  to  whom 
the  warrant  was  given,  has  no  such  authority ;  and  a  tender  to  him 
is  bad,  at  least  where  the  tenant  is  informed  that  some  one  authorised  to 
receive  the  rent  is  within  a  convenient  distance.  S.  C.  A  tender  of  rent 
without  expenses,  after  a  warrant  of  distress  has  been  delivered  to  a 
broker,  but  before  it  has  been  executed,  is  good.  Bennett  v.  Bayes, 
5  H.  &  N.  391  ;  29  L.  J.,  Ex.  224. 

The  stat.  21  J.  1,  c.  16,  s.  5,  cited  ante,  p.  927,  does  not  apply  to 
replevin.     Allen  v.  Bayley,  2  Lutw.  1594. 

Payment  into  court.]  There  seems  now  to  be  no  provision  enabling  the 
plaintiff  in  replevin  to  pay  money  into  court ;  vide  ante,  p.  744.  Rules, 
1883,  O.  1.  r.  8,  provide  a  new  procedure  where  goods  are  detained  under 
a  hen. 

Statute  of  Limitations.]  By  stat.  21  J.  1,  c.  16,  s.  3,  an  action  of 
replevin  must  be  brought  within  6  years  after  the  cause  of  such  action. 

Damages.]  In  case  the  chattels  have  been  delivered  to  the  plaintiff  on 
the  replevin,  which  is  the  general  practice,  the  damages  recovered  by 
the  plaintiff  are  usually  confined  to  the  expense  of  the  replevin  bond. 
Tidd's  Pract.,  9th  ed.  817  ;  Wilk.  Repl.  85.  But  when  the  seizure  was 
illegal   and    not    merely  irregular    special    damage    can   be   recovered ; 
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Glbbs  v.  CruUxshanlx,  L.  E.,  8  C.  P.  454  ;  as  for  injury  to  the 
plaintiffs  reputation  as  a  trader,  Smith  v.  Enright,  (1893)  AY.  N.  173, 
M.  Sit.,  Q.  B. 

A  replevin  bond  obliges  the  plaintiff  in  a  replevin  suit  in  a  superior 
court  to  show,  not  only  a  successful  result,  but  also  that  he  had  good 
ground  for  believing  either  that  title  was  in  question,  or  that  the  rent  or 
damage  exceeded  20/.  See  51  &  52  V.  c.  43,  Part  vi.,  cited  ante, 
pp.  743,  744.  It  may  therefore  be  desirable  in  some  cases,  for  the 
successful  plaintiff  to  procure  either  at,  or  after,  the  trial  some  declaration 
or  certificate  by  the  judge  that  the  plaintiff  had  such  ground.  It  does  not, 
however,  appear  to  be  expressly  made  obligatory  on  the  judge  by  any 
statute  to  give  such  certificate.  In  Tunnicliffe  v.  Wilmot,  2  Car.  &  K. 
626,  it  seems  to  have  been  refused  only  because  the  plaintiff  had  failed  at 
the  trial.  The  certificate  for  costs  given,  under  the  County  Courts  Act, 
1888,  s.  116,  ante,  p.  301,  is  not  of  equivalent  value. 
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EVIDENCE   IN   ACTIONS  BY  AND   AGAINST 
PARTICULAR  PERSONS. 


ACTIONS  BY  AND  AGAINST  CARRIERS. 
See  ante,  pp.  622  et  seq. 


ACTIONS  BY  AND  AGAINST  COMPANIES,  &c. 

Under  this  head  will  be  found  the  decisions  and  statutory  provisions  so 
far  as  may  be  useful  for  the  purposes  of  this  work,  relating  to — 1.  Corpo- 
rations in  general  ;  2.  Companies  registered  under  the  Companies  Acts, 
1862,  1867  ;  3.  Companies  registered  under  the  Joint  Stock  Companies 
Act,  1844  (7  &  8  V.  c.  110) ;  4.  Companies  incorporated  by  statute  within 
the  Companies  Clauses  Consolidation  Act,  1845  ;  5.  Banking  companies 
registered  under  7  G.  4,  c.  46,  and  other  companies  entitled  to  sue  and  be 
sued  in  the  name  of  their  public  officer,  &c. ;  6.  Companies  constituted  by 
charter  or  letters  patent,  under  the  stat.  7.  W.  4  &  1  V.  c.  73. 

Companies  formed  hi  either  of  the  above  ways  are  usually  called  public 
companies  ;  but  whether  the  term  "public  "  may  not  extend  to  unincor- 
porated companies,  of  which  the  shares  are  transferable  generally  to  any 
one  at  will,  is  open  to  question;  see  Macintyre  v.  Connell,  1  Sim.  N.  S. 
225;  20  L.  J.,  Ch.  286;  Nicholls  v.  Bosewarne,  6  C.  B.,  N.  S.  480;  28 
L.  J.,  C.  P.  273.  The  company  mentioned  in  the  last  case  was  a  "  cost- 
book  "  company,  of  the  kind  called  in  Sibley  v.  Minton,  27  L.  J.,  Ch.  53, 
a  "monster  partnership,"  the  nature  of  which  and  the  powers  and  lia- 
bilities of  the  members  of  which  have  been  discussed  in  Dickinson  v. 
Valpy,  10  B.  &  C.  128  ;  Tredwen  v.  Bourne,  6  M.  &  W.  461 ;  Hawtayne  v. 
Bourne,  7  M.  &W.  595  ;  Hawken  v.  Bourne,  8  M.  &W.  703 ;  Bicketts  v. 
Bennett,  4  C.  B.  686;  Watson  v.  Spratley,  10  Exch.  222  ;  24  L.  J.,  Ex. 
53 ;  Clarke  v.  Hart,  6  H.  L.  C.  633  ;  27  L.  J.,  Ch.  615  ;  Hybart  v.  Barker, 
4  C.  B.,  N.  S.  209 ;  27  L.  J.,  C.  P.  120  ;  In  re  Frank  Mills  Mining  Co., 
23  Ch.  D.  52,  C.  A. ;  and  in  other  cases  cited  in  Collier  on  Mines,  Ch.  3, 
sects.  5  and  6.  In  Be  Bodmin  United  Mines  Co.,  23  Beav.  370;  26  L.  J., 
Ch.  570,  Romilly,  M.R.,  held  that  whether  a  mine  was  constituted  on  the 
cost-book  principle,  and  what  was  the  meaning  of  the  term,  was  a  ques- 
tion of  fact  on  evidence,  and  would  not  be  judicially  noticed  by  the  court ; 
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but  the  constitution  of  these  associations  has  been  since  recognized  by  the 
legislature  in  the  Stannaries  Act,  1869  (32  &  33  V.  c.  19). 

The  crown  by  exercise  of  its  prerogative  can  create  a  corporation  by 
charter,  and  when  so  created  the  liability  of  the  individual  members  for 
the  liabilities  of  the  corporation  ceases,  and  cannot,  at  common  law,  be 
reserved  by  the  terms  of  the  charter.  Under  7W.4&1V.  c.  73,  ss.  4,  29, 
p>ost,  pp.  1117,  1118,  the  liability  of  the  members  may,  notwithstanding 
the  incorporation  of  the  company,  be  limited  to  a  certain  extent  per  share. 
Lindley  on  Companies,  5th  ed.  251,  252. 

Actions  by  or  against  the  members  of  projected  or  inchoate  companies, 
or  of  unincorporated  companies,  being  mere  voluntary  associations  not 
legally  invested  with  any  collective  or  corporate  character,  have  been 
noticed  ante,  pp.  558  et  seq. 

For  actions  by  subscribers  or  allottees  to  recover  back  deposits  or 
money  advanced  on  projects  which  have  failed,  or  are  impeached  for 
fraud,  see  Action  for  money  had  and  received,  ante,  pp.  601,  607. 

Actions  against"  allottees  of  shares  for  non-payment  of  deposits  are  not 
distinguishable  from  ordinary  cases  of  contract :  see  Woolmer  v.  Toby,  10 
Q.  B.  691,  cited  ante,  p.  94. 

Actions  against  railway  companies  as  carriers,  will  be  found  under  the 
head  of  Actions  against  carriers,  ante,  pp.  622  et  seq.  The  evidence  in 
actions  against  corporations  for  negligence  or  other  torts  will  be 
found  under  the  proper  heads,  ante,  pp.  762,  782  et  seq.  ;  and  post, 
pp.  1082  et  seq. 

As  to  the  effect  of  the  books,  &c,  of  public  companies,  vide  ante,  p.  213  ; 
and  as  to  the  admissibility  of  certified  or  examined  copies  of  such  books, 
ante,  pp.  98  et  seq. 


1.   Corporations  in  General. 

Common  law  corporations  aggregate  caimot  sue  or  defend  otherwise 
than  by  their  solicitor ;  Co.  Litt.  66  b  ;  who  must  be  appointed  under 
their  common  seal.  Arnold  v.  Mayor  of  Poole,  4  M.  &  Gr.  860.  But  a 
corporation  is  bound  by  the  act  of  their  solicitor,  so  far  as  the  opposite 
party  is  concerned,  although  there  is  no  such  appointment  under  seal. 
Faviell  v.  E.  Counties  By.  Co.,  2  Exch.  344. 

A  corporation  must  sue  and  be  sued  in  the  corporate  name.  It  need 
not  be  alleged  in  the  statement  of  claim  against  a  corporation  that  it  is 
incorporated,  using  the  name  it  is  known  by  is  sufficient.  Woolf  v.  City 
Steam  Boat  Co.,  7  C.  B.  103. 

Contracts  by  corporations.]  As  a  general  rule,  corporations  can  onlv 
contract  under  their  common  seal.  Com.  Dig.  Franchise  (F  13).  To  this 
general  rule  there  are  exceptions  which  were  formerly  "  classed  under  one 
of  two  heads  : — First,  when  the  acts  done  are  such  as  the  corporation,  by 
its  very  constitution,  is  appointed  to  do,  as  in  the  case  of  trading  corpora- 
tions, whose  duty,  by  their  very  appointment,  being  to  draw  bills  of 
exchange,  they  may  do  it  without  affixing  the  common  seal.  Secondly, 
when  the  acts  are  required  for  convenience,  management  and  comfort  as 
in  the  cases  cited  in  Com.  Dig.  itbi  supra;  as  where  either  the  acts  are 
trivial  in  their  nature  and  of  frequent  occurrence,  so  that  the  doing  them 
in  the  usual  way  would  be  inconvenient  or  absurd,  or  such  that  an  over- 
ruling necessity  requires  them  to  be  done  at  once ;  in  that  case  also  the 
corporation  may  rjroceed  by  parol  instead  of  affixing  the  seal  according  to 
the  proper  and  regular  course."     Biggie  v.  L.  <£•  Blackmail  By.  Co.,  5 
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Exch.   450,  per  Alderson,  B. ;    Wells  v.   King  ston-upon-H  all,  L.  R.,   10 
C.  P.  402. 

But  recent  cases  have  decided  that  "  these  exceptions  apply  to  all 
contracts  by  trading  corporations  entered  into  for  the  purposes  for  which 
they  are  incorporated.  A  company  can  only  carry  on  business  by  agents, 
managers,  and  others  ;  and  if  the  contracts  made  by  these  persons  are 
contracts  which  relate  to  objects  and  purposes  of  the  company,  and  are 
not  inconsistent  with  the  rules  and  regulations  which  govern  their  acts, 
they  are  valid  and  binding  upon  the  company  though  not  under  seal ;  " 
these  exceptions  are  not  limited  to  transactions  of  frequent  occurrence 
and  small  importance.  S.  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.,  3  C.  P. 
462,  469,  per  Bovill,  C.J. ;  followed  by  Ex.  Ch.,  S.  C,  L.  R.,  4  C.  P.  617. 
In  the  judgment  in  this  case  the  previous  cases  are  reviewed. 

Where  a  company,  incorporated  by  charter  for  the  purpose  of  trading 
as  shipowners,  and  doing  all  such  matters  as  might  be  incidental  to  such 
undertaking,  made  a  contract  with  A.  to  go  out  to  Sydney  and  bring  home 
a  disabled  ship  belonging  to  the  company ;  it  was  held,  that  A.  might  sue 
the  company  for  breach  of  the  contract,  though  not  under  seal.  Hender- 
son v.  Australian,  dc,  Steam  Navigation  Co.,  5  E.  &  B.  409;  24  L.  J., 
Q.  B.  322.  So,  where  the  same  company  contracted  with  the  defendant 
by  parol,  for  the  supply  to  the  company  of  a  quantity  of  ale  ;  the  ale  was 
delivered  aud  paid  for  by  the  company,  but  turned  out  to  be  unfit  for  use  : 
it  was  held,  that  the  defendant  was  liable,  although  the  contract  was  not 
under  the  seal  of  the  company.  Australian,  dc,  Steam  Navigation  Co.  v. 
Marzetti,  11  Exch.  228;  24  L.  J.,  Ex.  273;  see  also  Renter  v.  Electric 
Telegraph  Co.,  6  E.  &  B.  341  ;  26  L.  J.,  Q.  B.  46.  A  company  incorpo- 
rated under  the  Companies  Act,  1862,  for  the  working  of  collieries, 
contracted  with  an  engineer  for  the  supply  of  engines  for  that  purpose, 
and  paid  him  part  of  the  price ;  it  was  held  that  the  company  could  sue 
for  a  breach  of  such  contract  although  it  was  not  under  seal.  S.  of 
Ireland  Colliery  Co.  v.  Waddle,  supra.  See  also  In  re  Contract 
Corporation,  L.  R.,  8  Eq.  14. 

But  where,  although  the  company  is  a  trading  one,  the  contract  is  not 
within  the  scope  of  its  business,  it  does  not  fall  within  the  exception. 
Copper  Miners'  Co.  v.  Fox,  16  Q.  B.  229  ;  20  L.  J.,  Q.  B.  1?4.  And  quaere 
— whether  the  contract,  even  if  by  deed,  would  have  been  binding  on  the 
company,  as  it  was  ultra  vires  ?  Vide  ante,  p.  636.  In  the  case  of 
London  Dock  Co.  v.  Sinnott,  8  E.  &  B.  347  ;  27  L.  J.,  Q.  B.  129,  it  was 
held,  that  the  plaintiffs  (a  dock  company  incorporated  by  statute)  could 
not  sue  on  the  defendant's  refusal  to  execute  a  formal  contract  for 
scavenging  the  docks,  his  promise  to  do  so  not  having  been  accepted  by 
the  plaintiffs  under  seal.  This  has  been  distinguished  from  the  other 
cases  on  the  ground  that  it  was  not  a  contract  of  a  mercantile  character ; 
it  was  not  a  contract  for  work  done  by  the  defendant  for  the  company, 
but  a  contract  to  enter  into  another  contract.  L.  R.,  3  C.  P.  471,  per 
Bovill,  C.J. 

Where  the  corporation  is  not  a  trading  one,  the  rule  laid  down  by 
Alderson,  B.,  ante,  p.  1079,  seems  to  be  still  correct,  at  least  where  the 
contract  is  executory.  Thus,  a  contract  for  the  engagement  of  a  clerk 
to  the  master  of  a  workhouse  by  a  board  of  guardians  must,  to  bind 
them,  be  under  their  common  seal.  Austin  v.  Bethnal  Green  Guardians, 
L.  R.,  9  C.  P.  91.  So,  in  the  case  of  a  contract  by  a  municipal  corpora- 
tion for  letting  tolls.  Kidderminster,  Mayor,  dc.  of,  v.  Hardwich,  L.  R., 
9  Ex.  13  ;  or  for  accepting  the  surrender  of  a  lease,  and  granting  a  fresh 
one.  Oxford,  Mayor  of,  v.  Crow,  (1893)  3  Ch.  535.  But,  where  the 
contract  falls  within  the  purposes  for  which  the  corporation  was  created 
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and  has  been  executed,  if  the  corporation  have  received  the  goods  or 
accepted  the  benerit  of  the  contract,  it  has  been  held  that  the  objection 
that  the  contract  is  not  under  seal  is  then  no  longer  tenable  ;  as  where 
buildings  are  erected,  or  goods  supplied,  for  the  inmates  of  the  workhouse 
on  the  order,  properly  given,  of  guardians.  Sanders  v.  St.  NeoVs  Union, 
8  Q.  B.  810  ;  Clarke  v.  CuekfieU  Union,  21  L.  J.,  Q.  B.  349  ;  Nicholson 
v.  Bradfield  Union,  L.  R.,  1  Q.  B.  620.  See  E.  London  Waterworks  v. 
Bailey,  4  Bing.  283,  287,  per  Best,  C.J. ;  Lowe  v.  L.  d  N.  W.  By.  Co., 
18  Q.  B.  632,  636;  21  L.  J.,  Q.  B.  361;  per  Ld.  Campbell,  C.J. ; 
Australian  B.  Mail  S.  N.  Co.  v.  Marzetti,  11  Exch.  228;  24  L.  J.,  Ex. 
273.  This  principle  was,  however,  doubted  by  the  C.  A.  in  Hunt  v. 
Wimbledon  Local  Board,  infra,  in  which  case,  however,  the  court  held 
that  the  contract  was  not  executed,  so  that  the  benefit  thereof  had  not 
been  received  by  the  corporation.  See  also  Church  v.  Imperial  Gas  Co., 
6  Ad.  &  E.  846,  859,  per  Ld.  Denman,  C.J.  ;  and  Young  v.  Cor.  of  Leam- 
ington, infra.  An  implied  promise  by  a  corporation  to  pay  for  work  done 
for  them,  extra  a  contract,  can  only  arise  in  such  cases  as  it  would  be 
competent  to  them  to  contract  by  parol.  Lamprell  v.  Billericay  Union, 
.3  Exch.  283. 

Use  and  occupation  lies  at  the  suit  of  a  corporation  ;  Rochester,  Dean, 
dc.  of,  v.  Pierce,  1  Camp.  466  ;  Stafford,  Mayor  of.  v.  Till,  4  Bing.  75  ; 
and  see  Ecclesiastical  Comrs.  v.  Merrall,  L.  R.  4  Ex.  162  ;  and,  against 
a  corporation  which  has  actuallv  occupied  under  a  parol  contract ;  Lowe 
v.  L.  d  N.  W.  By.  Co.,  18  Q.  B.  632;  21  L.  J.,  Q.  B.  361;  but  if  the 
corporation  cease  to  occupy,  and  quit,  even  without  notice  to  quit,  they 
•cannot  be  charged  as  on  an  implied  engagement  to  hold  from  year  to 
year ;  for  such  a  contract  must  be  by  deed  ;  and  payment  of  a  quarter's 
rent  after  quitting  does  not  affect  the  question  of  further  liability.  Finlay 
v.  Bristol  d  Exeter  By.  Co.,  7  Exch.  409;  21  L.  J.,  Ex.  117. 

As  to  the  presumption  of  contracts,  made  on  behalf  of  a  corporation, 
being  made  in  pursuance  of  a  statutory  power,  see  cases  cited  post, 
pp.  1113,  1114.  A  corporation  may  be  bound  in  equity  by  acquiescence, 
in  respect  of  a  matter  as  to  which  they  could  at  law  be  bound  only  by 
deed.  Crook  v.  Seaford,  Cor.  of,  L.  R.,  6  Ch.  551.  See  also  Melbourne 
Banking  Cor.  v.  Brougham,  4  Ap.  Ca.  156,  J.  C.  Under  the  Public 
Health  Act,  1875  (38  &  39  V.  c.  55) ,  s.  174,  every  contract  made  under 
that  Act,  by  an  urban  authority,  of  which  the  value  exceeds  50Z.  must  be 
in  writing,  under  their  common  seal.  Such  a  contract  is  void  unless  so 
authenticated,  although  authorized  and  ratified  by  the  authority;  Hunt 
v.  Wimbledon  Local  Board,  4  C.  P.  D.  48,  C.  A.  ;  and  even  although  it 
have  been  executed,  and  be  necessary  for  them.  Young  v.  Cor.  of 
Leamington,  8  Q.  B.  D.  579,  C.  A.  ;  ^8  Ap.  Ca.  517,  D.  P.  It  is  not 
sufficient  that  it  has  been  entered  into  by  an  agent  appointed  under  seal. 
S.  C.  The  section,  however,  applies  only  to  a  contract,  the  parties  to 
which,  at  the  time  of  entering  into  it,  contemplate  that  it  shall  exceed  50£. 
Eaton  v.  Basker,  7  Q.  B.  D.  529,  C.  A.  See  also  on  this  section,  Att.- 
Gen.  v.  Gaskill,  22  Ch.  D.  537.  A  contract  with  A.  sealed  by  the  urban 
authority,  after  it  has  been  partially  executed,  is  enforceable,  where  the 
consideration  for  the  sealing  is  that  A.  should  complete  the  contract. 
Mellis  v.  Shirley,  dc,  Local  Board,  14  Q.  B.  D.  911. 

Where  the  contract  is  of  such  a  nature  that,  to  bind  the  corporation, 
it  must  be  entered  into  by  deed,  it  is,  if  entered  into  by  parol,  void 
against  the  other  party  for  want  of  mutuality,  and  the  corporation 
cannot  enforce  it.  Copper  Miners1  Co.  v.  Fox  ;  London  Dock  Co.  v. 
Sinnott,  and  Kidderminster,  Mayor,  dc.  of,  v.  Hardwick,  ante,  p.  1080. 
The  defence  of  the  want  of   a  deed  would  now  require  to  be  pleaded 
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specially,  see  Rules,  1883,  O.  xix.,  it.  15,  20,  ante,  pp.  309,  310.  As  to 
claim  by  promoters,  &c,  for  expenses  incurred  in  forming  a  company, 
vide  post,  p.  1099,  1100. 

See  further  as  to  the  statutory  authority  of  directors,  &c,  to  enter  into 
contracts  on  behalf  of  companies  constituted  under  the  several  statutes, 
p>ost,  pp.  1098,  1103,  1113. 

A  contract  which  is  ultra  vires  will  not  bind  the  corporation,  although 
ratified  by  all  its  members.  Biche  v.  Ashbury  Bi/.  Carriage,  dc.,  Co., 
L.  E.,  7  H.  L.  653  ;  Wenloch,  Ly.  v.  River  Dee  Co.,  10  Ap.  Ca.  354,  D.  P.  ; 
Mann  v.  Edinburgh  N.  Tramways  Co.,  (1893)  A.  C.  69,  D.  P.  Nor  is 
the  corporation  bound  by  a  consent  judgment,  founded  on  such  contract. 
Gt.  N.  W.  Central  By.  Co.  v.  Charlebois,  (1899)  A.  C.  114,  J.  C. 

A  corporation  having  only  limited  powers  cannot  be  bound  by 
estoppel,  or  otherwise,  by  an  act  done  on  its  behalf  beyond  such  powers. 
Chapleo  v.  Brunswick  'Building  Soc,  6  Q.  B.  D.  696,  712,  713.  See 
British  Mutual  Banking  Co.  v.  Chamwood  Forest  By.  Co.,  18  Q.  B.  D. 
714,  C.  A. ;  Ex  parte  Watson,  21  Q.  B.  D.  301.  As  to  the  authority  of  the 
secretary  of  a  tramway  company  to  make  representations  on  behalf  of 
the  company,  see  Barnett  v.  South  London  Tramways  Co.,  18  Q.  B.  D. 
815,  C.  A. 

By  the  B.  of  Ex.  Act,  1882,  s.  91  (2),  ante,  p.  350,  in  the  case  of  a  bill 
of  exchange,  cheque,  or  note,  the  seal  of  a  corporation  is  equivalent  to 
signature. 

As  to  a  signed  minute  being  a  sufficient  memorandum  of  a  contract, 
under  the  Stat,  of  Frauds,  vide  post,  p.  1099. 

As  to  proof  of  deeds  executed  by  a  corporation,  and  as  to  priority  of 
such  deeds  when  executed  on  same  day,  vide  ante,  pp.  132,  133. 

For  breach  of  a  contract  to  take  debentures,  damages  only  are 
recoverable.  S.  African  Territories  v.  Wallington,  (1898)  A.  C. 
309,  D.  P. 

Torts  by  corporations.^  Trover  is  sustainable  against  a  corporation  as 
such  ;  see  cases,  ante,  p.  973  ;  so  is  an  action  for  a  false  return  ;  Argent 
v.  S.  Paul's,  Dean  of,  cited  16  East,  7  ;  or  for  a  distress ;  Smith  v.  Bir- 
mingham, dc,  Gas  Co.,  1  Ad.  &  E.  526;  or  for  a  trespass;  Mannd  x. 
Monmouth  Canal  Co.,  4  M.  &  Gr.  452;  or  for  negligence;  Cowley  v. 
Sunderland,  Mayor  of,  6  H.  &  N.  565  ;  30  L.  J.,  Ex.  127.  So,  an  action 
will  lie  against  a  corporation  for  negligently  keeping  a  mischievous  animal, 
if  knowledge  of  its  mischievous  propensities  be  brought  home  to  some  one 
in  the  company's  employ,  having  authority  in  the  matter.  Stiles  v.  Car- 
diff Steam  Navigation.  Co.,  33  L.  J.,  Q.  B.  310.  An  action  for  libel  lies 
against  a  railway  or  telegraph  companv  for  sending  defamatory  matter  by 
telegraph,  Whitfield  v.  S.  E.  By.  Co.,  E.  B.  &  E.  115  ;  27  L.  J.,  Q.  B.  229*; 
or  otherwise  publishing  it.  Gioynn  v.  S.  E.  By.  Co.,  18  L.  T.  738,  cor. 
Cockburn,  C.J.  As  to  whether  a  corporation  can  be  guilty  of  express 
malice  so  as  to  destroy  a  prima  facie  privilege,  vide  ante,  pp.  846,  847. 
A  corporation  may  be  liable  for  intentional  acts  of  misfeasance  by  its 
servants,  provided  the  acts  are  connected  with  the  scope  and  objects  of 
its  incorporation  ;  as  where  the  defendants  were  a  company  established 
for  conveying  passengers  in  omnibuses,  for  wilfully  molesting  the  plain- 
tiff's carriages  on  the  highway,  by  driving  the  defendants'  carriages  so  as 
to  obstruct  the  plaintiff  in  the  use  of  his.  Green  v.  L.  General  Omnibus 
Co.,  7  C.  B.,  N.  S.  290;  29  L.  J.,  C.  P.  13;  Limpvs  v.  Id.,  1  H.  &  C. 
526  ;  32  L.  J.,  Ex.  34,  Ex.  Ch.  As  to  whether  an  action  will  lie  against 
a  corporation  for  a  malicious  prosecution,  vide  ante,  p.  869. 

Trespass  lies  against  a  corporation  aggregate  for  an  assault  or  false 
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imprisonment  committed  by  their  servant  authorized  by  them  to  do 
the  act,  although  such  authority  was  not  given  by  an  instrument  under 
seal.  Qoff  v.  G.  N.  By.  Co.,  infra,  and  see  the  above  and  following 
cases.  An  assault  committed  on  behalf  of  and  for  the  benefit  of  a 
corporation  is  capable  of  being  ratified  by  them,  and,  if  ratified,  renders 
them  liable  in  trespass  for  the  act;  E.  Counties  By.  Co.  v.  Broom, 
6  Exch.  314  ;  20  L.  J.,  Ex.  196,  Ex.  Ch. ;  as  where  the  servant  of  a  rail- 
way company  took  the  plaintiff,  a  passenger  upon  the  company's  line, 
into  custody,' for  an  alleged  breach  of  one  of  the  company's  bye-laws,  and 
carried  him  before  a  magistrate  ;  the  only  evidence  of  ratification  was 
that  the  attorney  of  the  company  attended  before  the  magistrate  to  con- 
duct the  charge  :  it  was  held,  that  this  was  not  evidence  that  the  company 
ratified  the  act  of  their  servant.  S.  C.  ;  Walker  v.  S.  E.  By.  Co.,  L.  E., 
5  C.  P.  640  ;  see  also  Boe  v.  Birkenhead,  dec,  By.  Co.,  7  Exch.  36  ;  21  L.  J., 
Ex.  9.  The  plaintiff's  quicks  had  been  carried  on  defendant's  railway, 
and  planted  at  one  of  their  stations  by  leave  of  F.,  the  general  super- 
intendent of  the  company.  Plaintiff  demanded  the  quicks  from  F.,  and 
the  managing  director,  and  on  their  refusal  to  allow  him  to  remove  them, 
he  brought  trover  for  them  :  held,  that  it  was  the  duty  of  a  railway  com- 
pany to  have  on  the  spot  some  person  witli  authority  to  act  on  their 
behalf  in  all  cases,  as  the  exigency  of  the  traffic  might  require  :  that  there 
was  sufficient  evidence  that  F.  had  authority  to  bind  the  company  in  all 
matters  within  the  course  of  their  ordinary  business  :  and  that  the  quicks 
having  been  left  with  defendants  in  the  course  of  their  business  as  carriers, 
there  was  evidence  of  a  conversion  by  them.  Giles  v.  Taff  Vale  By.  Co., 
2  E.  &  B.  822  ;  23  L.  J.,  Q.  B.  43,  Ex.  Ch.  ;  see  also  Glover  v.  L.  d  N.  W. 
By.  Co.,  5  Exch.  66.  So,  where  the  plaintiff  had  taken  a  return  ticket  on 
the  defendant's  railway,  and  at  the  end  of  the  return  journey  by  mistake 
gave  up  an  old  half  ticket.  The  superintendent  of  the  line,  after  hearing 
the  matter,  directed  a  constable  to  take  the  plaintiff  to  the  station-house. 
It  was  held,  on  similar  grounds  to  those  expressed  in  Giles  v.  Taff 
Vale  By.  Co.,  supra,  having  regard  to  the  powers  conferred  on  the 
company  by  8  &  9  V.  c.  20,  ss.  103,  104,  in  certain  cases  to  detain  persons 
travelling  on  the  railway,  there  was  evidence  that  the  superintendent 
acted  under  the  authority  of  the  company,  and  that  they  were  liable  in 
trespass.  Goff  v.  Gt.  N.  By.  Co.,  3  E.  &  E.  672  ;  30  L.  J.,  Q.  B.  148. 
So,  where  the  plaintiff  on  the  return  journey  left  the  train  at  a  station  E., 
short  of  that,  N.,  at  which  the  ticket  was  issued,  and  was  illegally  arrested 
by  the  station  inspector  under  the  above  sections,  for  refusing  to  pay  the 
fare  from  E.  to  N.,  the  company  were  held  liable.  Moore  v.  Metropolitan 
By.  Co.,  L.  P.,  8  Q.  B.  36.  See'also  Smith  v.  S.  E.  By.  Co.,  L.  P.,  5  C.  P. 
640,  645  ;  Bayley  v.  Manchester,  dc.,  By.  Co.,  L.  R.,  8  C.  P.  148,  Ex.  Ch. 
In  these  cases  it  lies  on  the  company  to  rebut  the  authority  with  which 
the  officer  prima  facie  appears  to  be  invested  by  them.  Moore  v. 
Metropolitan  By.  Co.,  supra. 

But,  where  a  station-master  directed  the  plaintiff's  arrest  under  circum- 
stances in  which  the  company  were  not  empowered  to  arrest  him,  it  was 
held  that  no  authority  to  the  station-master  to  make  the  arrest  could  be 
inferred,  and  that  the  company  were  therefore  not  liable.  Boulton  v. 
L.  dt  S.  W.  By.  Co.,  L.  P.,  2  Q  .  B.  534.  The  8  &  9  V.  c.  20,  s.  154,  permits 
the  arrest  of  "  any  person  who  shall  have  committed  any  offence  against 
the  provisions  of  this  or  the  special  Act,  and  whose  name  and  residence 
shall  be  unknown  ;  "  but  this  does  not  authorize  the  arrest  of  a  person 
for  merely  the  breach  of  a  bve-law  made  under  the  powers  of  sects.  109 
et  seq.  Barry  v.  Midland  'By.  Co.,  I.  P.,  1  C.  L.  103,  Ex.  Ch.  And  it 
would  seem,  that  in  such  case  the  distinction  laid  down  in  Boulton  v. 
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L.  &  S.  W.  By.  Co.,  ante,  p.  1083,  would  apply,  and  that  without  express 
ratification  of  an  arrest  made  by  their  servants,  the  company  would  not 
be  liable.  Where  a  railway  porter  arrested  a  fellow-servant  on  a  charge  of 
stealing  the  company's  property,  it  was  held  that  he  was  not  acting 
within  the  scope  of  his  authoritv,  and  that  the  company  were  not  liable. 
Edwards  v.  L.  £  N.  W.  By.  Co.,  L.  R.,  5  C.  P.  445.  See  also  Allen  v. 
L.  &  8.  W.  By.  Co.,  L.  R,  6  Q.  B.  65 ;  Walker  v.  S.  E.  By.  Co.,  L.  R., 
5  C.  P.  640;  BolinybroTie,  Ld.  v.  Swindon  Local  Board,  L.  R.,  9  C.  P. 
575 ;  and  Bank  of  New  S.  Wales  v.  Owston,  4  Ap.  Ca.  270,  J.  C. 

As  to  how  the  bye-law  of  a  company  may  be  proved,  vide  ante,  p.  103. 

By  sect.  139  (post,  p.  1105),  railway  companies  may  in  certain  cases 
make  tender  of  amends  and  plead  the  same  as  a  defence. 

As  to  fraud  by  corporations,  see  National  Exchange  Co.  of  Glasgow  v. 
Drew,  2  Macq.  103  ;  and  cases  cited  ante,  pp.  834,  835. 


2.   Companies  registered  under  the  Companies  Acts,  1862  to  1890. 

The  Companies  Act,  1862  (25  &  26  V.  c.  89),  repeals  (sect.  205,  arid 
Sch.  3)  former  Acts  as  to  joint  stock  companies,  but  sect.  206  saves  acts 
done  and  liabilities  incurred  under  those  Acts,  and  the  incorporation  of 
companies  registered  under  them,  and  Table  B.  annexed  to  the  Joint 
Stock  Co.'s  Act,  1856  (19  &  20  V.  c.  47),  so  far  as  it  applies  to  any  com- 
pany existing  at  the  commencement  of  this  Act ;  see  also  sects.  194,  195. 
The  Act  does  not  repeal  the  stat.  7  G.  4,  c.  46  (post,  p.  1115),  relating  to 
banking  companies,  nor  the  Acts  relating  to  the  incorporation  of  companies 
by  special  Act  of  Parliament,  charter,  or  letters  patent.  The  sections 
referred  to  under  this  heading  are,  unless  otherwise  stated,  those  of  the 
Cos.  Act,  1862. 

Sect.  3.  For  the  purposes  of  the  Act  a  company  carrying  on  the  busi- 
ness of  insurance  in  common  with  any  other  business  is  to  be  deemed  an 
insurance  company. 

Sect.  4.  No  partnership  of  more  than  ten  persons  shall  be  formed  after 
November  1st,  1862,  for  the  purpose  of  banking,  unless  registered  under 
this  Act,  or  formed  under  an  Act  of  Parliament  or  letters  patent ;  and  no 
company  or  partnership  consisting  of  more  than  20  persons  shall  be 
formed,  for  the  purpose  of  carrying  on  any  other  business  that  has  for  its 
object  the  acquisition  of  gain,  by  the  company  or  its  members,  uuless 
registered  under  this  Act,  or  formed  in  pursuance  of  some  other  Act  of 
Parliament  or  of  letters  patent,  unless  it  be  a  mining  company  within  the 
jurisdiction  of  the  Stannaries.  Banking  partnerships  were  previously 
limited  to  six  persons,  see  sect.  205,  and  sect.  3. 

The  cases  decided  on  this  section  will  be  found  ante,  pp.  659,  660.  As 
to  mining  companies,  see  the  Stannaries  Act,  1869,  j)ost,  p.  1115. 

Sect.  6.  Any  association  of  seven  or  more  persons  by  subscribing  their 
names  to  a  memorandum  of  association  may  form  an  incorporated  com- 
pany with  or  without  limited  liability.  This  subscription  may  be  made 
by  an  orally  authorised  agent.  In  re  Whitley  Partners,  32  Ch.  D.  337, 
C.  A.  By  registration  of  the  memorandum  the  company  becomes  a  body 
corporate ;  sect.  18. 

There  are  provisions  in  the  Act  enabling  a  company  to  change  its  name : 
sect.  13  ;  as  to  this  section,  vide  post,  p.  1095.  By  stat.  53  &  54  V.  c.  62, 
the  memorandum  of  association  may  now  in  some  cases  be  varied. 

The  Cos.  Act,  1862,  by  ss.  175—177  (except  Sch.  1,  Table  A.)  is  to  apply 
to  companies  formed  and  registered,  or  registered  only,  under  the  Joint 
Stock  Cos.  Acts,  19  &  20  V.  c.  47  ;  20  &  21  V.  c.  14 ;  and  the  Joint  Stock 
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Banking  Cos.  Act,  20  &  21  V.  c.  49  ;  and  the  21  &  22  V.  c.  91 ;  except 
that  "  the  date  of  registration  "  is  to  refer  to  the  registration  under  the 
former  Acts.  The  Act  does  not  apply  to  companies  registered  under  7  &  8 
V.  c.  110,  2)ost,  p.  1102,  except  in  the  case  of  those  companies  which  were 
re-registered  under  the  repealed  section  19  &  20  V.  c.  47,  s.  110,  or  the 
substituted  provision  20  &  21  V.  c.  14,  s.  27. 

The  Act  does  not  affect  banking  companies  formed  under  7  G.  4,  c.  46, 
and  not  registered  since  ;  but  as  banking  companies  formed  under  7  &  8 
V.  c.  113,  were  required  to  be  registered  under  the  20  &  21  V.  c.  49  (s.  4), 
these  companies  fall  within  the  operation  of  the  Cos.  Act,  1862.  Vide 
p>ost,  p.  1115. 

The  Cos.  Act,  1867  (30  &  31  V.  c.  131),  is  (by  sect.  2)  to  be,  so  far  as  is 
consistent  with  the  tenor  thereof,  construed  as  one  with  the  Cos.  Act, 
1862  ;  and  the  Cos.  Acts,  1877,  1879,  and  1880,  are  to  be  so  read  with  the 
Cos.  Acts,  1862,  1867.  The  53  &  54  V.  cc.  62,  63,  are  to  be  construed  with 
all  these  Acts,  and  so  is  Id.  c.  64,  ante,  p.  832. 

As  to  the  effect  of  the  J.  Act,  1875,  s.  10,  ante,  p.  308,  on  an  insolvent 
company  in  liquidation,  vide  ante,  p.  893,  and  p>ost,  pp.  1100,  1150.  The 
insolvency  of  such  company  is  assumed,  until  the  contrary  is  proved. 
Ex  pte.  Theys,  25  Ch.  D.  587,  591,  per  Ld.  Selborne,  C.  See  also  the 
Preferential  Payments  in  Bankruptcy  Act,  1888,  51  &52  V.  c.  62,  s.  1  (4). 

Wliat  certificates  and  documents  are  evidence.]  By  sect.  18,  a 
certificate  of  incorporation  "given  by  the  registrar  shall  be  conclusive 
evidence  that  all  the  requisitions  of  this  Act,  in  respect  of  registration, 
have  been  complied  with."  See  Oakes  v.  Turquand,  L.  B.,  2  H.  L.  325; 
ShacMeford  v.  Dangerfield,  L.  B.,  3  C.  P.  407  ;  Peel's  case,  L.  B.,  2  Ch. 
674.  But  the  registration  may,  nevertheless,  be  avoided  by  showing  that 
the  memorandum  of  association  was  not  signed  by  seven  persons.  In  re 
National  Debenture,  dc,  Cor.,  (1891)  2  Ch.  505,  C.  A.  Sects.  31,  37, 
relating  to  certificates  of  shares,  and  the  share  register,  are  cited  post, 
p.  1087. 

By  sect.  67,  the  company  shall  cause  minutes  of  all  resolutions  and 
proceedings  of  general  meetings  of  the  company,  and  of  directors  or 
managers,  if  any,  to  be  duly  entered  in  books,  to  be  from  time  to  time 
provided  for  the  purpose  ;  and  any  such  minute,  if  purporting  to  be 
signed  by  the  chairman  of  the  meeting  at  which  the  resolutions  were 
passed,  or  by  the  chairman  of  the  next  meeting,  shall  be  received  as 
evidence  in  all  legal  proceedings  ;  and  until  the  contrary  is  proved,  every 
general  meeting  in  respect  of  the  proceedings  of  which  minutes  have  been 
so  made  shall  be  deemed  to  have  been  duly  held  and  convened ;  and  all 
resolutions  to  have  been  duly  passed  ;  and  all  appointments  of  directors, 
managers,  or  liquidators  deemed  to  be  valid,  and  their  acts  valid,  not- 
withstanding any  defect  afterwards  discovered  in  their  appointments  or 
qualifications.  See  York  Tramways  Co.  v.  Willows,  8  Q.  B.  D.  685,  C.  A. 
In  re  Indian  Zoedone  Co.,  26  Ch.  D.  70,  C.  A.,  and  cases  decided  on 
analogous  Acts,  cited  post,  p.  1111. 

B3'  sects.  56 — 60,  inspectors  may  be  appointed  by  the  Board  of  Trade  or 
the  company  to  examine  into  the  affairs  of  the  company  ;  and  by  sect.  61, 
"  a  copy  of  the  report  of  any  inspectors  appointed  under  this  Act,  authen- 
ticated by  the  seal  of  the  company  into  whose  affairs  they  have  made 
inspection,  shall  be  admissible  in  any  legal  proceedings,  as  evidence  of  the 
opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  such 
report." 

By  sect.  154,  "  where  any  company  is  being  wound  up,  all  books, 
accounts,  and  documents  of  the  company  and  of  the  liquidators  shall,  as 
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between  the  contributories  of  the  company,  be  prima,  facie  evidence  of  the 
truth  of  all  matters  purporting  to  be  therein  recorded."  See  Ex  pte. 
Kennedy,  44  Ch.  D.  472. 

Sect.  175,  and  subsequent  sections,  provide  for  the  registration  of  existing 
companies,  ante,  pp.  1084, 1085 ;  and  by  sect.  192,  a  certificate  of  incorpora- 
tion, given  to  any  such  company  so  registered,  shall  be  conclusive  evidence 
that  all  the  requisitions  in  respect  of  registration  under  this  Act  have  been 
complied  with,  and  the  date  of  incorporation  mentioned  in  it  shall  be  deemed 
to  be  the  date  at  which  the  company  is  incorporated  under  this  Act. 

By  the  Cos.  Act,  1877  (40  &  41  V.  c.  26),  s.  6,  "  any  certificate  of  the 
incorporation  of  any  company  given  by  the  registrar  or  by  any  assistant 
registrar  for  the  time  being  shall  be  received  in  evidence  as  if  it  were  the 
original  certificate,"  and  any  copy  of  or  extract  from  any  of  the  documents 
or  part  of  the  documents  kept  and  registered  at  any  of  the  offices  for 
registration  of  joint  stock  companies,  if  duly  certified  to  be  a  true  copy 
under  the  hand  of  the  registrar  or  one  of  the  assistant  registrars,  and 
whom  it  shall  not  be  necessary  to  prove  to  be  such,  shall  be  received  in 
evidence  as  of  equal  validity  with  the  original  document. 

By  53  &  54  V.  c.  62,  s.  2,  when  a  company  has  altered  its  memorandum 
of  association,  &c,  under  that  Act,  the  registrar  shall  register  a  copy  of 
the  altered  memorandum,  &c,  and  of  the  order  of  court  authorising  it, 
and  his  certificate  of  such  registration  "  shall  be  conclusive  evidence  that 
all  the  requisitions  of  this  Act  with  respect  to  such  alteration  and  the 
confirmation  thereof  have  been  complied  with." 

Begister  of  shareholders.]  By  sect.  23,  the  subscribers  of  the  memo- 
randum of  association  are  to  be  deemed  to  have  agreed  to  become 
members,  and  upon  the  registration  of  the  company  are  to  be  entered  as 
members  on  the  register;  and  every  other  person  who  has  agreed  to 
become  a  member,  and  whose  name  is  entered  on  the  register,  is  to  be 
deemed  a  member. 

By  sect.  25,  the  company  are  to  keep  a  register  of  members,  in  which 
the  following  particulars  are  to  be  entered :  The  names,  addresses,  and 
occupations  (if  any)  of  the  members  of  the  company,  and  where  the 
capital  is  divided  into  shares,  the  shares  held  by  each  of  them,  dis- 
tinguishing each  share  by  its  number  ;  the  amount  paid,  or  agreed  to  be 
considered  as  paid,  on  the  shares  of  each  member  ;  the  date  at  which  the 
name  of  any  person  was  entered  in  the  register  as  a  member  ;  the  date  at 
which  any  person  ceased  to  be  a  member. 

By  sect.  26,  in  the  case  of  a  company  having  capital  divided  into 
shares,  once  in  every  year  a  list  is  to  be  made  of  all  persons  who,  on  the 
14th  day  succeeding  the  day  on  which  the  ordinary  general  meeting  of 
the  company,  or,  if  there  is  more  than  one  ordinary  meeting  in  each  year, 
the  first  of  such  ordinary  general  meetings,  is  held,  are  members  of  the 
company  ;  and  such  list  is  to  state  the  names,  addresses,  and  occupations 
of  all  the  members  therein  mentioned,  and  the  number  of  shares  held  by 
each  of  them,  and  is  to  contain  a  summary  specifying  the  following 
particulars :  The  amount  of  the  capital  of  the  company,  and  the  number 
of  shares  into  which  it  is  divided ;  the  number  of  shares  taken  from  the 
commencement  of  the  company  up  to  the  date  of  the  summary;  the 
amount  of  calls  made  on  each  share  ;  the  total  amount  of  calls  received  ; 
the  total  amount  of  calls  unpaid  ;  the  total  amount  of  shares  forfeited  ; 
the  names,  &c,  of  the  persons  who  have  ceased  to  be  members  since  the 
last  list  was  made,  and  the  number  of  shares  held  by  each.  The  list  to 
be  completed  within  seven  days  after  such  14th  day ;  and  a  copy  thereof 
is  to  be  forthwith  forwarded  to  the  registrar  of  joint  stock  companies. 
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By  sect.  37,  "the  register  of  members  shall  be  prima  facie  evidence  of 
any  matters  by  this  Act  directed  or  authorised  to  be  inserted  therein." 

Evidence  of  title  to  shares  and  of  membership.']  By  sect.  30,  "  no 
notice  of  any  trust,  express,  implied,  or  constructive,  shall  be  entered  on 
the  register  or  be  receivable  by  the  registrar."  It  follows  that  no  notice 
to  the  company  is  necessary  to  perfect  the  title  of  an  equitable  owner  of 
shares,  for  notice  to  the  company  of  an  equitable  mortgage  has,  by  reason 
of  this  section,  been  held  to  be  of  no  effect  as  between  successive  mort- 
gagees of  the  company's  shares.  Societe  Generate  de  Paris  v.  Tramways 
Union  Co.,  14  Q.  B.  D.  424,  C.  A. ;  accord.  S.  C,  sub  nom.  Id.  v.  Walker, 
11  Ap.  Ca.  30,  31,  per  Ld.  Selborne,  where  the  judgment  was  however 
affirmed  in  D.  P.  on  other  grounds.  But  notice  to  the  company  of  such 
a  mortgage  prevents  the  company  from  setting  up  in  respect  of  subse- 
quent liabilities  to  them,  a  lien  on  the  shares,  conferred  by  their  articles 
of  association.  Bradford  Banking  Co.  v.  Briggs,  &c,  Co.,  12  Ap.  Ca.  29, 
D.  P.  Such  a  lien  arises  only  in  respect  of  a  debt  due  from  the  registered 
owner  of  the  shares  and  not  in  respect  of  a  debt  due  from  P.  the  equit- 
able owner.  Ex  pte.  Mexican,  dc,  Mining  Co.,  24  Q.  B.  D.  613,  C.  A.  As 
to  an  equitable  title  to  shares  see  Roots  v.  Williamson,  38  Ch.  D.  485 ; 
Moore  v.  N.  W.  Bank,  (1891)  2  Ch.  599. 

By  sect.  14,  articles  of  association  are  to  accompany  the  memorandum 
on  registration. 

By  sect.  15,  in  the  case  of  a  company  limited  by  shares,  if  there  are  no 
articles  of  association,  or  if  they  do  not  exclude  or  modify  Sch.  1,  Table  A, 
the  regulations  contained  in  it  are  to  be  taken  as  regulations  of  the  com- 
pany ;  and  by  Cls.  (8)  (9),  the  instrument  of  transfer  of  shares  is  to  be 
executed  both  by  transferor  and  transferee,  and  is  to  be  in  the  form  pre- 
scribed, which,  it  may  be  observed,  although  required  to  be  signed  by 
the  parties,  is  not  stated  to  be  under  seal ;  and  the  transferor  is  to  be 
deemed  to  remain  the  holder  until  the  name  of  the  transferee  is  entered 
on  the  register.  Where,  however,  the  transferee  has,  in  fact,  agreed  to 
accept  the  shares,  the  non-execution  of  the  transfer  by  him  is  an  irregu- 
laritv  only,  and  he  becomes  shareholder  on  registration  of  the  transfer. 
In  re  Taurine  Co.,  25  Ch.  D.  118,  C.  A. 

Where  the  owner  A.  of  shares  deposits  with  B.,  as  security  for  a  loan 
by  ]).,  the  certificates  of  the  shares  and  a  transfer  of  them,  with  the  name 
of  the  transferee  in  blank,  B.  is  equitable  mortgagee  and  has  authority  to 
acquire  the  legal  title  to  the  shares  by  filling  in  his  own  name  and  regis- 
tering the  transfer,  but  he  cannot  delegate  the  like  authority  to  C.  to  fill 
up  the  transfer  for  a  purpose  foreign  to  the  original  contract ;  C.  cannot 
therefore  hold  them  as  security  for  more  than  A.'s  debt.  France  v.  Clark, 
26  Ch.  D.  257,  C.  A.,  distinguishing  Roffe  v.  Boscoe,  C.  A.,  cited,  Id.  260, 
265,  and  explaining  Ex  pte.  Sargent,  L.  R.,  17  Eq.  273.  See  also,  Easton 
v.  L.  Joint  Stock  Bank,  34  Ch.  D.  95,  C.  A.  reversed  in  D.  P.  on  another 
ground,  sub  nom.  Sheffield,  Earl  of,  v.  Id.,  13  Ap.  Ca.  333.  See  further, 
ante,  pp.  949,  950.  Where  shares  are  assignable  by  deed  only,  a 
transfer  in  blank  conveys  no  title,  vide  ante,  p.  137. 

By  sect.  24,  a  transfer  of  a  deceased  member  may  be  made  by  his 
personal  representatives,  although  the  latter  be  not  a  member.  See 
Buchan's  case,  4  Ap.  Ca.  549,  588,  589,  594,  per  Lds.  Cairns  and 
Selborne. 

By  sect.  31,  "a  certificate  under  the  common  seal  of  the  company 
specifying  any  share  or  shares,  or  stock  held  by  any  member  of  a  com- 
pany, shall  be  pri/md  facie  evidence  of  the  title  of  the  member  to  the 
share  or  shares  or  stock  therein  specified.' 
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As  to  the  effect  of  a  share  certificate,  as  an  estoppel  against  the  com- 
pany, see  Inre  Bahia  d  Francisco  By.  Co.  d  Hart  v.  Frontino,  dc.,  Gold 
Mining  Co.,  cited  post,  p.  1107.  As  to  the  effect  of  "  certification  "  on 
a  transfer,  see  Bisho})  v.  Balkis  Consolidated  Co.,  cited  2)0St>  P-  1108. 
As  to  the  effect  of  forged  transfers,  and  as  to  warranty  of  genuineness 
of  transfer  of  shares  sent  to  company  for  registration,  see  cases  collected 
post,  pp.  1107,  1108.  The  register,  if  made  in  accordance  with  the 
requirements  of  the  Act,  and  having  the  name  of  the  member  on  it, 
may  be  used  as  prima  facie  evidence  of  membership.  Sect.  37,  ante, 
p.  1087.  But  such  evidence  may  always  he  rebutted,  and  the  defendant 
in  an  action  for  calls  may  show  that  there  was  no  agreement  binding 
him  to  take  shares. 

Shareholders  or  members  liable  to  calls.]  An  applicant  for  shares 
does  not  become  a  member  until  shares  have  been  actually  allotted  to 
him  in  accordance  with  his  application,  and  he  has  received  notice, 
actual  or  constructive,  of  such  allotment  ;  until  such  notice,  he  is  at 
liberty  to  withdraw  his  application  for  shares,  and  is  not  afterwards 
bound  to  accept  an  allotment.  Hebb's  case,  L.  R.,  4  Eq.  9 ;  Sahlgreen 
and  Carroll's  case,  L.  B.,  3  Ch.  323  ;  Bobinson's  case,  L.  E.,  4  Ch.  322, 
330  ;  Bitso's  case,  4  Ch.  D.  774,  C.  A. ;  see  also  Ex  pte.  Jones,  infra. 
The  withdrawal  may  be  orally  given  to  a  clerk  at  the  company's  office  in 
the  absence  of  the  secretary.  Truman's  case,  (1894)  3  Ch.  272.  So, 
if  the  notice  of  allotment  be  conditional  or  impose  a  new  term  on  the 
applicant;  Jackson  v.  Turquand,  L.  E.,  4  H.  L.  305;  Pentelow's  case, 
L.  E.,  4  Ch.  178  ;  distinguished  in  Peek's  case,  Id.  532  ;  or,  be  not  made 
within  a  reasonable  time  from  the  time  of  application  ;  Bamsgate  Victoria 
Hotel  Co.  v.  Goldsmid,  L.  E.,  1  Ex.  109  ;  Baily's  case,  L.  E.  3  Ch.  592  ; 
he  may  repudiate  the  shares  allotted.  See  also  Howard's  case,  L.  E., 
1  Ch.  561 ;  and  Custard's  case,  L.  E.,  8  Eq.  438.  The  mere  fact  of  a 
person  being  director  does  not  dispense  with  notice  of  allotment  of  shares, 
for  which  he  had  not  applied  and  was  not  bound  under  the  articles  (vide 
post,  p.  1090)  to  take.  Hallmark's  case,  9  Ch.  D.  329,  C.  A.  An  executor 
is  personally  liable  on  shares  which  have  been  allotted  to  him  in  right  of 
his  testator,  and  accepted  by  the  executor.  Fearnside  and  Dean's  case, 
L.  E.,  1  Ch.  231  ;  Jackson  v.  Turquand,  supra.  As  to  conditional 
applications  for  shares,  and  collateral  agreements  to  set  off  calls  in 
payment  of  goods,  see  Boger's  case,  L.  E.,  3  Ch.  633 ;  Bridger's  case, 
L.E.,  5  Ch.  305 ;  Black  d  Co.'s  case,  L.  E.,  8  Ch.  254 ;  Fisher's  case, 
31  Ch.  D.  120,  C.  A. ;  see  also  the  Companies  Act,  1867,  s.  25,  post, 
p.  1092. 

In  those  cases  in  which  the  notice  of  allotment  can  properly  be  sent  by 
post,  as  where  the  letter  of  application  has  been  sent  by  post,  the  contract 
is  complete  as  soon  as  the  notice  of  allotment  has  been  posted  to  the  appli- 
cant, properly  addressed ;  Harris's  case,  L.  E.,  7  Ch.  587  ;  even  although 
it  does  not  reach  the  applicant.  Household,  dc,  Insur.  Co.  v.  Grant,  4 
Ex.  D.  216,  C.  A.  If  the  address  given  by  the  applicant  be  followed, 
that,  although  imperfect,  will  be  sufficient  to  satisfy  this  rule.  Town- 
send's  case,  L.  E.,  13  Eq.  148.  A  letter  withdrawing  the  application  for 
shares  must,  to  be  effectual,  be  received  by  the  company  before  the 
notice  of  allotment  is  posted.  Ex  pte.  Jones,  (1900)  1  Ch.  200. 
The  allottee  is  liable  although  the  shares  have  not  been  appropriated 
to  him  by  numbers.  Adams'  case,  L.  E.  13  Eq.  474.  Where  shares 
have  been  allotted  on  A.'s  application  to  a  fictitious  person,  or  one 
incapable  of  contracting,  A.  is  liable.  Pugh  d  Sharman's  case, 
Id.  566.     But,  where  A.  has  applied  for  shares  in  B.'s  name  without 
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B.'s  authority,  A.  is  not  liable  as  a  shareholder.     Coventry' 's  case,  (1891) 

1  Ch.  202,  C.  A.  And  a  contract  to  place  shares,  is  not  a  contract  to  take 
shares.  Gorrissen's  case,  L.  R.,  8  Ch.  507.  An  "  underwriting  "  agree- 
ment by  A.  for  a  certain  number  of  shares,  means  an  agreement  entered 
into  before  the  shai-es  are  offered  to  the  public,  to  take  an  allotment  of  so 
many  of  that  number  of  shares  as  have  not  been  taken  up  by  the  public  ; 
but  whether  or  not  such  last-mentioned  number  may  be  allotted  to 
A.  without  any  further  application  depends  on  the  construction  of  the 
particular  agreement.  See  Ex  pie.  Audain,  42  Ch.  D.  1,  C.  A.  ; 
Ormerod's  case,  (1894)  2  Ch.  474  ;    Ex  pte.  Stark,    (1897)  1  Ch.   575, 

C.  A.  ;  Hindley's  case,  (1896)  2  Ch.  121  ;  CarmichaeVs  case,  Id.  643,  C.  A. 
Where,  by  such  agreement,  made  for  good  consideration,  A.  authorizes  P. 
to  apply  for  the  number  of  shares  in  A.'s  name,  the  authority  is  irre- 
vocable, being  coupled  with  an  interest.  S.  C.  As  to  the  stamp  on  a 
letter  of  allotment,  vide  ante,  p.  260. 

If  the  allottee  have  dealt  with  the  shares  allotted  as  his  own,  he  will  be 
taken  to  have  accepted  the  shares,  and  be  concluded  from  repudiating 
them  on  the  ground  of  no  notice  of  allotment  having  been  given  to  him. 
Craivley's  case,  L.  R.,  4  Ch.  322  ;  see  also  A.  Leviia's  case,  L.  R.,  3  Ch.  36 ; 
G.  H.  Levita's  case,  L.  R.,  5  Ch.  489;  see  further  the  cases  cited  post, 
p.  1090,  as  to  the  qualification  of  directors. 

It  seems  that  sect.  23,  ante,  p.  1086,  requires  that  the  name  of  an  allottee 
of  shares  should  be  entered  on  the  register  before  he  can  become  a  share- 
holder ;  Nicol,  Tufnell,  and  Ponsonby's  cases,  29  Ch.  D.,  421  C.  A. ; 
Ex  pte.  Cammell,  (1894)  2  Ch.  392,  C.  A. ;  but  that  sect.  25,  ante,  p.  1086, 
is  directory  only.  S.C.;  Adams'  case,  ante,  p.  1088;  see  also  East  Gloucester- 
shire By.  Co.  v.  Bartholomeiv,  L.  R.,  3  Ex.  15,  cited  ])ost,  p.  1108.  An 
allotment  made  at  a  meeting  of  a  board  of  directors,  of  which  other  absent 
directors  had  not  reasonable  notice,  is  void  against  the  allottees.  Ex  pte. 
Smith,  39  Ch.  D.  546 ;  In  re  Portuguese,  dc.  Mines,  Ex  pte.  Steele,  42 
Ch.  D.  160,  C.  A.  A  director  cannot  waive  the  right  to  notice.  Id.  168, 
per  Ld.  Esher,  M.R.  An  allotment  made  at  an  informal  board,  and 
therefore  void,  may  be  ratified  at  a  board  properly  convened  ;  La  Com- 
pagnie  de  Mayvi'lle  v.  Whitley,  (1896)  1  Ch.  788,  C.  A.  ;  or  by  the 
company  ;  Ex  pte.  Badman  and  Bosanquet,  45  Ch.  D.  16,  C.  A.  ;  unless 
the  allottee  have  previously  withdrawn  his  application.  Ex  pte.  Steele, 
supra.  Shares  cannot  be  issued  at  a  discount,  even  under  a  registered 
contract,  Ooregum  Gold  Mining  Co.,  dc.  v.  Boper,  (1892)   A.    C.  125, 

D.  P.  ;  In  re  Almada,  dc.  Co.,  38  Ch.  D.  415,  C.  A. ;  and  unless  the 
allottee  of  shares  so  issued  avoid  the  allotment  prior  to  the  liquidation 
of  the  company  ;  vide  S.  C,  and  before  he  has  dealt  with  the  shares  as 
a  member  of  the  company  ;  Ex  pte.  Sandys,  42  Ch.  D.  98,  C.  A.,  he  is 
liable  to  the  full  amount  of  the  shares.  S.  C.  See  also  Ooregum  Gold 
Mining  Co.x.  Bojjer,  sujjra. 

The  subscribers  of  the  memorandum  are  to  be  entered  on  the  register 
as  members  of  the  company,  although  no  shares  have  been  actually 
allotted  to  them ;  Evans'  case,  L.  R.,  2  Ch.  427  ;  Hall's  case,  L.  R., 
5  Ch.  707  ;  In  re  London,  dc.  Coal  Co.,  5  Ch.  D.  525  ;  provided  there  are 
shares  which  can  be  allotted  to  them.  MacMey's  case,  1  Ch.  D.  247. 
They  are,  however,  only  liable  to  pay  on  the  shares  in  respect  of  calls 
made  as  provided  bv  the  articles  of  association.  Alexander  v.  Automatic 
Telephone  Co.,  (1899)   2  Ch.   302 ;    accord,  on  this  point,   S.  C,   (1900) 

2  Ch.  56,  C.  A.  Their  obligation  to  take  shares  is  not  satisfied  by  the 
subsequent  allotment  to  them  of  fully  paid-up  shares.  Migotti's  case, 
L.  R.,  4  Eq.  238 ;  De  Beville's  case,  L.  R.,  7  Eq.  11 ;  Forbes  and  Judd's 
case,  L.  R.,  5  Ch.  270  ;    Dent's   case,  L.  R.,  8  Ch.  768.     But,  if  the 
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subscribers  have  paid  for  the  shares  in  money's  worth,  that  is  sufficient. 
Drummond's  case,  L.  R.,  4  Ch.  772  ;  Pell's  case,  L.  R.,  5  Ch.  11  ;  In  re 
Baglan  Hall  Colliery  Co.,  Id.  346 ;  Jones'  case,  L.  R.,  6  Ch.  48 ; 
Maynard' 's  case,  L.  R.,  9  Ch.  60.  Now,  however,  by  the  Companies  Act, 
1867,  s.  25, post,  p.  1092,  agreements  for  payments  of  calls,  otherwise  than 
in  cash,  must  be  registered  at  or  before  the  issue  of  the  shares.  See  on 
this  section  cases  cited  post,  pp.  1092,  1093. 

Where  F.  signed  the  memorandum  and  articles  of  association,  and  after 
signature  by  him,  and  without  his  knowledge,  an  alteration  was  made  in 
the  articles,  F.  was  held  released  from  his  liability.  Ex  pte.  Felgate, 
2  D.  J.  &  S.  456. 

The  articles  of  association  usually  provide  that  a  director  of  a  company 
must,  as  a  qualification,  be  the  holder  of  a  specified  number  of  shares,  and 
in  many  cases  the  question  has  arisen,  as  to  how  far  a  person  who  has 
acted  as  director,  is  precluded  from  repudiating  the  registration,  in  his 
name,  of  that  number  of  shares.  This  question  must  be  determined  by 
all  the  circumstances  of  the  transaction.     In  Abercorn's  (Ms.  of)  case, 

4  D.  F.  &  J.  78 ;  31  L.  J.,  Ch.  828 ;  and  Green's  case,  L.  R.,  18  Eq.  428, 
it  was  held  that  the  director  had  not  by  his  acts  bound  himself  to  accept 
the  shares.  In  Leeke's  case,  L.  R.,  6  Ch.  469  ;  Inre  Disderi  <&  Co.,  L.  R., 
11  Eq.  242  ;  and  Isaacs'  case,  (1892)  2  Ch.  158,  C.  A.,  on  the  other  hand, 
it  was  held  that  the  director  had  so  bound  himself.  This  obligation  to 
take  shares  is  satisfied  by  the  allotment  of  fully  paid-up  shares  by  the 
direction  of  any  person  entitled  to  them.  Brown's  case,  L.  R.,  9  Ch.  102 ; 
Carling's  case,  1  Ch.  D.  115,  C.  A.  But  the  shares  must  be  acquired 
within  a  reasonable  time.  Ex  pte.  Ld.Incliiauin,  (1891)  3  Ch.  28,  C.  A.  The 
acceptance  of  the  office  of  director  alone  does  not  bind  a  person  to  become 
a  shareholder,  if  he  retract  the  acceptance  before  the  reasonable  time  for 
acquiring  the  shares,  and  he  never  act.  Karuth's  case,  L.  R.,  20  Eq.  506. 
And  where  the  director  is  bound  to  acquire  his  qualification  within  three 
months,  and  acts  as  director,  but  retires  before  that  time,  he  is  not  bound 
to  take  shares.  Salisbury,  Jones  and  Dale's  case,  (1894)  3  Ch.  356,  C.  A. 
So  where  the  election  of  the  director  is  void  ;  Jenner's  case,  7  Ch.  D.  132, 
C.  A. ;  even  although  the    shares  were  allotted  to  him,  Barber's  case, 

5  Ch.  D.  963,  C.  A.  And  where  the  articles  of  association  provide  that  the 
director's  qualification  shall  be  the  holding  of  250  shares,  that  he  might  act 
before  acquiring  it,  but  that  if  it  be  not  acquired  within  three  months,  the 
office  should  be  vacated,  a  director  by  acting  for  more  than  the  three  months 
does  not  agree  to  take,  and  is  not  liable  to  take,  the  250  shares.  In  re 
Wheal  Butter  Consols,  38  Ch.  D.  43,  C.  A.  See  also  Ex  pte.  Cammell, 
(1894)  2  Ch.  392,  C.  A.  The  same  principles  apply,  where  by  the  terms 
of  appointment  of  a  person  to  an  office  in  a  company,  he  is  required  to  be 
the  holder  of  a  certain  number  of  shares.  In  re  Richards  and  Home 
Assur.  Assoc,  L.  R.,  6  C.  P.  591. 

Directors  cannot  allot  shares  unless  they  have  been  duly  appointed. 
In  re  London,  <#c.  Land  Co.,  31  Ch.  D.  233,  following  Hoiubeach  Coal  Co. 
v.  Teague,  5  H.  &  N.  151  ;  29  L.  J.,  Ex.  137,  although  that  case  was 
somewhat  doubted  in  York  Tramways  Co.  v.  Willoivs,  8  Q.  B.  D.  685, 
C  A.  Where,  however,  a  director,  who  has  been  irregularly  appointed,  joins 
in  allotting  shares  to  himself,  he  is  estopped  from  relying  on  the  invalidity 
of  the  allotment  arising  from  such  irregularity.  S.  C.  As  to  the  appoint- 
ment under  Table  A.,  CI.  52,  of  the  first  directors,  see  these  cases,  Ex  pte. 
Kennedy,  44  Ch.  D.  472,  and  John  Morley  Building  Co.  v.  Barras,  (1891) 
2  Ch.  386.  Irregularity  in  the  appointment  of  the  directors  may  be  cured 
by  a  clause  in  the  articles  of  association  validating  the  acts  of  de  facto 
directors.     Dawson  v.  African  Consolidated,  dc.  Co.,  (1898)  1  Ch.  6,  C.  A. 
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A  member,  A.,  of  a  company  ceases  to  be  such  when  he  has  duly  trans- 
ferred his  shares  to  another  person,  B.,  whose  name  has  been  then  entered 
on  the  register.  An  absolute  transfer  to  a  pauper  is  good,  and  relieves 
the  transferor  from  liability  to  calls  as  a  present  member  of  the  company ; 
Be  Pass's  case,  4  D.  G.  &  J.  544 ;  28  L.  J.,  Ch.  769 ;  Ex  pie.  Bugg,  2  Dr. 
&  Sm.  452 ;  35  L.  J.,  Ch.  43  ;  Master's  case,  L.  R.,  7  Ch.  292  ;  but  if  the 
transfer  be  colourable  only,  and  the  transferor  retain  an  interest  in  the 
shares,  the  transferor  remains  liable.  Hya/ms1  case,  1  D.  F.  &  J.  75  ;  29 
L.  J.,  Ch.  243;  BuclcVs  case,  30  Beav.  143;  3  D.  F.  &J.  297;  Ex  pte. 
Kintrea,  L.  R.,  5  Ch.  95.  So,  where  the  transfer  is  to  an  infant ;  for  the 
transferor  remains  liable,  till  there  is  on  the  register  a  transferee  who 
is  legally  liable  to  the  company.  Sy moil's  case,  Id.  298.  But,  if  the 
infant  transfer  to  an  adult  and  the  transfer  is  registered,  the  liability  of 
the  original  holder  ceases  as  from  the  date  of  the  registration  of  the 
transfer  to  the  infant.  Gooch's  case,  L.  R.,  8  Ch.  266.  It  is,  of  course, 
essential  that  the  transfer  should  be  accepted  by  the  transferee.  Cartmell' s 
case,  L.  R.,  9  Ch.  691.  But  it  is  not  essential  that  the  transfer  should 
have  been  executed  by  him.  In  re  Taurine  Co.,  25  Ch.  D.  118,  C.  A., 
ante,  p.  1087.  See  also  Cuninghame  v.  City  of  Glasgow  Bank,  4  Ap.  Ca. 
607,  D.  P.  As  to  acceptance  of  transfers  on  behalf  of  the  company,  see 
Cartmell' s  case,  supra.  The  directors  are  bound  to  register  any  transfer 
duly  executed,  and  can  exercise  no  discretion  as  to  the  registration,  unless 
such  power  is  expressly  given  them  by  the  articles  of  association.  Weston's 
case,  L.  R.,  4  Ch.  20.  The  duty  of  registration  is  merely  ministerial,  and 
it  takes  effect  from  the  time  the  transfer  is  sent  to  the  company's  office. 
In  re  Cawley,  42  Ch.  D.  209,  C.  A.  But  the  directors  are  entitled  to  a 
reasonable  time  for  the  consideration  of  the  transfer  before  thev  register 
it.  In  re  Ottos  Kopje  Diamond  Mines,  (1893)  1  Ch.  618,  C.  A.  The 
question  of  the  non-registration  of  a  transfer  by  the  company,  owing  to 
the  laches  of  the  company,  or  of  one  of  the  parties,  has  usually  arisen 
on  an  application  to  the  court  to  remove  the  transferor  from  the  list  of 
contributories,  and  some  of  the  principal  cases  are  here  collected  for 
convenience  of  reference.  Shepherd's  case,  L.  R.,  2  Eq.  564 ;  L.  R. 
2  Ch.  16 ;  Marino's  case,  L.  R.,  2  Ch.  596  ;  Ex  pte.  Barker,  Id.  685 
Fyfe's  case,  L.  R.,  4  Ch.  768  ;  Robinson  v.  Chartered  Bank,  L.  R.,  1  Eq.  32 
Walker's  case,  L.  R.,  2  Eq.  554  ;  Shopman's  case,  L.  R.,  5  Eq.  219 ;  Nation's 
case,  L.  R.,  3  Eq.  77  ;  Head's  case,  Wliite's  case,  Id.  84  ;  Ward  and  Garfit's 
case,  L.  R.,  4  Eq.  189  ;  Lowe's  case,  L.  R.,  9  Eq.  589  ;  see  Battle's  case, 
39  L.  J.,  Ch.  391 ;  Gilbert's  case,  L.  R.,  5  Ch.  559. 

By  the  Cos.  Act,  1867,  s.  26,  "  a  company  shall,  on  the  application  of 
the  transferor  of  any  share  or  interest  in  the  company,  enter  in  its 
register  of  members  the  name  of  the  transferee  of  such  share  or  interest, 
in  the  same  manner  and  subject  to  the  same  conditions,  as  if  the  applica- 
tion for  such  entry  were  made  by  the  transferee." 

A  company  is  not  bound  to  send  notice  to  the  transferor,  of  their 
refusal  to  register  the  transfer.     Gustard's  case,  L.  R.,  8  Eq.  438. 

"  A  deceased  member  or  his  estate  remains  a  member  for  the  purpose 
of  the  articles  so  long  as  his  name  remains  on  the  register  without  notice 
to  the  company  of  his  death."  New  Zealand  Gold,dc.  Co.  v.  Peacock, 
(1894)  1  Q.  B.  622,  633,  per  Davey,  L.J. 

A  past  shareholder  is,  subject  to  the  limitations  stated  in  sect.  38,  liable 
to  calls,  if  the  company  be  wound  up.      Vide  post,  p.  1095. 

In  the  case  of  joint  ownership  the  liability  to  pay  calls  is  a  joint  liability 
which  survives.     Maxwell's  case,  20  L.  R.,  Eq.  585. 

The  action  for  a  call  is  not  barred  by  the  previous  issue  of  a  balance  order 
therefor.     Westmoreland,  dc.  Slate  Co.  v.  Feilden,  (1891)  3  Ch.  15,  C.  A. 

c  c2 
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Calls.]  The  power  to  make  calls,  and  the  conditions  for  enforcing 
them,  depend  on  the  articles  of  association  (if  any),  see  sects.  14,  15,  but 
if  there  are  none,  or  they  do  not  exclude  the  regulations  of  Sch.  1, 
Table  A.,  by  CI.  4,  the  directors  may  from  time  to  time  make  such  calls 
as  they  think  fit,  upon  members  in  respect  of  all  moneys  unpaid  on  their 
shares,  provided  21  days'  notice,  at  least,  is  given  of  each  call  ;  and  each 
member  shall  be  liable  to  pay  the  amount  of  calls  so  made,  to  the  persons 
and  at  the  times  and  places  appointed  by  the  directors  ;  and  by  CI.  5,  a 
call  is  to  be  deemed  to  have  been  made,  at  the  time  when  the  resolution 
of  the  directors  authorizing  it  was  passed. 

By  sect.  16,  all  moneys  payable  by  a  member  to  the  company  in 
pursuance  of  the  regulations  of  the  company  are  to  be  deemed  a  specialty 
debt ;  and  by  sect.  75,  the  liability  to  contribute  to  the  assets  of  the  com- 
pany when  wound  up  shall  be  deemed  to  create  a  debt  of  the  nature  of  a 
specialty,  accruing  due  from  such  person  at  the  time  when  his  liability 
commenced,  but  payable  at  the  times  when  calls  are  made  for  enforcing 
the  liability.  The  debts  created  by  these  sections  bind  the  heirs  of  the 
contributory.     Buck  v.  Bobson,  L.  R.,  10  Eq.  629. 

By  sect.  70,  in  an  action  by  the  company  against  a  member  for  a  call,  or 
other  moneys  due  from  him  as  a  member,  the  special  matter  need  not  be 
set  forth,  but  it  is  sufficient  to  "  allege  that  the  defendant  is  a  member  of 
the  company,  and  is  indebted  to  the  company  in  respect  of  a  call  made 
or  other  moneys  due,  whereby  an  action  or  suit  hath  accrued  to  the 
company." 

By  the  Cos.  Act,  1867,  s.  25,  "  Every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued,  and  to  be  held,  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  contract  duly  made  in  writing  and  filed 
with  the  registrar  of  joint  stock  companies,  at  or  before  the  issue  of  such 
shares."  This  section  means  that  the  shares  must  be  wholly  paid  up  in 
cash,  unless  a  contract  has  been  registered  by  which  the  company  agrees 
to  accept  some  other  consideration.  Ooregum  Gold  Mining  Co.,  dc.  v. 
Boper,  (1892)  A.  C.  125,  D.  P. ;  In  re  8.  Frost  d  Co.,  (1899)  2  Ch.  207,  C.  A. 
Shares  are  not  paid  for  in  cash,  unless  the  transaction  would  support  a 
defence  of  payment.  Fothergill's  case,  L.  R.,  8  Ch.  270  ;  Andress'  case, 
8  Ch.  D.  126,  C.  A.  ;  White's  case,  12  Ch.  D.  511,  C.  A.  Secus,  where 
that  defence  is  supported.  Spargo's  case,  L.  R.,  8  Ch.  407  ;  Coates'  case, 
L.  R.,  17  Eq.  169 ;  N.  Sydney,  dc.  Co.  v.  Higgins,  (1899)  A.  C.  263,  J.  C. 
See  Ferraos'  case,  L.  R.,  9  Ch.  355.  But  in  such  case  each  party  must 
have  on  the  other  a  claim  for  present  payment.  Kent's  case,  39  Ch.  D. 
259,  C.  A.  ;  In  re  Johannesburg  Hotel  Co.,  (1891)  1  Ch.  119,  C.  A.     Hence 

contract  to  take  fully  paid-up  shares  in  satisfaction  of  a  prior  debt, 
cannot  fall  within  this  principle,  for  the  allottee  never  contracted  to  make 
any  payment.  S.  C.  Shares  cannot  be  issued  fully  paid  up,  as  a  gift, 
although  a  contract  to  that  effect  has  been  registered.  In  re  Eddystone 
Marine  Insur.  Co.,  (1893)  3  Ch.  9,  C.  A. 

The  contract  must,  it  seems,  be  signed  by  the  parties  to  it.  Ex  pte. 
Menzies,  43  Ch.  D.  118,  C.  A.  It  need  not  be  between  the  allottee  and 
the  company  ;  Eisner  and  McArthur's  cases,  (1895)  2  Ch.  759  ;  nor  specify 
the  shares  by  numbers.  S.  C.  ;  Ex  pte.  Forde,  30  Ch.  D.  153.  The 
consideration  must  be  stated.  In  re  Kharasklioma,  dc.  Syndicate,  (1897) 
2  Ch.  451.  As  to  the  particularity  of  the  statement  requisite  see  S.  C. ; 
In  re  S.  Frost  d  Co.,  supra.  See  further,  as  to  the  sufficiency  of  the 
contract,  Markham  and  Darter's  case,  (1899)  2  Ch.  480,  C.  A.,  and  cases 
there  cited.  Registration  of  the  contract  substantially  at  the  time  of  issue 
is  sufficient.     Bool's  case,  35  Ch.  D.  579.     But  an  agreement  with  the 
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company  to  register  the   contract,  does  not  satisfy  the  section.     In  re 
London  Celluloid  Co., infra. 

The  recital  of  an  agreement  in  the  articles  of  association  does  not  satisfy 
this  section.  Pritchard's  case,  L.  E.,  8  Ch.  956  ;  Firmstone's  case,  L.  R., 
20  Eq.  524.  Nor  does  a  clause  therein,  providing  that  all  the  original 
shares  shall  be  considered  fully  paid  up.  Crickmer's  case,  L.  R.,  10  Ch. 
614;  explained  in  Anderson's  case,  7  Ch.  D.  75,  105,  C.  A.  Though  it  is 
otherwise  where  the  allottee  of  the  shares  subscribes  the  memorandum, 
and  the  articles  of  association  are  the  only  contract  between  him  and  the 
company.  In  re  Appletreewick  Lead  Mining  Co.,  L.  R.,  18  Eq.  95  ;  see 
also  Coates'  case,  ante,  p.  1092.  The  section  does  not  alter  the  law  as  to  what 
amounts  to  payment.  S.  C.  ;  Ada mson's  case,  L.  R.,  18  Eq.  670.  And  if 
the  articles  provide  that  the  directors  shall  receive  and  be  registered  as 
the  holders  of  fully  paid-up  shares,  thev  are  not  liable  for  unpaid  shares. 
Miller's  case,  3  Ch.  D.  661  ;  5  Ch.  D.  70,  C.  A.  So  on  a  contract  by  A. 
with  the  company  to  take  paid-up  shares,  he  cannot  be  compelled  to 
accept  unpaid  shares  ;  Arnot's  case,  36  Ch.  D.  702,  C.  A.  ;  In  re  Macdonald 
Sons  d-  Co.,  (1894)  1  Ch.  89,  C.  A.  ;  but  if  A.  deal  with  such  unpaid  shares, 
when  allotted  to  him,  as  a  member  of  the  company,  he  will  be  bound  to 
pay  them  in  full.  Ex  pte.  Sandys,  42  Ch.  1).  98,  C.  A.  A  transferee  of 
fully  paid-up  shares  must  prove  that  the  requirements  of  this  section  have 
been  complied  with.  Blyth's  case,  4  Ch.  D.  140.  But  the  issue  of  a 
certificate  to  A.  stating  that  the  shares  are  fully  paid-up  will,  as  against 
B.,  a  bond  fide  transferee  for  value,  without  notice,  estop  the  company 
from  alleging  that  the  shares  have  not  been  paid  up  as  required  by  sect.  25. 
Bwrkinshaw  v.  Nicolls,  3  Ap.  Ca.  1004,  D.  P. ;  In  re  Hall  d-  Co.,  37  Ch.  D. 
712;  see  also  Parbury's  case,  (1896)  1  Ch.  100.  And  C.  who  takes  the 
shares  from  B.,  although  without  consideration  and  with  notice,  is 
in  the  same  position  as  B.  Barrow's  case,  14  Ch.  D.  432,  C.  A.  Where, 
however,  A.,  B.,  and  C,  all  have  notice  that  the  share?  have  not  been 
paid  up  in  cash,  no  estoppel  arises  against  the  company.  In  re  London 
Celluloid  Co.,  39  Ch.  D.  190,  C.  A.  The  issue  of  a  certificate  of  fully  paid- 
up  shares,  toB.,  as  security  for  a  loan  made  by  him  to  the  company  on 
the  terms  that  he  should  have  such  shares,  which  certificate  was  received 
by  B.  in  the  belief  that  the  shares  are  so  paid  up,  estops  the  company. 
Bloomenthal  v.  Ford,  (1897)  A.  C.  156,  D.  P.  As  to  when  the  shares  are 
to  be  taken  to  be  issued  for  the  purposes  of  this  section,  see  Bush's  case, 
L.  R.,  9  Ch.  554  ;  Clarke's  case,  8  Ch.  D.  635,  C,  A.  ;  see  also  Hartley's 
case,  L.  R.,  10  Ch.  157. 

By  the  Cos.  Act,  1898,  61  &  62  V.  c.  26,  the  court  may,  in  certain  cases, 
grant  relief  from  liability  arising  from  no  contract  having  been  filed,  as 
required  by  the  Cos.  Act,  1867,  s.  25,  and  allow  a  contract  to  be  filed 
nunc  pro  tunc. 

As  to  the  recovery  of  interest  on  calls,  vide  ante,  p.  619. 

Calls  can  only  be  made  by  duly  appointed  directors  ;  see  Garden  Gully, 
dc.  Mining  Co.  v.  McLister,  1  Ap.  Ca.  39,  J.  C.  ;  and  by  at  least  the 
minimum  number  of  directors  fixed  by  the  articles  for  carrying  on  the 
business  of  the  company.  Bottomley's  case,  16  Ch.  D.  681.  See  also 
Howbeach  Coal  Co.  v.  Teague,  5  H.  &  N.  151 ;  29  L.  J.,  Ex.  137  ;  and 
In  re  London,  d'-c.  Land  Co.,  31  Ch.  D.  223,  ante,  p.  1090. 

Calls  can  be  legally  made  so  as  to  bind  subscribers,  although  only  a 
small  portion  of  the  shares  are  taken  up ;  Ornamental  Woodzvork  Co.  v. 
Brown,  2  H.  &  C.  63  ;  32  L.  J.,  Ex.  190  ;  unless  the  articles  expressly  or 
impliedly  prohibit  the  directors  from  carrying  on  the  company  until  the 
whole  or  any  given  part  of  the  capital  is  subscribed.  N.  Stafford  Steel 
dc.  Co.  v.  Ward,  L.  R.,  3  Ex.  172,  Ex.  Ch.     If  the  articles  declare  that 
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although  the  whole  of  the  shares  be  not  subscribed  for,  yet  the  registered 
members  for  the  time  being,  if  the  directors  should  by  resolution  so  declare, 
should  be  incorporated  for  carrying  on  the  objects  of  the  incorporation, 
the  company  cannot  enforce  a  call  unless  all  the  shares  have  been  sub- 
scribed for,  or  the  resolution  has  been  passed.  S.  C.  See  also  Peirce  v. 
Jersey  Waterworks  Co.,  L.  R.,  5  Ex.  209,  cited  p>ost,  p.  1099.  The  resolu- 
tion for  a  call  must  specify  the  amount  of  call  and  date  for  payment ;  In  re 
Cawley,  42  Ch.  D.  209,  C.  A.  ;  if  the  date  be  omitted  and  be  fixed  by 
resolution  at  a  later  day,  the  call  is  complete  on  the  later  day  only. 
S.  C.  See  also  Johnson  v.  Lyttle's  Iron  Agency,  5  Ch.  D.  687,  C.  A.  A 
contributory  of  a  company,  which  is  being  voluntarily  wound  up,  cannot, 
in  an  action  against  him  for  calls,  rely  on  the  fact  that  no  notice  was 
given  to  him  that  his  name  had  been  entered  on  the  list  of  contributories. 
Brighton  Arcade  Co.  v.  Bowling,  L.  R.,  3  C.  P.  175. 

The  articles  of  association  provided  that  any  director  who  should  accept 
or  hold  any  office  under  the  company  other  than  that  of  manager,  should 
therefrom  be  disqualified  from  being  and  should  cease  to  be  a  director  ; 
A.  was  appointed  secretary  at  a  salary,  and  whilst  secretary  was  elected 
a  director  and  appointed  on  a  committee  to  exercise  certain  powers  of  the 
directors  ;  from  that  time  he  received  salary  as  a  committeeman,  instead 
of  as  a  secretary,  though  he  continued  to  perform  the  duties  of  that  office  ; 
it  was  held  that  A.  did  not  hold  an  office  under  the  company,  so  as  to 
disqualify  him  from  being  a  party,  as  a  director,  to  the  making  of  a  call. 
Iron  Ship  Coating  Co.  v.  Blunt,  L.  R.,  3  C.  P.  484. 

By  a  deed  of  settlement  of  a  company  the  capital  was  to  consist  of  1001. 
shares.  The  company  subsequently  created  501.  shares,  and  the  defen- 
dant afterwards  purchased  some  of  their  shares,  executed  the  deed,  and 
received  dividends.  The  company  was  aftei-wards  registered  under  the 
19  &  20  V.  c.  47,  and  the  defendant  was  sued  for  calls  :  held,  that  he  was 
estopped  from  disputing  the  legality  of  the  50Z.  shares,  and  the  company 
could  sue  for  calls  made  before  incorporation.  Hull  Flax  Co.  v. 
Wellesley,  6  H.  &  N.  38 ;  30  L.  J.,  Ex.  5. 

A  deed  of  transfer  of  shares  from  A.  to  B.,  though  invalid  at  law  as  a 
deed,  on  the  ground  that  the  particulars  of  the  shares  were  not  filled  in 
until  after  execution  by  A.,  yet  may,  after  execution  by'B.,  operate  as  a 
valid  acceptance  by  B.  of  A.'s  shares,  and  render  B.  liable  to  be  entered 
on  the  register  as  a  shareholder.  Ex  pte.  Contract  Cor.,  L.  R.,  3  Ch.  105. 
So,  where  B.  accepts  a  transfer  of  shares  to  him  from  L.,  which  the 
directors  register,  although  the  transfer  of  the  shares  to  L.  is  not  registered 
till  afterwards,  after  this  last  registration  B.  is  liable  as  a  shareholder. 
Weikersheim's  case,  L.  R.,  8  Ch.  831.  A  partner  in  a  banking  firm  may 
accept  on  behalf  of  his  firm  a  transfer  of  shares  made  to  the  firm,  as 
security  for  an  advance  made  by  a  firm.  S.  C.  So  a  transfer  of  shares 
to  a  company  may  be  accepted  by  execution  by  the  manager  for  the  com- 
pany, though  the  acceptance  is  not  under  the  seal  of  the  company.  Boyal 
Bank  of  India's  case,  L.  R.,  4  Ch.  252.  Where  the  assent  of  the  directors 
of  a  company  was  required  to  each  transfer,  it  was  held  that  an  assent 
given  by  mistake  might  be  revoked;  Anderson's  case,  L.  R.,  8  Eq.  509  ; 
so,  where  their  assent  was  obtained  by  a  fraudulent  misstatement.  Payne's 
case,  L.  R.,  9  Eq.  223. 

CI.  10,  Sch.  1,  in  Table  A.,  makes  it  lawful  for  the  directors  to  refuse 
to  register  the  transfer  of  shares  made  by  a  member  who  is  indebted  to 
them.  But  this  only  applies  where  the  member  is  indebted  at  the  time 
the  transfer  is  sent  to  the  company's  office  for  registration,  although  lie 
may  be  indebted  before  it  is  brought  before  the  board  of  directors.  In  re 
Cawley  d  Co.,  ante,  p.  1091.   A  member  is  not  so  indebted  after  a  call  has 
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been  made,  but  before  it  is  payable.  B.  v.  Inns  of  Court  Hotel  Co., 
32  L.  J.,  Q.  B.  369.  As  to  tender  of  payment  for  calls,  together  with 
transfer,  see  Holden's  case,  L.  R.,  8  Eq.  444. 

A  quondam  shareholder  may  also  show  that  his  shares  have  been  duly 
forfeited  ;  by  CI.  21,  Sch.  1,  in  Table  A.,  such  forfeiture  is  made  subject 
to  the  right  of  the  company  to  recover  calls  then  due.  Every  company 
has,  as  incident  to  its  existence,  power  to  enter  into  a  bond  fide  com- 
promise with  one  of  its  members,  who  disputes  that  he  is  a  shareholder, 
and  as  part  of  such  contract  to  cancel  his  shares.  Bath's  case,  8  Ch.  D. 
334,  C.  A.  And  even  if  the  forfeiture  were  ultra  vires  of  the  directors, 
the  defendant  may  prove  subsequent  ratification  by  the  company. 
Phosphate  of  Lime  Co.  v.  Green,  L.  R.,  7  C.  P.  43.  It  would  seem,  how- 
ever, that  in  this  case  the  forfeiture  amounted  to  a  sale  of  the  shares 
which  was  ultra  vires  of  the  company.  See  Trevor  v.  WJiitworth, 
12  Ap.  Ca.  409,  D.  P.  See  further  as  to  ratification,  cases  cited  post, 
p.  1099.  In  the  event  of  a  winding-up,  a  past  member  of  a  company  is 
liable  to  calls,  subject  to  the  restrictions  in  sect.  38,  even  though  his 
shares  have  been  forfeited,  either  adversely  for  non-payment  of  calls ; 
Bridgets  case  and  Neill's  case,  L.  R.,  4  Ch.  266;  Creyke's  case,  L.  R., 
5  Ch.  63  ;  or  on  a  valid  compromise,  Bath's  case,  supra. 

A  change  of  a  company's  name,  under  sect.  13,  is  not  complete  until  it 
has  been  made  on  the  register,  and  a  new  certificate  of  incorporation  has 
been  issued  by  the  registrar  ;  until  then,  the  corporation  exists  under  its 
old  name.  ShacMeford  d  Co.  v.  Dangerfield,  L.  R.,  3  C.  P.  407.  Hence, 
a  call  made  by  the  company  is,  before  the  certificate  is  issued,  to  be  sued 
for  in  the  old  name  of  the  company  ;  but  notice  of  the  call,  given  in  the 
new  name  of  the  company  to  a  shareholder  who  knew  of  the  proposed 
change,  is  sufficient,  as  it  in  fact  gave  the  defendant  notice  that  the  call 
had  been  made.  S.  C.  Where  after  a  call  has  been  made,  the  company 
is  wound  up,  the  official  liquidator  may  give  notice  of  the  call  and  sue 
therefor.  Stone  v.  City  d  County  Bank,  3  C.  P.  D.  282,  C.  A.  Calls  may 
be  made  by  notice,  sent  to  the  shareholder's  registered  address,  until 
the  company  have  notice  of  his  death.  New  Zealand  Gold,  dc.  Co.  v. 
Peacock,  (1894)  1  Q.  B.  622,  C.  A. 

The  holder  of  scrip  certificates  of  a  company  issued  "to  bearer,"  is  not 
liable  to  calls.  Ormerod's  case,  L.  R.,  5  Eq.  110;  Ex  pte.  Collum,  L.  R., 
9  Eq.  236.  See,  however,  as  to  these  decisions,  McEuen  v.  W.  London 
Wharves,  dc.  Co.,  post,  p.  1109.  See  further,  post,  p.  1108.  Although  in 
a  limited  company  the  shareholders  cannot,  as  regards  the  debts  of  the 
company,  be  liable  beyond  the  amount  unpaid  on  their  shares,  yet  if  the 
articles  of  association  provide  for  the  payment  of  sums  of  money  by  the 
members  inter  se,  the  limit  does  not  apply  to  calls  for  such  payment. 
McKewan's  case,  6  Ch.  D.  447,  C.  A. 

Special  defences  in  actions  for  calls.]  Many  of  the  defences  that  may 
be  raised  to  the  action  by  appropriate  defences  will  be  found  under  the 
respective  heads  in  Defences  to  actions  of  simple  contract,  ante,  pp.  651 
et  seq.  The  cases  peculiarly  applicable  to  the  action  are,  however,  here 
collected  ;  the  arrangement  of  the  subjects  is  alphabetical. 

Fraud  and  misrepresentation.]  In  an  action  for  calls  the  defendant 
cannot  set  up  the  fraud  of  the  directors,  unless  he  has  repudiated  his 
shares  as  soon  as  he  discovered  the  fraud  practised  on  him  ;  Deposit  Life 
Assurance  Co.  v.  Ayscough,  6  E.  &  B.  761  ;  26  L.  J.,  Q.  B.  29 ;  but  if  he 
have  done  so,  the  fraud  affords  a  good  defence.  Bwlch-y-Plwm  Lead 
Mining   Co.  v.  Baynes,  L.  R.,   2  Ex.  324.    As  to  what  will  preclude  a 
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shareholder  from  repudiating  his  shares,  vide  post,  pp.  1100, 1101.  Where 
the  company  falsely  represented  that  their  shares  of  105Z.  each  were  paid 
up  to  the  extent  of  100Z.,  it  was  held  that  a  shareholder  who  had  bought 
shares  on  the  faith  of  this  statement,  was  liable  only  in  the  liquidation  to 
pay  hi.  a  share.     Waterhouse  v.  Jamieson,  L.  R.,  2  H.  L.  Sc.  29. 

The  misrepresentation  must  come  from  an  actual  report  put  forward  by 
the  authority  of  the  company,  and  not  from  the  statements  of  directors, 
clerks,  &c.  Expte.  Frowd,  30  L.  J.,  Ch.  322;  New  Brunswick,  dc.  Co.  v. 
Conybeare,  9  H.  L.  C.  711 ;  31  L.  J.,  Ch.  297  ;  Glamorganshire  Iron,  dc. 
Co.  v.  Irvine,  4  F.  &  F.  947  ;  cor.  Willes,  J.  See  also  cases  collected 
ante,  p.  831.  As  to  admission  by  the  company  of  the  misrepresentation, 
see  In  re  Devala  Provident  Gold  Mining  Co.,  22  Ch.  D.  593.  Where  the 
alleged  fraud  arises  on  the  prospectus  and  articles  of  association,  &c,  it 
is  a  question  for  the  jury  whether  these  documents  contained  fraudulent 
misstatements  which  materially  induced  the  defendant  to  take  the  shares. 
Cleveland  Iron  Co.  v.  Stephenson,  4  F.  &  F.  428,  Cockburn,  C.J.  See 
also  Glamorganshire  Iron,  dc.  Co.  v.  Irvine,  supra;  W.  Bank  of  Scotland 
v.  Addie,  L.  R.,  1  H.  L.  Sc.  145 ;  Venezuela  By.  Co.  v.  Kisch,  L.  R.,  2  H.  L.  99. 

Innocent  misrepresentation  is  also  a  ground  for  repudiating  shares,  vide 
ante,  p.  830.  One  way  in  which  this  may  arise  is,  that  the  memorandum 
of  association  of  the  company,  when  formed,  does  not  correspond  with  the 
prospectus  by  which  the  shareholder  was  induced  to  take  shai-es,  or,  in 
other  words,  that  the  company  is  in  name  only,  the  same  as  that  in  which 
the  defendant  agreed  to  take  shares.  Stewart's  case,  L.  R.,  1  Ch.  574  ; 
Webster's  case,  L.  R.,  2  Eq.  741 ;  Downes  v.  Ship,  L.  R.,  3  H.  L.  343; 
see  further  Karberg's  case,  (1892)  3  Ch.  1,  C.  A.  The  various  cases  in 
which  rescission  of  the  contract  to  take  shares  will  be  granted  on  the 
ground  of  misrepresentation  were  considered  in  Lynde  v.  Anglo -Italian 
Hemp  Spinning  Co.,  (1896)  1  Ch.  178.  But  the  shareholder  must  use 
reasonable  diligence  in  making  himself  acquainted  with  the  contents  of 
the  memorandum  of  association,  and  he  must  on  discovering  the  variance 
repudiate  the  shares  at  the  earliest  possible  time  ;  he  will  otherwise  be 
taken  to  have  acquiesced  in  the  variance.     Oakes  v.   Turquand,  L.  R., 

2  H.  L.  325;  Lawrence's  case;  Kincaid's  case,  L.  R.,  2  Ch.  412; 
Wilkinson's  case,  Id.  536  ;  Peel's  case,  Id.  674 ;  Whitehouse's  case,  L.  R., 

3  Eq.  790  ;  Taite's  case,  Id.  795.  An  innocent  but  material  misrepresenta- 
tion in  the  prospectus  and  articles  may  be  ground  for  repudiating  shares. 
Thus,  where  the  company  was  formed  for  working  a  mine,  represented  to 
the  directors  and  believed  by  them  to  be  a  valuable  mine  in  full  operation, 
and  it  proved  worthless,  and  had  ceased  to  be  worked  before  the  pros- 
pectus issued,  and  the  directors  resemded  the  contract  for  the  mine  and 
proceeded  to  purchase  another,  it  was  held  that  a  shareholder,  who  had 
taken  shares  on  the  faith  of  the  prospectus,  was  entitled  to  be  relieved 
from  his  liability.  Smith's  case,  L.  R.,  2  Ch.  604  ;  affirm,  in  D.  P.  sub 
nom.  Beese  Biver  Co.  v.  Smith,  L.  R.,  4  H.  L.  64 ;  see  also  New  Bruns- 
wick d  Canada  By.  Co.  v.  Muggeridge,  4  Drew.  686 ;  30  L.  J.,  Ch.  242. 
But,  a  mere  exaggeration  in  the  statements  in  the  prospectus  is  not 
sufficient  for  this  purpose  ;  Denton  v.  Macneil,  L.  R.,  2  Eq.  352  ;  and,  an 
innocent  misrepresentation  must,  in  order  to  constitute  a  defence  to  an 
action  for  calls,  be  "  such  as  to  show  that  there  is  a  complete  difference 
in  substance  between  what  was  supposed  to  be  and  what  was  taken,  so  as 
to  constitute  a  failure  of  consideration."  Panama,  dc.  B.  Mail  Co.  v. 
Kennedy,  L.  R.,  2  Q.  B.  580,  587.  And  in  this  point  it  differs  materially 
from  a  fraudulent  misrepresentation.  Vide  ante,  p.  607.  See  also 
Jackson  v.  Turquand,  L.  R.,  4  H.  L.  305. 

As  to   defence   of   a  fraudulent   arrangement  between  the   defendant 
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and  the   company  as  to  shares,  see   Odessa  Tramivays   Co.  v.  Mendel, 
8  Ch.  D.  235. 

It  seems  that  when  a  shareholder  has  been  induced  to  take  shares, 
by  a  prospectus  which  is  fraudulent,  by  reason  of  the  Companies  Act, 
1867,  s.  38,  ante,  p.  832,  that  section  gives  him  an  action  for  false 
misrepresentation  only,  and  does  not  entitle  him  to  have  his  name 
removed  from  the  register.  Cover's  case,  1  Ch.  D.  182  ;  Sullivan  v. 
Metcalfe,  5  C.  P.  D.  455,  465,  per  Baggallay,  L.J.  It  does  not,  therefore, 
afford  a  defence  to  an  action  for  calls ;  nor  does  the  Directors  Liability 
Act,  1890,  ante,  p.  832. 

Infancy.]  An  infant,  in  whom  shares  in  a  joint  stock  or  railway 
company  have  vested  either  by  contract  or  purchase  or  devolution, 
becomes  thereby  the  possessor  of  an  interest  analogous  to  an  interest  in 
a  real  estate,  and  he  so  continues  until  repudiation  either  during  infancy, 
or  within  a  reasonable  time  after  he  has  come  of  age.  Lumsden's  case, 
L.  R.,  4  Ch.  31  ;  see  also  cases  therein  cited.  Hence  a  simple  defence 
of  infancy  is  insufficient  in  an  action  for  calls,  unless  it  also  show  that  the 
interest  is  divested  by  such  repudiation.  N.  W.  By.  Co.  v.  Ml Michael, 
5  Exch.  114,  120  ;  Dublin  d  WicMow  By.  Co.  v.  Black,  8  Exch.  181 ; 
22  L.  J.,  Ex.  94.  See  further,  Ebbett's  case,  L.  R.,  5  Ch.  302  ;  Mitchell's 
case,  L.  R.,  9  Eq.  363 ;  Baker's  case,  L.  R.,  7  Ch.  115.  In  such  an 
action,  the  evidence  will  depend  on  the  allegation  traversed  by  the 
plaintiff  in  his  reply. 

Limitations,  Statute  of.]  By  sects.  16,  75  (ante,  p.  1092),  liability  to 
pay  calls  is  in  the  nature  of  specialty,  and  the  period  of  limitation  is 
therefore  20  years  ;  3  &  4  W.  4,  c.  42,  s.  3,  ante,  pp.  712,  713  ;  and  see 
cases  cited  ante,  p.  671. 

Set-off.]  A  shareholder  in  a  limited  company,  who  is  also  a  creditor  of 
the  company,  is  not,  in  the  event  of  the  company  being  wound  up,  entitled 
to  set  off  against  calls  made  on  him  either  the  debt  due  to  him  or 
dividends  that  may  thereafter  be  due  to  him  in  respect  thereof.  Grissell's 
case,  L.  R.,  1  Ch.  528.  See  on  this  case  Ex  pte.  Mackenzie,  L.  R., 
7  Eq.  240,  245  ;  per  Ld.  Romilly,  M.R.  See  also  Sankey  Brook  Coal  Co. 
v.  Marsh,  L.  R.,  6  Ex.  185;  and  Kent's  case,  39  Ch.  D.  259,  C.  A.  Even 
although  the  winding-up  is  voluntary.  In  re  Whitehouse  d  Co.,  9  Ch.  D. 
595;  see  also  Black  d  Co.'s  case,  L.  R.,  8  Ch.  254.  The  decision  in 
Brighton  Arcade  Co.  v.  Dowling,  L.  R.,  3  C.  P.  184,  contra,  cannot  now 
be  relied  on.  See  Lindley  on  Companies,  5th  ed.  744.  Nor  is  this  right 
of  set-off  given  by  the  J.  Act,  1875,  s.  10,  ante,  p.  308.  In  re  Auriferous 
Properties  Co.,  (1898)  1  Ch.  691.  So,  against  calls  made  before  the 
winding-up,  debts  then  due  from  the  company  cannot  be  set  off. 
Calisher's  case,  L.  R.,  5  Eq.  214  ;  Barnett's  case,  L.  R.,  19  Eq.  449. 

In  the  case  of  an  unlimited  company,  the  power  of  allowing  a  set-off  of 
debts  is  reserved  to  the  court  by  sect.  101.  So,  where  the  liability  of  the 
directors  or  manager  of  a  company,  otherwise  limited,  is  made  unlimited 
under  the  Cos.  Act,  1867,  ss.  4,  5;  see  s.  6.  This  power  does  not,  how- 
ever, extend  to  allowing  a  set-off  of  debts  against  calls.  Ex  pte.  Branwhite, 
48  L.  J.,  Ch.  463,  not  following  Gibbs  d  West's  case,  L.  R.,  10  Eq.  312.  As  to 
the  right  of  set-off  under  the  Joint  Stock  Companies  Acts,  1856, 1857, 1858, 
see  Garnet  d  Moseley  Gold  Mining  Co.  v.  Sutton,  3  B.  &  S.  321  ;  32  L.  J., 
Q.  B.  47 ;  Barrett's  case  (No.  2),  4  D.  J.  &  S.  756  ;  34  L.  J.,  Bky.  41. 

As  to  set-off  of  calls  to  a  claim  against  the  company  on  debentures,  see 
Ex  pte.  Mackenzie,  L.  R.,  7  Eq.  240  ;  Christie  v.  Taunton,  dc.  Co.,  (1893) 
2  Ch.  175. 


1098  Actions  by  and  against   Companies,   Sc. 

Action  for  refusing  to  register  transfer  of  shares.]  The  transferor  of 
shares  may  sue  the  company  for  neglecting  to  register  his  transfer. 
Skinner  v.  City  of  London  Marine  Insur.  Cor.,  14  Q.  B.  D.  882,  C.  A. 
As  to  damages  recoverable,  vide  S.  C. ;  Tomkinson  v.  Balkis  Consolidated 
Co.,  cited p>ost,  p.  1107. 

Contracts.]  The  Cos.  Act,  1862,  contained  no  provision  as  to  how 
companies  formed  under  it  were  to  enter  into  contracts  ;  but  by  the  Cos. 
Act,  1867  (30  &  31  V.  c.  131),  s.  37,  contracts  on  behalf  of  any  company 
under  the  Cos.  Act,  1862,  "  may  be  made  as  follows,  that  is  to  say, 
(1.)  Any  contract  which,  if  made  between  private  perons,  would  be  by 
law  required  to  be  in  writing,  and  if  made  according  to  English  law,  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the 
common  seal  of  the  company,  and  such  contract  may  be  in  the  same 
manner  varied  or  discharged  ;  (2.)  Any  contract  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in  writing,  and  signed  by 
the  parties  to  be  charged  therewith,  may  be  made  on  behalf  of  the 
company  in  writing,  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  contract  may  in  the  same 
maimer  be  varied  or  discharged ;  (3.)  Any  contract  which,  if  made 
between  private  persons,  would  by  law  be  valid,  although  made  by  parol 
only,  and  not  reduced  into  writing,  may  be  made  by  parol  on  behalf  of 
the  company  by  any  person  acting  under  the  express  or  implied  authority 
of  the  company,  and  such  contract  may  in  the  same  way  be  varied 
or  discharged :  And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be  binding 
upon  the  company  and  their  successors  and  all  other  parties  thereto, 
their  heirs,  executors,  or  administrators,  as  the  case  may  be."  This 
section  is  the  same  as  19  &  20  V.  c.  47,  s.  41,  which  applies  to 
companies  registered  under  that  Act,  even  since  the  repeal  of  that 
Act  by  the  Cos.  Act,  1862,  vide  ante,  p.  1084.  Prince  v.  Prince,  L.  E., 
1  Eq.  490. 

By  the  Cos.  Act,  1862,  ss.  8,  9,  a  limited  company  is  to  have  the  word 
"  limited  "  as  the  last  word  in  its  name.  By  sect.  42,  any  director  or 
officer  of  such  a  company,  issuing  invoices,  &c,  or  accepting,  &c,  a  bill  of 
exchange,  &c,  without  the  name  mentioned  as  above,  is  made  personally 
liable  on  such  negotiable  instruments,  unless  they  are  paid  by  the 
company.  See  Penrose  v.  Martyr,  E.  B.  &  E.  498  ;  28  L.  J.,  Q.  B.  28, 
decided  under  19  &  20  V.  c.  47,  s.  31. 

By  sect.  47,  "  a  promissory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted  or  indorsed  on  behalf  of  any  company  under 
this  Act,  if  made,  accepted  or  indorsed  in  the  name  of  the  company  by  any 
person  acting  under  the  authority  of  the  company ;  or,  if  made,  accepted 
or  indorsed  by,  or  on  behalf,  or  on  account  of  the  company,  by  any  person 
acting  under  the  authority  of  the  company." 

Sect.  55  enables  any  company  to  execute  deeds  by  power  of  attorney 
out  of  the  United  Kingdom ;  and  the  Cos.  Seals  Act,  1864  (27  &  28  V. 
c.  19),  gives  facilities  for  the  execution  abroad  of  deeds  of  the  company,  by 
a  special  seal. 

The  Cos.  Act,  1862,  does  not  confer  on  all  companies  incorporated  under 
it,  the  power  of  issuing  negotiable  instruments  :  such  a  power  exists  only 
where,  upon  a  fair  construction  of  the  memorandum  and  articles  of 
association,  it  appears  that  it  was  intended  to  be  conferred.  In  re  Peru- 
vian Bys.  Co.,  L.  R.,  2  Ch.  617.  Where  the  company  has  such  power, 
and  represent  that  they  have  exercised  it,  they  cannot  afterwards  set  up 
any  informality  in  the  execution  of  the  power.     Ex  pte.  Overcnd,  Gurney 
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d1  Co.,  L.  E.,  4  Ch.  460.  See  also  In  re  County  Assurance  Co.,  L.  E., 
5  Ch.  288;  and  Collie's  Claim,  L.  E.,  12  Eq.  246'. 

A  contract  with  A.  to  act  as  foreman  of  the  works  of  a  company,  regis- 
tered under  the  act,  signed  by  two  of  the  subscribers  to  the  memorandum 
of  association,  no  articles  having  been  filed  or  other  shares  allotted,  was, 
in  the  absence  of  evidence  to  the  contrary,  held  to  be  evidence  of  a  con- 
tract binding  on  the  company.  Totterdell  v.  Fareliam  Blue  Brick,  Sc. 
Co.,  L.  E.,  1  C.  P.  674.  As  to  what  contracts  a  trading  company  could 
enter  into  without  seal  before  the  Cos.  Act,  1867,  ante,  p.  1098,  see  S.  of 
Ireland  Colliery  Co.  v.  Waddle,  and  other  cases,  ante,  pp.  1080  ct  scq. 

A  minute  of  a  contract  entered  in  a  book  and  signed  by  the  chairman 
under  sect.  67,  ante,  p.  1085,  is  sufficient  to  satisfy  the  Stat,  of  Frauds, 
s.  4.  Jones  v.  Victoria,  Graving  Dock,  2  Q.  B.  D.  314,  C.  A.  Sect.  67 
gives  validity  to  such  acts  only  as  are  done  prior  to  the  invalidity  of  the 
appointment  of  the  directors,  &c,  being  known.  In  re  Bridport  Old- 
Brewery  Co.,  L.  E.,  2  Ch.  191. 

Where  shareholders  permit  persons  to  be  de  facto  in  the  office  of 
directors,  the  company  is,  as  against  innocent  third  parties,  bound  by  the 
acts  of  those  persons.  Mahony  v.  Holy  ford  Mining  Co.,  L.  E.,  7  H.  L. 
869.  See  also  City  of  Gloucester  Bank  v.  Budry  Merthyr,  d-c.  Colliery 
Co.,  (1895)  1  Ch.  629,  C.  A.  Persons  dealing  bona  fide  with  a  managing 
director  are  entitled  to  assume  that  he  has  all  the  powers  which  he  pur- 
ports to  exercise,  if  they  be  such  as  by  the  constitution  of  the  company  he 
can  have.  Biggerstaff  v.  Bowatfs  Wharf,  (1896)  2  Ch.  93,  C.  A.  A 
company,  having  power  to  enter  into  a  contract  for  the  purchase  of  goods, 
is  bound  by  such  contract,  although  the  goods  may  not  be  intended  to 
be  used  for  the  purposes  of  the  company,  and  although  the  fact  may 
be  known  to  the  person  with  whom  the  contract  is  entered  into.  In  re 
Contract  Corporation,  L.  E.,  8  Eq.  14. 

A  contract  entered  into  by  the  directors,  which  is  ultra  vires  of  the 
company,  will  not  bind  the  company,  even  though  ratified  by  every 
member  of  the  company.    Biche  v.  Ashbury  By.  Carriage,  dtc.  Co.,  L.  E., 

7  H.  L.  653.  The  company  can  by  an  ordinary  general  meeting  enter 
into  a  contract  which,  although  within  its  objects,  is  ultra  vires  of  the 
directors.  Grant  v.  United  Kingdom  Switchback  Bys.  Co.,  40  Ch.  D. 
135,  C.  A.  ;  Irvine  v.  Union  Bank  of  Australia,  2  Ap.  Ca.  366,  J.  C.  As 
to  whafc  constitutes  sufficient  ratification  of  such  a  contract  by  the 
individual  members  of  the  company,  see  Phosphate  of  Lime  Co.  v.  Green, 
L.  E.,  7  C.  P.  43 ;  and  cases  cited  post,  p.  1103.  A  company  registered 
with  limited  liability  cannot  have  power  to  purchase  its  own  shares,  such 
power  would  be  inconsistent  with  sects.  8,  12.  Trevor  v.  Wliit  worth, 
12  Ap.  Ca.  409,  D.  P.  Semble  secus,  where  the  liability  is  unlimited. 
In  re  Borough,  ch-.  Building  Soc,  (1893)  2  Ch.  242.  Where  the  articles 
provide  that,  as  soon  as  3,000  shares  are  subscribed  for  and  allotted,  the 
members  should  be  associated  for  the  objects  of  the  company,  the 
company  have  no  power  to  enter  into  a  contract  until  the  3,000  shares 
have  been  allotted.     Peirce  v.  Jersey  Waterworks  Co.,  L.  E.,  5  Ex.  209. 

The  promoter  P.  could  not  at  law  sue  a  company,  after  its  incorpora- 
tion, for  preliminary  expenses  incurred  by  him  in  the  establishment  of 
the  company,  even  though  the  articles  of  association  of  the  company 
provide  that  such  expenses  shall  be  defrayed  by  the  company ;  for  P.  is 
not  a  party  to  the  articles,  and  the  company  could  not  be  liable  by 
ratification,  as  it  did  not  exist  at  the  time  the  work  was  done.  Melhado 
v.  Porto  Alegre  By.  Co.,  L.  E.,  9  C.  P.  503  ;  following  Kelner  v.  Baxter, 
L.  E.,  2  C.  P.  174,  cited  ante,  p.  559.       See  also  PritcharcCs  case,  L.  P., 

8  Ch.  956  ;  Eley  v.  Positive,  do.  Assur.  Co.,  1  Ex.  D.  20,  88,  C.  A.  ;  Browne 
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v.  La  Trinidad,  37  Ch.  D.  1,  C.  A.  So  where  a  contract  has  been  made 
between  A.  and  P.  on  behalf  of  the  intended  company,  the  company 
when  formed  cannot  ratify  it,  so  as  to  be  bound  thereby  to  A.  In  re 
Empress  Engineering  Co.,  16  Ch.  I).  125,  C.  A. ;  N.  Sydney,  dc.  Co.  v. 
Higgins,  (1899)  A.  C.  263,  J.  C.  If,  however,  the  company  have  adopted, 
and  derived  benefit  from,  the  services  of  P.,  they  will  be  liable  to  pay 
him  therefor;  S.  C,  Id.,  130,  per  James,  L.J.  ;  In  re  Hereford,  dc. 
Engineering  Co.,  2  Ch.  D.  621 ;  but  not  for  work  done  by  other  persons 
on  P.'s  retainer.  S.  C. ;  In  re  Rotherham  Alum,  dc.  Co.,  25  Ch.  D.  103, 
C.  A.  See  further  In  re  Northumberland  Avenue  Hotel  Co.,  33  Ch.  D.  16, 
C.  A. ;  and  Howard  v.  Patent  Ivory  Manufacturing  Co.,  38  Ch.  D.  156. 

The  company  may,  in  general  meeting,  authorize  payments  if  they  are 
made  bond  fide,  within  the  scope  of  the  company's  business,  and  reason- 
ably incidental  to  carrying  on  that  business  for  the  company's  benefit, 
although  they  could  not  legally  be  enforced  ;  Henderson  v.  Bank  of 
Australasia,  40  Ch.  D.  170  ;  and  so  may  the  directors.  Taunton  v.  Royal 
Insur.  Co.,  2  H.  &  M.  135 ;  33  L.  J.,  Ch.  406.  As  to  authority  of  a 
general  manager  to  make  a  promissory  note  on  behalf  of  the  company, 
see  Simpson's  Claim,  36  Ch.  D.  532. 

Set-off  and  counter-claim.^  In  an  action  by  a  company,  in  course  of 
compulsory  winding-up,  for  a  debt,  the  defendant  may  under  J.  Act,  1875, 
s.  10,  ante,  p.  308,  set  up  by  way  of  counter-claim,  a  claim  for  unliqui- 
dated damages.  Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648, 
C.  A. ;  9  Ap.  Ca.  434,  D.  P.  That  section  extends  the  Bankruptcy  Bules 
with  regard  to  mutual  credits  and  dealings,  to  claims  that  are  within  the 
Cos.  Act,  1862,  s.  158.     Eberles  Hotels,  dc.  Co.  v.  Jonas,  18  Q.  B.  D.  459, 

C.  A.  But  it  only  applies  to  claims  on  each  side  which  result  in  pecuniary 
liabilities.  S.  C.  Thus  a  debt  due  from  the  plaintiff  company  cannot  be 
counter-claimed  against  a  claim  by  it  in  an  action  of  detinue.  S.  C.  See 
In  re  Mid-Kent  Fruit  Factory,  (1896)  1  Ch.  567.  The  rights  of  the  parties 
are  in  general  fixed  at  the  time  of  the  winding-up.  Ince  Hall  Rolling 
Mills  Co.  v.  Douglas  Forge,  8  Q.  B.  D.  179.  Thus,  in  an  action  by  a  com- 
pany, for  the  price  of  unascertained  goods,  supplied  by  the  company  after, 
but  in  pursuance  of  a  contract  entered  into  before,  the  commencement  of 
the  winding-up,  a  debt  due  from  the  plaintiffs  to  the  defendant  prior  to 
that  event  cannot  be  set  off.  S.  C.  But  where,  in  pursuance  of  a  con- 
tract entered  into  before  the  commencement  of  the  winding-up,  a  sum  of 
money  becomes  payable  by  the  company,  after  that  event,  it  may  be  set 
off  against  a  debt  due  to  the  company  before  the  winding-up.  Lee  and 
Chapman 's  case,  30  Ch.  D.  216,  C.  A. ;  Sovereign  Life  Assur.  Co.  v.  Dodd, 
(1892)  2  Q.  B.  573,  C.  A.  Notice  of  the  existence  of  debentures  of  the 
company  as  a  floating  security  on  all  its  property,  at  the  time  a  debt  due 
to  the  company  was  contracted,  does  not  prevent  a  set-off  against  such 
debt.  Biggerstaff  v.  Rowatfs  Wharf,  (1896)  2  Ch.  93,  C.  A.  Sect.  10 
applies  to  any  company  in  liquidation;  Ex pte.  Theys,  25  Ch.  D.  591,  per 
Ld.  Selborne,  C.  ;  until  it  is  shown  to  be  solvent. 

Action  for  misrepresentation^  A  shareholder  cannot,  so  long  as  he 
retains  his  shares,  maintain  an  action  for  damages  against  the  company, 
for  inducing  him  to  take  the  shares,  by  fraudulent  misrepresentations, 
his  only  remedy  being  the  rescission  of  the  contract ;  Tennent  v.  City  of 
Glasgotv  Bank,  4  Ap.  Ca.  615,  D.  P. ;  Houldsworth  v.  Id.,  5  Ap.  Ca.  317, 

D.  P.  ;  and  where,  owing  to  the  winding-up  of  the  company,  it  was 
impossible  for  the  shareholder  to  place  himself  and  the  company  in  the 
same  position  as  they  were  in  prior  to  his  taking  the  shares,  he  cannot 
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repudiate  his  shares  on  the  ground  of  fraud,  whether  the  winding-up  is 
compulsory  ;  S.  C;  Oakes  v.  Turquand,  L.  E.,  2  H.  L.  325  ;  or  under 
the  supervision  of  the  court ;  Burgess's  case,  15  Ch.  D.  507  ;  or  voluntary; 
Stone  v.  City  and  County  Bank,  3  C.  P.  D.  282,  C.  A. ;  unless  before  that 
event  he  had  repudiated  his  shares,  and  had  taken  active  steps  to  be 
relieved  from  his  liability ;  Boss  v.  Estates  Investment  Co.,  L.  B.,  3  Ch. 
682  ;  or  there  was  some  agreement  with  the  company,  which  dispensed 
with  the  necessity  of  proceedings  being  taken  by  the  particular  share- 
holder. Pawle's  case,  L.  E.,  4  Ch.  497  ;  McNiell's  case,  L.  E.,  10  Eq.  503. 
See  also  Ashley's  case,  L.  E.,  9  Eq.  263,  and  In  re  Scottish  Petroleum 
Co.,  23  Ch.  D.  413,  C.  A.,  where  the  previous  cases  are  collected  and 
considered.  A  counterclaim  for  relief,  in  an  action  for  calls,  may  be  suffi- 
cient. Whiteleys  case,  (1900)  1  Ch.  365.  The  same  principle  applies 
where  unpaid  shares  have  been  allotted  to  A.  instead  of  fully  paid-up 
shares  as  agreed  with  him  by  the  company ;  A.  cannot  claim  against  the 
company  for  this  breach  of  contract  while  he  retains  the  shares,  nor 
repudiate  them  after  the  winding-up.  In  re  Addlestone  Linoleum  Co., 
37  Ch.  D.  191,  C.  A. 

Service  of  notices.']  By  sect.  62,  "  any  summons,  notice,  order  or 
other  document  required  to  be  served  upon  the  company,  may  be  served 
by  leaving  the  same,  or  sending  it  through  the  post  in  a  prepaid  letter 
addressed  to  the  company,  at  their  registered  office." 

By  sect.  63,  "  any  document  to  be  served  by  post  on  the  company,  shall 
be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due  course 
of  delivery  within  the  period  (if  any)  prescribed  for  the  service  thereof  ; 
and  in  proving  service  of  such  document  it  shall  be  sufficient  to  prove 
that  such  document  was  properly  directed,  and  that  it  was  put  as  a 
prepaid  letter  into  the  post-office." 

By  sect.  84,  "  anj'  summons,'  notice,  order  or  proceeding  requiring 
authentication  by  the  company  may  be  signed  by  any  director,  secretary, 
or  other  authorized  officer  of  the  company,  and  need  not  be  under  the 
common  seal  of  the  company,  and  the  same  may  be  in  writing  or  hi  print, 
or  partly  in  writing  and  partly  in  print." 

By  Sch.  1,  Table  A.,  CI.  (95),  "  a  notice  may  be  served  by  the  company 
upon  any  member,  either  personally  or  by  sending  it  through  the  post  in 
a  prepaid  letter,  addressed  to  such  member  at  his  registered  place  of 
abode  ;  "  and  by  CI.  (97),  "if  served  by  post,  it  shall  be  deemed  to  have 
been  served  at  the  time  when  the  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  the  post ;  and  in  proving  such  service 
it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notices  was 
properly  addressed  and  put  into  the  post-office."  These  clauses  only 
apply  to  notices  within  the  ordinary  bushiess  of  the  company,  and  not 
to  the  service  of  notice  of  facts,  which  would  entitle  the  shareholder 
to  repudiate  his  shares.  In  re  L.  d  Staffordshire  Fire  Insur.  Co., 
24  Ch.  D.  149. 

A  third  mode  of  service,  by  leaving  the  notice  at  the  registered  abode 
of  the  shareholder,  is  allowed  by  the  19  &  20  V.  c.  47,  Sch.  Table  B., 
CI.  (85)  ;  and  Table  A.  of  the  present  act  does  not  apply  (see  sect.  176)  to 
companies  formed  and  registered  under  the  repealed  Joint  Stock  Com- 
panies Acts ;  and  as  to  those  registered  under  the  19  &  20  V.  c.  47, 
Table  B.  of  that  act  is  still  in  operation  (see  sect.  205,  ante,  p.  1084). 

Official  liquidators.']  Official  liquidators,  appointed  under  the  act,  have 
power,  with  the  sanction  of  the  court  (sect.  95)  amongst  other  things,  to 
bring  or  defend  any  action,  suit,  or  other  legal  proceeding,  in  the  name 
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and  on  behalf  of  the  company.  In  the  absence  of  fraud,  mala  fides,  or 
personal  misconduct,  an  action  for  damages  will  not  lie  against  him  by  a 
creditor  or  contributory,  for  delay  in  paying  his  debt  or  proportion  of 
surplus  assets.  Knowles  v.  Scott,  (1891)  1  Ch.  717.  As  to  the  personal 
liability  of  an  official  liquidator  for  a  rent-charge,  see  Graham  v.  Edge, 
20  Q.  B.  D.  683,  C.  A.,  cited  ante,  p.  333. 
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(7  &  8  V.  c.  110). 

This  act  is  repealed  (ante,  p.  1084),  but  not  as  to  the  incorporation  of 
companies  registered,  and  liabilities  incurred  under  it,  and  the  following 
cases,  &c,  may  still  be  useful.  As  to  the  effect  on  this  act  of  the  several 
enactments  prior  to  the  Companies  Act,  1862,  see  In  re  Bank  of  London, 
dc.  Insurance  Association,  L.  R.,  6  Ch.  421. 

Companies,  when  completely  registered  under  7  &  8  V.  c.  110,  became 
only  quasi  incorporated  for  the  purposes  specified  in  the  act.  The  deed 
of  settlement  must  contain  certain  provisions  in  order  to  entitle  the 
company  to  registration ;  but  when  a  certificate  of  complete  registration 
has  been  given  by  the  registrar,  the  certificate  is  evidence  that  the 
needful  provisions  are  inserted  in  the  settlement,  and  the  conditions 
fulfilled,  which  entitle  the  company  to  such  certificate  ;  sect.  7.  In  the 
absence  of  evidence  to  the  contrary,  the  above  certificate,  and  copies  of 
the  return  made  half-yearly  to  the  registrar  of  all  transfers  of  shares  and 
changes  in  the  shareholders,  are  admissible  in  evidence  without  proof  of 
signature  or  seal  of  office  ;  sect.  15  ;  and  certified  copies  or  extracts  of  all 
returns  and  deeds  registered  shall  be  received  without  proof  of  signature 
or  seal ;  sect.  18.  The  certificate  of  the  registration  of  a  joint-stock 
company,  under  the  hand  of  the  assistant  registrar,  is  admissible  in 
evidence,  without  any  allegation  in  the  certificate,  or  proof,  aliunde,  of 
the  absence  of  the  registrar,  although,  by  sect.  19,  the  assistant  registrar 
is  only  empowered  to  act  in  the  absence  of  his  principal.  Baker  v.  Cave, 
1  H.  &  N.  674 ;  26  L.  J.,  Ex.  190. 

Actions  for  calls.]  Sect.  55  provides  for  the  recovery  of  calls.  The 
company  may  sue,  for  the  instalment  due,  in  an  action  of  debt ;  and  in  the 
statement  of  claim  it  is  enough  to  state  that,  at  the  commencement  of  the 

suit,  the  defendant,  as  holder  of shares  in  the  company,  was  indebted 

to  the  company  in  the  sum  of for  instalments  of  capital  due  and 

payable  in  respect  of  the  shares,  and  that  defendant  has  not  paid  it ;  and 
if  on  the  trial  it  shall  be  proved  that  the  defendant  was  holder  of  any 
share  when  the  instalment  became  due,  the  company  shall  recover  it,  with 
interest  at  5  per  cent,  from  the  day  it  became  due. 

On  the  trial  the  plaintiff  must  prove  that  the  defendant  is  a  share- 
holder. This  may  be  by  a  certified  copy  of  the  registered  list  of  sub- 
scribers ;  Turner  v.  Metropolitan  Live  Stock  Co.,  2  Exch.  567  ;  or  of  the 
returns  of  transfers  made  under  sect.  18,  cited  supra  ;  or  by  proof  that  he 
has  received  dividends,  or  otherwise  acted  as,  or  claimed  to  be,  a  share- 
holder, in  which  case  the  books  of  the  company,  duly  kept,  will  be  evidence 
against  him  of  the  number  of  shares.     Magnire's  case,  3  D.  G.  &  Sm.  31. 

In  an  action  for  calls  the  plaintiff  may  prove  the  registration  of  the 
company,  if  denied,  without  producing  its  certificate  of  registration. 
Agricultural  Cattle  Insurance  Co.  v.  Fitzgerald,  16  Q.  B.  432  ;  20  L.  J., 
Q.  B.  244.  If  in  such  an  action,  the  company's  deed  of  settlement  be 
produced  in  evidence  to  prove  the  defendant  to  be  a  shareholder,  and 
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therefore  liable  under  sect.  55  of  the  act,  the  deed  is  available  for  this 
purpose,  though  it  may  appear  that,  since  execution  by  the  defendant, 
the  name  of  a  shareholder,  subscribed  before  that  of  the  defendant,  has 
been  erased,  and  the  erasure  not  accounted  for.  S.  C.  It  is  no  defence 
that  the  company's  settlement  deed  did  not  comply  with  the  conditions 
imposed  by  the  act ;  the  registrar's  certificate  is,  for  the  purposes  of  such 
action,  conclusive.  Banwen  Iron  Co.  v.  Barnett,  8  C.  B.  406  ;  Re  Inde- 
pendent Assurance  Co.,  1  Sim.  N.  S.  47;  20  L.  J.,  Ch.  30;]jer  Rolfe, 
V.-C.  As  to  the  validity  of  an  irregular  transfer  of  shares,  see  Murray  v. 
Bush,  L.  E.,  6  H.  L.  37. 

An  arrangement  made  with  a  shareholder  for  his  retirement  from  the 
company,  by  the  directors,  beyond  the  scope  of  the  deed  of  settlement, 
will  become  valid  if  ratified  by  every  individual  member  of  the  company. 
Evans  v.  Smallcombe,  L.  R.,  3  H.  L.  249  ;  see  also  Spackman  v.  Evans, 
Id.  171,  and  Houldsworth  v.  Evans,  Id.  263.  As  to  what  constitutes 
sufficient  ratification  of  such  a  contract,  vide  S.  CC.  As  to  what 
compromise  is  within  the  powers  of  the  directors,  vide  S.  CC,  and  Dixon 
v.  Evans,  L.  R.,  5  H.  L.  606 

Contracts.]  As  to  general  contracts  under  sect.  44,  although  the 
statute  or  a  deed  of  settlement  may  restrict  the  powers  of  the  directors, 
it  is  not  necessary  for  a  plaintiff  who  sues  the  company,  to  show  that  the 
contract  was  conformable  to  the  deed,  or  that  the  requirements  in  the 
statute  were  observed  ;  the  proof  of  irregularity  lies  on  the  defendants. 
Smith  v.  Hull  Glass  Co.,  8  C.  B.  668;  S.  C,  11  C.  B.  897  ;  21  L.  J., 
C.  P.  106.  See  contra,  Ridley  v.  Plymouth  Grinding  Co.,  2  Exch.  711 ;  but 
in  the  latter  case  the  contract  was  foreign  to  the  business  of  the  company. 

By  sect.  45,  bills  of  exchange  and  promissory  notes  (where  authorized 
by  deed  of  settlement  or  bye-law)  shall  be  made  or  accepted  by  two 
directors  expressly  on  behalf  of  the  company,  and  countersigned  by  the 
secretary  or  other  appointed  officer  ;  and  indorsement  may  be  in  the 
name  of  the  company  by  an  authorized  officer.  On  such  a  bill  or  note 
the  company  may  sue  or  be  sued  as  effectively  as  in  the  case  of  a  contract 
under  their  seal.  Under  this  section,  if  a  bill  of  exchange  drawn  upon  a 
joint  stock  company  be  accepted  by  two  of  the  directors,  the  acceptance 
is  void  as  against  the  company,  if  not  "  expressed  to  be  accepted  "  by 
them  "on  behalf  of  such  company,"  though  the  section  does  not  contain 
any  words  of  nullification.  Halford  v.  Cameron's,  crc.  Ry.  Co.,  16  Q.  B. 
442  ;  20  L.  J.,  Q.  B.  160.  But  where  a  bill,  drawn  upon  the  company  by 
their  corporate  name,  and  sealed  with  their  seal,  having  the  name  of  the 
company  circumscribed,  was  accepted  by  two  persons  styling  themselves 
directors  of  the  company  appointed  to  accept  the  bill,  and  the  acceptance 
was  countersigned  by  the  company's  secretary  ;  held,  that  such  accept- 
ance was  sufficiently  express.  S.  C.  ;  Edwards  v.  Id.,  6  Exch.  269.  The 
want  of  the  counter-signature,  required  by  sect.  45,  will  be  no  defence  to 
an  action  on  the  bill,  the  act  being  directory  only,  semble.  Aggs  v. 
Nicholson,  1  H.  &  N.  165  ;  25  L.  J.,  Ex.  348. 

By  sect.  46,  all  deeds  bearing  the  seal  of  the  company  shall  be  signed 
by  two  directors  at  least.  Where  the  seal  is  apparently  regular,  and  the 
instrument  good  on  the  face  of  it,  no  excess  of  authority  on  the  part  of 
the  directors  will  be  presumed ;  and,  semble,  if  the  excess  be  unknown  to  the 
obligee  at  the  time,  and  if  there  be  no  fraud  or  irregularity,  such  excess  of 
authority  (at  least  in  a  matter  within  the  general  scope  of  the  company's 
business)  will  be  no  defence.  R.  British  Bank  v.  Turquand,  5  E.  &  B.  248 ; 
24  L.J.,Q.B.327;  6E.&B.  327;  25  L.  J.,  Q.  B.  317,  Ex.  Ch. ;  see  Agar 
v.  Athenamm  Insurance  Co.,  3  C.  B.,  N.  S.  725 ;  27  L.  J.,  C.  P.  95. 
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Whether  and  for  what  purposes  a  party  contracting  with  a  company  is 
to  be  considered  as  affected  with  notice  of  the  contents  of  the  registered 
deed  of  settlement,  was  discussed  in  R.  British  Bank  v.  Turquand,  ante, 
p.  1103,  and  the  cases  there  cited,  and  in  Greenwood1  s  case,  3  D.  M.  &  G. 
459,  479  ;  23  L.  J.,  Ch.  966,  973.  In  Balfour  v.  Ernest,  5  C.  B.,  N.  S. 
601  ;  28  L.  J.,  C.  P.  170,  it  was  treated  as  settled  law  that  a  person  con- 
tracting with  a  registered  company  must  be  assumed  to  know,  and, 
semble,  is  bound  to  learn  what  powers  are  conferred  on  the  directors  by 
the  deed  of  settlement.  But  it  is  observable  that  the  bill  of  exchange 
there  sued  on  was,  plainly  and  to  the  knowledge  of  the  plaintiff,  not  one 
issued  for  the  ordinary  purposes  of  the  company  as  such. 

As  to  admissions  by  joint  stock  companies,  see  ante,  pp.  70,  71. 

4.  Companies    within    the    Companies    Clauses  Consolidation   Act, 
1845,  incorporated  by  special  Acts. 

To  what  companies  the  act  appilies.]  The  Companies  Clauses  Con- 
solidation Act,  1845  (8  &  9  V.  c.  16),  s.  1,  enacts,  "That  this  act  shall 
apply  to  every  joint  stock  company  which  shall,  by  any  act  which  shall 
hereafter"  (8th  May,  1845)  "  be  passed,  be  incorporated  for  the  purpose 
of  carrying  on  any  undertaking :  and  this  act  shall  be  incorporated  with 
such  act ;  and  all  the  clauses  and  provisions  of  this  act,  save  so  far  as 
they  shall  be  expressly  varied  or  excepted  by  any  such  act,  shall  apply  to 
the  company  which  shall  be  incorporated  by  such  act,  and  to  the  under- 
taking for  carrying  on  which  such  company  shall  be  incorporated,  so  far 
as  the  same  shall  be  applicable  thereto  respectively  ;  and  such  clauses 
and  provisions,  as  well  as  the  clauses  and  provisions  of  every  other  act 
which  shall  be  incorporated  with  such  act,  shall,  save  as  aforesaid,  form 
part  of  such  act,  and  be  construed  together  therewith  as  forming  one 
act."  Sect.  3.  The  interpretation  clause,  amongst  other  things,  enacts, 
that  the  word  month  shall  mean  calendar  month  :  the  expression  the 
directors  shall  mean  "  the  directors  of  the  company,  and  shall  include  all 
persons  having  the  direction  of  the  undertaking,  whether  under  the  name 
of  directors,  managers,  committee  of  management,  or  under  any  other 
name  :  "  the  word  s]i  are  holder  shall  mean  "  shareholder,  proprietor,  or 
member  of  the  company ;  and  in  referring  to  any  such  shareholder, 
expressions  properly  applicable  to  a  person  shall  be  held  to  apply  to  a 
corporation;"  and  the  expression  the  secretary  shall  include  the  word 
clerk. 

The  reported  cases  on  this  act  are  principally  upon  railway  acts. 

The  Cos.  Clauses  Act,  1863  (26  &  27  V.  c.  118),  contains  certain  general 
clauses  previously  usually  inserted  in  the  special  act,  as  to  cancellation 
and  surrender  of  shares,  the  creation  of  additional  capital,  debenture 
stock,  and  the  change  of  name.  This  act  has  been  amended  by  the 
Cos.  Clauses  Act,  1869  (32  &  33  V.  c.  48). 

Notice  of  action.]  Some  railway  and  other  similar  companies  are 
entitled  to  notice  of  action  under  the  act  by  which  they  are  incorporated, 
for  things  done  in  pursuance  of  their  act.  It  would  seem  that  actions 
brought  against  them  for  acts  done  in  the  course  of  carrying  on  their 
business  are  not  within  56  &  57  V.  c.  61,  post,  pp.  1118,  1119  ;  see  A.-G.  v. 
Margate  Pier  d  Harbour  Co.,  p>ost,  p.  1120,  and  hence  such  notice  is 
still  requisite.  Vide  post,  pp.  1130  et  seq.  The  absence  of  notice 
must  be  pleaded  specially,  and  statutable  power  to  show  it  under  a 
general  defence  is  not  now  usually  given  to  such  companies.  The 
defence  must  show  that  the  action  falls  within  the  class  described  in  the 
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statute.  Garton  v.  Gt.  W.  By.  Co.,  E.  B.  &  E.  846 ;  28  L.  J.,  Q.  B.  321, 
Ex.  Ch.  Where  "any  person"  acting  in  pursuance  of  the  act  was 
entitled  to  notice  of  action,  it  was  held  that  the  company  were  included 
in  the  word  person.  Boyd  v.  Croydon  By.  Co.,  4  N.  C.  669.  By  a 
railway  act  no  action  was  to  be  brought  for  anything  done  or  omitted  to 
be  done  in  pursuance  of  the  act,  or  in  the  execution  of  the  powers 
or  authorities  given  by  the  act,  unless  20  days'  previous  notice  in 
writing  should  be  given ;  the  company,  contrary  to  the  provisions  of  the 
act,  made  excessive  charges  for  the  carriage  of  goods,  and  claimed  and 
received  the  amount  of  such  charges  from  the  plaintiff ;  held,  that  in  an 
action  for  money  had  and  received,  brought  to  recover  back  the  sums  so 
extorted,  the  company  were  entitled  to  a  notice  of  action.  Kent  v. 
Gt.  W.  By.  Co.,  3  C.  B".  714.  But  in  the  case  of  a  like  pi-ovision,  where 
an  action  was  brought  against  a  railway  company,  in  their  capacity  of 
carriers,  for  an  injury  to  the  plaintiff  whilst  he  was  a  passenger  on  the 
railway,  it  was  held,  that  no  notice  of  action  was  necessary,  although  for 
the  purpose  of  showing  that  the  accident  occurred  from  a  speed  which 
was  improper  under  the  circumstances,  evidence  was  given  of  the 
defective  state  of  the  rails,  which  it  was  contended  was  an  omission  in 
some  of  the  works  authorised  by  the  act.  Carpue  v.  L.  &  Brighton  By. 
Co.,  5  Q.  B.  747.  And  the  same  had  been  held,  where  the  company's 
act  had  similar  enactments,  in  an  action  against  a  railway  company  for 
not  safely  carrying  some  horses  on  the  railway.  Palmer  v.  Gd.  Junction 
By.  Co.,' 4  M.  &  W.  749. 

Where  the  notice  is  to  be  served  under  the  Railway  Clauses  Consolida- 
tion Act,  1845  (8  &  9  V.  c.  20),  s.  138,  which  authorises  a  notice  to  be  left 
at  or  sent  by  post  directed  to  the  principal  office,  or  one  of  the  principal 
offices  of  the  company,  a  subordinate  office,  however  great  the  traffic  at 
the  station  attached  to  it,  is  not  a  principal  office,  when  there  is  another 
at  which  the  central  government  of  the  railway  is  carried  on,  and  where 
the  secretary  and  principal  officers  are  usually  to  be  found.  Garton  v. 
Gt.  W.  By.  Co.,  E.  B.  &  E.  837  ;  27  L.  J.,  Q.  B.  375.  See  also  Le  Tailleur 
v.  S.  E.  By.  Co.,  3  C.  P.  D.  18.  This  section  is  identical  in  terms  with 
Id.  c.  16,  s.  135,  cited  post,  p.  1115. 

Defence  of  tender  of  amends  in  actions  against  railway  companies.]  By 
the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  V.  c.  20),  s.  139,  "if 
any  party  shall  have  committed  any  irregularity,  trespass,  or  other 
wrongful  proceeding,  in  the  execution  of  this  or  the  special  act,  or  any 
act  incorporated  therewith,  or  by  virtue  of  any  power  or  authority  thereby 
given,  and  if  before  action  brought  in  respect  thereof  such  party  make 
tender  of  sufficient  amends  to  the  party  injured,  such  last-mentioned 
party  shall  not  recover  in  any  such  action ;  and  if  no  such  tender  shall 
have  been  made,"  the  defendant  may  pay  money  into  court. 

Defence  of  lien  for  tolls.]  This  is  given  in  certain  cases  to  railway 
companies,  by  the  8  &  9  V.  c.  20,  s.  97,  cited  ante,  p.  970. 

Begister  of  shareholders.']  By  8  &  9  V.  c.  16,  s.  8,  "  Every  person 
who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the  capital 
of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the 
company,  and  whose  name  shall  have  been  entered  on  the  register  of 
shareholders  hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the 
company. 

Sect.  9.  "The  company  shall  keep  a  book  to  be  called  'The  Register  of 
Shareholders ' ;  and  in  such  book  shall  be  fairly  and  distinctly  entered 
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from  time  to  time  the  names  of  the  several  corporations,  and  the  names 
and  additions  of  the  several  persons  entitled  to  shares  in  the  company, 
together  with  the  number  of  shares  to  which  such  shareholders  shall  be 
respectively  entitled,  distinguishing  each  share  by  its  number  and  the 
amount  of  the  subscriptions  paid  on  such  shares  ;  and  the  surnames  or 
corporate  names  of  the  said  shareholders  shall  be  placed  in  alphabetical 
order,  and  such  book  shall  be  authenticated  by  the  common  seal  of  the 
company  being  affixed  thereto,  and  such  authentication  shall  take  place 
at  the  first  ordinary  meeting,  or  at  the  next  subsequent  meeting  of  the 
company,  and  so  from  time  to  time  at  each  ordinary  meeting  of  the 
company." 

By  sect.  28,  "  The  production  of  the  register  of  shareholders  shall  be 
prima  facie  evidence  of  such  defendant ' '  (in  an  action  for  calls) ,  ' '  being 
a  shareholder,  and  of  the  number  and  amount  of  his  shares." 

Evidence  of  title  to  shares.]  By  sect.  11,  "  On  demand  of  the  holder  of 
any  share,  the  company  shall  cause  a  certificate  of  the  proprietorship  of 
such  share  to  be  delivered  to  such  shareholder,  and  such  certificate  shall 
have  the  common  seal  of  the  company  affixed  thereto  ;  and  such  certificate 
shall  specify  the  share  in  the  undertaking  to  which  such  shareholder  is 
entitled." 

By  sect.  12.  "  The  said  certificate  shall  be  admitted  in  all  courts  as 
prima  facie  evidence  of  the  title  of  such  shareholder,  his  executors, 
administrators,  successors,  or  assigns,  to  the  share  therein  specified  ; 
nevertheless  the  want  of  such  certificate  shall  not  prevent  the  holder  of 
any  share  from  disposing  thereof." 

Sect.  13  provides  for  the  issuing  of  a  new  certificate  when  the  former 
one  is  worn  out,  damaged,  lost,  or  destroyed. 

Sects.  14, 15.  The  transfer  of  shares  and  stock  is,  "by  deed  duly  stamped, 
in  which  the  consideration  shall  be  truly  stated,"  registered  at  the 
company's  office  in  a  book  called  the  "register  of  transfers"  ;  and  the 
company  shall  issue  a  new  certificate  to  the  transferee,  or  indorse  a 
memorandum  of  the  transfer  on  the  old  certificate,  which  memorandum 
has  the  same  effect  as  a  new  certificate.  Till  the  transfer  has  been 
delivered  to  the  secretary  for  registration,  the  transferor  remains  liable 
for  calls. 

Sects.  18  and  19  provide  for  the  transmission  of  shares  otherwise  than 
by  deed  of  transfer. 

By  sect.  20,  "  The  company  shall  not  be  bound  to  see  to  the  execution 
of  any  trust,  whether  express,  implied,  or  constructive,  to  which  any  of 
the  said  shares  may  be  subject." 

It  seems  that  the  enactment  in  sect.  14,  as  to  the  stamp  and  considera- 
tion are  merely  directory,  see  Powell  v.  L.  d  Provincial  Bank,  (1893)  2 
Ch.  555,  560,  per  Lindley,  L.J.  The  execution  of  a  transfer  of  shares 
does  not  pass  the  legal  estate  in  them  until  registration  under  sect.  15. 
Nanney  v.  Morgan,  37  Ch.  D.  346,  C.  A.  See  also  Boots  v.  Williamson, 
ante,  p.  1087.  Nor  does  registration  of  an  invalid  transfer,  Powell  v. 
L.  d  Provincial  Bank,  supra.  Executors  are  not  registered  under  sect. 
18  as  such,  but  in  their  individual  character.  Barton  v.  L.  d  N.  W.  By. 
Co.,  24  Q.  B.  D.77,  C.  A. 

When  the  name  of  a  shareholder  has  been  inserted  on  the  register  in 
respect  of  shares,  the  company  cannot  remove  his  name  or  substitute  that 
of  another  person,  unless  that  person  makes  out  a  clear  title  paramount 
to  the  shares,  or  unless  the  entry  was  obtained  by  fraud  or  forgery  ; 
Ward  v.  S.  E.  By.  Co.,  2  E.  &  E.  812  ;  29  L.  J.,  Q.  B.  177  ;  and  if  the 
ompany  remove  his  name,  an  action  of  mandamus  will  lie  to  compel 
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them  to  replace  it.  S.  C.  Where  a  company  removes  the  name  of  a 
shareholder,  A.,  under  a  forged  transfer  deed  of  A.'s  shares  to  B.,  the 
company  must  replace  the  shares  in  the  name  of  A.,  unless  he  has  been 
guilty  of  such  negligence  as  was  the  proximate  cause  of  the  transfer  of 
the  shares  by  the  company.  Tayler  v.  Gt.  Indian  Peninsula  By.  Co.,  4 
De  G.  &  J.  574  ;  28  L.  J.,  Ch.  709  ;  Ex  pte.  Swan,  7  C.  B.,  N.  S.  429 ; 

30  L.  J.,  C.  P.  113  ;  Swan  v.  N.  British  Australasian  Co.,  7  H.  &  N.  603 ; 

31  L.  J.,  Ex.  425  ;  Ex.  Ch.  2  H.  &  C.  175  ;  32  L.  J.,  Ex.  273  ;  Johnston 
v.  Benton,  L.  B.,  9  Eq.  181  ;  see  Bank  of  Ireland  v.  Evan's  Trustees,  5 
H.  L.  C.  389  ;  and  Staple  of  England,  Mayor,  dc.  of,  v.  Bank  of  England, 
21  Q.  B.  D.  160,  C.  A.     So  where  A.  and  C.  are  joint  holders  of  stock,  and 

C.  forges  a  transfer  of  the  shares  to  D.,  and  the  company  register  it,  and 

A.  dies,  his  executor  can  compel  the  company  to  replace  the  stock. 
Midland  By.  Co.  v.  Taylor,  28  Beav.  287  ;  29  L.  J.,  Ch.  731  ;  8  H.  L.  C. 
751 ;  31  L.  J.,  Ch.  336.     See  also  Barton  v.  N.  Staffordshire  By.,  38  Ch. 

D.  458.  In  such  case  the  Statute  of  Limitations  runs  only  from  the 
refusal  of  the  company  to  replace  the  stock.  S.  C.  One  of  two  executors 
cannot  make  a  valid  transfer  of  stock  registered  in  the  names  of  both. 
S.  C. ;  Barton  v.  L.  d  iV.  W.  By.  Co.,  supra. 

Where  a  company  have  registered  shares  in  A.'s  name  under  a  forged 
transfer,  and  have  issued  to  him  a  certificate  in  respect  thereof,  stating 
that  the  shares  are  standing  in  his  name,  the  certificate  will  estop  the 
company  from  setting  up  against  B.,  a  bond  fide  transferee,  the  infirmity 
of  A.'s  title ;  In  re  Bahia  A  San  Francisco  By.  Co.,  L.  R.,  3  Q.  B.  584  ; 
and  B.  may  sue  the  company  for  refusing  to  register  him.  In  re  Ottos 
Kopje  Diamond  Mines,  (1893)  1  Ch.  618,  C.  A.  The  measure  of  damages 
is  the  value  of  the  shares  at  the  date  of  the  refusal.  S.  C.  See  also 
Shaw  v.  Port  Philip,  dc,  Mining  Co.,  13  Q.  B.  D.  103.  So  where  A.,  the 
transferee  of  shares,  paid  to  the  transferor  B.  the  amount  of  a  call  made 
on  the  shares,  on  the  faith  of  the  registration  by  the  company  of  the 
shares  in  A.'s  name  ;  it  was  held  that  the  company  were  by  their  conduct 
estopped  from  disputing  A.'s  title  to  the  shares.  Hart  v.  Frontino,  dc, 
Gold  Mining  Co.,  L.  R.,  5  Ex.  111.  So  where  on  a  transfer  for  value  of 
shares  from  A.  to  B.  being  sent  to  the  company  for  registration  the  com- 
pany issued  a  certificate  in  B.'s  name,  although  the  shares  had  without 
B.'s  knowledge  already  been  transferred  by  A.  to  C.  and  registered  in  his 
name,  and  B.  sold  the  shares  to  D.  on  the  faith  of  the  certificate,  it  was 
held  that  the  company  were  estopped  from  denying  B.'s  title.  Tomkin- 
son  v.  Balkis  Consolidated  Co.,  (1891)  2  Q.  B.  614,  C.  A.  ;   (1893)  A.  C.  396. 

B.  was  held  entitled  to  recover  from  the  company  as  damages  the  price  of 
other  like  shares  bought  by  him  to  fulfil  his  contract  with  D.  S.  C.  See 
further  Bobinson  v.  Montgomeryshire  Breivery  Co.,  (1896)  2  Ch.  841 ; 
Dixon  v.  Kennaway  d  Co.,  (1900)  1  Ch.  833.  But  the  mere  regis- 
tration of  stock  under  a  forged  transfer  to  an  innocent  purchaser, 
B.,  creates  no  estoppel  in  favour  of  B.,  for  B.  acted  on  the  faith  of 
the  transfer  only,  and  not  on  any  act  of  the  compairy,  and  by  sending 
the  transfer  to  the  company  for  registration,  he  induced  the  company 
to  act  thereon.  Simm  v.  Anglo-American  Telegraph  Co.,  5  Q.  B.  D. 
188,  C.  A.  If  the  stock  be  transferred  to  I.  as  security  for  a  loan  to  B., 
I.  acquires  a  title  good  by  estoppel,  so  long  only  as  the  loan  is  out- 
standing. S.  C.  See  further  B.  v.  Shropshire  Union  Bys.,  dc,  Co., 
L.  R.,  7  H.  L.  496 ;  Burkinshaw  v.  Nicholls  and  Bloomenthal  v.  Ford, 
cited  ante,  p.  1093. 

There  is  no  warranty  to  the  company  by  B.  that  a  deed  purporting 
to  transfer  shares  from  A.  to  B.  and  sent  by  B.  to  the  company  for 
registration,  is  genuine.     Anglo-American  Telegraph  Co.  v.   Spurling, 
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5  Q.  B.  D.  188.    The  C.  A.  by  arrangement  between  the  parties  affirmed 
this  judgment  of  Lindley,  J.,  without  expressing  any  opinion  thereon. 

The  "  certification  "  of  a  transfer  by  the  placing  thereon  by  the  com- 
pany's secretary  of  the  words  "  certificates  lodged"  (vide  ante,  p.  570,  n.), 
implies  no  warranty  of  the  title  of  the  transferor,  L.,  or  of  the  validity  of 
the  share  certificates  lodged,  nor  does  it  estop  the  company  from  disputing 
the  validity  of  the  transfer  to  L. ;  and,  in  the  absence  of  fraud,  no  action 
will  lie  for  an  erroneous  "  certification."  Bishop  v.  Balkis  Consolidated 
Co.,  25  Q.  B.  D.  512,  C.  A.  But  where  a  transfer,  for  valuable  considera- 
tion, of  fully  paid  up  shares,  is  so  certified,  it  seems  that  the  coinpan}'  is 
estopped  from  denying  that  certificates  of  such  shares  were  lodged  with 
the  company.     McKay's  case,  (1896)  2  Ch.  757. 

Shareholders  liable  to  calls.]  By  sects.  21,  22,  the  directors  have  power 
to  make  calls  upon  the  shareholders  in  respect  of  the  capital  for  which 
they  have  subscribed ;  and  21  days'  notice,  at  the  least,  is  to  be  given  of 
each  call. 

It  seems  that  the  entry  of  the  name  of  a  person  on  the  register  of  the 
company  is,  under  sect.  8,  essential  to  constitute  him  a  shareholder. 
Newry  and  Enniskillen  By.  Co.  v.  Edmunds,  2  Exch.  118.  So  neither  the 
purchaser  of  scrip  certificates  for  shares ;  S.  C. ;  nor  the  subscriber  to  an 
undertaking;  Wolverhampton  Waterworks  Co.  v.  Haivkesford,  6  C.  B., 
N.  S.  336  ;  28  L.  J.,  C.  P.  242  ;  are  liable  to  calls,  when  their  names  have  not 
been  inserted  in  the  register.  So,  the  allottee  of  scrip  certificates  "  to 
bearer"  is  not  liable  to  be  placed  on  the  register,  if  he  do  not  accept 
shares  in  exchange  for  them.  Mcllwraith  v.  Dublin  Trunk  Connecting 
By.  Co.,  L.  B.,  7  Ch.  134.  But  the  register  need  not  be  sealed  in  order  to 
make  the  persons  on  it  shareholders.  Wolverhanvpton  Waterworks  Co.x. 
Hawkesford,  11  C.  B.,  N.  S.  456;  31  L.  J.,  C.  P.  184,  Ex.  Ch.  Where  a 
special  act  requires  directors  to  hold  a  certain  number  of  shares,  they  are, 
although  their  names  are  not  on  the  register,  liable  by  proceedings  in 
sci.  fa.,  at  any  rate  to  the  amount  of  that  number  of  shares.  Bortal  v. 
Emmens,  1  C.  P.  D.  201,  664,  C.  A.,  explained  in  Kipling  v.  Wood,  3 
C.  P.  D.  350,  C.  A.  See  further  In  re  S.  London  Fish  Market  Co.,  39 
Ch.  D.  324,  C.  A. 

It  was  held  that  a  person  to  whom  shares  are  allotted  is  not  liable  to  pay 
calls,  unless  the  shares  allotted  to  him  are  specifically  numbered  and 
allotted  to  him  by  the  number.  Irisli  Feat  Co.  v.  Phillips,  1.  B  &  S.  598  ; 
30  L.  J.,  Q.  B.  114  ;  on  the  authority  of  Wolverhamp>ton  Waterworks  Co.  v. 
Hawkesford,  7  C.  B.,  N.  S.  795  ;  29  L.  J.,  C.  P.  121.  But  the  C.  P.  did 
not  decide  on  this  ground,  but  on  the  right  ground  that  there  was  no 
register  when  the  call  was  made  ;  per  Ex.  Ch. ;  Irish,  Peat  Co.  v.  Phillips, 
1  B.  &  S.  638 ;  30  L.  J.,  Q.  B.  336  ;  and  the  Ex.  Ch.  doubted  the  propriety 
of  the  decision  of  the  Q.  B.,  but  affirmed  the  judgment  on  the  ground 
that  the  defendant  had  not  executed  the  deed  of  the  company  when  the 
calls  were  made  ;  the  company  being  incorporated  by  charter.  In  E. 
Gloucestershire  By.  Co.  v.  Bartholomew,  L.  B.,  3  Ex.  15,  opinions  were 
expressed  by  many  of  the  judges  that  sect.  9  was  merely  directory ;  it 
was  there  held  that  the  register  need  not,  for  the  mere  purpose  of  con- 
stituting a  person  a  shareholder  under  sect.  8,  comprise  all  the  particulars 
required  by  sect.  9 ;  and  that  even  though  it  were  necessary  that  the 
shares  should  be  specifically  appropriated  to  the  person  by  their  numbers, 
yet  evidence  that  this  had  been  done  could  be  given  aliunde  by  showing 
that  he  signed  the  subscription  contract.  See  also  L.  Gd.  Junction  By. 
Co.  v.  Freeman,  2  M.  &  Gr.  606,  Ex.  Ch.,  that  the  register  will  not  be 
invalid  by  reason  of  omission  in  following  strictly  the  requisitions  of  the 
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statute  ;  and  see  2>ost,  p.  1111.  Where,  however,  the  register  is  relied  on 
under  sect.  28  (ante,  p.  1106),  as  prima  facie  evidence  of  the  ownership  of 
the  shares,  it  must  then  strictly  comply  with  the  provisions  of  sect.  9  ;  E. 
Gloucestershire  Railway  Co.  v.  Bartholomew,  ante,  p.  1108.  Subscribers 
who,  before  the  act  is  passed,  agree  to  take  shares,  on  being  subsequently 
entered  on  the  register  of  the  company  under  sect.  8,  are  liable  to  pay 
calls ;  it  is  not  necessary  that  the  allotment  of  the  shares  should  have 
been  made  within  any  particular  time,  or  that  notice  thereof  should  have 
been  given  to  the  shareholder.     Burke  v.  Lechmere,  L.  R.,  6  Q.  13.  297. 

Where  the  special  act  provided  that  the  company  should  not  issue  any 
shares  created  under  the  "authority  of  the  act,  nor  should  any  share  vest 
in  the  person  accepting  the  same  until  one-fifth  of  the  share  was  paid  up, 
it  was  held  that  issue  referred  to  issuing  of  certificates,  and  vest  to  vesting 
of  shares  so  as  to  be  property  and  capable  of  transfer,  but  did  not  relieve 
A.,  who  had  accepted  shares,  from  liability  to  calls  until  one-fifth  was 
paid  on  the  shares.  E.  Gloucestershire  liy.  Co.  v.  Bartholomew,  L.  R.,  3 
Ex.  15  ;  McEucn  v.  W.  London  Wharves,  Sc,  Co.,  L.  R.,  6  Ch.  655.  If, 
however,  a  transfer  of  the  shares  has  been  made  by  A.  to  B.,  and 
registered,  A.  is  relieved  from  liability,  by  B.  having  entered  into  a 
substituted  contract  with  the  company  to  take  shares.  Morton's  case, 
L.  R.,  16  Eq.  104. 

Shares  issued  by  a  railway  company  to  A.  as  fully  paid  Tip,  and 
registered  in  his  name  as  security  for  a  loan,  do  not  render  A.  liable  to 
calls.  Guest  v.  Worcester,  Ac,  By.  Co.,  L.  R.,  4  C.  P.  9.  It  is  otherwise 
where  a  person  who  has  agreed  to  take  fully  paid  up  shares  makes  no 
objection  to  the  entry  of  his  name  on  the  register  as  the  holder  of  shares 
not  paid  up ;  he  will  be  taken  to  have  acquiesced  in  the  alteration, 
and  will  be  liable  to  calls.  Ilfracombe  By.  Co.  v.  Nash,  18  W.  R.,  431, 
H.  T.  1870.  On  an  application  for,  and  allotment  of  shares,  the  allottee 
remains  liable  after  he  has  handed  over  the  scrip  certificates  to  a 
purchaser,  unless  the  shares  have  been  transferred  by  deed  registered 
by  the  company.  McEuen  v.  W.  London  Wharves,  <rc,  Co.,  supra. 
As  to  the  allotment  of  scrip  certificates  to  bearer,  vide  ante,  p.  1108. 

A  shareholder  who  has  transferred  his  shares  is  liable  until  the  transfer 
has  been  registered  ;  sect.  15,  ante,  p.  1106.  Midland  Gt.  W.  Rij.  Co.  v. 
Gordon,  16  M.  &  W.  807  ;  Sayles  v.  Blanc,  14  Q.  B.  205.  And  after  a 
call  has  been  made,  a  shareholder  cannot  transfer  until  he  has  paid 
the  call,  nor  until  he  has  paid  all  calls  for  the  time  being  due  on  every 
share  held  by  him ;  sect.  16.  And  a  call  is  made  at  the  time  when  the 
resolution  is  passed,  and  not  when  the  notice  is  given  to  the  shareholder. 
R.  v.  Londonderry,  Ac,  Ru.  Co.,  13  Q.  B.  998;  and  see  Orpen's  case, 
32  L.  J.,  Ch.  633  (on  7  &  S  V.  c.  110,  s.  54).  But,  this  section  only 
applies  to  a  transfer  of  the  shares  on  which  a  call  can  be  and  has  been 
made,  and  the  company  must  therefore  register  a  transfer  of  stock,  on 
which  all  the  calls  have  been  paid,  although  the  transferor  hold  shares 
on  which  calls  are  due.  Hubbersty  v.  Manchester,  Ac,  Ry.  Co.,  L.  R., 
2  Q.  B.  59 ;  Id.  471,  Ex.  Ch.  If  the  company  register  a  transfer  from 
A.,  from  whom  calls  are  due,  the  transfer  is  good,  but  A.'s  liability  for  the 
past  calls  continues.     Ex  pte.  Littledale,  L.  R.,  9  Ch.  257. 

Where  the  buyer  of  shares  took  a  blank  transfer  of  them,  which  he 
filled  up  in  his  name  and  procured  to  be  registered  ;  he  was  held  to  be 
estopped  as  against  the  compairy  from  setting  up  the  invalidity  of  the 
transfer.     Sheffield,  Ac,  By.  Co.  v.  Woodcock,  7  M.  &  W.  574,  582. 

By  sect.  21,  "  '  shareholder  '  shall  extend  to  the  legal  personal  repre- 
sentatives of  such  shareholder  "  ;  and  it  seems  that  executors  are  liable 
for  calls  due  from  their  testator  so  long  as  they  are  in  possession  of  the 
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shares.  Birkenhead,  dc,  By.  Co.  v.  Cotesworth,  5  Exch.  226,  228; 
Wills  v.  Murray,  4  Exch.  843  ;  but  see  Ness  v.  Armstrong,  4  Exch.  21, 
Ex.  Ch. 

An  infant  may  be  liable  to  calls,  and  the  shares  vest  hi  him  as  in  the 
nature  of  real  estate,  until  he  repudiates  them,  and  this  he  may  do  within 
a  reasonable  time  after  full  age.  Cork  d  Bandon  By.  Co.  v.  Cazenove, 
10  Q.  B.  935  ;  and  the  cases  cited  ante,  p.  1097. 

As  to  when  fraud  or  misrepresentation  is  a  defence  to  an  action  for 
calls,  vide  ante,  p.  1095. 

Actions  for  calls — proof  necessary  on  the  trial.']  By  8  &  9  V.  c.  16, 
s.  26,  "  In  any  action  or  suit  to  be  brought  by  the  company  against  any 
shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be 
necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the 
company  to  declare  that  the  defendant  is  the  holder  of  one  share  or  more 
in  the  company  (stating  the  number  of  shares),  and  is  indebted  to  the 
company  in  the  sum  of  money  to  which  the  calls  in  arrear  shall  amount 
in  respect  of  one  call  or  more  upon  one  share  or  more  (stating  the  number 
and  amount  of  each  of  such  calls),  whereby  an  action  hath  accrued  to  the 
company  by  virtue  of  this  and  the  special  act." 

By  sect.  27,  "  On  the  trial  or  hearing  of  such  action  or  suit  it  shall  be 
sufficient  to  prove  that  the  defendant,  at  the  time  of  making  such  call, 
was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call 
was  in  fact  made,  and  such  notice  thereof  given  as  is  directed  by  this  or 
the  special  act ;  and  it  shall  not  be  necessary  to  prove  the  appointment 
of  the  directors  who  made  such  call,  nor  any  other .  matter  whatsoever; 
and  thereupon  the  company  shall  be  entitled  to  recover  what  shall  be  due 
upon  such  call,  with  interest  thereon,  unless  it  shall  appear  either  that 
any  such  call  exceeds  the  prescribed  amount,  or  that  due  notice  of  such 
call  was  not  given,  or  that  the  prescribed  interval  between  two  successive 
calls  had  not  elapsed,  or  that  calls  amounting  to  more  than  the  sum  pre- 
scribed for  the  total  amount  of  calls  in  one  year  had  been  made  within 
that  period." 

Broof  of  being  a  shareholder.]  As  to  who  are  shareholders  liable  to 
calls,  see  ante,  p.  1108. 

The  allegation  in  the  statement  of  claim  "  that  the  defendant  is  the 
holder  of  shares,"  means  that  he  was  the  holder  at  the  time  the  call  was 
made.  Belfast,  dc,  By.  Co.  v.  Strange,  1  Exch.  739.  The  statutory 
form  is,  therefore,  not  applicable  in  an  action  for  calls  against  an 
executor,  where  the  calls  were  made  in  the  lifetime  of  the  testator. 
Birkenhead,  dc,  By.  Co.  v.  Cotesworth,  supra.  But  in  such  a  case  an 
amendment  would  probably  be  allowed  at  the  trial. 

By  sect.  28  (ante,  p.  1106)  the  production  of  the  register  of  shareholders 
is  made  prima  facie  evidence  of  the  defendant  being  a  shareholder  and 
of  the  number  and  amount  of  his  shares ;  but  this  mav  be  rebutted. 
Waterford,  dc.,  By.  Co.  v.  Bidcock,  8  Exch.  279  ;  22  L.  J.,  Ex.  146.  But 
where  the  defendant  has  by  his  own  act  induced  the  company  to  register 
him,  he  cannot  then  contradict  the  register.  Sheffield,  dc,  By.  Co.  v. 
Woodcock,  ante,  p.  1109  ;  Cheltenham,  dc,  By.  Co.  v.  Daniel,  2  Q.  B. 
281.  This  section  refers  to  the  sealed  register.  Birkenhead,  Lancashire, 
dc,  By.  Co.  v.Brownrigg,  4  Exch.  426.  The  register  must,  of  course,  be 
proved  to  be,  de  facto,  the  register  of  the  company,  and  be  regular  on  the 
face  of  it ;  see  sect.  9,  ante,  p.  1105,  and  cases  thereon  cited,  ante,  p.  1108; 
but  it  is  evidence  without  proof  that  the  seal  was  affixed  to  it  at  a  general 
meeting   of   the   company  as    required  by  sect.   9 ;    N.    W.  By.   Co.    v. 
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M'Michael,  5  Exch.  885  ;  B.  v.  Nash,  2  Den.  C,  C.  493  ;  21  L.  J.,  M.  C. 
147.  The  provisions  of  the  act  (sect.  9)  as  to  keeping  the  register  must 
have  been  substantially  complied  with,  in  order  to  make  the  register 
evidence.  Bain  v.  Whitehaven  d  Furness  Junction  By.  Co.,  3  H.  L.  C.  1. 
But  irregularities  or  omissions  will  not  render  it  inadmissible.  South- 
ampton Dock  Co.  v.  Richards,  1  M.  &  G.  448  ;  L.  Gd.  Junction  By.  Co. 
v.  Freeman,  2  M.  &  Gr.  606 ;  Wolverhampton  Waterworks  Co.  v. 
Hawkesford,  7  C.  B.,  N.  S.  795  ;  29  L.  J.,  C.  P.  121  ;  in  Ex.  Ch.,  11  C.  B., 
N.  S.  456 ;  31  L.  J.,  C.  P.  184.  A  register  book  consisted  of  several 
lai'ge  volumes,  the  last  only  of  which,  containing  a  recapitulation  of  the 
previous  volumes,  was  authenticated  by  the  seal  of  the  company  ;  it  was 
held  that  this  was  sufficient,  and  the  volumes  were  properly  received  in 
evidence.     Inglis  v.  Gt.  N.  By.  Co.,  1  Macq.  112. 

As  to  the  admissibility  of  examined  or  certified  copies  of  the  register, 
vide  ante,  pp.  98,  99,  102. 

Proof  of  the  call.]  By  8  &  9  V.  c.  16,  s.  98,  the  directors  are  to  cause 
notes,  minutes,  or"copies  of  all  their  appointments  and  contracts,  orders, 
and  proceedings  of  meetings,  to  be  entered  in  books,  and  every  such  entry 
is  to  be  signed  by  the  chairman  of  such  meeting ;  and  the  entry  so  signed 
shall  be  received  as  evidence  in  all  courts,  without  proof  of  the  meeting 
having  been  duly  convened  or  held,  or  of  the  persons  making  or  entering 
the  orders,  &c,  being  shareholders,  directors  or  members  of  the 
committee  ;  or  of  the  signature  of  the  chairman,  or  of  the  fact  of  his 
being  chairman  ;  all  which  matters  shall  be  presumed,  until  proof  to 
the  contrary. 

The  resolution  for  a  call,  made  at  a  meeting  of  directors,  may  be 
proved  by  production  of  the  above  book.  It  has  been  held,  under  like 
clauses  in  other  acts,  that  a  signature  at  a  subsequent  meeting  by  the 
same  chairman  is  sufficient.  Southampton  Dock  Co.  v.  Bichards, 
sxipra  ;  W.  London  By.  Co.  v.  Bernard,  3  Q.  B.  873.  The  minutes  of 
an  adjourned  meeting,  signed  by  the  chairman,  make  the  original 
minutes  admissible  in  evidence,  though  they  were  not  signed.  Inglis  v. 
Gt.  N.  By.  Co.,  supra.  See  also  Sheffield  and  Manchester  By.  Co.  v. 
Woodcock,  7  M.  &  W.  574.  It  must,  however,  be  observed  that  where 
an  act  makes  the  entries  in  a  company's  books  "  originals,"  and 
"allowed  to  be  read  in  all  courts,"  it  does  not  follow  that  they  are 
admissible  against  all  persons  and  for  all  purposes.  See  Clarke  v. 
Imperial  Gas  Co.,  4  B.  &  Ad.  315. 

Validity  of  call.]  By  sect.  99,  acts  done  by  directors  are  valid,  not- 
withstanding their  defective  appointment  or  disqualification. 

The  special  act  usually  limits  the  number  and  amount  of  calls,  and  of 
the  aggregate  amount  of  them  within  any  one  year,  and  the  interval 
between  each.  Any  deviation  from  the  act,  in  these  respects,  will 
invalidate  the  call  (sect.  22),  and  is  a  defence  under  sect.  27.  The  call 
is  to  be  considered  as  made  at  the  time  the  resolution  was  passed,  and 
not  when  the  notice  of  call  was  given  to  the  shareholder.  B.  v. 
Londonderry  d  Coleraine  By.  Co.,  13  Q.  B.  998.  The  resolution  need 
not  specify  the  time  and  place  of  payment.  Newry,  dc,  By.  Co.  v. 
Edmunds,  2  Exch.  118  ;  nor  the  person  to  whom  payment  is  to  be 
made  ;  Gt.  N.  of  England  By.  Co.  v.  Biddulph,  7  M.  &  W.  243 ;  L.  & 
Brighton  By.  Co.  v.  Fairclough,  2  M.  &  Gr.  674  ;  provided  a  time, 
place,  and  person  be  appointed  by  the  directors,  and  21  days'  notice 
given.  S.  CC.  A  call  made  payable  by  instalments  is  valid  ;  Amber- 
gate,  dc,  By.  Co.  v.  Norcliffe,  6  Exch.  629 ;  20  L.  J.,  Ex.  234,  Ex.  Ch.  ; 
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but  it  was  held  that  such  a  call  could  not  be  sued  for  in  the  statutory 
form  until  all  the  instalments  had  fallen  due.  Ambergate,  dc,  By.  Co. 
v.  Coulthard,  5  Exch.  459. 

Proof  of  notice  of  call.]  By  8  &  9  V.  c.  16,  s.  22,  there  must  be  at 
least  21  days'  notice  of  each  call.  The  notice,  if  under  this  act  alone, 
must,  it  seems,  be  a  special  notice  to  each  shareholder  ;  but  under  the 
special  acts  of  each  company,  a  general  notice  by  newspaper  or  otherwise 
is  commonly  made  sufficient ;  per  Parke,  B.,  in  Newry,  dc.,  By.  Co.  v. 
Edmunds,  2  Exch.  122.  Notice  of  a  call  issued  by  the  secretary,  and 
purporting  to  be  in  pursuance  of  a  resolution  of  the  directors,  will  be  pre- 
sumed to  be  issued  by  authority.  Gt.  N.  of  England  By.  Co.  v.  Biddulph, 
L.  d  Brighton  By.  Co.  v.  Fairclough,  ante,  p.  1111. 

Notices  by  post  are  in  general  sufficient;  sect.  186, post,  p.  1115.  To 
prove  the  notice,  plaintiffs  proved  that  it  was  the  duty  of  C,  since 
deceased,  to  fill  up  and  direct  notices  ;  that  he  had  been  seen  preparing 
them  according  to  a  list  of  subscribers  in  his  hands,  made  out  from 
an  address-book,  and  had  put  them  in  a  basket ;  that  all  in  the  basket  had 
been  posted ;  and  that  a  list  in  his  handwriting  had  been  found,  con- 
taining the  defendant's  name  and  indorsed  "  letters  sent  out :  "  held,  that 
the  list  might  be  presumed  to  be  contemporaneous  with  the  preparation 
of  the  notices,  and  that  there  was  evidence  of  a  notice  to  the  defendant. 
E.  Union  By.  Co.  v.  Symonds,  5  Exch.  237  ;  see  also  the  cases  cited  ante, 
pp.  60,  384. 

In  the  case  of  joint  holders  of  shares,  notice  to  the  one  first  on  the 
register  is  sufficient ;  sect.  137. 

Interest.]  By  sect.  23,  "  If,  before  or  on  the  day  appointed  for  payment, 
any  shareholder  do  not  pay  the  amount  of  any  call  to  which  he  is  liable, 
then  such  shareholder  shall  be  liable  to  pay  interest  for  the  same,  at  the 
rate  allowed  by  law,  from  the  day  appointed  for  the  payment  thereof 
to  the  time  of  the  actual  payment." 

Where  the  statutory  form  of  claim  is  adopted,  interest  is  recoverable 
thereunder  without  a  separate  claim,  provided  the  claim  at  the  end  of  the 
statement  of  claim  is  sufficient  to  cover  such  interest.  Southampton 
Dock  Co.  v.  Richards,  1  M.  &  Gr.  448 ;  L.  d  Brighton  By.  Co.  v. 
Fairclough,  2  M.  &  Gr.  674. 

Defence  to  actions  for  calls.]  The  defendant  may  show  that  though 
registered  he  is  not  de  jure  a  shareholder,  because  the  shares  were 
illegally  created  by  the  company.  Shropshire  Union  By.  Co.  v.  Anderson, 
8  Exch.  401.  Or,  that  there  was  no  notice.  Edinburgh,  dc,  By.  Co.  v. 
Hebblewhite,  6  M.  &  W.  707  ;  S.  E.  By.  Co.  v.  Hebblewhite,  infra.  Or, 
that  calls  were  not  properly  made;  L.  d  Brighton  By.  Co.  v.  Wilson, 
6  N.  C.  135  ;  S.  E.  By.  Co.  v.  Hebblewhite,  12  Ad.  &  E.  497  ;  or  that  the 
shares  had  been  forfeited  before  the  call ;  L.  d  Brighton  By.  Co.  v. 
Fairclough,  6  N.  C.  270;  or,  had  been  transferred  and  the  transfer 
registered  before  the  call  was  made.  Aylesbury  By.  Co.  v.  Mount, 
4  M.  &  Gr.  651  ;  7  M.  &  Gr.  898. 

Infancy  (when  it  is  a  defence)  must  be  specially  pleaded.  Birkenhead, 
dc,  By.  Co.  v.  Pilcher,  5  Exch.  24  ;  as  to  the  defence,  vide  ante,  p.  1097. 

It  is  no  defence  that  the  defendant  became  a  shareholder  and  was 
registered  with  his  assent,  in  consideration  of  an  agreement  to  give  him 
certain  debentures,  which  could  not  legalry  be  given  by  the  company ;  for 
this  is  not  an  inquiry  open  after  actual  registration  with  defendant's  consent. 
W.  Cornwall  By.  Co.  v.  Moivatt,  15  Q.  B.  521 ;  19  L.  J.,  Q.  B.  478. 
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If  a  forfeiture  of  shares  has  been  declared,  and  confirmed  under  8  &  9  V. 
c.  16,  ss.  29  et  seq.,  this  is  a  correlative  remedy,  and  no  answer  to  an 
action  for  the  calls  in  arrear  before  the  forfeiture.  Gt.  N.  Bg.  Co.  v. 
Kennedy,  4  Exch.  417.  But  where  the  declaration  of  forfeiture  is  under 
a  special  act,  which  gives  the  remedy  as  an  alternative  one  with  that  of  an 
action  for  calls,  then  it  is  a  defence.  Giles  v.  Hutt,  3  Exch.  18.  A  mere 
declaration  of  forfeiture,  without  a  subsequent  confirmation  at  a  general 
meeting,  will  not  relieve  the  shareholder  from  future  calls  under  any 
of  the  railway  acts,  special  or  general.  L.  it  Brighton  Bg.  Co.  v. 
Fairclough,  2  M.  &  Gr.  674. 

As  to  surrender  of  shares,  see  Kipling  v.  Todd,  3  C.  P.  D.  350,  C.  A. 

The  action  for  calls  is  founded  on  specialty,  and  the  period  of  limitation 
is  under  3  &  4  W.  4,  c.  42,  s.  3  (ante,  pp.  712,  713),  20  years.  Cork 
d  BandonBg.  Co.  v.  Goode,  13  C.  B.  826;  22  L.  J.,  C.  P.  198. 

Action  bg  shareholder  for  dividends.]  A  shareholder  may  sue  the. 
company  for  dividends  that  have  been  declared  in  respect  of  his  shares, 
and  have  become  payable,  and  it  is  no  answer  to  the  action  that  the 
company  have  wrongfully  removed  the  plaintiff's  name  from  the  register. 
Dalton  v.  Midland  Comities  Bg.  Co.,  13  C.  B.  474  ;  22  L.  J.,  C.  P.  177. 
As  to  the  Statute  of  Limitations  applying  to  such  action,  see  In  re  Severn, 
dc,  Bridge  Co.,  (1896)  1  Ch.  559. 

Broof  of  contracts.]  By  8  &  9  V.  c.  16,  s.  97,  the  power  of  directors  or 
their  committees  to  make  contracts  on  behalf  of  the  company  "  may 
lawfully  be  exercised "  as  follows : — 1.  Any  contract  which,  if  made 
between  private  persons,  is  required  to  be  in  writing  and  under  seal,  may 
be  made,  varied,  or  discharged  by  such  directors  or  committee  in  writing 
and  under  the  common  seal.  2.  Any  contract  which,  if  made  between 
private  persons,  is  required  to  be  in  writing  signed  by  the  parties  to  be 
charged,  may  be  made,  varied,  or  discharged  by  writing  signed  by  two 
directors,  or  by  two  of  the  committee.  3.  A  contract  which,  if  made 
between  private  persons,  may  be  by  parol  and  without  writing,  may 
be  made,  varied,  or  discharged  by  the  directors  or  such  committee  by 
parol  only,  without  writing. 

By  sect.  98,  the  directors  are  to  cause  entries  of  their  contracts  to  be 
made  in  a  book,  which  are  to  be  signed  by  the  chairman,  and  they  then 
become  admissible  in  evidence.  See  the  section  and  cases  decided 
thereon,  ante,  p.  1111. 

Where  a  railway  company  occupied  land,  and  no  contract  was  proved, 
it  was  held  that  a  parol  contract  with  the  directors,  under  sect.  97,  would 
be  presumed.  Lowe  v.  L.  d'  N.  W.  Bg.  Co.,  18  Q.  B.  632  ;  21  L.  J., 
Q.  B.  361.  In  such  a  case,  even  a  common  law  corporation  would  be 
liable.  Semble,  S.  C,  and  vide  ante,  p.  1081.  But  where  the  directors 
contracted  under  seal  for  certain  works,  the  company  was  held  not  liable 
for  work  extra  the  contract,  there  being  nothing  from  which  a  parol 
contract  within  sects.  97,  98,  could  be  inferred.  Homersham  v. 
Wolverhampton  Waterworks  Co.,  6  Exch.  137  ;  20  L.  J.,  Ex.  198.  See 
ante,  pp.  577,  1081.  Where  a  clerk  of  the  company  ordered  goods  for  the 
company,  which  they  received  and  used  in  the  construction  of  the  railway, 
it  was  held  that  this  was  evidence  of  a  parol  contract  under  the  act, 
and  the  court  affirmed  the  ruling  in  Lowe  v.  L.  d-  N.  W.  Bg.  Co.,  supra  ; 
Bauling  v.  Id.,  8  Exch.  867  ;  23  L.  J.,  Ex.  105.  See  also  S.  of  Ireland 
Collier g  Co.  v.  Waddle,  cited  ante,  p.  1080,  in  which  case  the  earlier  cases 
are  reviewed. 

Directors,  exercising  the  powers  conferred  on  them  by  the  above  section, 
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must  act  together  and  as  a  board  ;  if  the  consent  of  the  statutory  quorum 
of  directors  to  the  affixing  of  the  seal  of  the  company,  be  obtained  by  the 
secretary  from  each  of  them  individually,  in  the  absence  of  the  others, 
the  deed  will  not  bind  the  company  ;  D'Arcy  v.  Tamar,  dc,  By.  Co., 
L.  E.,  2  Ex.  158;  see  also  Ex  pte.  Kennedy,  44  Ch.  D.  472,  481,  per 
Stirling,  J.  ;  except  as  against  persons  who  have  no  notice  of  the  irregu- 
larity;  Collie's  Claim,  L.  R.,  12  Eq.  246.  See  also  cases  cited,  ante, 
p.  1099,  and  Lindley  on  Companies,  5th  ed.,  157,  158. 

If  a  contract  be  entered  into  by  a  director  with  the  company,  after  his 
election,  the  contract  is  not  rendered  void  by  sects.  85,  86,  but  his  office  of 
director  is  vacated.  Foster  v.  Oxford,  Worcester,  dc.,By.  Co.,  13  C.  B.  200 ; 
22  L.  J.,  C.  P.  99.  It  is  no  answer  to  an  action  by  a  secretary  for  his 
salary,  that  no  determination  as  to  such  salary  had  ever  been  exercised  at 
any  general  meeting  of  the  company,  as  sect.  91  requires.  Bill  v.  Darenth 
Valley  By.  Co.,  1  H.  &  N.  305 ;  26  L.  J.  Ex.  81.  The  directors  may, 
under  sect.  90,  make  payments  which  could  not  be  legally  enforced,  if 
they  are  made  bona  fide  within  the  scope  of  the  company's  business,  and 
are  reasonably  incidental  to  carrying  on  that  business  for  the  company's 
benefit.  Hu'tton  v.  W.  Cork  By.  Co.,  23  Ch.  D.  654,  665,  672,  per  Cotton 
and  Bowen,  L.JJ.  See  Henderson  v.  Bank  of  Australasia,  40  Ch.  D.  170. 
If,  however,  the  payment  is  beyond  the  scope  of  the  company's  business 

"is  illegal,  although  authorised  by  a  general  meeting.  Tomkinson  v. 
8.  E.  By.  Co.,  35  Ch.  D.  675. 

The  statute  of  limitation  in  an  action  against  a  company,  under  8  &  9  V. 
c.  16,  s.  65,  for  the  costs  of  obtaining  the  special  act,  &c,  runs  onty 
from  the  time  the  company  had  assets.  In  re  Kensington  Station  Act, 
L.  R.,  20  Eq.  197. 

A  railway  company  cannot  draw,  accept,  or  indorse  bills.  Batemanv. 
Mid  Wales  By.  Co.,  L.  R.  1  C.  P.  499.  As  to  contracts  entered  into  by 
a  railway  company  being  void  as  ultra  vires,  see  E.  Anglian  By.  Co.  v. 
E.  Counties  By.  Co.,  11  C.  B.  775 ;  21  L.  J.,  C.  P.  23  ;  Macgregor  v.  Deal 
&  Dover,  dc,  By.  Co.,  18  Q.  B.  618  ;  22  L.  J.,  Q.  B.  69,  Ex.  Ch. ';  Taylor  v. 
Chichester,  dc,  By.  Co.,  L.  R.,  4  H.  L.  628,  cited  ante,  p.  659 ;  Shrewsbury, 
Ld.,  v.  N.  Staffordshire  By.  Co.,  L.  R.,  1  Eq.  593  ;  Wilson  v.  FurnessBi/. 
Co.,  L.  R.,  9'  Eq.  28;  and  Att.-Gen.  v.  Gt.  E.  By.  Co.,  5  Ap.  Ca.  473. 
See  also  Wenlock,  Ly.,  v.  Biver  Dee  Co.,  10  Ap.  Ca.  354,  D.  P. ;  Mann  v. 
Edinburgh  N.  Tramways  Co.,  (1893)  A.  C.  69,  D.  P. 

Sect.  38  et  scq.,  and  the  Railway  Companies  Act,  1867  (30  &  31  V. 
c.  127),  ss.  23  et  scq.,  regulate  the  issuing  debentures  by  railway  com- 
panies ;  and  by  7  &  8  V.  c.  85,  s.  19,  the  issuing  of  loan  notes  is  rendered 
illegal;  Chambers  v.  Manchester  d  Milford  By.  Co.,  5  B.  &  S.  588;  33 
L.  J.,  Q.  B.  268;  but  they  are  valid  so  far  as  the  company  has  had  the 
benefit  of  the  money  for  which  the  instrument  was  given.  In  re  Cork  and 
Youghal  By.  Co.,  L.  R.,  4  Ch.  748;  see  also  Blackburn  Building  Soc 
v.  Cunliffe,  22  Ch.  D.  61,  C.  A.  ;  9  Ap.  Ca.  857,  D.  P. ;  Id.  v.  Id.,  29 
Ch.  D.  902,  C.  A.  ;  Wenlock,  Ly.,  v.  Biver  Dee  Co.,  19  Q.  B.  D.  155, 
C.  A. ;  and  In  re  Wrexham,  Mold,  dc  ,  By.  Co.,  (1899)  1  Ch.  440,  C.  A. 
An  overdrawn  banking  account  is  not  an  illegal  loan.  Waterlow  v. 
Sharpe,  L.  R.,  8  Eq.  501.  See,  however,  Looker  v.  Wrightly,  9  Q.  B.  D. 
397,  403. 

Where  a  company  have  issued  debentures  which  are  assignable  and 
purport  to  have  been  issued  under  statutory  authority,  they  are  as 
against  an  innocent  assignee  for  value,  estopped  from  alleging  that 
the  debentures  were  issued  illegally.  Webb  v.  Heme  Bay  Commis- 
sioners, L.  R.,  5  Q.  B.  642;  In  re " Bomford  Canal  Co.,  24  Ch.  D.  85. 
But  this  estoppel  does  not  bind  the  holders  of  other  debentures,  with 
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which  these  debentures  rank  pari  passu.     Mowatt  v.  Castle  Steel,   dbc. 
Co.,  34  Ch.  D.  58,  C.  A. 

See  in  general,  as  to  contracts  by  corporations,  ante,  pp.  1079  et  seq. 

As  to  admissions  by  corporations  or  their  agents,  see  ante,  p.  70. 

Service  of  notices.]  Notices  may  be  served  on  the  company  by  being 
left  at,  or  sent  by  post  to,  the  principal  office  or  one  of  such  offices,  or  by 
being  given  personally  to  the*  secretary,  or  (if  none)  to  any  director  ;  8  &  9 
V.  c.  16,  s.  135.     SeeGarton  v.  Gt.  W.  By.  Co.,  cited  ante,  p.  1105. 

Service  of  notice  by  the  company  on  shareholders,  where  not  required 
to  be  personal,  may  be  sent  by  post  to  the  registered  or  other  known 
address  of  the  shareholder,  so  as  to  admit  of  delivery  in  due  course  within 
the  prescribed  time  ;  and  proof  of  posting  and  proper  direction  is  enough. 
Id.  s.  136  ;  see  ante,  p.  1112. 

In  the  case  of  jomt  holders  of  shares,  notice  to  the  one  first  on  the 
register  is  sufficient.     Id.  s.  137. 

A  summons  or  notice  or  other  such  document  requiring  authentication 
by  the  company  may  be  signed  by  two  directors,  the  treasurer,  or  secre- 
tary, and  need  not  be  under  seal,  and  may  be  written  or  printed,  or  partly 
in  writing  and  partly  in  print.     Id.  s.  139. 

5.  Banking  Companies  under  7  G.  4,  c.  46  ;  and  Companies  suing  and 

sued  by  Public  Officers. 

Power  to  sue  by  an  officer  of  a  company  cannot  be  given  by  special 
constitution  or  resolution  of  a  common  law  company.  Hybart  v.  Parker, 
4  0.  B.,  N.  S.  209  ;  27  L.  J.,  C.  P.  120;  Grayx.  Pearson,  L.  R.,5  C.  P.  568. 

Certain  banking  and  other  companies  may,  by  virtue  of  different  statutes, 
sue  and  be  sued  in  the  name  of  one  of  their  public  officers,  &c.  By  the 
Stannaries  Act,  1869  (32  &  33  V.  c.  19),  s.  13,  mining  associations,  con- 
ducted on  the  cost-book  principle,  may  sue  their  members  for  calls  in  the 
name  of  the  purser  of  the  mine  as  nominal  plaintiff.  The  act  also  other- 
wise regulates  these  associations.  The  7  G.  4,  c.  46,  s.  9,  enabled  certain 
banking  copartnerships  to  sue  and  be  sued  in  this  manner,  and  this  act  is 
still  in  force,  so  far  as  regards  banks  already  registered  under  it.  These 
copartnerships  are  still  regulated  by  this  act  and  their  deed  of  settlement, 
provided  they  have  not  been  registered  under  any  subsequent  act.  Those 
formed  under  7  &  8V.  c.  113,  were  required  by  20  &  21  V.  c.  49,  s.  4,  to 
be  registered  under  that  act,  and  hence  they  now  fall  within  certain 
provisions  of  the  Companies  Act,  1862  ;  vide  ante,  p.  1084  ;  but  their  right 
to  sue  and  be  sued  in  the  name  of  their  public  officer  is  reserved  to  them  ; 
vide  infra.  See  also  7  W.  4  &  1  V.  c.  73,  post,  p.  1117.  Most  of  the  cases 
decided  on  this  subject  have  arisen  under  the  stat.  7  G.  4,  c.  46,  but 
many  of  them  will  apply  to  other  statutes  containing  similar  provisions. 
Many  banking  companies  formed  under  that  act,  have  registered  them- 
selves under  the  Companies  Act,  1862,  s.  180,  and  when  so  registered  the 
companies  become  incorporated,  and  sue  in  their  own  names  and  not  by  a 
public  officer,  vide  ante,  p.  1085. 

By  the  Banking  Companies  Act,  7  G.  4,  c.  46,  s.  9,  copartnerships 
carried  on  under  that  act  may  sue  and  be  sued  in  the  name  of  their  public 
officers ;  and  the  death,  resignation,  removal,  or  any  act  of  such  public 
officer  shall  not  abate  or  prejudice  any  such  action  or  other  proceeding 
commenced  against,  or  by  or  on  behalf  of  such  copartnership  ;  but  the 
same  may  be  continued,  prosecuted,  and  carried  on  in  the  name  of  any 
other  of  the  public  officers  of  such  copartnership  for  the  time  being. 
And  by  7  &  8  V.  c.  113,  s.  47  (re-enacted  by  the  Cos.  Act,  1862,  s.  205, 
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and  Sch.  3),  this  privilege  is  extended  to  other  banking  companies  of 
more  than  six  persons,  within  65  miles  from  London,  established  on 
May  6th,  1844. 

By  a  deed  constituting  a  banking  company,  trading  under  the  7  G.  4, 
c.  46,  if  any  public  officer  become  bankrupt,  his  office  was  to  become 
vacant :  it  was  held  that  this  meant  that  his  office  was  to  be  void  at  the 
election  of  the  company ;  but  if,  after  the  bankruptcy,  they  treated  and 
held  him  out  to  the  world  as  their  public  officer,  they  might  sue  and  be 
sued  in  his  name.     Steward  v.  Dunn,  12  M.  &  W.  655. 

Companies  formed  under  the  7  G.  4,  c.  46,  are  quasi  corporations,  and 
not  ordinary  partnerships  ;  and  notice  to  any  one  shareholder  is  not  notice 
to  the  company,  so  as  to  affect  the  whole  body.  Bowles  v.  Page,  3  C.  B. 
16;  Steivard  v.  Dunn,  supra;  per  Parke,  B.  But  the  court  in  these 
cases  seems  to  have  relied  on  the  effect  of  1  &  2  V.  c.  96,  s.  1,  which 
specially  provides  that  suits  between  members  and  public  officers  of 
banking  companies  shall  be  conducted  as  if  between  strangers.  The 
signature  of  an  agent  of  the  company  to  a  false  representation,  is  insuffi- 
cient, under  9  G.  4,  c.  14,  s.  6  (ante,  pp.  836,  837),  to  make  the  company 
liable  thereon.     Swift  v.  Jeivsbury,  L.  K.,  9  Q.  B.  301,  Ex.  Ch. 

The  liability  to  pay  calls  arises  under  the  deed  of  settlement,  and  is 
therefore  a  specialty  debt:  vide  ante,  p.  671. 

The  Act  7  G.  4,  c.  46,  renders  it  obligatory  upon  a  banking  company, 
in  cases  within  it,  to  sue  in  the  name  of  their  public  officer.  Chapman  v. 
Milvain,  5  Exch.  61.  So,  the  creditors  of  such  a  company  cannot  sue  an 
individual  member  of  the  company  for  a  debt  of  the  company,  but  must 
proceed  against  their  public  officer  ;  Steward  v.  Greaves,  10  M.  &  W.  711 ; 
and,  even  if  the  business  have  been  relinquished  and  there  be  no  officer, 
the  creditors  cannot  proceed  against  a  member.  Davison  v.  Farmer, 
6  Exch.  242  ;  20  L.  J.,  Ex.  177.  But  where  a  statute  stated  that  it  shall 
be  sufficient,  in  all  actions  against  the  company,  to  state  the  name  of 
the  secretary,  &c,  as  the  nominal  defendant,  the  court  held,  upon  the 
construction  of  the  whole  statute,  that  it  was  not  imperative  to  sue  in 
this  manner,  but  that  a  shareholder  might  be  sued.  Beech  v.  Eyre, 
5  M.  &  Gr.  415;  Blew  it  t  v.  Gordon,  1  Dowl.,  N.  S.  815.  It  seems  that 
the  7  G.  4,  c.  46,  and  the  1  &  2  V.  c.  96,  enable  banking  copartnerships 
to  sue  in  the  name  of  their  public  officer  for  the  price  of  shares  therein. 
Davidson  v.  Bower,  4  M.  &  Gr.  626. 

If  a  statute  enable  a  company  to  sue  on  covenants  in  which  they  are 
interested  in  the  name  of  their  secretary,  an  action  may  be  brought  in  his 
name  upon  a  covenant,  made  with  third  persons  in  which  the  company 
are  interested.  Smith  v.  Goldsworthy,  4  Q.  B.  430;  see  Skinner  v. 
Lambert,  4  M.  &  Gr.  477.  And  where  an  act  provided  that  all  actions  to 
be  instituted  "  by  or  on  behalf  of  the  company,"  might  be  brought  in  the 
name  of  bhe  secretary,  it  was  held  that  an  action  of  covenant  for  calls 
might  be  brought  in  his  name.  Wills  v.  Sutherland,  4  Exch.  211.  The 
public  officer  of  a  companj-,  established  under  the  7  G.  4,  c.  46,  may, 
notwithstanding  its  change  of  name  and  the  accession  of  new  proprietors, 
maintain  an  action  on  a  guarantee  given  to  the  company  before  its  change 
of  name.  Wilson  v.  Craven,  8  M.  &  W.  584.  Where  such  a  copartnership 
had  begun  to  carry  on  the  trade  and  business  of  bankers,  and  issued  notes 
accordingly,  but  subsequently  stopped  payment,  and  merely  kept  the 
establishment  open  for  the  purpose  of  paying  their  notes  and  winding  up 
their  affairs,  it  was  held  that  they  were  still  entitled  to  sue  by  their  public 
officer.  Davidson  v.  Cooper,  11  M.  &  W.  778 ;  see  Lyon  v.  Haynes 
5  M.  &  Gr.  504. 

The  delivery  of  a  return  to  the  Stamp  Office,  as  required  by  the  stat. 
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7  G.  4,  c.  67,  s.  4,  is  not  a  condition  precedent  to  the  company's  right  to 
sue  in  the  name  of  the  public  officer.  Bonar  v.  Mitchell,  5  Exch.  415  ; 
see  Wills  v.  Murray,  4  Exch.  843. 

Evidence  Clauses.]  By  7  G.  4,  c.  46,  ss.  4,  8,  before  banking  copart- 
nerships issue  any  notes  or  bills  they  must  return  to  the  Stamp  Office  the 
name  of  the  firm,  names  and  abodes"  of  every  member  of  it,  the  names 
and  places  of  their  banking  houses,  the  names  and  description  of  their 
public  officers,  and  names  of  the  banking  towns ;  and  returns  are  also  to 
be  made  from  time  to  time  of  changes  in  the  above  particulars.  By  sect.  6, 
certified  copies  of  the  returns  so  filed,  under  the  hand  of  a  commissioner 
of  stamps,  are  made^receivable  in  evidence  as  proof  of  the  appointment 
of  the  public  officers,  and  that  the  persons  named  as  members  were  such 
at  the  date  of  the  return. 

The  above  sect.  6  requires  that  the  certificate  shall  be  proved  to  be 
signed  by  the  person  making  it,  but  not  that  he  shall  be  proved  to  be  a 
commissioner.  Stat.  8  &  9  V.  c.  113,  s.  1  (ante,  p.  101),  apparently 
dispenses  with  proof  of  the  signature. 

In  Bosanquet  v.  Woodford,  5  Q.  B.  310,  the  certified  copy  was  held 
evidence  that  defendant  was  a  member  at  the  time  of  the  jurat  of  the 
return,  though  not  made  within  the  period  limited  by  the  act.  See  also 
Powis  v.  Harding,  1  C.  B.,  N.  S.  533 ;  26  L.  J.,  C.  P.  107  ;  and  Prescott 
v.  Buffery,  1  C.  B.  41.  A  certificate  showing  that  the  plaintiff  was  a 
public  officer  in  Mar.  1841,  was  held  presumptive  proof  that  he  continued 
to  be  so  in  Nov.  1842 ;  the  office  not  being  annual.  Steward  v.  Dunn, 
12  M.  &  W.  655  ;  which  see  further  as  to  the  affidavit  under  the  6tb 
section.  If  the  defendant  were  a  shareholder  in  Mar.  1847,  and  the 
annual  return  show  him  to  be  one  also  in  Mar.  1848,  this  is  evidence  on 
the  issue  that  he  was  one  in  Jan.  1848.  Bosanquet  v.  Shortridge,  4  Exch. 
699  ;  see  also  ante,  p.  34. 


6.  Companies  constituted  by  Charter  or  Letters  Patent  under  stat. 

7  W.  4  d-  1  V.  c.  73. 

By  the  stat.  7  W.  4  &  1  V.  c.  73,  s.  2,  the  crown  is  empowered  by  letters 
patent  to  grant  to  a  company  or  body  of  persons,  without  incorporating 
them,  any  privileges  which  according  to  the  rules  of  common  law  the 
crown  could  grant  by  a  charter  of  incorporation. 

By  sect.  3,  such  letters  patent  may  provide  that  the  company  so  formed 
without  incorporation  may  sue  or  be  sued  in  the  name  of  their  public 
officer,  &c. 

By  sect.  4,  the  liability  of  the  individual  members,  for  the  liabilities  of 
the  company,  may  be  limited  to  such  extent  per  share  as  may  be  thereby 
declared. 

Sect.  5  requires  the  execution  of  a  deed  of  partnership,  which  must 
contain  certain  particulars. 

Sects.  6-16  require  certain  returns  to  be  made  of  the  names  of  share- 
holders, &c.  By  sect.  17,  all  such  returns  are  directed  to  be  made  to  the 
enrolment  office  of  the  Court  of  Chancery  in  England  and  to  be  registered 
by  the  clerks  of  enrolment  in  Chancery,  or  their  deputy  ;  and  airy  person 
may  require  a  copy  of  any  such  return,  to  be  certified  by  the  said  clerks 
or  their  deputy,  and  the  day  of  the  registration  of  every  return,  to  be 
made  in  pursuance  of  this  act,  is  to  be  written  on  such  return  by  the  said 
clerks  or  their  deputy ;  and  by  sect.  18,  a  copy  so  certified  of  such  return 
including  the  date  to  be  marked  thereon,  is  to  be  received  in  evidence  in 
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all  proceedings  whether-  civil  or  criminal,  and  is  also  to  be  received  as 
evidence  of  the  day  of  the  registering  thereof. 

By  sect.  22,  actions  are  not  to  abate  or  be  prejudiced  by  the  death  or 
by  any  act  of  such  officer,  or  by  his  resignation  or  removal,  &c. 

By  sect.  26,  "  In  all  cases  wherein  it  may  be  necessary  for  any  person 
to  serve  any  summons,  demand  or  notice,  or  any  writ  or  other  proceeding 
at  law  or  in  equity,  or  otherwise,  upon  the  said  company  or  body,  service 
-thereof  respectively  on  the  clerk  of  the  said  company  or  body,  or  by 
leaving  the  same  at  the  head  office  for  the  time  being  of  the  said  company 
or  body,  or  in  case  such  clerk  of  the  said  office  shall  not  be  found  or 
known,  then  service  thereof  on  any  agent  or  officer  employed  by  the  said 
company  or  body,  or  by  leaving  the  same  at  the  usual  place  of  abode  of 
such  agent  or  officer,  shall  be  deemed  good  and  sufficient  service  of  the 
same  respectively  on  the  said  company  or  body." 

By  sect.  27,  "In  all  cases  wherein  it  may  be  necessary  for  the  said 
company  or  body  to  give  any  summons,  demand,  or  notice  of  any  kind 
whatsoever  to  any  person  or  corporation,  under  the  provisions  or  direc- 
tions contained  in  this  act,  such  summons,  demand  or  notice  may  be 
given  in  writing,  signed  by  the  clerk,  attorney,  or  solicitor  for  the  time 
being  of  the  said  company  or  body,  without  being  required  to  be  under 
the  common  seal  of  the  said  company  or  body." 

By  sect.  29,  the  crown  is  empowered  in  any  charter  of  incorporation 
"  to  limit  the  duration  thereof  for  any  term  or  number  of  years,  or  for 
any  other  period  whatsoever ;  and  also  in  any  charter  of  incorporation 
(whether  in  perpetuity  or  for  any  term  or  period),  either  by  reference  to 
this  act  or  otherwise,  to  make  the  corporation  thereby  formed,  and  the 
officers  and  members  thereof,  subject  to  all  of  the  provisions,  liabilities, 
and  directions  hereinbefore  authorised  to  be  imposed  on  or  required  from 
any  unincorporated  company  or  body,  or  its  officers  or  members,  and  also 
to  confer  on  such  corporation  or  its  members  and  officers,  all  the  powers 
or  privileges  hereinbefore  authorised  to  be  conferred  on  any  unincor- 
porated company  or  body,  or  its  officers  or  members  ;  and  all  the  powers, 
provisions,  clauses,  matters,  and  things  hereinbefore  contained  in  refer- 
ence to  unincorporated  companies  or  bodies,  shall  accordingly  in  such 
case,  and  so  far  as  the  same  may  be  applicable,  be  considered  to  belong 
and  apply  to  such  corporation."  As  to  the  object  of  this  section,  vide 
■ante,  p.  1079.  To  remove  doubts  as  to  the  power  of  the  Crown  to  renew 
such  charters,  the  stat.  47  &  48  V.  c.  56,  provides  that  the  above  section 
shall  be  construed,  as  from  the  date  thereof,  to  have  authorised  the 
Crown,  by  charter  or  warrant,  or  other  writing  under  the  sign  manual, 
from  time  to  time  to  extend  or  renew,  conditionally  or  unconditionally, 
any  period  for  which  any  charter  or  any  privilege  of  such  charter  may  be 
limited  to  endure. 

It  is  believed  that  the  power  conferred  by  this  act  of  constituting  an 
unincorporated  company  which  can  sue  by  a  public  officer  is  now  disused. 


ACTIONS  AGAINST  CONSTABLES,  JUSTICES  AND  PERSONS 
ACTING  UNDER  STATUTES  OR  PUBLIC  DUTY. 

There  were  formerly  many  provisions  for  the  protection  of  persons 
acting  in  execution  of  statutory  or  other  public  duty.  These  provisions 
have,  however,  so  far  as  they  were  contained  in  public  general  acts,  been 
repealed  by  the  Public  Officers'  Protection  Act,  1893  (56  &  57  V.  c.  61), 
s.  2,  which  came  into  operation  on  Jan.  1st,  1894  (sect.  4),  and  a  uniform 
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protection  is  provided  by  sect.  1.  The  main  changes  thereby  introduced 
are,  the  abolition  of  notice  of  action,  of  the  right  to  plead  the  general  issue, 
and  of  local  venue;  a  uniform  period  of  six  months'  limitation  of  action  is 
fixed  in  every  case,  the  defendant  may  tender  amends,  and  there  are 
special  provisions  as  to  the  defendant's  costs. 

The  full  title  of  the  act  is  "An  act  to  generalize  and  amend  certain 
statutory  provisions  for  the  protection  of  persons  acting  in  the  execution 
of  statutory  and  other  public  duties;"  and  its  provisions  are  as  follows  : 
— Sect.  1.  Where,  after  Jan.  1st,  1894,  "  any  action,  prosecution,  or 
other  proceeding  is  commenced  in  the  United  Kingdom  against  any 
person'1''  (vide  infra)-"  for  any  act  done  in  pursuance,  or  execution,  or 
intended  execution  of  any  Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  act,  duty,  or  authority,  the  following  provisions 
shall  have  effect: — (a)  The  action,  prosecution,  or  proceeding  shall  not 
lie  or  be  instituted  unless  it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  complained  of,  or,  in  case  of  a  continuance 
of  injury  or  damage,  within  six  months  next  after  the  ceasing  thereof : 

(b)  Wherever  in  any  such  action  a  judgment  is  obtained  by  the  defendant, 
it  shall  carry  costs  to  be  taxed  as  between  solicitor  and  client :  (c)  Where 
the  proceeding  is  an  action  for  damages,  tender  of  amends  before  the 
action  was  commenced  may,  in  lieu  of,  or  in  addition  to  any  other  plea, 
be  pleaded.  If  the  action  was  commenced  after  the  tender,  or  is  pro- 
ceeded with  after  payment  into  court  of  any  money  in  satisfaction  of  the 
plaintiff's  claim,  and  the  plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any  costs  incurred  after  the  tender 
or  payment,  and  the  defendant  shall  be  entitled  to  costs,  to  be  taxed  as 
between  solicitor  and  client,  as  from  the  time  of  the  tender  or  payment ; 
but  this  provision  shall  not  affect  costs  on  any  injunction  in  the  action : 
(d)  If,  in  the  opinion  of  the  court,  the  plaintiff  has  not  given  the  defen- 
dant a  sufficient  opportunity  of  tendering  amends  before  the  commence- 
ment of  the  proceeding  the  court  may  award  to  the  defendant  costs  to  be 
taxed  as  between  solicitor  and  client.  This  section  shall  not  affect  any 
proceedings  by  any  department  of  the  Government  against  any  local 
authority  or  officer  of  a  local  authority." 

Sect.  2.  "  There  shall  be  repealed  as  to  the  United  Kingdom  so  much  of 
any  public  general  act  as  enacts  that  in  any  proceeding  to  which  this  act 
applies — (a)  the  proceeding  is  to  be  commenced  in  any  particular  place  ; 
or  (b)  the  proceeding  is  to  be  commenced  within  any  particular  time  ;  or 

(c)  notice  of  action  is  to  be  riven  ;  or  (d)  the  defendant  is  to  be  entitled 
to  any  particular  kind  or  amount  of  costs,  or  the  plaintiff  is  to  be 
deprived  of  costs  in  any  specified  event ;  or  (e)  the  defendant  may  plead 
the  general  issue ;  and  in  particular  there  shall  be  so  repealed  the  enact- 
ments specified  in  the  schedule  to  this  Act  to  the  extent  in  that  schedule 
mentioned.  ..." 

By  sect.  5,  "  This  act  may  be  cited  as  the  Public  Authorities  Protection 
Act,  1893." 

In  this  act  "  person  "  includes  any  body  of  persons  corporate  or  incor- 
porate ;  see  52  &  53  V.  c.  63,  s.  19. ' 

Sect.  2  does  not  of  course  place  any  restriction  on  the  provisions  of 
statutes  passed  subsequently  to  Dec.  5th,  1893,  the  date  the  act  passed. 
See  Boden  v.  Smith,  18  L.  J.,  C.  P.  121,  cited  post,  p.  1129. 

The  act  applies  to  municipal  corporations,  which  in  pursuance  of  statu- 
tory authority  provide  a  smallpox  hospital ;  Harrop  v.  Ossett  (Mayor  of), 
(1898)  1  Ch.  525  ;  or  a  water  supply  ;  Fielden  (or  Fielding)  v.  Morleij  Cor., 
,(1899)  1  Ch.  1,  C.  A. ;  (1900)  A.  C.  133,  D.  P. ;  or  harbour  accommodation  ; 
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The  Ydun,  (1899)  P.  236,  C.  A.  ;  and  to  a  metropolitan  vestry  acting  as 
the  sanitary  authority ;  Cree  v.  St.  Pancras  Vestry,  (1899)  1  Q.  B.  693 ; 
and  to  a  county  council  acting  under  the  Local  Government  Act,  1894, 
s.  26 ;  Shaw  v.  Hertfordshire  Cy.  Council,  (1899)  2  Q.  B.  282,  C.  A.  ; 
and  to  a  person  acting  by  their  authority ;  Greenwell  v.  Howell,  (1900) 
1  Q.  B.  535,  C.  A.  It  was  suggested,  though  expressly  not  decided,  by 
the  C.  A.  in  Fielden  v.  Morley  Cor.,  ante,  p.  1119,  that  the  general  words  in 
sect.  1  must  be  limited  by  the  full  title  (not  the  short  title,  as  is  reported 
to  have  been  quoted  and  relied  on  by  Jeune,  P.,  in  The  Ydun,  (1899) 
P.  236,  239),  and  the  effect  of  the  statute  be  confined  to  the  protection  of 
public  bodies.     And  in  A.-G.  v.  Margate  Pier  d  Harbour  Co.,  (1900) 

1  Ch.  749,  the  act  was  held  not  to  extend  to  that  company,  merely 
because  it  acted  under  powers  given  it  by  its  statute  of  incorporation. 

The  act  applies  to  an  action  for  an  injunction  only,  as  well  as  to  one 
for  damages.  Fielding  v.  Morley  Cor.,  supra.  It  is  not  restricted  to 
actions  of  tort.  Cree  v.  St.  Pancras  Vestry,  sv/pra.  It  does  not,  however, 
apply  to  an  action  of  slander,  for  "  words  spoken  "  do  not  constitute 
"  anything  done."  B.  Aquarium,  dc,  Soc.  v.  Parkinson,  (1892)  1  Q.  B. 
431,  C.  A.,  decided  under  11  &  12  V.  c.  44,  s.  8.  As  to  when  an  act  is  done 
in  pursuance  or  execution,  &c,  of  the  Act  of  Parliament,  &c,  within 
sect.  1,  the  decisions  as  to  when  notice  of  action  was  formerly  required, 
will  be  found  useful ;  they  are  collected  post,  pp.  1130  et  seq. 

The  statute  is  retroactive  and  applies  to  causes  of  action  which  arose 
before  it  was  passed.     The  Ydun,  C.  A.,  supra. 

As  to  how  the  six  months'  limitation  is  to  be  calculated,  vide  post, 
pp.  1129.  The  statement  of  claim  now  always  specifies  the  date  of  the 
issuing  of  the  writ  of  summons  by  which  the  action  was  commenced,  and, 
subject  to  amendment,  is,  it  seems,  conclusive  as  to  that  date.  Vide 
ante,  p.  670. 

Where  the  defendant  obtains  judgment  with  costs,  the  costs  must, 
under  sect.  1  (b,  c),  be  taxed  as  between  solicitor  and  client,  the  court 
having  no  discretion  in  the  matter  ;  Fielden  v.  Morley  Cor.,  supra  ; 
even  although  the  judgment  is  merely  entered  up  "  with  costs  to  be 
taxed."     N.  Metropolitan  Tramways  Co.  v.  L.  County  Council,  (1898) 

2  Ch.  145.  The  court  has,  however,  as  in  other  cases,  (vide  ante, 
pp.  297  et  seq.),  a  discretion  to  deprive  the  defendant  altogether  of  costs, 
Bostock  v.  Bamsay  Urban  Authority,  (1900)  1  Q.  B.  357,  cor. 
Ld.  Bussell,  C.J. ;  or  it  would  seem,  to  allow  him  only  party  and  party 
costs,  vide  Id.,  364. 

By  the  Merchant  Shipping  Act,  1894,  s.  358,  the  above  act  for  the 
purposes  of  the  provisions  of  Part  III.  (other  than  the  provisions  relating 
to  passenger  steamers  only)  applies  to  the  whole  of  H.M.'s  dominions 
and  wherever  she  has  jurisdiction.  As  to  the  special  protection  granted 
to  Inland  Bevenue  officers,  see  53  &  54  V.  c.  21,  s.  29  (2).  As  to  the 
protection  afforded  by  the  Pacific  Islanders  Protection  Act,  1872  (35  &  36 
V.  c.  19),  s.  20,  see  Burns  v.  Noivell,  5  Q.  B.  D.  444,  C.  A. 

1.  Actions  against  Constables. 

The  provisions  contained  in  public  general  statutes,  passed  before  Jan.  1st, 
1894,  as  to  the  defence  to  actions  brought  against  constables  for  acts  done 
by  them  in  the  execution  or  intended  execution  of  their  duty,  have  been 
repealed  so  far  as  they  relate  to  local  venue,  limitation  or  notice  of  action, 
costs,  or  to  pleading  not  guilty  by  statute,  by  56  &  57  V.  c.  61,  s.  2,  and  in 
lieu  thereof  special  defences  are  allowed  by  sect.  1,  ante  p.  1119.  As  to  what 
acts  fall  within  that  section  vide  ante,  p.  lil9,  supra,  and^os^,  p.  1129  et  seq. 
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But  constables  appointed  under  local  acts  are  sometimes  entitled  to  notice 
of  action. 

Notice  of  action.]  As  to  the  notice  of  action,  vide  supra.  Where  a 
local  lighting  act  enabled  the  commissioners  to  appoint  constables  having 
a  general  jurisdiction,  and  required  notice  of  action  against  a  person  doing 
anything  in  pursuance  of  the  act :  held  that  a  constable  so  appointed  had 
no  protection  beyond  other  constables,  and  that  notice  was  not  necessary 
in  respect  of  anything  which  was  not  directly  within  the  powers  of  the 
act.     Shativell  v.  Hall,AO  M.  &  W.  523. 

Where  notice  is  required,  the  decisions  respecting  notice  of  action,  post, 
pp.  1130  et  seq.,  will  be  found  useful. 

Demand  of  copy  of  ■warrant.']  By  24  G.  2,  c.  44,  s.  6,  no  action  shall 
be  brought  against  any  constable,  headborough,  or  other  officer,  or  against 
any  person  or  persons  acting  by  his  order  and  in  his  aid,  for  anything 
done  in  obedience  to  any  warrant  under  the  hand  or  seal  of  any  justice  of 
the  peace,  until  demand  has  been  made  or  left  at  the  usual  place  of  his 
abode,  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his 
or  their  attorney  or  agent,  in  writing,  signed  by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  six  days  after  such  demand  ;  and  in 
case  after  such  demand  and  compliance  therewith  by  showing  the  said 
warrant  to,  and  permitting  a  copj'  to  be  taken  thereof  by  the  party 
demanding  the  same,  any  action  shall  be  brought  against  such  constable, 
&c,  without  making  the  justice  who  signed  or  sealed  the  said  warrant 
defendant,  on  producing  or  proving  such  warrant  at  the  trial  of  such 
action,  the  jury  shall  give  their  verdict  for  the  defendant  notwithstanding 
any  defect  of  jurisdiction  in  such  justice.  And  if  such  action  be  brought 
jointly  against  such  justice  and  constable,  &c,  then  on  proof  of  such 
warrant  the  jury  shall  find  for  the  constable,  &c,  notwithstanding  such 
defect  of  jurisdiction. 

This  enactment  extends  only  to  actions  of  tort  and  not  to  actions  on  con- 
tract (B.  N.  P.  24),  of  replevin  {Fletcher  v.  Wilkins,  6  East,  283),  orthe  like. 

The  stat.  51  &  52  V.  c.  43,  s.  54,  contains  a  similar  provision  as  to 
county  court  bailiff's.     See  also  Id.  s.  55. 

What  persons  are  within  the  stat.  24  G.  2,  c.  44,  s.  6.]  The  Metropolitan 
Police,  10  G.  4,  c.  44,  s.  4  ;  2  &  3  V.  c.  71,  s.  55  ;  special  constables,  1  &  2 
W.  4,  c.  41,  s.  5 ;  county  police,  2  &  3  V.  c.  93,  s.  8 ;  3  &  4  V.  c.  88,  s.  35, 
see  also  19  &  20  V.  c.  69,  ss.  6,  31 ;  parish  constables,  5  &  6  V.  c.  109, 
s.  15;  and  borough  police,  45  &  46  V.  c.  50,  s.  191  (2),  have  the  same 
privileges  as  constables. 

Churchwardens  and  overseers  of  the  poor  taking  a  distress  for  poor's 
rates  are  entitled  to  the  protection  of  the  statute.  B.  N.  P.  24  ;  Harper  v. 
Carr,  7  T.  R.  271.  So  a  gaoler  who  receives  and  detains  a  prisoner  under 
the  warrant  of  a  magistrate.  Butt  v.  Newman,  Gow,  97  ;  Henderson  v. 
Preston,  21  Q.  B.  D.  362,  C.  A.  So  a  prison  officer  acting  as  such,  61  & 
62  V.  c.  41,  s.  10.     See  also  the  Inebriates  Act,  1898 ;  Id.  c.  60,  s.  11  (1). 

This  section  is  intended  to  protect  the  officer  in  those  cases  only  where 
the  justice  remains  liable,  and  it  is  necessary,  in  order  to  bring  the  officer 
within  it,  that  he  should  act  most  strictly  in  obedience  to  his  warrant. 
Barton  v.  Williams,  3B.&A.  330,  and  Id.  S33, per  Abbott,  C.J. ;  Pepper- 
corn v.  Hofman,  9  M.  &  W.  618.  Therefore,  when  there  is  no  remedy 
against  the  justice,  no  demand  of  a  copy  is  necessary.     Cotton  v.  Kadwell, 
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2  Nev.  &  M.  399  ;  Parton  v.  Williams,  ante,  p.  1121.  Thus,  where  an  officer 
apprehends  a  different  person  from  that  desmbed  in  the  warrant,  he 
is  not  protected ;  Money  v.  Leach,  3  Burr.  1742  ;  although  the  person 
apprehended  is  the  party  against  whom  the  warrant  ought  to  have  issued. 
Hoye  v.  Bush,,  1  M.  &  Gr.  775.  So,  where  a  constable  having  a  warrant, 
to  search  for  cotton  which  had  been  stolen,  took  also  a  tin  pan  and  sieve 
which  were  claimed  by  the  person  robbed,  but  were  not  mentioned  in  the 
warrant,  nor  likely  to  furnish  evidence  of  the  identity  of  the  articles 
stolen.  Crozier  v.  Cundey,  6  B.  &  C.  232.  So,  where  in  executing  a 
warrant  of  distress,  he  enters  a  house  in  such  a  manner  as  to  become  a 
trespasser  ah  initio.  Bell  v.  Oakley,  2  M.  &  S.  259  ;  and  see  B.  v.  Marsden, 
L.  R.,  1  C.  C.  121.  The  warrant  must  be  executed  by  the  constable  to 
whom  it  is  directed.  B.  v.  Sanders,  Id.  75.  But,  if  in  blank,  it  seems 
that  it  may  be  executed  by  the  constable  to  whom  it  is  delivered.  B.  v. 
Weil,  9  Q^  B.  D.  701,  707.  The  Prevention  of  Crimes  Act,  1871  (34  & 
35  V.  c.  112),  s.  16,  authorises  a  constable  in  certain  cases,  to  search  for 
and  seize  goods,  under  a  warrant  issued  by  a  chief  officer  of  police. 

The  officer  is  not  deprived  of  the  protection  of  the  statute  though  the 
warrant  is  not  shown  to  be  legal,  provided  he  acted  in  obedience  to  it. 
Price  v.  Messenger,  2  B.  &  P.  158.  And,  generally,  a  want  of  jurisdiction 
in  the  justices  will  not  deprive  the  officer  of  the  benefit  of  the  statute. 
Atkins  v.  Kilby,  11  Ad.  &  E.  777.  In  an  action  against  overseers  for 
excessive  distress  for  a  poor  rate,  no  demand  of  the  warrant  is  neces- 
sary. Sturch  v.  Clarke,  4  B.  &  Ad.  113.  The  act  does  not  extend 
to  a  warrant  granted  by  a  judge  of  the  Q.  B.  D.      Gladwell  v.  Blake, 

1  C.  M.  &  R.  636. 

Evidence  of  demand.]  The  demand  may  be  proved  by  the  production 
of  a  duplicate  original,  without  a  notice  to  produce  ;  Jory  v.  Orchard, 

2  B.  &  P.  39,  and  see  ante,  p.  8 ;  and  it  is  sufficient  if  the  demand  be 
signed  by  the  plaintiffs  solicitor,  and  left  at  the  defendant's  residence  by 
the  solicitor's  clerk.  S.  C. ;  Clark  v.  Woods,  infra.  Where  the  state- 
ment of  claim  does  not  charge  the  defendants  as  officers,  the  plaintiff 
need  not,  in  the  first  instance,  prove  a  demand  of  a  copy  of  the  warrant. 
If  the  defendants  mean  to  justify  under  the  warrant,  that  proof  lies  upon 
them,  and  when  they  come  to  that  part  of  the  case  the  plaintiff  must 
prove  a  demand.  Price  v.  Messenger,  3  Esp.  96.  Where  the  warrant 
Avas  in  the  hands  of  the  gaoler,  and  the  agent  of  the  plaintiff  made  no 
objection  to  the  copy  when  tendered,  it  was  held  that  the  perusal  of  the 
original  was  dispensed  with.  Atkins  v.  Kilby,  supra.  The  demand 
need  not  specify  the  time  within  which  it  should  be  complied  with  ; 
therefore  where  a  copy  was  required  "within  three  days,"  the  demand 
was  held  sufficient.     Collins  v.  Bose,  5  M.  &  W.  194. 

If  the  constable  refuse  or  neglect,  for  the  space  of  six  days,  to  comply 
with  the  demand,  the  constable  may  be  sued  as  before  the  statute,  and 
the  mere  fact  of  the  justice  being  joined  as  co-defendant,  does  not  entitle 
the  constable  to  an  acquittal.  Clark  v.  Woods,  2  Exch.  395.  But,  if  he 
comply  with  the  demand  at  any  time  before  action  brought,  though  more 
than  six  days  after  the  demand,  he  will  be  within  the  protection  of  the 
act.  Jones  v.  Vaughan,  5  East,  445.  It  is  no  excuse  for  non-com- 
pliance with  the  demand,  that  the  plaintiff  has  already  obtained  a  copy 
of  the  warrant  from  another  person.     Clark  v.  Woods,  supra. 

Evidence  of  arrest.]  In  actions  against  constables,  it  sometimes 
becomes  a  question  whether  the  evidence  is  sufficient  to  establish  an 
arrest ;  as  to  this  evidence,  vide  ante,  pp.  907,  908. 
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<  Defence. 

The  defendant  can  no  longer  raise  any  defence  he  may  have  by  virtue 
of  a  public  general  Act  passed  prior  to  Dec.  5th,  1893,  under  the  defence 
of  not  guilty  by  statute ;  the  defence  must  be  pleaded  specially. 
56  &  57  V.  c.  61,  s.  2  (c).  Notice  of  action  is  no  longer  required  by 
such  public  general  statute,  Id.  s.  2  (c) ;  nor  is  the  venue  local,  Id.  s.  2  (a). 
But  special  defences  -are  given  by  Id.  s.  1,  vide  ante,  p.  1119.  As  to 
what  acts  fall  within  sect.  1,  vide  ante,  pp.  1119,  1120. 

The  fact  of  the  defendant  being  a  constable  or  other  public  officer  is 
sufficiently  shown  by  proof  that  he  was  acting  as  such ;  and  the 
regularity  of  his  appointment  will  be  then  presumed.  Vide  ante, 
pp.  43,  44.  A  constable,  having  reasonable  cause  to  suspect  that  a 
felony  has  been  committed,  is  justified  in  arresting  the  party  suspected, 
though  it  afterwards  appear  that  no  felony  has  been  committed.  Bech- 
with  v.  Philby,  6  B.  &  C.  635  ;  Davis  v.  Bussell,  5  Bing.  354.  But,  it  is 
otherwise  in  a  case  of  misdemeanor,  without  a  warrant ;    Fox  v.  Gaunt, 

3  B.  &  Ad.  798  ;  Boiuditch  v.  Balchin,  5  Exch.  378;    Griffin  v.  Coleman, 

4  H.  &  N.  265  ;  28  L.  J.,  Ex.  134;  Wright  v.  Court,  4  B.  &  C.  596  ; 
except  in  the  case  of  a  breach  of  the  peace  committed,  in  his  presence, 
or  in  the  presence  of  some  one  else,  who  gives  the  person  committing  it 
into  custody,  there  being  a  danger  of  renewal ;  Timothy  v.  Simpson, 
1  C.  M.  &  B.  757  ;  Derecourt  v.  Corbishley,  5  E.  &  B.  188 ;  24  L.  J.,  Q.  B. 
313  ;  B.  v.  Light,  Dears.  &  Bell,  332  ;  27  L.  J.,  M.  C.  1  ;  but  if  there  be 
no  such  danger,  and  the  arrest  be  not  the  result  of  a  continued  pursuit, 
the  arrest  is  unlawful.  B.  v.  Walker,  Dearsley,  358  ;  23  L.  J.,  M.  C.  123. 
The  Police  Acts,  in  certain  cases,  authorise  a  constable  to  arrest  persons 
found  committing  offences  under  those  acts,  or  suspected  of  having  com- 
mitted certain  misdemeanors,  without  a  warrant ;  see  2  &  3  V.  c.  47, 
ss.  66,  69.  A  policeman,  at  a  station,  is  justified,  under  sect.  69,  in 
detaining  a  person  brought  there  in  charge,  and  delivered  to  his  custody, 
although  the  original  arrest  may  have  been  illegal.  Bowditch  v.  Fos- 
berry,  19  L.  J.,  Ex.  339.  A  constable  is  bound  to  take  the  person 
arrested  before  a  justice  as  soon  as  he  reasonably  can.  S.  C.  He  is  in 
no  case  justified  in  handcuffing  a  prisoner,  unless  it  be  necessary  to 
prevent  an  escape,  or  an  escape  be  attempted.  Wright  v.  Court, 
supra. 

Limitation  of  action.]  The  stat.  56  &  57  V.  c.  61,  s.  1  (a),  ante,  p. 
1119,  replacing  24  G.  2,  c.  44,  s.  8,  requires  the  action  to  be  brought 
within  six  calendar  months  next  either  after  the  act  complained  of,  or 
after  the  ceasing  thereof.  As  to  how  the  six  months  are  to  be  calculated, 
vide  post,  p.  1129. 

As  to  when  a  person  is  entitled  to  benefit  of  provisions  of  this  kind, 
see  post,  pp.  1129  et  seq.  Where  some  constables,  under  a  warrant  to 
search  for  black  cloth  which  had  been  stolen,  finding  no  black  cloth,  took 
cloth  of  other  colours,  and  carried  it  before  a  magistrate,  refusing  at  the 
same  time  to  tell  the  owner  of  the  house  searched  whether  they  had  any 
warrant  to  do  so,  it  was  held  that  they  were  within  stat.  24  G.  2,  c.  44, 
s.  8,  and  that  the  action  ought  to  have  been  commenced  within  six 
months.  Smith  v.  Wiltshire,  2  B.  &  B.  619.  So,  where  a  constable, 
acting  under  a  warrant,  commanding  him  to  take  the  goods  of  A.,  took 
the  goods  of  B.,  believing  them  to  belong  to  A.;  it  was  held,  that  the 
action  must  be  brought  within  six  months.  Parton  v.  Williams, 
3  B.  &  A.  330. 
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Tender  of  amends.]  Tender  of  amends  before  action  may  be  pleaded 
under  56  &  57  V.  c.  61,  s.  1  (c). 

Costs.]  As  to  the  special  provisions  as  to  the  defendant's  costs,  see 
56  &  57  V.  c.  61,  s.  1  (b,  c,  d),  ante,  pp.  1119,  1120. 

2.  Actions  against  Justices. 

In  an  action  against  a  justice  of  the  peace,  the  plaintiff,  in  addition 
to  his  proof  of  trespass  or  other  grievance,  must,  when  it  is  denied  by 
the  defence,  prove  the  commencement  of  the  action  in  proper  time  ; 
and  (in  certain  cases)  malice  and  the  want  of  probable  cause.  In  some 
cases  also  it  is  necessary  to  prove  that  the  conviction  or  order,  if  any, 
under  which  the  alleged  grievance  was  committed,  has  been  quashed. 

Jervis's  Act — Stat.  11  dt  12  V.  c.  44.]  By  this  act,  sect.  1,  after 
reciting,  "that  it  is  expedient  to  protect  justices  of  the  peace  in  the 
execution  of  their  duty,"  it  is  enacted,  "  that  every  action  hereafter  to  be 
brought  against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter  within 
his  jurisdiction  as  such  justice,  shall  be  an  action  on  the  case  as  for  a 
tort ;  and  in  the  declaration  it  shall  be  expressly  alleged  that  such  act 
was  done  maliciously  and  without  reasonable  and  probable  cause,  and  if 
at  the  trial  of  any  such  action,  upon  the  general  issue  being  pleaded,  the 
plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  nonsuit,  or  a 
verdict  shall  be  given  for  the  defendant." 

By  sect.  2,  "  For  any  act  done  by  a  justice  of  the  peace  in  a  matter  of 
which  by  laiv  he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded 
his  jurisdiction,  any  person  injured  thereby,  or  by  any  act  done  under 
any  conviction  or  order  made,  or  warrant  issued,  by  such  justice  in  any 
such  matter,  may  maintain  an  action  against  such  justice  in  the  same 
form  and  in  the  same  case  as  he  might  have  done  before  the  passing  of 
this  act,  without  making  any  allegation  in  his  declaration  that  the  act 
complained  of  was  done  maliciously,  and  without  reasonable  and  probable 
cause  : — Provided,  nevertheless,  that  no  such  action  shall  be  brought  for 
anything  done  under  such  conviction  or  order  until  after  such  conviction" 
[or  order  ?]  "  shall  have  been  quashed,  either  upon  appeal  or  application 
to  Her  Majesty's  Court  of  Queen's  Bench  ;  nor  shall  any  such  action  be 
brought  for  anything  done  under  any  such  warrant  which  shall  have  been 
issued  by  such  justice  to  procure  the  appearance  of  such  party,  and 
which  shall  have  been  followed  by  a  conviction  or  order  in  the  same 
matter,  until  after  such  conviction  or  order  shall  have  been  so  quashed 
as  aforesaid  ;  or  if  such  last-mentioned  warrant  shall  not  have  been 
followed  by  any  such  conviction  or  order,  or  if  it  be  a  warrant  upon  an 
information  for  an  alleged  indictable  offence,  nevertheless  if  a  summons 
were  issued  previously  to  such  warrant,  and  such  summons  were  served 
upon  such  person,  either  personally  or  by  leaving  the  same  for  him  with 
some  person  at  his  last  or  most  usual  place  of  abode,  and  he  did  not 
appear  according  to  the  exigency  of  such  summons,  in  such  case  no  such 
action  shall  be  maintained  against  such  justice  for  anything  done  under 
such  warrant." 

By  sect.  3,  "  Where  a  conviction  or  order  shall  be  made  by  one  or  more 
justice  or  justices  of  the  peace,  and  a  warrant  of  distress  or  of  commit- 
ment shall  be  granted  thereon  by  some  other  justice  of  the  peace  bond 
fide  and  without  collusion,  no  action  shall  be  brought  against  the  justice 
who  so  granted  such  warrant,  by  reason  of  any  defect  in  such  conviction 
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or  order,  or  for  any  want  of  jurisdiction  in  the  justice  or  justices  who 
made  the  same,  but  the  action  (if  any)  shall  be  brought  against  the 
justice  or  justices  who  made  such  conviction  or  order." 

By  sect.  4,  "  Where  any  poor  rate  shall  be  made,  allowed  and  pub- 
lished, and  a  warrant  of  distress  shall  issue  against  any  person  named 
and  rated  therein,  no  action  shall  be  brought  against  the  justice  or 
justices  who  shall  have  granted  such  warrant,  by  reason  of  any 
irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such  person  not 
being  liable  to  be  rated  therein ;  and  that  in  all  cases  where  a  dis- 
cretionary power  shall  be  given  to  a  justice  of  the  peace  by  any  Act  or 
Acts  of  Parliament,  no  action  shall  be  brought  against  such  justice  for  or 
by  reason  of  the  manner  in  which  he  shall  have  exercised  his  discretion 
in  the  execution  of  any  such  power." 

By  sect.  5,  no  action  lies  against  a  justice  for  having  obeyed  a  rule 
made  by  the  Q.  B.  Division  under  this  section. 

The  20  &  21  V.  c.  43,  which  enables  justices,  on  summary  convictions, 
&c,  to  state  a  case  for  the  opinion  of  one  of  the  superior  courts,  gives 
power  (by  sect.  9),  after  a  conviction  or  order  has  been  confirmed  or 
amended  on  appeal,  to  the  justices  who  stated  the  case,  or  any  others 
having  the  same  jurisdiction,  to  enforce  the  order  or  conviction  ;  and  no 
action  or  proceeding  shall  be  had  against  the  justices  for  enforcing  such 
conviction  or  order,  by  reason  of  any  defect  in  the  same. 

These  acts  protect  members  of  a  county  council,  acting  under  the 
jurisdiction  of  the  magistrates  transferred  to  them  by  the  Local 
Government  Act,  1888 ;  see  sects.  28,  100. 

Form  and  cause  of  action.]  The  11  &  12  V.  c.  44,  ss.  1,  2,  are  material 
changes  in  the  law  relating  to  this  head.  The  following  cases  have  been 
decided  on  them. 

An  action  of  replevin  may,  it  seems,  be  maintained  by  the  owner 
against  the  magistrates  who  issue  a  warrant  of  distress  upon  his  goods, 
subject,  however,  to  the  provisions  of  the  above  act.  Jones  v.  Johnson, 
5  Exch.  862. 

Sect.  2  applies  only  where  the  act  for  which  the  plaintiff  is  suing  is  an 
act  in  excess  of  the  jurisdiction  of  the  justice.  Barton  v.  Bricknell, 
13  Q.  B.  393.  In  trespass  de  bonis,  dc,  the  grievance  was  a  distress 
for  levying  a  penalty  in  a  matter  within  the  defendant's  jurisdiction,  and 
the  conviction  had  been  quashed  because  it  contained  an  illegal  alternative 
of  confinement  in  the  stocks  for  non-payment :  it  was  held,  that  the  case 
was  within  sect.  1,  and  not  sect.  2,  and  semble,  if  the  defendant  had  com- 
mitted to  the  stocks,  trespass  would  have  lain.  S.  C.  Trespass  de  bonis 
and  for  imprisonment  :  the  plaintiff  had  been  convicted  in  a  matter 
within  the  jurisdiction  of  the  defendant,  and  the  warrant  under  which  the 
defendant  justified  recited  a  conviction  with  costs  not  really  contained  in 
it,  and  which  had  been  quashed.  Held,  that  this  was  an  excess  of  juris- 
diction, and  within  sect.  2.  Leary  v.  Patrick,  15  Q.  B.  266;  19  L.  J., 
M.  C.  211.  If  justices  issue  a  warrant  under  2  &  3  V.  c.  84,  s.  1,  to  distrain 
on  overseers  who  have  been  illegally  ordered  by  guardians  of  a  union  to 
pay  contribution,  it  is  a  case  of  want  of  jurisdiction  within  sect.  2,  and 
trespass  lies.  Newbold  v.  Colt  man,  6  Exch.  189.  Mere  informality  in 
orders  in  a  matter  in  which  justices  have  jurisdiction,  as  in  a  levy  for 
church  rates,  will  not  deprive  them  of  the  benefit  of  sect.  1  ;  Batt  v. 
Parkinson,  20  L.  J.,  M.  C.  208  ;  and  per  Jervis,  C.J.,  lb.,  "  excess  of 
jurisdiction,"  in  sect.  2,  means  doing  what  the  justices  could  not  possibly 
have  a  legal  right  to  do.  See  Bott  v.  AcJeroyd,  28  L.  J.,  M.  C.  207.  A 
summons  to  appear  after  conviction  is  not  a  summons  within  the  last  part 
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of  the  proviso  in  sect.  2 ;  and  semb.  if  the  party  summoned  before  con- 
viction appear  by  counsel  or  solicitor,  it  is  an  appearance  within  the  same 
section.  Bessell  v.  Wilson,  1  E.  &  B.  489  ;  22  L.  J.,  M.  C.  94.  If  the 
w  arrant  of  the  defendant  be  put  in  by  the  plaintiff,  it  is  evidence  for  the 
defendant  of  the  previous  information  on  oath  recited  in  it.  Haylock  v. 
Sparke,  1  E.  &  B.  471 ;  22  L.  J.,  M.  C.  67. 

Where  a  justice  acts  as  such  out  of  the  territorial  limits  of  his  juris- 
diction, it  is  (except  in  cases  authorised  by  statute)  an  excess  or  want  of 
jurisdiction  within  sect.  2.  Semb.  Arnold  v.  Dimsdale,  2  E.  &  B.  580; 
22  L.  J.,  M.  C.  161  (where  this  is  taken  for  granted).  The  owners  and 
occupiers  of  abbey  lands  were  empowered  to  rate  themselves,  the  rates 
to  be  enforced  by  distress  warrant  issued  by  a  justice  of  the  peace. 
The  plaintiff,  whose  land  was  not  abbey  land,  was  distrained  upon  by 
virtue  of  a  warrant  issued  by  the  defendant,  a  justice.  It  was  held,  that 
he  was  entitled  to  maintain  an  action  of  trespass.  Pedley  v.  Davis, 
10  C.  B.,  N.  S.  492;  30  L.  J.,  C.  P.  374.  A  justice  of  the  peace,  who 
issues  a  warrant  to  enforce  payment  under  a  bastardy  order,  is  protected 
by  sect.  1,  although  he  knew  that  proceedings  by  appeal  had  commenced, 
there  being  no  allegation  of  malice  ;  for  he  is  acting  within  his  juris- 
diction, and  granting  a  case  is  no  suspension  of  his  power.  And  quaere, 
even  if  it  had  suspended  his  power,  whether  he  would  not  still  have  been 
protected?  Kendall  v.  Wilkinson,  4  E.  &  B.  680.  It  would  seem  from 
the  judgment  of  the  court  in  Kirbij  v.  Simpson,  10  Exch.  358  (cited  -post, 
p.  1128),  that  the  omission  of  proper  allegations  of  malice  or  of  reasonable 
cause  would,  if  necessary,  be  amended  at  the  trial  where  the  notice  is 
regular. 

In  Sommerville  v.  Mirehouse,  1  B.  &  S.  652,  an  action  against  justices, 
for  making  an  order  against  the  plaintiff  for  payment  of  a  church  rate, 
although  he  proved  that  they  had  no  jurisdiction,  according  to  11  &  12  V. 
c.  43,  s.  11,  as  the  rate  had  been  demanded  more  than  six  months  before 
the  information,  the  defendants  pleaded  that  a  fresh  demand  was  made 
less  than  six  months  before  the  information.  It  was  held  that  they  were 
not  liable,  as  it  did  not  appear  that  they  had  been  actuated  by  malice.  In 
Pease  v.  C  hay  tor,  1  B.  &  S.  658  ;  31  L.  J.,  M.  C.  1,  the  declaration  stated 
tli  at  the  plaintiff  was  summoned  before  the  defendants  for  refusing  to  pay 
a  church  rate,  the  validity  of  which  he  honestly  disputed,  and  gave  the 
defendants  notice  ;  that  they  nevertheless,  not  acting  bona  fide  in  the 
belief  that  they  were  acting  in  conformity  with  law,  and  knowing  that 
they  had  no  jurisdiction,  made  an  order  for  payment  of  the  rate,  and 
issued  a  distress  warrant  against  the  plaintiff's  goods.  It  was  held,  on 
demurrer,  that  where  the  allegations  in  the  declaration  were  sufficient  to 
show  that  the  defendants  acted  without  jurisdiction,  it  was  not  necessary 
to  allege  that  they  had  acted  maliciously  and  without  reasonable  or 
probable  cause.  A  direction  to  the  jury  that  if  the  plaintiff  bond  fide 
intended  to  dispute,  and  did  dispute  the  validity  of  the  rate,  and  gave 
notice  to  the  defendants,  who,  notwithstanding,  determined  to  proceed, 
the  plaintiff  was  entitled  to  recover ;  but  if  the  jury  thought  that  the 
objections  made  by  the  plaintiff  were  merely  a  pretext  for  the  purpose 
of  ousting  the  jurisdiction  of  the  justices  the  defendants  must  succeed, 
was  held  imperfect,  as  the  jury  were  not  asked  whether  the  defendants 
decided  honestly  upon  the  evidence  before  them,  which  they  might  have 
done  ;  in  which  case,  without  malice  and  want  of  reasonable  cause,  they 
would  not  be  liable,  as  they  had  jurisdiction  to  decide,  for  the  time 
being,  on  the  bona,  fides  of  the  plaintiff.  S.  C,  3  B.  &  S.  621  ;  32  L.  J., 
M.  C.  121. 

In    an  action   against    a   magistrate    for  a  malicious    conviction,    the 
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question  is,  not  whether  there  was  any  actual  ground  for  imputing  the 
crime  to  the  plaintiff,  but  whether  upon  the  hearing  there  appeared  to  be 
none.  The  plaintiff  must  prove  a  want  of  a  probable  cause  for  the  con- 
viction, which  he  can  only  do  by  proving  what  passed  upon  the  hearing 
before  the  magistrate  when  the  conviction  took  place.  The  magistrate 
has  nothing  to  do  with  the  guilt  or  innocence  of  the  offender  except 
as  appears  from  the  evidence  laid  before  him.  Burley  v.  Bethune, 
5  Taunt.  580. 

It  would  seem  from  "the  principle  of  the  cases  of  Scott  v.  Stansfield, 
L.  E.,  3  Ex.  220,  and  Dawkins  v.  Paulet,  L.  R.,  5  Q.  B.  94  (cited  ante, 
pp.  851,  852),  in  which  it  was  held  that  an  action  would  not  lie  against  a 
county  court  judge  or  a  military  officer,  for  words,  maliciously  and  not 
bond  fide,  spoken  by  them  in  the  course  of  the  discharge  of  their  duty, 
that  no  action  will  lie  against  a  justice  of  the  peace  for  an  act  done  by  him 
in  his  judicial  capacity,  and  hi  respect  of  a  matter  within  his  jurisdiction. 
See  also  Dawkins  v.  Ld.  Bokeby,  L.  R.,  8  Q.  B.  255,  Ex.  Ch. ;  L.  R., 
7  H.  L.  744  ;  Gelen  v.  Hall,  2  H.  &  N.  379  ;  27  L.  J.,  M.  C.  78  ;  and  Fray 
v.  Blackburn,  3  B.  &  S.  576. 

It  is  not  material  that  a  conviction  should  be  drawn  up  formally,  at  the 
time  when  it  takes  place ;  for  it  is  only  a  formal  record  of  what  has  been 
done  by  the  court.  It  will  properly  bear  date  at  the  time  when  in  fact  it 
took  place,  and  the  court  will  give  credit  to  it  as  to  a  conviction  made  at 
that  time,  when  produced  in  a  collateral  proceeding,  such  as  an  action  of 
trespass.  Gray  v.  Cookson,  16  East,  20  ;  Massey  v.  Johnson,  12  East,  82  ; 
Gimbert  v.  Coyney,  M'Cl.  &  Y.  478  ;  see  Chaney  v.  Payne,  1  Q.  B.  712. 
But,  in  general,  an  order,  or  a  warrant  of  commitment  cannot  be  so  drawn 
up  ex  post  facto  ;  for  it  ought  to  be  legal  and  effectual  at  the  time  of 
enforcing  it.  B.  v.  Cheshire,  5  B.  &  Ad.  439;  Hutchinson  v.  Lowndes, 
4  B.  &  Ad.  118.  Though  in  the  case  of  proceedings  in  a  court  of  record 
this  is  otherwise  ;  vide  Kemp  v.  Neville,  ante,  p.  905.  Where  a  justice, 
instead  of  drawing  up  a  regular  conviction,  ordered  the  offender  into 
custody  till  he  could  settle  the  matter  with  the  prosecutor,  which  he 
accordingly  did  and  was  dismissed,  it  was  held  that  the  justice  could  not 
justify  in  an  action  of  trespass.  Bridgett  v.  Coyney,  1  M.  &  Ry.  211,  cited 
ante,  pp.  907,  908. 

The  acts  of  a  justice  who  has  not  duly  qualified  by  taking  the  oaths, 
&c,  are  not  absolutely  void,  so  as  to  make  him  a  trespasser.  Margate 
Pier  Co.  v.  Hannam,  3  B.  &  A.  266. 

Evidence  to  connect  the  justice  rviili  the  trespass,  and.  the  warrant  tvith 
the  conviction.^  In  case  of  imprisonment  under  the  warrant  of  a  magis- 
trate, in  order  to  connect  the  magistrate  with  the  act,  a  notice  to  produce 
the  warrant  should  be  served  upon  the  defendant,  if  the  warrant  be  in  his 
possession,  so  as  to  enable  the  plaintiff  to  give  secondary  evidence  of  its 
contents.  But  if  the  warrant  remain  in  the  hands  of  the  officer,  he  must 
be  served  with  a  subpoena  duces  tecum.  A  copy  of  it  may  be  obtained  by 
proceeding  under  24  G.  2,  c.  44,  s.  6,  ante,  p.  1121.  The  connection  between 
the  justice  and  the  officer  may  likewise  be  proved,  by  showing  that  the 
former  has  recognized  the  acts  of  the  latter. 

In  order  to  render  the  conviction  a  good  defence  at  common  law,  it 
must  be  connected  with  the  warrant  of  commitment,  and  if  it  be  a  con- 
viction for  an  offence  differing  from  that  recited  in  the  commitment,  it 
will  furnish  no  justification.  Bogers  v.  Jones,  3  B.  &  C.  409.  Where  the 
warrant  and  conviction  state  all  the  circumstances  which  are  essential  to 
give  them  validity,  and  are  connected  by  internal  reference,  no  other 
evidence    appears    to    be    necessary    than     the    production    of    them. 
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Strickland  v.  Ward,  12  East,  74,  n.  ;  see  further,  as  to  proof  of  conviction, 
ante,  pp.  109,  110. 

Damages.]  By  the  11  &  12  V.  c.  44,  s.  13,  "In  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and  he  shall  prove 
the  levying  or  payment  of  any  penalty  or  sum  of  money  under  any  con- 
viction or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he  prove 
that  he  was  imprisoned  under  such  conviction  or  order,  and  shall  seek  to 
recover  damages  for  any  such  imprisonment,  he  shall  not  be  entitled  to 
recover  the  amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any  sum 
beyond  the  sum  of  2d.  as  damages  for  such  imprisonment,  or  any  costs  of 
suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually  guilty  of  the 
offence  of  which  he  was  so  convicted,  or  that  he  was  liable  by  law  to  pay 
the  sum  he  was  so  ordered  to  pay,  and  (with  respect  to  such  imprison- 
ment) that  he  had  undergone  no  greater  pumshment  than  that  assigned 
by  law  for  the  offence  of  which  he  was  so  convicted,  or  for  non-payment 
of  the  sum  he  was  so  ordered  to  pay."  The  provision  as  to  costs  is 
repealed  by  56  &  57  V.  c.  61,  s.  2  (d),  and  sect  1,  (b,  c,  d)  substituted  ; 
vide  ante,  pp.  1119,  1120. 

Defence. 

The  defendant  must  now  plead  specially  any  defence  he  may  have ;  he 
can  no  longer  raise  it  under  "  not  guilty  by  statute  ; "  see  56  &  57  V.  c.  61, 
s.  2  (e).  Want  of  notice  of  action,  Id.  s.  2  (c)  ;  or  wrong  venue,  Id.  s.  2  (a), 
is  no  longer  a  defence.  Special  defences  are  given  by  Id.  s.  1,  vide 
ante,  p.  1119.  As  to  what  acts  this  section  applies,  vide  ante,  pp.  1119, 
1120,  and  post,  pp.  1129  et  seq. 

An  act  may,  it  seems,  be  protected  by  56  &  57  V.  c.  61,  s.  1,  although 
done  maliciously  and  without  reasonable  or  probable  cause.  Kirby  v. 
Simpson,  infra.  And  although  done  without  jurisdiction,  as  where  one 
magistrate  only,  instead  of  two,  committed  the  mother  of  a  bastard  child. 
Welter  v.  Toke,  9  East,  364.  So,  where  he  has  authority  over  the  subject- 
matter  of  the  complaint,  though  the  place  where  the  offence  is  committed 
is  not  within  his  jurisdiction.  Prestidge  v.  Woodman,  1  B.  &  C.  12. 
So,  where  a  magistrate  committed  a  driver  for  being  on  the  shafts  of 
a  cart  standing  still,  the  act  only  authorising  commitment  for  riding 
on  them.  Bird  v.  Gunston,  cited  in  Cook  v.  Leonard,  6  B.  &  C.  354. 
Where  the  capacity  in  which  the  party  acted  is  equivocal,  as  where  a  lord 
of  a  manor,  being  also  a  justice  of  the  peace,  seized  a  gun  in  the  house 
of  an  unqualified  person,  it  will  be  presumed  that  he  acted  as  a  justice. 
Briggs  v.  Evelyn,  2  H.  Bl.  114. 

It  seems  that  it  is  for  the  judge  to  determine  (under  11  &  12  V.  c.  44,  s.  2) 
whether  the  defendant  was  acting  bond  fide  in  the  execution  of  his  office 
as  justice,  and  therefore  within  the  protection  of  56  &  57  V.  c.  61,  s.  1. 
Kirby  v.  Simpson,  10  Exch.  358;  23  L.  J.,  M.  C.  165,  per  Parke,  B.  In 
an  action  under  11  &  12  V.  c.  44,  s.  1,  the  plaintiff's  own  case  admits  that 
the  defendant  was  in  the  execution  of  his  office,  and  the  question  of 
bona  fides  does  not  arise.  The  defendant  cannot  claim  the  benefit  of  the 
statute  unless  he  be  in  fact  a  justice ;  but  it  is  unimportant  whether  he 
were  qualified.     Margate  Pier  Co.  v.  Hannam,  cited  ante,  p.  1127. 

Where  the  act  in  question  has  not  been  done  in  the  capacity  of  a 
justice,  and  cannot  be  referred  to  that  character,  he  is  not  protected 
by  56  &  57  V.  c.  61,  s.  1.  James  v.  Saunders,  10  Bing.  429 ;  Morgan  v. 
Palmer,  2  B.  &  C.  729.  As  in  an  action  against  a  justice  for  not  being 
duly  qualified.      Wright  v.  Horton,  Holt,  N.  P.  458. 
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Limitation  of  action.]  Stat.  56  &  57  V.  c.  61,  s.  1  (a),  ante,  p.  1119, 
replacing  11  &  12  V.  c.  44,  s.  8,  requires  the  action  to  be  brought  within 
six  calendar  months  next,  either  after  the  act  complained  of,  or  after 
the  ceasing  thereof. 

The  six  months  are  to  be  reckoned  exclusive  of  the  day  of  committing 
the  act;  Clarke  v.  Davey,  4  Moore,  465;  for  instance,  if  the  imprison- 
ment or  cause  of  action  ends  on  Dec.  14th,  it  is  a  sufficient  commencement 
of  the  action  if  the  writ  issue  on  June  14th.  Hardy  v.  Ryle,  9  B.  &  C.  603  ; 
and  see  Freeman  v.  Head,  4  B.  &  S.  174;  32  L.  J.,  M.  C.  226,  cited  post, 
p.  1133.  In  case  of  a  continuing  imprisonment,  a  justice  is  liable  to 
answer  for  such  part  of  it,  suffered  under  his  warrant,  as  was  within  six 
calendar  months  before  the  action  commenced.  Massey  v.  Johnson, 
12  East,  67 ;   Weston  v.  Foamier,  14  East,  491. 

The  53  G.  3,  c.  127,  s.  12,  limited  the  time  for  commencing  any  action 
for  a  distress  for  church  rate  to  3  calendar  months.  The  3  months  so 
limited  are  to  be  reckoned  from  the  time  at  which  the  distress  was  sold. 
Collins  v.  Rose,  5  M.  &  W.  194;  7  Dowl.  796.  In  Pease  v.  Chaytor, 
3  B.  &  S.  621 ;  32  L.  J.,  M.  C.  121,  the  defendants  made  an  order  for  the 
payment  of  a  rate  on  Jan.  6th.  The  distress  warrant  was  signed  on 
Feb.  3rd,  and  goods  of  the  plaintiff  seized  on  Mar.  14th.  The  order  was 
quashed  upon  certiorari  on  May  9th,  and  an  action  commenced  on 
June  13th.  It  was  held,  that  although  the  action  was  too  late  as  regarded 
the  making  of  the  order  and  the  expense  of  quashing  it,  yet  that  the 
defendants  might  sue  for  the  seizure. 

Tender  of  amends.]  Tender  of  amends  before  action  may  be  pleaded 
under  56  &  57  V.  c.  61,  s.  1  (c) ;  see  also  (d),  ante,  p.  1119.  Sect.  2  repeals 
11  &  12  V.  c.  44,  ss.  10,  11. 

3.  Actions  against  Persons  acting  in  Execution  of  Statutes. 

There  are  many  Acts  of  Parliament,  private,  local,  and  personal,  and 
public  and  general,  containing  provisions  which  protect  officers  and 
persons  acting  in  the  execution  of  their  several  duties  or  powers.  Their 
general  object  is  to  require  previous  notice  of  action  ;  to  limit  the  time  of 
its  commencement ;  to  allow  a  general  defence  to  be  pleaded ;  and  to 
enable  the  defendant  to  tender  amends.  So  far  as  such  provisions,  con- 
tained in  any  public  general  statute  passed  prior  to  Dec.  5th,  1893,  relate 
to  any  proceeding  to  which  56  &  57  V.  c.  61  applies,  they  are  repealed  by 
Id.  s.  2,  and  the  special  protection  afforded  by  sect.  1  is  substituted.  Vide 
ante,  pp.  1119  et  seq. 

The  5  &  6  V.  c.  97,  enacts,  as  to  "all  acts  commonly  called  public, 
local  and  personal ;  or  local  and  personal ;  "  or  "acts  of  a  local  and 
personal  nature,"  that  the  privilege  of  showing  special  matter  under  the 
general  issue  shall  be  repealed  (sect.  3)  ;  and  that  the  period  of  limitation 
for  anything  done  under  such  act  shall  be  two  years,  or,  in  case  of 
continuing  damage,  one  year  after  it  shall  have  ceased  (sect.  5).  By  the 
Interpretation  Act,  1889  (52  &  53  V.  c.  63),  s.  9,  ante,  p.  105  ;  every  act 
passed  after  the  year  1850  shall  be  a  public  act,  and  judicially  noticed  as 
such,  unless  the  contrary  be  expressly  provided.  But,  this  section  does 
not  extend  the  previous  enactment  to  public  acts  of  a  general  nature, 
.aid  these  are  now  governed  by  56  &  57  V.  c.  61,  ante,  p.  1119. 

The  stat.  5  &  6  V.  c.  97,  affects  only  statutes  passed  prior  to  Aug.  10th, 
1842.  Bodcn  v.  Smith,  18  L.  J.,  C.  P.  121,  decided  on  sect.  5.  An  act  for 
establishing  a  local  court  of  requests  is  within  it.  CocJi  v.  Gent,  12 
M.  &W.  234.     See  also  Shepherd  v.  Sharp,  1  H.  &  N.  115,  Ex.  Ch. 
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As  to  railway  companies  acting  under  their  several  special  acts,  vide 
ante,  pp.  1104,  1105. 

Not  guilty  by  statute.]  In  an  action  for  acts  done  by  the  defendant 
under  any  public  statute  which  allows  him  to  plead  "not  guilty  by 
statute,"  he  may  still  so  plead,  unless  the  proceeding  be  one  to  which 
56  &  57  V.  c.  61,  s.  1,  applies.  See  Id.  s.  2,  ante,  p.  1119,  and  cases  cited  ante, 
pp.  1119,  1120.  So  where  the  privilege  is  given  by  any  local  or  personal 
act  passed  subsequently  to  Aug.  10th,  1842,  vide  ante,  p.  1129.  This 
defence  has  the  same  effect  as  the  plea  of  "  not  guilty  by  statute  "  pre- 
viously had ;  Eules,  1883,  O.  xix.  r.  12,  ante,  p.  309.  By  O.  xxi.  r.  19, 
ante,  p.  310,  the  defendant  when  so  pleading  must  insert  in  the  margin  of 
his  pleading  a  reference  to  the  statutes  on  which  he  relies  ;  otherwise  the 
defence  will  be  treated  as  not  pleaded  under  any  statute.  The  defence 
itself  so  pleaded,  in  its  effect  and  consequences,  remained  altogether 
unaltered  by  this  rule.  Bartholomew  v.  Carter,  3  M.  &  Gr.  125,  per 
Tindal,  C.J.  And,  it  let  in,  not  only  the  defences  peculiar  to  the  statute, 
under  which  it  was  pleaded,  but  also  those  which  were  available  under  it 
at  common  law.  Boss  v.  Clifton,  11  Ad.  &  E.  631  ;  Williams  v.  Jones, 
Id.  643  ;  Eagleton  v.  Gutteridge,  11  M.  &  W.  465.  And  this  is  still  the 
effect  of  the  defence,  vide  supra.  Mistakes  or  omissions  in  the  marginal 
note  are  amendable  under  O.  xxviii.  r.  1,  ante,  p.  294  ;  as  where  it  omits 
some  or  one  of  the  statutes  relied  upon  ;  Edwards  v.  Hodges,  15  C.  B. 
477  ;  24  L.  J.,  M.  C.  81  ;  but  it  must  be  borne  in  mind  that  an  amendment 
of  this  kind  will  sometimes  be  made  at  the  trial  only  on  terms  which  may 
be  very  onerous  to  the  defendant.  "Where,  however,  no  objection  has 
been  taken  at  the  trial  to  the  marginal  note,  the  plaintiff  cannot  afterwards 
raise  the  question  on  a  subsequent  motion,  where  the  point  was  argued, 
as  to  whether  the  justification  was  proved.  Burridge  v.  Nicholletts, 
6  H.  &  N.  383  ;  30  L.  J.,  Ex.  145. 

The  defence  of  Not  guilty  by  statute,  cannot  apply  to  claims  founded 
on  malice,  for  if  the  act  were  malicious  and  without  probable  cause  it 
would  not  be  done  in  pursuance  of  the  statute.  Kcighley  v.  Bell,  4  F.  & 
F.  763,  792;  and  Dawhins  v.  Bohcby,  Ld.,  Id.  806,  825,  per  Willes,  J. 

Notice  of  action.]  The  following  collection  of  cases  has  been  retained 
for  convenience  of  reference,  but  it  must  be  remembered  that  notice  of 
action  is  no  longer  required  by  any  public  general  statute  passed  prior  to 
Dec.  5th,  1893  ;  in  proceedings  to  which  56  &  57  V.  c.  61,  s.  1,  applies.  See 
Id.  s.  2,  ante,  p.  1119,  and  cases  cited  ante,  pp.  1119,  1120.  As  a  general 
rule  it  may  be  laid  down  that  under  a  statute  giving  a  person  a  right 
to  notice  of  action,  he  is  entitled  to  such  notice  if  he  bond  fide 
believed  that  the  act  complained  of  was  done  by  him  in  the  exe- 
cution of  his  duty,  or  in  pursuance  of  the  statute  requiring  notice 
of  action  ;  Booth  v.  Clive,  10  C.  B.  827  ;  20  L.  J.,  C.  P.  151 ;  Bead  v. 
Col-er,  13  C.  B.  850;  22  L.  J.,  C.  P.  201 ;  and  that  the  question  for  the 
jury,  in  order  to  ascertain  whether  the  defendant  falls  within  the  protec- 
tion of  these  statutes,  is,  "  Did  the  defendant  honestly  believe  in  the 
existence  of  those  facts,  which,  if  they  had  existed,  would  have  afforded  a 
justification  under  the  statute  ?  "  Hermann  v.  Seneschal,  13  C.  B.,  N.  S. 
392;  32  L.  J.,  C.  P.  43  ;  accord.  Boberts  v.  Orchard,  2  H.  &  C.  769;  33 
L.  J.,  Ex.  65,  Ex.  Ch.  Although  there  must  be  facts-  on  which  the 
defendant's  belief  could  be  based,  the  jury  are  not  to  consider  the 
reasonableness  of  that  belief.  Chamberlain  v.  King,  L.  B.,  6  C.  P.  474, 
explaining  Leete  v.  Hart,  L.  B.,  3  C.  P.  322.  If  the  facts  believed  by  the 
defendant,  if  existing,  would  constitute  no  defence,  he  is  not  entitled  to 
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notice.  S.  C.  It  is  not  necessary  that  the  defendant  should  have  known  of 
the  existence  of  the  statute,  or  have  known  what  was  the  governing  statute  ; 
Head  v.  Coker,  ante,  p.  1130;  and  all  difficulty  of  this  nature  is  got  rid  of 
by  the  above  rule  ;  per  Williams,  J.,  in  Roberts  v.  Orchard,  ante,  p.  1130. 

An  action  may  be  brought  without  notice  where  its  real  object  is  to 
restrain,  by  injunction,  an  immediate  injury,  although  damages  are 
also  claimed  ;  Flower  v.  Local  Board  of  Low  Leyton,  5  Ch.  D.  347,  C.  A. ; 
Chajjinan  v.  Auckland-  Union,  23  Q.  B.  D.  294,  C.A. ;  and  in  such  case 
the  court  may,  in  lieu  of  an  injunction,  award  damages  for  prospective 
injury.     S.  C. 

A  person  was  not  entitled  to  notice  of  action  as  a  justice,  constable,  or 
other  officer,  because  he  bond  fide  believed  he  was  such,  he  not  being  so 
in  fact.  Hughes  v.  Buckland,  15  M.  &  W.  356 ;  per  Parke,  B.  ;  Lidster  v. 
Borrow,  9  Ad.  &  E.  654.  But  where  trustees  are  by  statute  entitled  to 
notice  of  action,  the}'  are  entitled  to  such  notice  if  they  are  trustees 
dc  facto  ;  Huglies  v.  Buckland,  supra,  per  Parke,  B.  ;  so,  in  the  case  of 
a  public  officer  dc  facto,  as  a  bailiff.  Braham  v.  Watkins,  16  M.  &  W.  77. 
A  surveyor  of  the  highways  informally  appointed,  who  acted  boni  fide, 
was  held  entitled  to  notice  of  action  under  the  Highway  Act.  Huggins 
v.  Waydey,  15  M.  &  W.  357.  So  a  person  who,  although  disqualified,  acts 
it  the  bond  fide  belief  that  he  is  a  member  of  a  local  authority,  was 
entitled  to  notice  under  the  Public  Health  Act,  1875,  s.  264.  Lea  v.  Facey, 
19  Q.  B.  D.  352,  C.  A.  Where  an  action  was  brought  against  the  servant 
of  a  person,  who  bond  fide  believed  himself  to  be  the  owner  of  a  fishery, 
and  had  reasonable  grounds  for  such  belief,  but  who  was  not  so,  for  an 
act  which  would  have  been  justified  under  the  7  &  8  G.  4,  c.  29,  s.  63 
(replaced  by  24  &  25  V.  c.  96,  s.  103),  if  he  had  been  such  owner,  and  the 
act  gave  protection  to  any  person  for  anything  done  in  pursuance 
of  it ;  it  was  held,  that  the  defendant  was  entitled  to  notice  of  action. 
Hughes  v.  Buckland,  supra;  Allen  x.  Preece,  10  Exch.  443 ;  24  L.  J., 
Ex.'  9. 

In  order  to  give  the  protection  of  a  statute,  the  specific  act  need  not  be 
authorised  by  the  statute  ;  thus  surveyors  of  highways  were  held  entitled 
to  notice  of  an  action  brought  for  injury  sustained  by  the  plaintiffs,  from 
an  obstruction  negligently  left  on  the  highway,  by  the  person  employed  by 
the  defendants,  to  erect  a  weighing  machine,  though  there  is  no  express 
power  in  5  &  6  W.  4,  c.  50,  to  erect  weighing  machines.  Hardwick  v. 
Moss,  7  H.  &  N.  136  ;  31  L.  J.,  Ex.  205.  A  surveyor  under  that  act 
negligently  leaving  heaps  of  gravel  on  the  road  was  entitled  to  notice. 
Davis  v.  Curling,  8  Q.  B.  286.  Improvement  Commissioners,  under  a 
local  act,  sued  for  the  negligence  of  then-  servants,  are  entitled  to  notice 
of  action.  Mason  v.  Birkeiiliead  Improvement  Commissioners, 6  H.  &  N. 
72 ;  29  L.  J.,  Ex.  407.  Where  the  bailiff  of  a  county  court,  under  a 
warrant  agamst  the  goods  of  A.  takes  those  of  B.,  he  was  entitled  to 
notice  of  action.  Burling  v.  Harley,  3  H.  &  N.  271  ;  27  L.  J.,  Ex.  258. 
As  to  notice  of  action  for  arrest  by  customs'  officer  on  suspicion  of  felony, 
see  Spitty  v.  Kit  chin  ;  Hose  v.  Id.,  15  W.  R,  903,  T.  T.  1869,  Q.  B. 

Omission  to  do  something  required  by  the  act  will  entitle  the  defendants 
to  notice.  Newton  v.  Ellis,  5  E.  &  B.  115 ;  24  L.  J.,  Q.  B.  337  ;  Wilson 
v.  Halifax,  Mayor  of,  L.  R.,3  Ex.  114;  Jolliffew  Wallasey  Local  Board, 
L.  R.,  9  C.  P.  62,  under  11  &  12  V.  c.  63,  s.  139  (now  repealed)  ;  Poulsum 
v.  Thirst,  L.  R.,  2  C.  P.  449,  under  25  &26  Y.  c.  102,  s.  106. 

The  usual  clause  of  protection  in  railway  acts,  does  not  make  a  notice 
necessary  where  the  company  are  sued  for  negligence  as  carriers.  Carpue 
v.  L.  d-  Brighton  By.  Co.,  5  Q.  B.  747  ;  Palmer  v.  Grand  Junction  By. 
Co.,  4  M.  &  W.  749  ;  vide  ante,  p.  1105.     A  person  employed  by  a  building 
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owner  to  erect  a  building,  adjoining  the  house  of  another  was  not  within 
the  protection  of  the  Metropolitan  Building  Act,  1855,  s.  108,  which 
applied  to  any  district  surveyor  or  other  person,  for  anything  done  or 
intended  to  be  done,  in  pursuance  of  the  Act.  Williams  v.  Golding, 
L.  R.,  1  C.  P.  69.  So,  the  protection  given  by  the  Larceny  Act,  1861 
(24  &  25  V.  c.  96),  s.  113,  for  things  "  done  in  pursuance  of  the  act,"  had 
no  application  to  the  case  of  a  private  individual,  prosecuting  another 
for  felony.  Mercer  v.  Gooch,  15  L.  T.  219,  M.  T.  1866,  Ex.  It  was  a 
question  for  the  jury  under  sects.  103,  113,  whether  the  plaintiff  was 
"immediately  apprehended."  Griffith  v.  Taylor,  2  C.  P.  D.  194,  C.  A. 
Where  the  defendant  was  a  contractor,  who  did  work  for  a  district  board 
of  works,  and  injury  was  occasioned  by  one  of  the  defendant's  horses  and 
carts  which  had  been  left  unattended  in  a  street ;  it  was  held,  that  he  was 
not  entitled  to  notice  under  the  Metropolitan  Management  Act,  1862, 
s.  106,  as  the  injury  was  not  done  or  intended  to  be  done,  under  the 
powers  of  the  Act,  but  was  purely  collateral.  Whatman  v.  Pearson, 
L.  R.,  3  C.  P.  422.  Secus,  where,  the  act  complained  of  was  done  by  the 
defendant,  by  order  of  the  district  board.  Chambers  v.  Beid,  13  L.  T. 
703  ;  H.  T.,  1866,  Q.  B.  So  where  the  defendants,  a  vestry,  supplied 
carts  for  watering  the  roads,  and  the  plaintiff,  the  servant  of  a  contractor 
who  horsed  and  drove  their  carts,  sustained  injury  through  a  defect  in  a 
cart  driven  by  him,  the  defect  arising  from  the  defendants'  negligence. 
Edwards  v.  Vestry  of  St.  Mary,  Islington,  22  Q.  B.  D.  338.  See  also 
Poidsum  v.  Thirst,  ante,  p.  1131. 

The  necessity  of  giving  notice  of  action  is  not  in  general  limited  to 
actions  for  torts.  Thus,  it  was  required  before  an  action  ex  contractu,  to 
recover  back  money,  bond  fide  but  illegally  received,  could  be  sustained 
against  a  turnpike  collector.  Waterhouse  v.  Keen,  4  B.  &  C.  200.  So,  in 
the  case  of  highway  rates,  received  by  the  surveyors  under  an  invalid 
rate.  Selmes  v.  Judge,  L.  R.,  6  Q.  B.  724.  So,  in  the  case  of  money 
received  by  a  local  board  from  an  adjoining  owner,  for  the  cost  of  paving 
a  road,  which  he  was  not  liable  to  pave.  Midland  By.  Co.  v.  Withington 
Local  B.,  11  Q.  B.  D.  788,  C.  A.  So,  where  they  illegally  forced  him  to 
expend  money  on  work  they  were  liable  to  do  themselves.  Cree  v.  St. 
Pancras  Vestry,  (1899)  1  Q.  B.  693.  So,  in  the  case  of  excessive  charges 
received  by  a  railway  company.  Kent  v.  Gt.  W.  By.  Co.,  3  C.  B.  714, 
cited  ante,  p.  1105.  But  it  was  not  in  general  necessary  to  give  a  notice  of 
action,  before  suing  on  a  specific  contract,  as  a  building  contract  with  a 
board  of  health.  Davics  v.  Swansea,  Mayor  of,  8  Exch.  808  ;  Dearie  v. 
Petersfield  Union,  21  Q.  B.  D.  447,  452,  C.  A.  Where  a  local  act  directed 
that  the  guardians,  &c,  of  a  parish  should  be  sued  in  the  name  of  their 
vestry  clerk,  and  required  notice  to  be  given  of  any  action,  for  anything 
done  in  pursuance  of  the  act,  it  was  held,  that  notice  was  not  necessary 
in  an  action  for  work  and  labour.  Fletcher  v.  Greenwell,  4  Dowl.  166. 
Notice  was  not  necessary  under  the  Public  Health  Act,  1875,  s.  264,  before 
an  action  for  the  recovery  of  land  against  a  local  authority.  Foat  v. 
Mayor,  Sc.  of  Margate,  11  Q.  B.  D.  299. 

If  a  person  make  a  wrongful  distress  for  two  causes,  for  one  of 
which  only  he  is  entitled  to  notice  of  action,  he  may  be  sued  in  respect 
of  the  other  without  giving  him  notice  of  action.  Laniont  v.  Southall, 
5  M.&W.  416. 

The  intended  plaintiff  should  give  the  notice.  Sometimes  the  statute 
requiring  the  notice  allows  it  to  be  given  by  a  solicitor  or  agent,  on  his 
behalf.  Where  a  notice  of  action  was  given  on  behalf  of  two,  one  of 
whom  was  dead,  and  the  action  was  brought  in  the  name  of  the  other,  the 
court  held  the  notice  insufficient.     Pillington  v.  Biley,  3  Exch.  739  (under 
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3  &  4  W.  4,  c.  90,  s.  69).  "Where  a  statute  required  a  notice  of  action 
to  be  given  "  by  the  attorney  or  agent  of  the  party  "  ;  it  was  held  that  a 
notice  of  action  might  be  given  by  the  prochem  amy  of  an  infant,  although 
he  might  not  be  the  prochem  amy  on  the  record.  De  Gondouin  v.  Lewis, 
10  Ad.  &  E.  117. 

The  notice  should  be  given  to  the  intended  defendant  or,  if  it  is 
intended  to  make  moreTlhan  one  person  defendant  in  the  action,  the  notice 
should  be  given  to  all  the  defendants  entitled  to  notice.  In  a  case  where 
the  same  party  acted  as  a  clerk  to  two  public  bodies,  and  a  notice  of  action 
was  given  addressed  to  him  as  clerk  of  the  one  body,  the  cause  of  action 
arising  under  the  supposed  authority  of  the  other  body,  it  was  held  that 
the  notice  was  insufficient.     Hider  v.  Dorrell,  1  Taunt.  383. 

By  the  5  &  6  V.  c.  97,  s.  4,  "  In  all  cases  where  notice  of  action  is 
required,  such  notice  shall  be  given  one  calendar  month  at  least  before  ab- 
action shall  be  commenced  ;  and  such  notice  of  action  shall  be  sufficient, 
any  act  or  acts  to  the  contrary  thereof  notwithstanding."  In  reckoning 
the  calendar  month  in  a  notice  of  action,  both  the  day  of  delivering  the 
notice  and  that  of  issuing  the  writ  must  be  excluded.  Young  v.  Higgon, 
6  M.  &  W.  49  (decided  on  24  G.  2,  c.  44).  "Where  a  notice  was  given  on 
April  28th,  it  was  held  that  an  action  might  be  commenced  on  May  29th 
following ;  for  the  principle  is  that  a  calendar  month  cannot  have  two 
days  with  the  same  number,  and  the  length  of  the  former  month  is  im- 
material.    Freeman  v.  Bead,  4  B.  &  S.  174 ;  32  L.  J.,  M.  C.  226. 

The  notice  should  be  a  formal  notice,  and  not  a  mere  letter  of  course. 
Lewis  v.  Smith,  Holt,  N.  P.  27  :  Union  Steamship  Co.,  dc.  v.  Melbourne 
Harbour  Commissioners,  9  Ap.  Ca.  365,  J.  C.  It  is  usual  to  state  the 
address  and  addition  of  the  party  to  whom  the  notice  is  given,  but  this  is 
not  absolutely  necessary,  unless  required  by  the  statute.  In  general,  tbe 
intended  plaintiff's  name  and  place  of  abode  should  be  given  in  the  body, 
or  in  the  indorsement  of  the  notice.  Wood  v.  Folliott,  3  B.  &  P.  552,  n. 
In  this  case,  "  William  "Wood,  of  Rotherhithe,  in  the  county  of  Surrey, 
merchant,"  was  held  a  sufficient  description.  It  is  not  in  general  neces- 
sary to  state  the  names  of  all  the  parties,  intended  to  be  included  in  the 
action,  or  whether  the  action  is  to  be  a  joint  or  several  one.  Bax  v.  Jones, 
5  Price,  168.  Where  a  writ  was  sued  out  as  described  in  the  notice  of 
action,  but  afterwards  discontinued,  and  within  the  time  limited  by  the 
statute  another  writ  was  sued  out  and  served,  in  which  another  person 
was  joined  as  defendant ;  it  was  held,  that  the  notice  given  was  sufficient. 
Jones  v.  Simpison,  1  C.  &  J.  174.  The  notice  need  not,  unless  the  statute 
require  it,  state  the  form  of  the  action  to  be  brought.  Prichett  v.  Gratrex, 
8  Q.  B.  1020  ;  Pilkington  v.  Riley,  ante,  p.  1132.  It  is  sufficient  to  state 
the  cause  of  it.  Jones  v.  Bird,  5  B.  &  A.  837.  The  cause  should  be  stated 
with  clearness  and  certainty  ;  Freeman  v.  Line,  2  Chit.  673  ;  Gimbert  v. 
Coyney,  M'Cl.  &  Y.  469 ;  but  it  is  sufficient  if  it  inform  the  defendant 
substantially  of  the  ground  of  complaint ;  Smttli  v.  W.  Derby  Local  Board, 
3  C.  P.  D.  423.  The  time  and  place  of  the  act  complained  of,  should  be 
stated.  JacMin  v.  Fytchc,  14  M.  &  "W.  381  ;  Breese  v.  Jerdein,  4  Q.  B. 
585.  But  a  mistake  therein,  not  calculated  to  mislead,  is  immaterial. 
Madden  v.  Kensington  Vestry,  (1892)  1  Q.  B.  614.     There  was  a  notice  of 

action  to  magistrates,  for  that  the  defendants,  "  at ,  on  the  1st  day  of 

August,"  &c,  imprisoned  the  plaintiff,  and  also  for  that  they,  "on  the 
said  1st  day,"  seized  plaintiff's  goods  ;  it  was  held  that  the  place  first 
mentioned  might  apply  to  the  whole  subject  of  complaint.  Leary  v. 
Patrick,  15  Q.  B.  266 ;  19  L.  J.,  M.  C.  211.  Where  the  cause  of  action  is 
for  having  done  an  act  maliciously,  and  without  any  reasonable  or  probable 
cause,  the  notice  should  state  that  the  act  complained  of  was  so  done. 
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Masscy  v.  Johnson,  12  East,  67.  A  notice  of  action,  which  stated  that 
the  action  would  be  brought  for  causing  a  distress  to  be  made,  is  sufficient, 
though  the  action  is  for  trespass.  Holling worth  v.  Palmer,  4  Exch.  267. 
The  notice  is  sufficient,  though  it  state  the'  act  complained  of,  to  have  been 

done  by  more  persons  than  it  really  was.  Breese  v.  Jerdein,  ante,  p.  1133. 
A  notice  under  a  local  Act,  that,  unless  the  name  of  the  person  on 
whose  information  the  defendants  had  taken  certain  steps  was  given  up, 
proceedings  would  be  taken  against  them ;  Norris  v.  Smith,  10  Ad.  &  E. 
188  ;  or,  a  letter  written  to  the  defendant  stating  that  an  action  would  be 
brought  if  no  apology  were  made  ;  Winyard  v.  Marks,  15  L.  T.  591 ;  cor. 
Byles,  J.,  were  held  bad,  because  they  were  conditional.  It  seems  that 
the  notice  should  specify  that  the  action  will  be  commenced  at  the  expira- 
tion of  the  number  of  days  mentioned  in  the  Act.  Norris  v.  Smith, 
supra,  per  Patteson,  J. 

Sometimes  the  statute  requiring  the  notice,  requires  the  name  and  place 
of  abode  of  the  intended  plaintiff,  or  his  solicitor  or  agent,  to  be  indorsed 
on  the  notice.  A  direction  to  indorse  the  name  of  the  solicitor  is  complied 
with  by  indorsing  the  initial  of  the  christian  name  of  the  solicitor,  with 
his  surname  and  abode  at  length.  Mayhew  v.  Locke,  7  Taunt.  63.  It  is 
sufficient  if  indorsed  by  a  firm  of  two  solicitors,  who  are  partners,  and 

re  employed  by  the  intended  plaintiff;  and  is  good,  though  one  of  the 
christian  names  of  one  be  omitted,  if  there  was  no  other  firm  of  the  same 
surname  in  the  same  place  at  which  the  notice  bore  date.  James  v.  Swift, 
1  D.  &  By.  625  ;  4  B.  &  C.  681.  And,  a  solicitor  may  be  described  on  such 
a  notice,  as  of  the  place  of  his  office  ;  Roberts  v.  Williams,  2  C.  M.  &  R. 
561  ;  or,  as  of  his  residence.  S.  C.  Describing  him  generally  of  a  large 
town  would  not  be  sufficient,  but  this  would  be  otherwise  if  the  town  be  a 
small  one.     Crooke  v.  Curry,  Tidd's  Pr.  9th  ed.  30  (c) ;  Osborn  v.  Gough, 

3  B.  &  P.^551.  Where  the  indorsement  was,  "given  under  my  hand  at 
Durham,"  without  any  other  notification  of  residence,  it  was  held  to  be 
insufficient,  being  a  mere  description,  not  of  residence,  but  of  the  place 
of  signature.  Taylor  v.  Fenwick,  7  T.  R.  635,  n.  Where  the  notice  was 
indorsed  by  A.  &  B.  as  attorneys  for  the  plaintiff,  and,  the  partnership 
having  been  dissolved,  the  action  was  brought  by  A.  only,  this  was  held  to 
be  no  ground  of  objection.  Hollingworth  v.  Palmer,  ante,  p.  1133.  If  the 
solicitor's  name  and  place  of  abode  are  in  the  body  instead  of  on  the  back 
of  the  notice,  it  seems  it  is  sufficient ;  for  the  intent  of  the  statute  is,  that 
the  justice  may  be  able  to  tender  amends  to  the  party  or  his  solicitor. 
See  Crooke  v.  Curry,  supra.  If  the  notice  is  given  and  served  by  the 
party,  it  is  needless  to  mention  the  name  or  abode  of  any  solicitor. 

The  service  should  be  made  as  directed  by  the  local  statute.  In  general 
it  is  sufficient  to  serve  the  notice  personally,  or  leave  it  for  the  intended 
defendant,  at  his  usual  place  of  abode.  See  Castle  v.  Burditt,  3  T.  R.  623. 
When  the  act  provides  that  the  notice  is  to  be  left  at  the  defendant's 
office,  &c,  and  is  so  left  in  due  time,  it  is  immaterial  that  the  notice  does 
not  reach  the  defendant's  hands  till  some  days  later.     Moody  v.  Dethick, 

4  F.  &  F.  938,  Crompton,  J.  It  is  not  necessary  that  the  plaintiff  or  his 
solicitor  should  personally  serve  the  notice  ;  service  by  the  solicitor's  clerk 
is  sufficient.     Morgan  v.  Leach,  10  M.  &  W.  515. 

It  is,  in  general,  necessary  to  plead  specially  the  want  of  notice  of  action 
when  required  by  local  and  personal  statutes ;  5  &  6  V.  c.  97,  s.  3  (cited 
ante,  p.  1129).  See  Edwards  v.  Gt.  W.  By.  Co.,  11  C.  B.  588;  21  L.  J., 
C.  P.  72 ;  Davey  v.  Warne,  14  M.  &  W.  199. 

Tender  of  amends  does  not  dispense  with  proof  of  proper  notice. 
Martins  v.  Upcher,  3  Q.  B.  662.  The  notice  may  be  proved  by  a  duplicate 
original  without  giving  a  notice  to  produce ;  see  ante,  p.  8. 
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ACTIONS  BY  EXECUTORS  AND  ADMINISTRATORS. 

Before  the  act  establishing  a  Court  of  Probate,  20  &  21  V.  c.  77,  there 
were  many  courts  and  persons  having  jurisdiction  to  grant  probates  and 
letters  of  administration.  These  powers  were,  by  that  Act,  transferred 
to  the  Court  of  Probate.  A  similar  Act  was  also  passed  for  establishing  a 
Court  of  Probate  in  Ireland.  Id.  c.  79.  By  20  &  21  V.  c.  77,  s.  23,  the 
Court  of  Probate  was  made  a  Court  of  Record,  and  had  the  same  powers, 
and  its  grants  and  orders  the  same  effect  throughout  all  England,  and,  in 
relation  to  the  personal  estate  in  all  parts  of  England,  of  deceased 
persons,  as  the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
and  its  grants  and  orders  respectively,  in  relation  to  those  matters  and 
causes  testamentary,  and  those  effects  of  deceased  persons  which  were 
within  the  jurisdiction  of  the  said  Prerogative  Court.  The  jurisdiction  of 
the  Court  of  Probate  has  been  transferred  to  the  High  Court  of  Justice ; 
J.  Act,  1873,  s.  16,  and  is  by  sect.  34  assigned  to  the  Probate,  Divorce, 
and  Admiralty  Division.  Probates  and  administrations  are  therefore  now 
sealed  with  the  seal  of  that  Division. 

By  20  &  21  V.  c.  77,  s.  46,  a  probate,  &c,  may  be  granted  by  the  district 
registrar,  if  it  shall  appear  by  affidavit  that  the  testator  or  intestate, 
at  time  of  his  death,  had  a  fixed  place  of  abode,  therein  stated,  within 
the  district  in  which  the  application  is  made  ;  and  such  probate,  &c, 
shall  have  effect  over  the  personal  estate  of  the  deceased  in  all  parts 
of  England. 

By  sect.  47,  such  affidavit  shall  be  conclusive  for  the  purpose  of 
authorising  the  grant  by  the  district  registrar,  and  no  such  grant  shall 
be  liable  to  be  "  impeached  by  reason  that  the  testator  or  intestate  had 
no  fixed  place  of  abode  within  the  district  at  the  time  of  his  death  "  ;  the 
probate.  &c,  so  granted  shall  effectually  discharge  and  protect  all  persons 
paying  to,  or  dealing  with,  any  executor,  &c,  thereunder,  notwithstanding 
the  want  of,  or  defect  in,  such  affidavit. 

By  sect.  57,  "the  affidavit  as  to  the  place  of  abode  and  state  of  the 
property  of  a  testator  or  intestate,  which  is  to  give  contentious  jurisdic- 
tion to  the  judge  of  a  county  court  under  the  previous  provisions  "  in  the 
Act,  shall,  except  for  the  purpose  of  staying  proceedings  in  the  County 
Court,  be  conclusive  for  the  purpose  of  authorising  the  exercise  of  such 
jurisdiction,  and  the  grant  or  revocation  of  jn"obate  or  administration  in 
compliance  with  the  decree  of  such  judge. 

By  sect.  70,  the  Court  of  Probate  may  appoint  an  administrator 
pendente  lite ;  and  he  shall  have  all  the  rights  and  powers  of  a  general 
administrator,  other  than  the  right  of  distributing  the  residue  of  such 
personal  estate. 

By  sect.  75,  "  After  any  grant  of  administration,  no  person  shall  have 
power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  the 
deceased  as  to  the  personal  estate  comprised  in,  or  affected  by,  such 
grant  of  administration,  until  such  administration  shall  have  been  recalled 
or  revoked."  Sect.  76  provides  for  the  mode  of  proceeding  where, 
before  the  revocation  of  any  temporary  administration,  any  proceedings  at 
law  or  in  equity  have  been  commenced  by  or  against  any  administrator 
so  appointed. 

By  sect.  77,  "  Where  any  probate  or  administration  is  revoked  under 
this  act  all  payments  bond  fide  made  to  any  executor  or  administrator 
under  such  probate  or  administration,  before  the  revocation  thereof,  shall 
be  a  legal  discharge  to  the  person  making  the  same ;  and  the  executor  or 
administrator  who  shall  have  acted  under  any  such  revoked  probate  or 
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administration  may  retain  and  reimburse  himself,  in  respect  of  any  pay- 
ments made  by  him,  which  the  person  to  whom  probate  or  administration 
shall  be  afterwards  granted,  might  have  lawfully  made." 

By  sect.  78,  "  All  persons  and  corporations  making,  or  permitting  to  be 
made,  any  payment  or  transfer  bond  fide  upon  any  probate,  or  letters  of 
administration  granted  in  respect  of  the  estate  of  any  deceased  person 
under  the  authority  of  this  act,  shall  be  indemnified  and  protected  in  so 
doing,  notwithstanding  any  defect  or  circumstance  whatsoever,  affecting 
the  validity  of  such  probate  or  letters  of  administration." 

By  sect.  79,  "  Where  any  person,  after  the  commencement  of  this  act, 
renounces  probate  of  the  will  of  which  he  is  appointed  executor,  or  one  of 
the  executors,  the  rights  of  such  person  in  respect  of  the  executorship 
shall  wholly  cease,  and  the  representation  to  the  testator  and  the 
administration  of  his  effects,  shall  and  may,  without  any  further  renun- 
ciation, go,  devolve  and  be  committed  in  like  manner  as  if  such  person 
had  not  been  appointed  executor."  [And  the  death  of  an  executor  who 
has  never  proved,  or  the  non-appearance  of  an  executor  cited  to  prove, 
has  the  same  effect.     See  21  &  22  V.  c.  95,  s.  16.] 

By  sect.  86,  all  grants  of  probates  and  administrations  made  before  the 
commencement  of  this  Act,  which  were  void  or  voidable  from  the  want  of 
jurisdiction  of  the  courts  granting  them,  were  made  valid ;  unless  the 
grants  had  been  already  declared  void  or  proceedings  were  pending  in 
relation  thereto. 

By  sect.  87,  "  Legal  grants  of  probate  and  administration  made  before 
the  commencement  of  this  act,  and  grants  of  probate  and  administration 
made  legal  by  this  act,  shall  have  the  same  force  and  effect  as  if  they  had 
been  granted  under  this  act." 

By  the  20  &  21  V.  c.  79,  s.  95  (the  Irish  Act)  probate  or  letters  of 
administration  granted  by  the  Court  of  Probate  in  Ireland  may  be  sealed 
with  the  seal  of  the  Court  of  Probate  in  England,  "  and,  being  duly 
stamped,  shall  be  of  the  like  force  and  effect,  and  have  the  same  opera- 
tion in  England  as  if  it  had  been  originally  granted  by  the  Court  of 
Probate  in  England."  The  Confirmation  and  Probate  Act,  1858  (21  & 
22  V.  c.  56)  s.  12,  contains  a  similar  provision  with  respect  to  the  sealing 
of  Scotch  confirmations  of  wills,  by  the  Court  of  Probate  in  England,  and 
to  the  effect  of  such  sealing.  The  jurisdiction  of  the  Irish  Probate  Court 
is  by  the  J.  Act  (Ireland),  1877,  s.  21,  transferred  to  the  Irish  High  Court, 
of  Justice.  The  Colonial  Probates  Act,  1892  (55  &  56  V.  c.  6),  contains 
similar  provisions  as  to  probates  granted  in  British  possessions  to  which 
that  Act  has  been  applied  by  an  Order  in  Council. 

By  the  Regimental  Debts' Act,  1893  (56  &  57  V.  c.  5),  s.  6  (2),  the  com- 
mittee of  adjustment  prescribed  by  Royal  warrant,  are  empowered  for 
the  purpose  of  paying  the  preferential  debts  (see  sect.  1)  of  any  person 
who  has  died  while  subject  to  military  law,  to  collect  the  estate  of  the 
deceased,  and  (sect.  6  (6) )  for  the  purpose  of  the  exercise  of  their  duties 
shall,  to  the  exclusion  of  all  authorities  and  persons  whomsoever,  have 
the  same  rights  and  powers  as  if  they  had  taken  out  representation  to 
the  deceased. 

When  executors,  dc,  may  sue.]  An  executor  may  sue  for  a  breach  of 
contract  made  with  his  testator  where  it  is  such  as  appears  by  the  record 
to  render  the  personal  estate  less  beneficial  to  the  executor,  but  not 
otherwise.  1  Wms.  Saund.  217,  (a)  ;  see  Chamberlain,  v.  Williamson, 
ante,  p.  491.  It  is  immaterial  whether  the  breach  occurred  before  or  after 
the  testator's  death.  Where  a  passenger  B.  sustained  personal  injury 
through  the  breach  by  the  defendants  of  their  contract  to  carry  him  with 
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due  care,  of  which  injury  he  ultimately  died ;  it  was  held  that  B.'s  execu- 
tors might  sue  for  the  injury  to  his  estate,  in  respect  of  medical  expense* 
thereby  incurred,  and  loss,  by  reason  of  B.  being  prevented,  before  his 
death,  from  attending  to  his  business.  Bradshaiv  v.  Lancashire  &  York- 
shire By.  Co.,  L.  R.,  10  C.  P.  189.  So,  the  executor  of  P.  may  sue  in 
respect  of  the  breach  of  a  similar  contract  made  by  P.,  with  regard  to  his 
wife,  whereby  P.  sustained  like  damage.  Potter  v.  Metropolitan  District 
By.  Co.,  32  L.  T.  36,  Dec.  2nd,  1874,  Ex.  Ch.  The  two  cases  last  cited  follow 
the  principles  stated  in  1  Wilis.  Exors.,  9th  ed.,  pp.  708  et  seq.,  and  an 
action  for  breach  of  a  statutory  duty  survives  to  the  plaintiff's  executors. 
Peebles  v.  Oswaldtwistle,  dc.  Council,  (1896)  2  Q.  B.  159.  But,  apart 
from  contract  or  duty,  no  action  will  lie  in  respect  of  such  damages, 
resulting  from  the  wrongful  act  of  the  defendants.  Pulling  v.  Gt.  E.  By. 
Co.,  9  Q.  B.  D.  110.  A  judgment  recovered  under  9  &  10  V.  c.  93,  ante, 
p.  796,  is  no  bar  to  the  action.  Leggott  v.  Gt.  N.  By.  Co.,  1  Q.  B.  D. 
599.  If  the  contract  were  of  such  a  nature  as  to  be  rescinded  by  the 
death,  no  subsequent  breach  would  be  possible,  but  the  right  of  action 
for  any  breach  which  accrued  before  the  death  is  not  thereby  divested. 
Stubbs  v.  Holywell  By.  Co.,  L.  R.,  2  Ex.  311.  As  to  when  a  contract  is 
rescinded  by  death,  vide  post,  pp.  1139,  1152. 

As  to  when  the  executor  of  the  owner  in  fee  of  land  can  sue  on 
covenants  running  with  the  land,  vide  ante,  p.  717. 

The  maxim  "Actio  personalis  moritur  cum  persona,'"  applied  at 
common  law  to  all  actions  of  tort ;  but  the  stat.  4  E.  3,  c.  7,  enacted  that 
executors  should  have  an  action  of  trespass  for  goods  and  chattels  of  the 
testator  carried  away  in  his  lifetime,  in  like  manner  as  the  testator  would 
have  had  if  living.  This  remedy  was  extended  to  the  executors  of  execu- 
tors by  25  E.  3,  stat.  5,  c.  5,  and  to  administrators  by  31  E.  3,  stat.  1, 
c.  11,  or,  by  an  equitable  construction  of  4  E.  3,  c.  7,  supra  ;  for  this 
last  statute,  being  a  remedial  act,  has  always  been  expounded  largely. 
Therefore,  by  an  equitable  construction  of  the  statute,  an  executor  or 
administrator  shall  now  have  the  same  actions,  for  any  injury  done  to  the 
personal  estate  of  the  testator  in  his  lifetime,  whereby  it  is  become  less 
beneficial  to  the  executor,  as  the  testator  himself  might  have  had,  what- 
ever the  form  of  the  action  may  be.  1  Wms.  Saund.  217  a,  b,  (1),  and  (e). 
See  Twycross  v.  Grant,  4  C.  P.  D.  40,  C.  A.,  and  Pulling  v.  Gt.  E.  By., 
supra.  Although  an  action  for  defamation  abates  by  the  death  of  the 
plaintiff,  yet  where  the  publication  of  a  false  and  malicious  statement 
causes  damage  to  the  plaintiff's  personal  estate,  e.g.,  as  being  a  slander 
of  title  to  the  plaintiff's  trade-mark,  it  survives.  Hatchard  v.  Megc, 
18  Q.  B.  D.  771.  And  an  action  for  infringement  of  the  plaintiff's  regis- 
tered trade-mark,  and  claiming  an  account  of  profits,  may  be  continued 
by  his  executors.     Oahey  v.  Bolton,  35  Ch.  D.  700. 

These  acts,  however,  gave  the  executor  no  remedy  for  an  injury  done 
to  the  real  estate  of  the  deceased,  but  now,  by  3  &  4  W.  4,  c.  42,  s.  2, 
an  action  may  be  maintained  by  the  executors,  &c,  of  any  person 
deceased  for  any  injury  to  his  real  estate,  committed  in  his  lifetime,  for 
which  an  action  might  have  been  maintained  by  him,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before  his  death, 
and  provided  such  action  shall  be  brought  within  one  year  after  his 
death,  and  the  damages  when  recovered  shall  be  part  of  his  personal 
estate.  Where  A.  brought  an  action  against  B.,  claiming  an  injunction 
and  damages  for  obstructing  the  lights  of  her  house,  and  died  more  than 
six  months  after,  it  was  held  that  her  executor  might  continue  the  action 
for  damages  accruing  within  six  months  from  the  death.  Jones  v.  Simes, 
43  Ch.  D.  607. 
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The  common  law  rule  is  further  relaxed  by  the  Fatal  Accidents  Acts, 
1846,  1864.  These  two  acts  and  the  cases  decided  thereon  are  collected 
ante,  pp.  796  et  seq. 

How  executors,  dc,  are  to  sue.]  An  executor  must  sue  in  his  repre- 
sentative capacity,  or  in  the  detinet,  as  it  was  formerly  expressed,  when 
the  cause  of  action  has  accrued  in  the  lifetime  of  the  deceased.  1  Wins. 
Saund.  112,  112  a,  (1);  2  Wms.  Exors.,  9th  ed.  1778.  But  where  the 
cause  of  action  accrues  after  the  death  of  the  testator,  the  executor  may 
sue  as  such,  or  not,  at  his  option.  1  Id.  762  et  seq.  ;  2  Id.  1778,  1779. 
Thus  he  may  sue  in  his  representative  character  on  contracts  made  with 
himself  if  the  money  when  recovered  would  be  assets.  Cowell  v.  Watts, 
6  East,  405  ;  Marshall  v.  Broadhurst,  1  C.  &  J.  405.  Thus,  where  an 
administrator  after  the  death  of  the  intestate,  enters  into  contracts  in  the 
course  of  carrying  on  the  business  of  the  intestate,  for  the  benefit  of  the 
estate,  he  may  sue  in  his  representative  capacity.  Moseley  v.  Bendell, 
L.  B.,  6  Q.  B.  338,  cited  p>ost,  p.  1139  ;  Abbott  v.  Parfitt,  Id.  346, 
explaining  BolingbroTce  v.  Kerr,  L.  B.,  1  Ex.  222,  where  it  did  not  appear 
that  the  business  was  carried  on  for  the  benefit  of  the  estate. 

If  the  plaintiff  name  himself  executor  or  administrator,  and  it  appear 
on  the  statement  of  claim  that  the  cause  of  action  is  in  his  own  right, 
it  will  be  no  objection,  for  the  addition  is  surplusage.  Hornsey  v. 
Dimoc~ke,  1  Ventr.  119  ;  Hargraves  v.  Holden,  1  C.  M.  &  B.  580,  n.  ;  and 
see  Aspinall  v.  WaJce,  10  Bing.  51  ;  2  Wms.  Exors.,  8th  ed.  1881.  By 
Bules,  O.  xviii.  r.  5,  "  Claims  by  or  against  an  executor  or  administrator 
as  such,  may  be  joined  with  claims  by  or  against  him  personally,  provided 
the  last-mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate, 
in  respect  of  which  the  plaintiff  or  defendant  sues,  or  is  sued,  as  executor 
or  administrator."  As  to  this  rule,  see  PadwicJc  v.  Scott,  2  Ch.  D.  736, 
743,  per  Hall,  V.-C. 

Evidence  of  title,  as  executor  or  administrator.]  By  Bules,  1883, 
O.  xxi.  r.  5,  "  if  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor,"  or  in  any  representative  capacity,  "  he  shall  deny 
the  same  specifically." 

When  the  plaintiff's  representative  character  is  denied,  the  issue  lies  on 
the  plaintiff;  as  to  how  this  is  proved,  see  Proof  and  effect  of  probate  and 
letters  of  administration,  ante,  pp.  119,  205.  As  to  the  particular  case  of 
a  life  policy  effected  by  a  person  domiciled  abroad,  vide  ante,  p.  119. 

Questions  respecting  bona  notabilia  can  no  longer  arise  in  actions  by 
executors;  see  sects.  23,  86  (ante,  pp.  1135,  1136). 

With  regard  to  stamp  objections  to  the  probate,  see  Stamps,  ante, 
p.  271. 

It  is  sufficient  if  the  probate  be  produced  at  the  trial,  for  the  grant 
relates  back  to  the  testator's  death,  from  which  time  the  executor  takes 
his  title  by  virtue  of  the  testator's  will.  1  Wms.  Exors.,  9th  ed.  254,  255. 
So,  where  several  join  in  an  action,  for  injury  to  a  leasehold  reversion, 
whose  title  consists  in  their  being  executors,  it  is  enough  to  produce  a 
probate,  granted  to  one  of  them  only  ;  for  this  shows  the  will  to  be  good 
from  which  all  derive  their  title.  Walters  v.  Pfeil,  M.  &  M.  362.  But  the 
title  of  an  administrator,  if  put  in  issue,  must  be  proved  by  the  grant  of 
letters  of  administration  prior  to  the  commencement  of  the  action,  for  the 
itle  commences  from  the  time  of  the  grant ;  1  Wms.  Exors.,  9th  ed. 
3421  ;  although  the  grant  relates  back  to  the  death  for  the  benefit  of  the 
estate.     Morgan  v.  Thomas,  8  Exch.  302  ;  vide  ante,  pp.  911,  918. 

The  non-joinder  of  a  co-executor  as  plaintiff  was  formerly  pleadable 
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in  abatement  only ;  1  Wms.  Saund.  291  A-,  I,  and  any  objection  on  tbe 
ground  of  such  non-joinder  must  now  be  made  before  the  trial,  vide  ante, 
p.  92. 

Vesting  of  property  and  evidence  of tlie  cause  of  action.]  An  executor 
or  administrator  has  the  property  of  the  goods  of  the  testator  or  intestate 
vested  in  him  before  actual  possession  ;  Com.  Dig.  Admon.  (B.  10) ;  and, 
though  administration  be  not  granted  for  a  long  time,  yet,  when  it  is 
granted,  it  vests  the  property  in  the  administrator  by  relation  from  the 
time  of  the  death  of  the  intestate ;   Id. ;  2  Roll.  Ab.  Tresp.  (T.),  pi.  2,  4; 

B.  v.  Horsleij,  8  East,  410.  As  to  title  of  executors  in  ejectment,  vide 
post,  pp.  1048,  1049. 

With  regard  to  the  cause  of  action,  the  evidence  will  be  the  same  as  in 
an  action  between  the  defendant  and  the  testator  or  intestate.  But 
attention  must  be  paid  to  the  form  of  the  statement  of  claim.  Thus,  if  the 
defendant  ordered  a  coat  to  be  made  by  A.,  whose  executor  finished  and 
delivered  it,  the  executor  cannot  sue  as  for  goods  sold  and  delivered  by 
A. ;  but  semb.,  he  must  either  sue  as  for  sale  and  delivery  by  himself  as 
executor,  or  must  claim  specially.  Werner  v.  HumpJireys,  2  M.  &  Gr. 
853,  and  Id.  857,  n.  A.  agreed  to  do  carpenter's  work  for  B.,  to  be  paid 
for  on  completion ;  A.  died  before  completion,  and  the  plaintiff,  A.'s 
executor,  agreed  to  complete  it  :  it  was  held,  that  plaintiff  could  not 
recover  for  the  work  done  by  A.,  as  a  debt  due  to  A.  in  his  lifetime,  for 
there  was  no  debt  in  A.'s  lifetime  ;  but  he  might  recover  on  a  quantum 
meruit,  as  for  a  debt  due  to  plaintiff  as  executor  for  work  so  done  by  A. 
Crosthwaite  v.  Gardner,  18  Q.  B.  640 ;  21  L.  J.,  Q.  B.  356.  But  in  such 
cases  an  amendment  would  now  no  doubt  be  allowed. 

Where  B.  took  out  administration  to  A.,  and  did  work,  &c,  in  the 
course  of  carrying  on  A.'s  business  for  the  benefit  of  his  estate,  and  died, 
the  action  must  be  brought  by  C,  the  administrator  de  bonis  non  of  A., 
for  work  done  by  B.,  as  administrator.  Moseley  v.  Bendell,  L.  R.,  6  Q.  B. 
338.  Where  the  declaration  alleged  that  the  work  was  done  by  C.  as 
administrator,  the  court  allowed  an  amendment.     S.  C. 

Evidence  on  a  defence  of  Statute  of  Limitations.]  The  statutes  of 
limitations  in  personal  actions  will  be  found  ante,  pp.  670,  711.  On  a 
defence  of  the  Statute  of  Limitations  to  a  statement  of  claim  containing 
only  claims  on  promises  to  the  testator,  and  issue  thereon,  the  plaintiff 
will  not  be  allowed  to  give  evidence  of  promises  or  acknowledgments 
to  himself  after  the  death  of  the  testator.  Sarell  v.  Wine,  3  East, 
409  ;  Tanner  v.  Smart,  6  B.  &  C.  608.  Action  by  administrator  on 
a  note  given  by  defendant  to  the  intestate  ;  on  an  issue  on  the  Statute 
of  Limitations,  it  was  held  that  an  agreement  between  plaintiff  and 
defendant,  that  defendant  should  retain  the  interest  on  the  note,  in 
consideration  of  his  maintaining  the  child  of  intestate,  was  equivalent  to 
payment  of  interest  so  as  to  bar  the  statute.  Bodyer  v.  Arch,  10  Exch. 
333  ;  24  L.  J.,  Ex.  19.  But  it  seems  that  where  an  acknowledgment 
is  relied  on  to  rebut  a  defence  of  the  statute,  it  must  now  be  pleaded 
specially,  vide  ante,  p.  676.  As  to  the  use  of  admissions  made  in  a  book 
of  a  testator,  of  the  receipt  of  interest  by  him,  to  rebut  the  statute  when 
set  up  against  his  executor,  see  Bradley  v.  James,  13  C.  B.  822 ;  22  L.  J., 

C.  P.  193,  and  ante,  pp.  55,  56,  59.  As  to  acknowledgments,  see  Ward  v. 
Hunter,  6  Taunt.  210,  cited  ante,  pp.  676  et  seq. 

Where  a  person  to  whom  a  right  of  action  had  accrued  during  his 
residence  abroad,  died  there,  and  he  never  returned  to  this  country  after 
the  accrual  of  the  right,  it  was  held  that  his  executors  might  sue  for  it, 
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although  more  than  six  years  had  elapsed  since  it  accrued.  Townsend  v. 
Deacon,  3  Exch.  706,  following  Strithorst  v.  Greeme,  3  Wils.  145  ;  2 
W.  Bl.  723.  These  cases  were  decided  on  the  ground  that  as  the  plaintiff 
was  beyond  seas  he  was  within  the  disability  clause  of  the  Statute  of 
Limitations  (21  J.  1,  c.  16,  s.  7,  ante,  p.  675),  and  the  statute  therefore 
never  began  to  run  as  long  as  the  testator  remained  abroad.  But  since 
19  &  20  V.  c.  97,  s.  10  (ante,  p.  675),  the  testator  would  be  barred  at  the 
end  of  six  years  from  the  time  of  action  accrued,  and,  therefore,  there 
seems  no  reason  why  his  executors  should  now  be  entitled  to  any  longer 
period  ;  for  it  was  held  in  Penny  v.  Brice,  18  C.  B.,  N.  S.  393,  that  where 
the  cause  of  action  has  once  accrued,  and  the  statute  has  begun  to  run, 
the  executors  are  barred  in  the  same  manner  as  the  testator  would  have 
been,  and  are  entitled  to  no  delay  in  taking  proceedings.  But  in  case  of 
disability  other  than  that  provided  for  by  19  &  20  V.  c.  97,  s.  10,  supra, 
the  doctrine  laid  down  in  Townsend  v.  Deacon,  supra,  seems  to  apply, 
and  the  statute  either  never  runs  as  against  the  executor,  or  only  runs 
from  the  time  of  the  testator's  death ;  see  3  Exch.  711,  712.  Where  the 
cause  of  action  accrues  after  the  death  of  an  intestate,  the  statute  does 
not  begin  to  run  till  letters  of  administration  have  been  taken  out.  Cary 
v.  Stephenson,  2  Salk.  421 ;  Murray  v.  E.  India  Co.,  5  B.  &  A.  204  ; 
Burdick  v.  Garrick,  L.  R.,  5  Ch.  233,  241  ;  Atkinson  v.  Bradford,  <i-c. 
Building  Soc,  25  Q.  B.  D.  377,  C.  A.  Where  the  cause  of  action  accrues 
on  the  day  of  the  intestate's  death,  in  the  absence  of  evidence  it  will 
be  presumed  that  the  death  took  place  first.  S.  C,  per  Lds.  Esher  and 
Lindley,  L.JJ.  Where  the  action  abated  by  the  death  of  a  plaintiff,  his 
representatives  might  commence  a  fresh  action  within  a  reasonable 
period,  though  the  period  of  limitation  had  then  elapsed,  2  Wins.  Saund. 
64  a,  (6) ;  Matthews  v.  Phillips,  2  Salk.  425.  But  as  by  Rules,  1883, 
O.  xvii.  r.  1,  where  the  right  survives,  the  death  of  a  plaintiff  or  defendant 
does  not  cause  an  action  to  abate,  it  is  not  now  necessary  to  commence  a 
fresh  action. 

Evidence  of  payment.']  Even  before  the  20  &  21  V.  c.  77,  payment  of 
a  debt  to  an  executor  who  had  obtained  probate  to  a  forged  will,  was 
a  discharge  in  an  action  brought  against  the  debtor  ■  by  the  rightful 
administrator  on  revocation  of  the  probate.  Allen  v.  Dundas,  3  T.  R.  125. 
So,  payment  to  an  administrator  (before  the  above  act)  was  a  good 
discharge,  though  a  will  existed  and  was  afterwards  proved.  Prosser  v. 
Wagner,  1  C.  B.,  N.  S.  289  ;  26  L.  J.,  C.  P.  81.  Defendant  before  probate 
granted,  bond  fide  paid  money  due  to  the  estate,  to  a  feme  covert 
executrix,  and  at  her  request.  Her  husband  afterwards  dissented  from 
her  being  executrix ;  and  probate  was  refused  to  her ;  but  the  defendant 
had  no  knowledge  of  the  husband's  dissent :  held,  a  good  payment  as 
against  a  co-executor  to  whom  probate  was  afterwards  granted.  Pem- 
berton  v.  Chapman,  7  E.  &  B.  210;  26  L.  J.,  Q.  B.  117;  Ex.  Ch., 
E.  B.  &  E.  1056;  27  L.  J.,  Q.  B.  429.  But,  a  payment  of  money  under 
the  probate  of  a  living  person  will  be  void  ;  because  in  such  case  the 
ecclesiastical  court  has  no  jurisdiction,  and  the  probate  has  no  effect. 
Allen  v.  Dundas,  3  T.  R.  130  ;  see  Woolley  v.  Clark,  5  B.  &  A.  744.  So, 
payment  to  a  next  of  kin  who  is  entitled  to  take  out  letters  of  administra- 
tion to  the  intestate,  but  dies  without  having  done  so,  is  no  answer  to  an 
action  by  one  who  afterwards  takes  out  administration.  Mitchell  v. 
Moorman,  1  Y.  &  J.  21  ;  Mitchell  v.  Holmes,  L.  R.,  8  Ex.  119. 

As  to  payments  to  an  executor,  &c,  being  a  discharge  since  the  above 
act  after  the  revocation  of  the  probate,  &c,  see  sects.  77,  78,  of  the  act 
noticed  ante,  p.  1136. 
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Set-off.]  In  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime  from  a  third  party,  and  received 
by  the  defendant  after  his  death,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  testator.  Shipman  v.  Thompson,  Willes,  103.  So,  though 
the  plaintiff  claims  as  executor,  if  the  cause  of  action  really  arose  after  the 
death  of  the  testator.  Kilvington  v.  Stevenson,  cited  Willes,  264,  n.  And 
in  an  action  for  money  received  by  the  defendant  to  the  use  of  the 
plaintiff  as  executor  or  administrator,  and  on  an  account  stated  with  the 
plaintiff  as  executor  or  administrator,  defendant  cannot  set  off  moneys 
lent  by  him  to  the  testator  or  intestate.  Rces  v.  Watts,  11  Exch.  410;  25 
L.  J.,  Ex.  30,  Ex.  Ch. ;  Newell  v.  National  Provincial  Bank  of  England, 
1  C.  P.  D.  496.  And  an  administration  order  is  an  answer  to  a  counter- 
claim for  such  a  debt.  S.  C.  After  such  order  the  rights  of  the  parties 
cannot  be  altex-ed  by  assignment  of  debt.  Ex  pte.  Nugee,  infra.  So, 
where  the  plaintiff  sues  an  executor  for  a  debt  due  from  the  testator  to 
the  plaintiff,  the  defendant  cannot  set  off  a  debt  for  money  received  by  the 
plaintiff  to  the  use  of  the  defendant  as  executor,  or  for  money  due  to  the 
defendant  as  executor  on  an  account  stated  between  the  plaintiff  and 
defendant.  Mardall  v.  Thelluson,  6  E.  &  B.  976.  The  above  decisions 
turn  on  the  mutuality  required  by  the  statute  of  set-off  between  the 
testator  or  intestate  and  the  other  party ;  there  seems  no  reason,  however, 
why  these  claims  which  could  not  be  set  off  should  not  be  counter- 
claimed,  except  where  an  administration  order  has  been  made.  A  debt 
due  from  testator  to  N.  as  executor  and  trustee,  cannot  be  set  off  against 
a  debt  due  from  N.  personally  to  testator.  Ex  pte.  Nugee,  L.  B., 
20  Eq.  29.     See  further  as  to  set-off,  Taylor  v.  Taylor,  Id.  155. 

Evidence  in  action  by  an  executor  or  administrator  against  an  executor 
de  son  tort.]  In  an  action  of  trover  or  trespass  by  a  rightful  executor  or 
administrator  against  an  executor  de  son  tort,  the  latter  may,  in  mitiga- 
tion of  damages,  give  evidence  of  payments  made  by  himself  in  the 
rightful  course  of  administration ;  but  should  those  payments  amount 
to  the  full  value  of  the  goods  claimed,  the  plaintiff  will  still,  it  seems,  be 
entitled  to  a  verdict  for  nominal  damages,  and  the  statement  contra  in 
B.  N.  P.  48,  seems  to  be  erroneous.  Mountford  v.  Gibson,  4  East,  447. 
And  such  payments  shall  not  be  allowed  in  damages,  if  there  be  a  failure 
of  assets,  and  the  lawful  executor  would  thereby  be  deprived  of  his  right 
of  preferring  one  creditor  to  another  of  equal  rank,  or  giving  himself  the 
same  preference.  2  Bl.  Com.  508  ;  1  Wins.  Exors.,  9th  ed.,  p.  222  ; 
Elworthy  v.  Sandford,  3  H.  &  C.  330 ;  34  L.  J.,  Ex.  42  ;  see  also 
Layfield  v.  Layfield,  7  Sim.  172.  When  an  executor  de  son  tort  has 
handed  or  paid  over  the  property  to  the  rightful  representative  before 
action,  he  is  not  liable.     Hill  v.  Curtis,  L.  R.,  1  Eq.  90. 

Where  an  executor  under  a  second  will  sued  the  person  appointed 
executor  under  a  prior  one,  who  had  administered  with  knowledge  of  the 
later  one  and  the  probate  to  whom  was  revoked,  it  was  held  that  the 
plaintiff  might  recover  the  full  value  of  the  goods  administered.  Woolley 
v.  Clark,  5  B.  &  A.  744.  In  this  case  the  defendant  seems  to  have  acted 
maid  fide ;  Thomson  v.  Harding,  infra.  And  from  a  report  of  the  same 
case,  1  D.  &  Ry.  409,  it  appears  that  though  the  court  decided  in  favour 
of  the  plaintiff,  the  amount  of  damages  was  referred,  so  that  it  cannot  be 
known  whether  the  credit  was  or  was  not  given  to  defendant  for  any 
payments  made  by  him.  In  Tliomson  v.  Harding,  2  E.  &  B.  630; 
22  L.  J.,  Q.  B.  448,  a  creditor  of  the  deceased  was  allowed  to  retain 
payments  made  to  him  by  executor  de  son  tort,  as  against  one  who 
afterwards  administered.     It  seems,  however,  that  not  every  act  which 
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makes  an  executor  de  son  tort,  will  be  enough  to  make  good  a  payment 
by  him.  The  creditor  must  have  reasonable  ground  for  believing  him  to 
be  lawful  executor.     S.  C. 
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When  executors,  &c,  may  be  sued.]  Executors  are  responsible  on  all 
the  contracts  of  their  testator  broken  in  his  lifetime  ;  and  also  upon  all 
contracts  of  the  testator,  broken  after  his  decease ;  provided  the  contract 
was  not  personal  to  the  testator,  in  which  case  the  contract  was  rescinded 
by  the  death,  and  the  executors  incur  no  responsibilitv.  2  Wins.  Exors. 
9th  ed.  1593,  1596  ;  Siboni  v.  Kirkman,  1  M.  &  W.  418,  423,  ycr  Parke,  B. ; 
Beckham  v.  Drake,  8  M.  &  W.  846,  852,  per  Id, ;  Wentworth  v.  Cock, 
10  Ad.  &  E.  42,  45,  per  Patteson,  J.  And  where  partners  have  wrong- 
fully received  money,  and  one  dies,  his  executor  is  liable,  for  the 
remedy  is  joint  and  several  to  restore  the  money  taken.  New  Sombrero 
Phosphate  Co.  v.  Erlanger,  5  Ch.  D.  73,  117,  118,  C.  A.;  Ex  pte. 
Adamson,  8  Ch.  D.  807,  815.  Vide  ante,  p.  557.  A  contract  for 
personal  service  is  determined  by  the  death  of  either  party.  Tasker 
v.  Shepherd.,  Farrow  v.  Wilson,  cited  ante,  p.  515.  But  the  executors 
are  responsible  on  such  a  contract  for  the  breaches  which  occurred  in  the 
testator's  lifetime.  See  Stubbs  v.  Holywell  By.  Co.,  L.  R.,  2  Ex.  311,  313. 
As  to  liability  for  the  breach,  by  the  testator,  of  his  contract  to  marry,  see 
Finlay  v.  Chirney,  20  Q.  B.  D.  494,  C.  A.,  ante,  p.  491.  As  to  revocation 
of  authority  by  death,  vide  post,  p.  1152.  By  stat.  3  &  4  W.  4,  c.  42,  s.  14, 
"An  action  of  debt  on  simple  contract  shall  be  maintainable  in  any  court 
of  common  law  against  any  executor  or  administrator."  As  to  the  liability 
of  executors  on  a  joint  partnership  debt,  vide  ante,  p.  557. 

"With  regard  to  torts,  the  maxim  Actio  personalis  moritur  cum  persona, 
in  general  applies,  and  the  executors  cannot  be  sued,  either  on  legal ; 
1  Wins.  Saund.  216,  a,  (1)  ;  or  on  equitable  principles ;  Peek  v.  Gurney, 
L.  R,,  6  H.  L.  377,  395;  Kirk  v.  Todd,  21  Ch.  D.  484,  C.  A.;  In  re 
Duncan,  (1899)  1  Ch.  387;  Phillips  v.  Horn/ray,  24  Ch.  D.  439,  C.  A.  ; 
unless,  by  the  tort,  property  or  its  proceeds  or  value  have  been  appro- 
priated by  the  deceased  and  added  to  his  estate,  in  which  case  his 
executors  are  liable  pro  tanto  ;  S.  C. ;  Peek  v.  Gurney,  L.  R.,  6  H.  L.  393; 
Ashley  v.  Taylor,  10  Ch.  D.  768;  and  also  for  interest  in  addition,  see 
Philips  v.  Horn  fray,  (1892)  1  Ch.  465,  C.  A. ;  but  not  under  3  &  4  W.  4, 
c.  42,  s.  29,  ante,  p.  618.  S.  C.  An  action  will  lie  where  a  relation  existed 
between  the  parties  involving  a  duty  by  the  deceased,  and  payment  to 
him  by  the  plaintiff,  as  in  the  case  of  a  carrier  who  failed  to  cany  safely. 
1  Wms.  Saund.  217,  a,  (d) ;  2  Wms.  Exors.,  9th  ed.  1603.  See  also 
Batthyany  v.  Walford,  36  Ch.  D.  269,  C.  A.;  Blackmore  v.  White,  (1899) 
1  Q.  B.  293  ;  Concha  v.  Murrietta,  40  Ch.  D.  543,  C.  A.  A  trustee  is 
entitled  to  indemnity  from  the  estate  of  his  deceased  co-trustee  in  respect 
of  liability  for  a  joint  breach  of  trust  in  making  an  unauthorised  investment. 
Bamskill  v.  Edwards,  31  Ch.  D.  100. 

By  3  &  4  W.  4,  c.  42,  s.  2,  "  An  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the  executors  or 
administrators  of  any  person  deceased,  for  any  wrong  committed  by  him 
in  his  lifetime  to  another,  in  respect  of  his  property,  real  or  personal,  so 


When  and  liow  Executors,  dec,  arc  to  be  Sued.  1143 

as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought  within 
six  calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  -the  administration  of  the  estate  and  effects  of 
such  person,  and  the  damages  to  be  recovered  in  such  action  shall  be 
payable  in  like  order  of  administration  as  the  simple  contract  debts  of 
such  person."  See  on  this  section,  Richmond  v.  Nicholson,  8  Scott,  134; 
Powell  v.  Bees,  7  Ad.  &  E.  426  ;  Morgan  v.  JRavey,  6  H.  &  N.  265 ;  30  L.  J., 
Ex.  181;  Woodhousc  v.  Walker,  5  Q.  B.  D.  404;  Kirk  v.  Todd,  ante, 
p.  1142  ;  Jenks  v.  Clifdcn,  Vt.,  (1897)  1  Ch.  694. 

By  the  custom  of  England  (extended  to  Wales  by  stat.  27  H.  8,  c.  26, 
Bunbury  v.  Hcivson,  3  Exch.  558),  the  executors  of  the  deceased  incum- 
bent of  an  ecclesiastical  living  were  liable  to  his  successor  for  dilapidations. 
Under  the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35  V.  c.  43), 
ss.  29 — 35,  these  dilapidations  are  valued,  and  by  sect.  36,  the  amount  is  a 
debt  due  from  the  executors.  Such  debt  ranks  as  a  simple  contract  debt. 
Wayman  v.  Monk,  35  Ch.  D.  583. 

It  may  be  observed  that  a  creditor  may  now  sue  the  residuary  legatee, 
who  has  all  the  estate  of  the  deceased,  without  making  the  executor 
a  part}'  to  the  action.     Hunter  v.  Young,  4  Ex.  D.  256,  C.  A. 

There  is  privity  of  estate  between  an  executor  or  administrator  and 
a  subsequent  administrator  de  bonis  non,  and  the  liabilities  of  the  estate 
pass  with  the  benefits  of  it,  to  the  administrator  de  bonis  non.  In  re 
Watson,  53  L.  J.,  Ch.  305,  Pearson,  J.  But  the  estate  is  not  liable  for 
services  rendered  while  there  is  no  personal  representative,  although 
they  have  been  for  the  benefit  of  the  estate,  unless  they  have  been 
rendered  under  a  contract  with  the  person  A.,  who  has  obtained  letters  of 
administration  and  ratified  the  contract.  In  re  Watson,  18  Q.  B.  D.  116; 
19  Id.  234,  C.  A.  And  quasre,  whether  A.  can,  as  administrator,  ratify 
a  contract  entered  into  before  his  appointment,  even  although  with 
himself  ?     Id.  234,  -per  Ld.  Esher,  M.R. 

There  is  no  rule  of  law  that  a  plaintiff  cannot  recover  on  his  uncorro- 
borated evidence  in  support  of  a  claim  against  the  estate  of  the  deceased. 
Beckett  v.  Bamsdale,  31  Ch.  D.  177,  C.  A.  Though  in  the  absence  of 
such  corroboration  the  evidence  is  regarded  with  suspicion.  S.  C.  ; 
Finch  v.  Finch,  23  Ch.  D.  267,  C.  A. 

How  executors,  <£c,  arc  to  be  sued.]  On  causes  of  action  arising  before 
the  testator's  death,  an  executor  is  of  course  only  liable  as  such,  but  with 
respect  to  contracts  entered  into  by  him  after  the  testator's  death,  it 
seems  that  he  can  be  sued,  as  executor,  only  on  accounts  stated  by  him 
as  such  executor,  and  where  the  demand  arises  in  consequence  of  a  con- 
tract made  with  the  testator,  for  money  paid  for  him  as  such  executor  at 
his  request ;  Farhall  v.  Farhall,  L.'  R.,  7  Ch.  123  ;  2  Wins.  Exors. 
9th  ed.  1593  et  seq. ;  so  the  executor  is  liable  for  interest  only  if  the  debt 
be  foreborne  at  the  testator's  request.  Bignell  v.  Harpur,  4  Exch.  773. 
The  rule  as  to  joinder  of  claims  against  an  executor  or  administrator,  in 
his  representative  capacity,  with  those  against  him  personally,  is  now 
regulated  by  Rules,  1883,  0.  xviii.  r.  5,  ante,  p.  1138.  Claims  charging 
an  executor  as  such,  when  he  can  only  be  personally  liable,  are  construed 
against  him  personally,  the  words  "as  executor"  being  rejected  as 
surplusage.  Corner  v.  Shew,  3  M.  &  W.  350,  356  ;  2  Wins.  Exors., 
8th  ed.  1949,  1950. 

With  regard  to  funeral  expenses,  it  seems  that  an  executor,  having 
received  assets,  will,  to  the  extent  of  such  assets,  be  liable  for  reasonable 
expenses   in  his  personal  capacity  only,   although    he  did  not   actually 
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■order  the  funeral.  See  Comer  v.  Shew,  3  M.  &  W.  350,  355,  356; 
Magennis  v.  Dempsey,  I.  R.,  3  C.  L.  327,  C.  P. ;  provided  that  credit  was  not 
given  to  another.  Brice  v.  Wilson,  8  Ad.  &  E.  350,  n.,  per  Patteson,  J.  The 
allegation  that  he  is  executor  is  but  surplusage.  2  Wins.  Exors.,  9th  ed. 
1681.  If  the  executor  have  personally  ordered  the  funeral,  he  will  of 
course  be  liable,  whether  he  have  assets  or  not.  Brice  v.  Wilson, 
8  Ad.  &  E.  349,  n.  As  to  the  right  of  a  person  necessarily  paying  for  the 
funeral,  to  be  recouped  by  the  person  bound  to  bury  the  deceased,  vide 
ante,  p.  592.  As  to  the  liability  of  the  separate  estate  of  a  deceased 
married  woman,  for  her  funeral  expenses,  see  Hodgson  v.  Williamson, 
15  Ch.  D.  87,  and  Lightbown  v.  McMyn,  33  Ch.  D.  575.  As  to  a 
husband's  liability  under  the  Married  Women's  Property  Act,  1883,  s.  23, 
for  the  debts  of  his  deceased  wife,  see  Surman  v.  Wharton,  'post,  p.  1167. 
It  should  be  observed,  with  regard  to  the  personal  liability  of  an 
executor,  that  the  Stat,  of  Frauds  (29  C.  2,  c.  3),  s.  4,  enacts  that  no 
action  shall  be  brought  whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise  to  answer  damages  out  of  his  own  estate, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised.  On  the  construction  of  this  section,  vide  ante,  pp.  311 
et  sea.  The  cases  decided  on  this  division  of  the  section  are  collected  in 
Chit.  Stat.  3rd  ed.  vol.  ii.  149,  150 ;  5th  ed.  vol.  iv.  tit.  Frauds. 

Actions  for  a  legacy, .]  An  action  at  law  could  not  be  maintained  for 
the  distributive  share  of  an  intestate's  property  against  the  administrator, 
nor  against  his  executor,  although  he  may  have  expressly  promised  to 
pay.  Jones  v.  Tanner,  7  B.  &  C.  542.  The  remedy  for  recovering  such 
a  share,  or  a  general  legacy  was  and  still  is  by  an  action  or  other  pro- 
ceeding to  administer  the  estate  of  the  deceased ;  see  Beeks  v.  Strutt, 
5  T.  R.  690  ;  2  Wins.  Exors.,  9th  ed.  1828,  and  Rules,  1883,  O.  Iv.  r.  3. 
But,  where  the  executor  has  rendered  an  account  to  the  legatee,  in 
which  he  debits  himself  for  the  amount,  "  as  retained  for  the  legatee," 
the  latter  may  recover  on  an  account  stated.  Hart  v.  Minors,  2  Cr.  &  M. 
700.  So,  trover  will  lie  for  a  specific  legacy  after  assent  by  the  defen- 
dant. Williams  v.  Lee,  3  Atk.  223.  And,  assent  to  a  life  interest  in  a 
chattel,  enures  as  an  assent  to  a  further  bequest  in  remainder  ;  but, 
where  the  executor  himself  has  such  life  interest  bequeathed  to  him,  his 
taking  possession  shall  be  presumed  to  be  as  executor,  and  not  as 
legatee,  if  assenting  to  the  legacy  would  be  a  devastavit.  Bichards  v. 
Browne,  3  N.  C.  493.  The  assent  is  matter  of  fact,  and  not  law.  Mason 
v.  Farnell,  12  M.  &  W.  674.  The  assent  by  an  executor  who  died  before 
taking  probate,  is  good  against  the  administrator  cum  test,  annexo. 
Johnson  v.  Warwick,  17  C.  B.  516  ;  25  L.  J.,  C.  P.  102.  See  further  as 
to  assent,  ante,  p.  1043. 

A  legacy,  or  a  distributive  share  under  an  intestacy,  not  exceeding  501., 
may  be  sued  for  in  the  county  court ;  51  &  52  V.  c.  43,  s.  58. 

As  to  proof  of  payment  of  a  legacy,  vide  ante,  p.  273. 

Denial  that  defendant  is  executor  or  administrator.]  If  the  defen- 
dant intend  to  deny  that  he  is  executor  or  administrator,  he  must  deny 
it  specially.  The  proof  of  the  issue  on  this  defence  lies  upon  the  plaintiff, 
and  he  may  support  it,  either  by  the  primary  evidence  pointed  out  ante, 
pp.  119,  205,  or,  by  secondary  evidence  after  a  notice  to  produce  the 
probate,  ante,  pp.  15,  117  ;  and  the  presumption  is  that  the  probate  or 
letters  are  in  the  possession  of  the  party  who  is  alone  entitled  to  them. 
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The  defendant  is  not  liable  if  he  has  merely  been  appointed  executor 
by  the  will  and  has  not  taken  out  probate,  nor  intermeddled  with  the 
testator's  estate.  Douglas  v.  Forrest,  4  Bing.  686  ;  Hadjiar  v.  Pitchey, 
(1894)  A.  C.  437,  J.  C.  In  fact,  the  probate  is  the  proper  evidence  that 
he  is  executor.  Vide  supra.  But  upon  this  defence  it  is  also  sufficient  to 
show  such  circumstances  as  would  make  the  defendant  executor  de  son 
tort.  What  acts  will  make  a  man  an  executor  de  son  tort  is  a  question 
of  law,  but  it  is  for  the  jury  to  say  whether  the  acts  are  proved. 
Pad  get  v.  Priest,  infra.  Evidence  of  slight  acts  of  intermeddling  with 
the  property  of  the  deceased  will  be  sufficient.  In  one  case  merely 
taking  a  book,  and  in  another  a  bedstead,  was  held  sufficient.  Anon., 
Noy,  69 ;  Parsons  v.  Mayesdcn,  Freem.  151.  So,  living  in  the  house  and 
carrying  on  the  trade  of  the  deceased  ;  Hooper  v.  Summersett,  Wightw. 
16 ;  suing  for,  receiving,  or  releasing  the  debts  due  to  the  estate  ;  Com. 
Big.  Admor.  (C.  1)  ;  entering  on  a  lease  or  term  for  years  ;  Bac.  Ab. 
Exors.  (B.  3)  ;  pleading  any  other  defence  than  nc  ungues  executor  to  an 
action  brought  against  him  as  executor,  will  be  evidence  to  prove  the 
party  an  executor  de  son  tort.  Id.  So,  where  A.,  the  servant  of  B., 
sold  goods  of  C,  an  intestate,  both  before  and  after  C.'s  death,  in  pursu- 
ance for  orders  given  by  C.  in  his  lifetime,  and  paid  the  money  arising 
from  such  sale  into  the  hands  of  B.,  it  was  held  that  B.  was  an  executor 
de  son  tort.  Padget  v.  Priest,  2  T.  R.  97.  And,  where  a  creditor  took 
an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agreed  to  leave 
them  in  his  possession  for  a  limited  time,  before  the  expiration  of  which 
time  the  debtor  died,  and  the  creditor  took  and  sold  the  goods,  it  was 
held  that  the  bill  of  sale  was  fraudulent  against  the  other  creditors,  and 
that  he  had  thereby  rendered  himself  executor  de  son  tort.  Edwards  v. 
Harben,  Id.  587.  See  In  re  Moldat,  (1899)  1  Ch.  831.  A  person  who 
deals  with  a  lease  granted  to  the  deceased,  is  chargeable  as  assignee  of 
the  term ;  see  Williams  v.  Healcs,  L.  R.,  9  C.  P.  177.  A  company 
becomes  an  executor  de  son  tort  by  altering  the  name  of  a  deceased 
shareholder  on  its  register,  before  administration  has  been  taken  out 
to  his  estate.  A.-G.  v.  New  York  Breweries  Co.,  (1899)  A.  C.  62,  D.  P. 
Locking  up  the  goods  of  the  deceased  ;  directing  the  funeral  in  a  manner 
suitable  to  the  estate,  and  out  of  the  effects  of  the  deceased ;  feeding  his 
cattle ;  repairing  his  houses,  or  providing  necessaries  for  his  children, 
will  not  render  the  person  liable  as  executor  de  son  tort,  for  they  are 
merely  offices  of  kindness  and  charity.  1  AVms.  Exors.,  9th  ed.,  pp.  212, 
213.  Where  the  widow  of  a  hairdresser  continued  in  the  house  and 
shop  after  his  death  without  selling  anything,  and  gave  a  promissory 
note  to  a  creditor  of  her  husband,  and  afterwards  took  out  administra- 
tion :  held  that,  on  this  evidence  alone  she  could  not  be  charged  as 
executrix  de  son  tort.     Serle  v.  Water  worth,  4  M.  &  W.  9. 

In  answer  to  the  evidence  adduced  to  prove  him  executor  de  son  tort, 
the  defendant  may  show  that  he  took  possession  of  the  intestate's  goods 
under  a  fair  claim  of  right ;  Fencings  v.  Jarrat,  1  Esp.  335  ;  Com.  Dig. 
Admor.  (C.  2) ;  or,  that  he  acted  under  the  authority  of  the  rightful 
executor;  Sykes  v.  Sykes,  L.  R.,  5  C.  P.  113;  or,  of  a  person  to  whom 
administration  was  afterwards  granted;  Hill  v.  Curtis,  L.  R.,  1  Eq.  90; 
but  it  is  no  defence  that  he  acted  as  the  agent  of  an  executor,  who 
never  proved  the  will.  Cottle  v.  Aldrich,  4  M.  &  S.  175  ;  see  also  A.-G. 
v.  New  York  Breweries  Co.,  supra.  It  seems  that  where  there  is 
a  lawful  executor  in  being,  who  has  acted,  there  cannot  be  an  executor 
de  son  tort ;  Hall  v.  Elliott,  Peake,  87  ;  Head's  case,  5  Rep.  34  a ;  unless 
the  latter  claim  or  act  as  executor,  S.  C. ;  Ambler  v.  Lindsay,  3  Ch.  D. 
198.     And  there  can  be  no  executor  de  son  tort,  by  merely  taking  from 
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and  under  such  a  tortious  executor.  Paiill  v.  Simpson,  9  Q.  B.  365  ; 
Hill  v.  Curtis,  ante,  p.  1145.  But,  it  seems  that  an  agent  who  collects 
assets  for  an  executor  de  son  tort,  knowing  him  to  be  such,  makes  himself 
accountable  to  the  rightful  executor,  though  he  have  already  accounted 
to  his  principal.  Sharland  v.  Mildon,  5  Hare,  569.  The  executor  de 
son  tort  of  a  rightful  executor,  is  liable  in  the  same  manner  as  a  rightful 
executor,  for  the  debt  of  an  original  testator.  Meyrich  v.  Anderson, 
14  Q.  B.  719. 

Evidence  on  plene  administravit — proof  of  assets.]  Where  the  defen- 
dant pleads  plene  administravit,  and  the  plaintiff  replies  that  the 
defendant  had  assets,  the  issue  lies  upon  the  plaintiff,  who  must  prove 
assets  existing  at  the  time  of  the  writ  sued  out.  Mara  v.  Quin, 
6  T.  B.  10.  If  the  assets  came  to  the  hands  of  the  defendants  after 
the  writ  sued  out,  the  plaintiff  should  reply  that  fact  specially,  and 
will  not  be  allowed  to  give  it  in  evidence  under  a  reply  taking  issue 
only.  Id.  11.  Proof  that  certain  articles  of  furniture  were  bought  by 
the  deceased  and  seen  in  his  house  shortly  before  his  death  is  prima  facie 
evidence  of  assets.  Britton  v.  Jones,  3  N.  C.  676  ;  Stroud  v.  Dandridge, 
1  Car.  &  K.  445.  In  order  to  prove  assets,  the  plaintiff  may  give  in 
evidence  the  inventory  exhibited  by  the  defendant  in  the  court  granting 
probate.  But,  a  copy  of  the  inventory  signed  by  the  appraisers,  and  not 
by  the  executors,  is  not  evidence  ;  B.  N.  P.  140.  Where  the  defendant 
has  not  distinguished  the  sperate  from  the  desperate  debts  in  the 
inventory,  it  has  been  held  that  the  whole  shall  prima  facie  be  taken  to 
be  assets,  so  as  to  throw  the  onus  of  proving  some  of  them  desperate 
upon  the  defendant.  Id,.,  Smith  v.  Davis,  1  Selw.  N.  P.,  13th  ed.  707. 
But  Ld.  Ellenborough  ruled  that  it  was  necessary  to  prove,  presumptively 
at  least,  that  the  debts  have  been  paid.  Giles  v.  Dyson,  1  Stark.  32.  It 
is  not  every  inventory  that  will  be  proof  of  assets.  Thus,  the  inventory 
exhibited  by  an  executor  before  probate,  in  which  he  was  bound  to 
include  all  the  effects  of  the  testator  without  deductions,  is  not  even 
prima  facie  evidence  of  assets.  Steam  v.  Mills,  4  B.  &  Ad.  657.  The 
probate  stamp  has  been  held  to  be  prima  facie  evidence  that  the 
executor  has  assets  to  the  amount  covered  by  the  stamp.  Foster  v. 
Blakelock,  5  B.  &  C.  328.  This  case  was,  however,  doubted  in  Steam  v. 
Mills,  supra.  In  Mann  v.  Lang,  3  Ad.  &  E.  699,  the  court  were  of 
opinion  that  such  stamp  was  admissible  evidence  for  the  plaintiff ;  but 
were  not  agreed  whether  it  was  prima  facie  evidence  of  the  amount  of 
assets.  Under  the  stat.  44  &  45  V.  c.  12,  s.  28,  the  affidavit  of  the 
deceased's  estate,  made  by  the  executor  for  the  purpose  of  obtaining 
probate,  may  contain  a  schedule  of  debts  and  funeral  expenses,  and  duty 
is  payable  thereon  {vide  ante,  p.  271),  in  respect  of  the  balance  only.  It 
would  seem  that  this  affidavit  is  evidence  of  the  amount  of  assets  ;  and 
that  so  likewise,  is  the  probate  which  states  the  amount  at  which  the 
estate  is  sworn.  Where,  to  prove  assets,  an  account  rendered  by  the 
defendants  to  the  plaintiff  was  given  in  evidence,  in  which  they  stated 
that  a  sum  of  money  had  been  awarded  as  due  to  the  testator's  estate, 
Ld.  Ellenborough  held  that  this  was  not  sufficient,  without  showing  that 
it  had  been  received  by  the  executors.  Williams  v.  Innes,  1  Camp.  364. 
If  an  executor  submits  to  arbitration,  it  is  not  an  admission  of  assets  ; 
the  arbitrators  not  directing  the  executor  to  pay  the  money.  Pearson  v. 
Henry,  5  T.  R.  6.  But  a  submission  to  arbitration,  and  an  agreement 
to  pay  what  shall  be  awarded,  with  an  award  to  pay  accordingly,  is  an 
admission  of  assets  to  the  amount  of  the  sum  so  awarded  ;  Barry  v. 
Hush,  1  T.  It.  691  ;    Worthington  v.  Barlow,  7  T.  R.  453,  and  quasre  ?  if 
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not  conclusive.  Proof  of  an  admission  by  an  executor  that  the  debt  was 
just,  and  that  it  should  be  paid  as  soon  as  he  could,  is  not  evidence  to 
charge  him  with  assets.  Hindsley  v.  Russell,  12  East,  232.  So  the 
payment  of  interest  upon  a  bond  of  the  testator  is  not  an  admission  of 
assets.  Cleverley  v.  Brett,  cited  5  T.  B.  8.  An  administrator  bond  fide 
compounding  with  a  debtor  to  the  estate,  is  not  liable  to  the  full  amount 
of  the  debt  compounded,  as  he  is  where  he  releases  it  without  considera- 
tion. Pennington  v.  Healey,  1  Cr.  &  M.  402.  As  to  admissions  by 
executor  before  probate,  vide  ante,  pp.  68.  69. 

Where  leasehold  premises  are  the  assets,  the  value  as  between  the 
lessor  and  the  lessee's  executor  is  to  be  taken  exclusive  of  deterioration 
for  want  of  repair,  or  other  breach  of  covenant  committed  in  the  execu- 
tor's time  ;  and  the  insolvency  of  an  under-tenant,  let  in  by  the  testator, 
cannot  be  taken  into  consideration,  at  least  where  there  is  a  clause  of 
re-entry  in  the  under-lease  for  non-payment  of  rent.  Hornidge  v.  Wilson, 
11  Ad.  &  E.  645.  In  the  above  case  the  action  was  for  rent  against  the 
executor,  as  assignee  of  the  testator.  In  an  action  for  rent  against 
executor  as  assignee  of  the  lessee,  under  a  lease  at  the  rent  of  90/.,  where 
the  defendant  pleaded  that  he  entered  only  as  executor  ;  that  the  premises 
had  not  yielded  any  iirofit ;  and  that  he  ought  to  be  charged  only  as 
executor,  and  had  no  assets  ;  the  defendant  is  only  liable  for  rent  at  the 
rate  at  which  the  premises  could  be  let.  Hojjwood  v.  Whaley,  6  C.  B. 
744;  Norcliffe's  Claim,  37  Ch.  D.  128.  So  where  the  defendant  was 
sued  as  assignee  of  a  lease  of  premises,  a  plea  that  administration  de  bonis 
non  of  the  lessee  was  granted  to  S.,  whom  he  afterwards  married,  and 
that  neither  he  nor  his  wife  entered  into  possession  after  the  grant,  was 
held  good,  as  it  showed  that  the  defendant  could  only  be  liable  in  a 
representative  character,  and  that  he  had  never  taken  possession. 
Kearsley  v.  Oxley,  2  H.  &  C.  896. 

Assets  mean  legal,  and  not  equitable  assets.  See  Lowe  v.  Peskett, 
16  C.  B.  500;  24  L.  J.,  C.  P.  196;  Cook  v.  Gregson,  3  Drew.  547; 
25  L.  J.,  Ch.  706.  As  to  the  distinction  between  legal  and  equitable 
assets,  ride  S.  C,  and  2  Wins.  Exors.,  pt.  iv.  bk.  i. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  ss.  1,  2,  vide 
ante,  p.  1023,  in  the  case  of  a  person  dying  after  Dec.  31st,  1897,  his 
freehold  estate  vests  in  his  personal  representative,  B.,  as  if  it  were 
a  chattel  real,  notwithstanding  any  devise  thereof,  and  it  is  to  be 
administered  by  B.  accordingly  :  hence  such  estate  will  be  assets  in  the 
hands  of  B. 

According  to  the  rule  of  equity,  which  now  prevails  at  law,  an  executor 
is  not  liable  for  assets  which  he  has  received  and  afterwards  lost,  without 
wilful  default.     Job  v.  Job,  6  Ch.  D.  562. 

On  a  defence  by  several  executors  that  they  have  fully  administered, 
if  some  appear  to  have  assets  in  their  hands,  and  the  others  not,  the 
latter  are  entitled  to  a  verdict,  although  they  join  in  the  defence. 
Parsons  v.  Hancock,  M.  &  M.  330,  Parke,  J.  See  2  Wins.  Exors.,  9th  ed. 
1861,  1862. 

Evidence  on  plene  administravit  in  answer  to  jii'oof  of  assets — Pay- 
ment of  debts.]  When  the  plaintiff  has  given  evidence  of  assets,  the 
defendant,  in  answer  to  such  evidence,  may  prove  that  those  assets  have 
been  exhausted  by  payment  of  other  debts  of  the  deceased  of  as  high,  or 
of  higher,  degree  than  the  debt  of  the  plaintiff,  provided  such  payments 
were  made  before  the  writ.  And  the  defendant  may  prove  payment  of 
lower  debts  before  notice  of  the  plaintiff's  debt  of  a  higher  degree. 
2  Wms.  Exors.,   9th   ed.   1857.     So,  payment  of  simple  contract  debts 
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before  a  breach  of  covenant  had  been  committed,  was  a  defence  ;  as  in  an 
action  by  the  executor  of  the  lessee  against  the  executor  of  the  assignee 
of  a  lease  on  a  covenant  to  indemnify  against  breaches  of  covenant  to 
repair,  the  breach  having  been  committed  after  the  lease  had  been  sold 
and  assigned  by  the  defendant.  Collins  v.  Crouch,  13  Q.  B.  542  ;  Read 
v.  Blunt,  5  Sim.  567.  But,  where  the  covenant  was  for  payment  of  rent, 
and  the  executor,  being  in  possession,  has  derived  any  profit  from  the 
lease,  such  profits  must,  it  is  said,  be  retained  as  assets  in  payment  of 
rent.  Semb.  per  Cur.  in  Collins  v.  Crouch,  supra.  Now,  however,  see 
32  &  33  V.  c.  46,  post,  p.  1149. 

The  stat.  22  &  23  V.  c.  35,  contains  important  provisions  for  the  pro- 
tection of  executors  and  administrators.  By  sects.  27,  28,  an  executor,  &c, 
is  enabled  to  set  apart  a  fund  for  dormant  or  contingent  claims  under 
leases  and  other  conveyances  of  land,  and  then,  after  assigning  the  lease, 
&c,  to  distribute  the  residue  without  incurring  liability.  By  sect.  29,  an 
executor,  &c,  is  enabled  to  advertise  notices,  requiring  persons  having 
claims,  against  or  on  the  estate  to  send  them  in  by  a  given  day,  and  then 
incurs  no  liability  in  distributing  the  residue  after  satisfying  the  claims  of 
which  he  has  notice  at  the  time  of  distribution.  An  executor  acting 
under  this  section  has  the  same  protection  as  if  he  had  administered  the 
estate  under  an  administration  decree;  Clegg  v.  Rowland,  L.  R.,  3  Eq. 
368 ;  and  such  administration  is  an  absolute  indemnity  to  an  executor. 
Williams  v.  Headland,  4  Girl'.  505.  It  extends  to  claims  by  next  of  kin. 
Newton  v.  Sherry,  1  C.  P.  D.  246.  As  to  sufficiency  of  notice,  see 
Doughty  v.  Townson,  43  Ch.  D.  1,  C.  A. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  23,  an  executor,  &c, 
doing  any  act  bond  fide,  or  making  a  payment  under  a  power  of  attorney, 
is  not  liable  for  the  act  so  done  or  money  so  paid,  by  reason  of  the 
revocation  of  the  power  by  death  or  otherwise,  without  notice  to  the 
executor. 

The  course  of  distribution  was  formerly  as  follows  : — 

1.  All  funeral  expenses,  and  the  charges  of  proving  the  will,  or  of 
taking  out  letters  of  administration  ;  and  the  defendant  may  show  that  he 
has  retained  money  in  his  hands  to  pay  for  the  expenses  of  administration 
to  which  he  has  made  himself  liable,  without  proving  that  he  has  paid 
them.     Gillies  v.  Smith er,  2  Stark.  528. 

2.  Debts  due  to  the  Crown  by  record  or  specialty.  See  Manisty  v. 
Churchill,  39  Ch.  D.  174. 

3.  Certain  debts  created  by  particular  statutes,  vide  post,  p.  1149. 

4.  Debts  of  record,  if  registered  according  to  2  &  3  V.  c.  11,  and 
re-registered  within  5  years  of  the  testator's  death,  if  5  years  from  the 
original  registration  have  then  elapsed  ;  otherwise  they  only  rank  as 
simple  contract  debts ;  23  &  24  V.  c.  38,  ss.  3,  4,  vide  infra. 

5.  Recognizances  at  common  law ;  statute  merchant  and  statute 
staple. 

6.  Debts  due  by  specialty ;  and  rent  whether  reserved  by  parol  or  by 
deed  ;  vide  Merger,  ante,  p.  685.  This  is  now  altered  by  32  it  33  V.  c.  46, 
post,  p.  1149. 

7.  Judgment  against  executor  though  unregistered,  for  23  &  24  V.  c.  38, 
supra,  does  not  apply.  Jennings  v.  Rigby,  33  Beav.  198 ;  33  L.  J., 
Ch.  149. 

8.  Debts  due  by  simple  contract,  and  damages  payable  by  executors 
under  3  &  4  W.  4,  c.  42,  s.  2,  ante,  p.  1142,  to  the  Crown  first,  and 
secondly  to  a  subject ;  Com.  Dig.  Admon.  (C.  2) ;  unregistered  debts  of 
record,  vide  supra. 

9.  Damages  for  dilapidations  payable  by  the  executors  of  the  incumbent 
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of  an  ecclesiastical  benefice ;  Bryan  v.  Clay,  1  E.  &  B.  38;  22  L.  J.,  Q.  E. 
23.     Now  altered  by  34  &  35  J.  c.  43,  ss.  29—36,  ante,  p.  1143. 

10.  Legacies. 

This  order  of  distribution  is  still  important  to  determine  the  validity  of 
a  preferential  payment  {x>ost,  p.  1152),  or  retainer  (p>ost,  p.  1151)  made  by 
the  executor,  although  by  Hinde  Palmer's  Act  (32  &  33  V.  c.  46),  specialty 
debts  are  deprived  of  priority  over  simple  contract  debts,  and  they  are 
both  payable  pari  passu  out  of  the  assets,  whether  legal  or  equitable, 
without  prejudice  to  any  lien,  charge  or  other  security  which  any  creditor 
may  have  for  his  debt.  This  act  postpones  a  specialty  debt  to  an 
unregistered  judgment  obtained  against  an  executor  on  a  simple  contract 
debt  ;   In  re  Williams'  Estate,  L.  E.,  15  Eq.  270;  Smith  v.  Morgan, 

5  C.  P.  D.  337  ;  and  deprives  rent  of  priority  over  simple  contract  debts. 
In  re  Hastings,  6  Ch.  D.  610.  But  it  does  not  allow  a  simple  contract 
debt  to  be  paid  in  preference  to  a  specialty  debt.     In  re  Hankey,.  (1899} 

1  Ch.  531.  It  seems,  not  to  postpone  a  specialty  debt  to  a  simple 
contract  Crown  debt.  In  re  Bentineh,  (1897)  1  Ch.  673.  As  to  the  effect 
of  47  &  48  V.  c.  71  on  Crown  debts,  see  S.  C,  Id.  p.  675. 

By  the  Eegimental  Debts  Act,  1893  (56  &  57  V.  c.  5),  s.  2,  certain  debts- 
are  preferential  charges  in  the  case  of  persons  dying  while  subject  to 
military  law. 

The  expenses  of  the  funeral,  if  reasonable,  and  suited  to  the  rank 
and  circumstances  of  the  deceased,  will  be  allowed  out  of  the  assets ;  if 
unreasonable,  the  executor  must  take  his  chance  of  the  estate  turning  out 
solvent.    Edwards  v.  Edwards,  2  Cr.  &  M.  612  ;  and  vide  ante,  p.  1143. 

The  liquidator  of  a  company  who  has  obtained  a  balance  order  against 
the  executor  of  a  deceased  contributory  under  the  Companies  Act, 
1862,  s.  103,  does  not  thereby  obtain  any  priority  in  administration. 
International  Marine  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  934,  C.  A. 

Payment  by  the  defendant  of  debts  to  the  amount  after  the  suing  out, 
and  with  notice  of,  the  plaintiff's  writ,  is  now  a  good  defence.  Eiiropean 
Assur.  Soc.  v.  Badcliffe,  7  Ch.  D.  733  ;  Vibart  v.  Coles,  24  Q.  B.  D.  364, 
C.  A.  But  it  must  be  pleaded  specially.  Dyer,  32  a  (margin)  ;  Com. 
Dig.  Admon.  (C.  2.)  An  executor  de  son  tort  may  pay  a  higher  debt 
after  action  brought  by  a  simple  contract  creditor,  and  may  plead  the 
pavment  of  that  debt  in  bar  of  the  action.     Oxenham  v.  Glapp,  2  B. 

6  Ad.  309. 

Where  the  action  is  brought  on  a  bond  of  the  deceased,  and  the  defen- 
dant pleads  plene  administravit,  and  relies  upon  the  payment  of  other 
bonds  of  the  deceased,  the  execution  of  such  bands  must  be  duly  proved, 
even  though  they  have  been  destroyed.  Gillies  v.  Smither,  2  Stark.  530. 
See  also  Poole  v.  Warren,  8  Ad.  &  E.  582.  As  to  the  proof  of  bonds,  vide 
ante.  pp.  133  et  seq.  So,  where  the  defendant,  being  sued  on  a  simple 
contract,  pleads  plene  administravit,  and  relies  upon  the  payment  of  other 
simple  contract  debts,  he  must  prove  the  debt  as  well  as  the  pavment. 
B.  N.  P.  143. 

Where  defendant  shows  payment  of  debts,  &c,  plaintiff  may  show  that 
the  payment  was  made  out  of  another  fund  applicable  to  such  debts,  and 
not  out  of  the  assets.  Marstoii  v.  Downes,  1  Ad.  &  E.  31.  In  debt  on 
bond,  to  which  defendant  pleaded  plene  administravit  before  notice,  it 
was  held,  that  if  the  defendant  had  invested  the  residue  in  the  funds  in 
his  own  name,  although  for  the  benefit  of  the  legatees  to  whom  he  had 
paid  the  dividends  for  many  years,  he  was  still  liable  as  for  assets  in 
hand  ;  and  it  was  questioned  whether  payment  of  legacies  before  notice 
could  be  proved  under  the  plea  of  plene  administravit.     Smith  v.  Day, 

2  M.  &  W.  684. 


1150  Actions  against  Executors  and  Administrators. 

The  executor  may  pay  debts,  though  barred  by  the  Statute  of  Limita- 
tions ;  Lowis  v.  Rumney,  L.  R.,  4  Eq.  451  ;  and  seems  not  to  be  bound 
to  plead  the  statute  to  an  action.  Williamson  v.  Naylor,  3  Y.  &  C. 
211  (a).  In  McCulloch  v.  Dawes,  9  D.  &  Ry.  43,  Bayley,  J.,  expressed 
a  contrary  opinion  ;  but  this  dictum  was  dissented  from  by  Wood,  V.-C, 
in  Hill  v.  Walker,  post,  p.  1151. 

Though  a  creditor  may,  by  misleading  a  creditor,  preclude  himself 
from  objecting  to  the  payment  of  a  legacy  before  a  debt,  yet  a  letter 
written  by  him  to  the  executor  intimating  an  intention  to  hold  him 
liable  personally,  and  not  as  executor,  is  insufficient  for  this  purpose. 
Richards  v.  Browne,  3  N.  C.  493  ;  see  Jewsbury  v.  Mummery,  L.  R., 

8  C.  P.  56,  Ex.  Ch. ;  Roe  v.  Birch,  27  Ch.  D.  622. 

The  right  of  the  executor  to  prefer  a  creditor  is  not  affected  by  an 
order  for  an  account  made  under  Rules,  1883,  O.  xv.  Whitaker  v. 
Barrett,  43  Ch.  D.  70.     See  further,  post,  p.  1151. 

Administration  of  insolvent  deceased's  estates.]  The  J.  Act,  1875, 
s.  10,  ante,  p.  308,  provides  that  in  the  case  of  the  administration  by  the 
court,  of  the  insolvent  estate  of  a  person  dying  after  1st  November,  1875, 
the  same  rules  shall  prevail  as  to  the  respective  rights  of  secured  and 
unsecured  debtors,  as  to  debts  and  liabilities  provable,  and  as  to  valua- 
tion of  annuities  and  future  or  contingent  liabilities  respectively,  as  may 
for  the  time  be  in  force  under  the  bankruptcy  law  with  respect  to  bank- 
rupt's estate.  As  to  the  proof  of  claims  in  bankruptcy,  see  Bankruptcy 
Act,  1883,  s.  37,  and  Sched.  II. 

It  seems  that  the  J.  Act,  1875,  s.  10,  "  relates  only  to  the  rights  of 
secured,  as  against  unsecured  creditors,  considered  as  two  conflicting 
classes  of  creditors,  but  that  it  does  not  affect  the  rights  of  the  members 
of  each  of  the  two  classes  of  secured  and  unsecured  creditors,  inter  se." 
Winehouse  v.  Winehouse,  20  Ch.  D.  545,  549,  pier  Fry,  J.,  following  In  re 
Withernsea  Brickworks,  16  Ch.  D.  337,  C.  A.  Thus,  the  section  does  not 
make  all  debts  provable  equally  as  (with  certain  exceptions)  in  bank- 
ruptcy, but  retains  the  priority  of  judgment  debts.  Smith  v.  Morgan, 
5  C.  P.  D.  337;  Winehouse  v.  Winehouse,  swpra.  Nor  does  it  enlarge 
the  assets  by  introducing  the  doctrine  of  reputed  ownership  (Bky.  Act, 
1883,  s.  44  (iii.)  ) ;  Gorringe  v.  Irwell  India  Rubber,  dc.  Works',  34  Ch.  D. 
128,  C.  A. ;  In  re  Withernsea  Brickworks,  16  Ch.  D.  341,  per  James, 
L.J. ;  or,  of  fraudulent  preferences,  S.  C,  per  Id. ;  or,  the  provisions 
affecting  executions  ;  S.  C.  ;  Pratt  v.  Inman,  43  Ch.  D.  175  ;  Hasluck  v. 
Clark,  (1899)  1  Q.  B.  699,  C.  A.  ;  or,  voluntary  settlements ;  In  re  Gould, 
19  Q.  B.  D.  92,  C.  A.  ;  or,  distress  for  rent ;  Thomas  v.  Patent  Lionite  Co., 
17  Ch.  D.  250,  C.  A.  ;  or  the  provisions  of  the  Bills  of  Sale  Act,  1878,  s.  8, 
post,  p.  1182  ;  Tad  man  v.  D'Epineuil,  20  Ch.  D.  217.  Nor,  does  it  give 
the  power  of  disclaimer,  which  trustees  in  bankruptcy  have  under  the  Bky. 
Act,  1883,  s.  55.     In  re  Westboume  Grove  Drapery  Co.,  5  Ch.  D.  248. 

The  mutual  credit  provisions  (Bky.  Act,  1883,  s.  38),  however,  apply  ; 
so  that  in  an  action  by  the  executor,  the  defendant  can  set  off  unliquidated 
damages.     See  Mersey  Steel  d  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  C.  A. ; 

9  Ap.  Ca.  434,  D.  P.,  ante,  p.  1100.  So,  contingent  debts  becoming  due 
during  the  administration  are  provable  under  the  principle  of  Bky.  Act, 
1883,  s.  37.  In  re  Bridges,  17  Ch.  D.  342,  following  Macfarlane's  Claim, 
Id.  337;  In  re  McMafwn,  (1900)  1  Ch.  173.  See  further,  as  to  set-off 
under  this  section,  ante,  p.  1100.  A  creditor  in  respect  of  a  debt  bearing 
interest,  is  entitled  only  to  interest  to  the  date  of  the  judgment  for 
administration,  which  is  equivalent  to  an  order  for  adjudication.  Boswell 
v.  Gurney,  13  Ch.  D.  136. 
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The  law  of  bankruptcy  does  not  apply  until  the  transfer  to  the  court 
of  bankruptcy  has  been  made.     Fryman  v.  Fryman,  38  Ch.  D.  468. 

Evidence  on  plene  administravit — retainer.']  The  defendant  may 
either  plead  a  retainer  of  a  debt  due  to  him  (which  must  be  a  debt  of  an 
equal  or  higher  degree  than  the  debt  for  which  the  action  is  brought,  in 
order  to  entitle  the  defendant  to  retain  it)  or  may  give  it  in  evidence  on 
the  defence  of  plene  administravit;  1  Wms.  Saund.  333,  (6);  Boyd  v. 
Brooks,  34  Beav.  7  ;  affirm.  34  L.  J,,  Ch.  605.  But  if  he  have  retained 
for  his  own  debt  without  notice  of  the  debt  of  higher  degree  the  retainer 
is  good.  Wingfield  v.  Erskine,  (1898)  2  Ch.  562.  So,  though  his  debt 
was  barred  by  the  Statute  of  Limitations.  Staldscltniidt  v.  Lett,  1 
Sm.  &  G.  415  ;  Hill  v.  Walker,  4  K.  &  J.  166.  But  this  is  an  exception 
to  the  rule  that  the  executor  can  only  retain  for  a  debt  which  is  enforce- 
able by  action  ;  Field  v.  White,  29  Ch.  D.  353,  per  C.  A. ;  he  cannot 
retain  for  a  debt  as  to  which  the  Stat,  of  Frauds,  s.  4,  affords  a  defence. 
S.  C.  The  defendant  may  retain  for  payments  which  he  has  made  out 
of  his  own  moneys,  before  the  issuing  of  the  writ,  in  discharge  of  debts 
of  the  deceased  of  equal  or  higher  degree  than  the  plaintiff's.  Co.  Litt. 
283  a;  B.  N.  P.  140a.  The  J.  Act,  1875,  s.  10,  ante,  p.  308,  does  not 
interfere  with  the  right  of  retainer.  Lee  v.  Nuttall,  12  Ch.  D.  61,  C.  A. 
Nor  does  the  stat.  32  &  33  V.  c.  46  (ante,  p.  1149) ;  Crowder  v.  Stewart, 
16  Ch.  D.  368  ;  but,  it  does  not  enable  the  executor  to  retain  his  debt  as 
against  a  creditor  of  higher  degree  than  himself.  Wilson  v.  Coxwell,  23 
Ch.  D.  764.  The  executor  may  retain  on  a  claim  for  indemnity  arising 
from  a  contract  of  suretyship  entered  into  by  him  for  his  testator';  Jones 
v.  Pennefather,  (1896)  1  Ch.  956 ;  or  for  damages  for  breach  of  a 
pecuniary  contract  for  which  there  is  a  certain  standard  or  measure,  e.g., 
for  breach  of  a  contract  to  assign  a  policy,  or  replace  furniture.  Norton 
v.  Compton,  30  Ch.  D.  15,  C.  A.,  following  Loane  v.  Casey,  2  W.  Bl.  965. 
But  not  for  damages  in  tort.  S.  C,  Id.  967,  per  Blackstone,  J.  Where 
the  debt  due  to  the  executor  exceeds  the  assets,  he  may  retain  without 
realising  them.  Ex  pte.  Gilbert,  (1898)  1  Q.  B.  282.  The  right  of 
retainer  is  not  affected  by  an  administration  decree  made  at  the  suit  of 
other  creditors  ;  Davies  v.  Parry,  (1899)  1  Ch.  602 ;  nor  by  the  mere 
fact  of  pavments  by  the  executor  of  the  assets  to  the  official  receiver  of 
the  testator's  estate.  In  re  Bhoades,  (1899)  2  Q.  B.  347,  C.  A.  The 
executor  need  not  assert  his  right  before  occasion  to  do  so  arises,  e.g., 
some  attempt  to  deprive  him  of  the  assets.     S.  C. 

Where  the  defendant  pleads  a  retainer,  and  also  a  judgment  recovered, 
which  together  cover  the  assets,  it  is  sufficient  for  the  plaintiff  to  falsify 
either  claim.  .Campion  v.  Bentley,  1  Esp.  344;  see  Gilbert  v.  Dee, 
Freem.  537.  One  of  two  executors  may  retain  for  his  own  debt  out  of 
a  balance  due  from  both  to  the  estate.  Kent  v.  Pickering,  2  Keene,  1. 
And  one  of  three  executors,  who  is  also  one  of  two  joint  creditors,  can 
retain  in  respect  of  his  joint  debt.  Crowder  v.  Steivart,  supra ;  Inter- 
national Marine  Hydropathic  Co.  v.  Dawes,  29  Ch.  D.  934,  C.  A.  An 
executor  may  retain  for  an  equitable  claim,  as  for  a  balance  due  on  a 
partnership  account.  Morris  v.  Morris,  L.  R.,  10  Ch.  68.  See  further 
as  to  retainer,  Cook  v.  Gregson,  3  Drew.  547;  25  L.  J.  Ch.  796,  and 
Lowe  v.  Peskett,  16  C.  B.  500  ;  24  L.  J.,  C.  P.  196.  There  is  no  right  of 
retainer  out  of  equitable  assets.  Bain  v.  Sadler,  L.  R.,  12  Eq.  570  ; 
Walters  v.  Walters,  18  Ch.  D.  182 ;  1  Wms.  Exors.  9th  ed.  888.  The 
earnings  of  a  married  woman  are  equitable  assets  on  her  decease,  by  the 
operation  of  the  Married  Women's  Property  Act,  1882,  post,  p.  1162.  In 
re  Poole's  Estate,  6  Ch.  D.  739. 
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An  executor  de  son  tort  cannot  retain  for  his  own  debt,  though  of 
higher  degree,  and  though  the  rightful  executor  after  action  brought, 
has  consented  to  the  retainer.  Curtis  v.  Vernon,  3  T.  R.  587 ;  on 
error,  2  H.  Bl.  18.  In  answer  to  such  evidence  of  retainer,  the  plaintiff 
may  show  who  are  the  rightful  executors.     B.  N.  P.  143. 

Evidence  on  a  defence  of  outstanding  debts  or  judgments  and'  plene 
administravit  prteter — reply  per  fraudem.]  The  defendant  cannot  under 
the  defence  of  plene  administravit,  give  evidence  of  the  existence  of 
unpaid  debts  of  a  higher  nature.  B.  N.  P.  141.  Such  defence  must  be 
pleaded;  Id. ;  1  Wins.  Saund.  333  a,  (8);  and  if  the  defendant  plead  a 
judgment  obtained  against  him  for  100Z.,  and  that  he  has  not  goods 
except  to  the  value  of  51.,  and  the  plaintiff  proves  that  he  has  100Z.,  yet 
he  gains  nothing ;  for  the  substance  of  the  issue  is  that  the  defendant 
has  not  above  what  will  satisfy  the  judgment.  Moon  v.  Andrews,  Hob. 
133  ;  1  Wins.  Saund.  333  (7).  ' 

In  the  case  of  a  bond  debt,  the  penalty  is  the  debt  where  the  bond  is 
forfeited ;  but  where  the  bond  is  not  due,  the  sum  in  the  condition  is  the 
debt.     1  Wins.  Saund.  333  a,  (7). 

Where  the  defendant  pleads  an  outstanding  judgment,  the  plaintiff  may 
reply  that  it  was  obtained  or  kept  on  foot  by  fraud,  and  the  plaintiff  may 
either  give  in  evidence  that  the  debt  was  not  a  just  one,  or  that  less  is  due 
than  the  sum  for  which  judgment  bas  been  given.  2  Wins.  Saund.  50,  (3). 
In  answer  to  the  latter  evidence,  which  is  prima  facie  proof  of  fraud,  the 
defendant  may  show  that  the  judgment  was  entered  for  more  than  was 
due  by  mistake.  Pease  v.  Naylor,  5  T.  R.  80.  If  a  judgment  be  pleaded, 
and  per  fraudem  replied,  upon  which  issue  is  taken,  and  it  appear  in 
evidence  that  the  creditor  was  willing  to  take  less  than  is  recovered,  it  is 
a  proof  of  fraud  ;  but  if  it  be  shown  that  the  administrator  had  not  assets 
to  pay  that  sum,  it  is  no  fraud ;  per  Cur.,  Parker  v.  Atfeild,  1  Salk.  312. 
If  the  defendant  plead  several  judgments  recovered  against  himself,  to 
which  the  plaintiff  reply  fraud,  it  will  entitle  the  jDlaintiff  to  a  general 
judgment  if  he  can  avoid  any  one  of  them ;  for  a  judgment  recovered 
against  an  executor,  being  an  admission  of  assets,  if  any  one  of  the  judg- 
ments be  falsified,  the  defendant  admits  by  his  defence  that  he  has  more 
assets  than  will  satisfy  the  other  judgments  by  as  much  as  the  judg- 
ment, so  falsified,  amounts  to.  1  Wins.  Saund.  337  a,  (1).  See  Cliam- 
berlaine  v.  Pickering,  Freem.  28  ;  Gilbert  v.  Dee,  Id.  537.  When  the 
judgments  or  debts  pleaded  are  upon  penalties,  the  right  way  of  replying 
is  to  say  that  the  creditor  would  have  accepted  the  less  sums,  but  the 
defendant  either  would  not  pay,  or  had  paid  them,  and  kept  the  judg- 
ments or  bonds  on  foot  by  fraud  and  covin  ;  and  the  plaintiff,  on  issue 
joined  thereon,  may  give  in  evidence  such  matter  as  will  serve  to  avoid 
the  penalties.  If  he  reply,  generally,  that  the  judgments  were  for  less 
sums,  and  that  the  defendant  has  assets  above  what  will  satisfy  them,  on 
the  issue  that  he  has  not,  the  defendant  has  a  right  to  insist  on  the 
penalties  as  the  debts.     1  Wms.  Saund.  334,  (9). 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal  degree  witli 
the  plaintiff,  pending  the  action,  and  plead  it  in  bar ;  and,  though  done 
for  the  express  purpose  of  depriving  the  plaintiff  of  his  debt,  it  is  good 
both  at  law  and  in  equity.  2  Wins.  Saund.  50  a,  (3),  and  (a)  ;  PicJcstoch 
v.  Lystcr,  3  M.  &  S.  375. 

Pevocation  of  authority  by  deatJi.]  A.  contracted  with  the  plaintiff 
that  he  should  endeavour  to  sell  a  picture  belonging  to  A.,  and  if  he 
succeeded,  A.  should  pay  him  100?.     A.  died.     The  plaintiff  endeavoured 


Revocation  of  Authority. — Statute  of  Limitations.  1153 

to  sell  the  picture ;  and  after  A.'s  death,  succeeded  in  selling  it,  and 
brought  an  action  against  A.'s  administratrix.  The  declaration  set  out 
these  facts,  and  alleged  that  the  defendant  confirmed  the  sale  as 
administratrix,  and  the  plaintiff  claimed  the  100?.  from  the  defendant 
as  administratrix ;  held,  that  the  declaration  was  bad ;  that  the  defendant 
was  not  liable  as  administratrix,  or  personally,  for  the  100Z.,  the  original 
authority  having  been  revoked  by  A.'s  death.  Senible,  that  the  defendant 
might  be  liable  personally  to  the  plaintiff,  after  the  confirmation  of  the 
sale,  on  a  quantum  meruit,  as  on  a  fresh  employment  by  her  to  sell. 
Campanari  v.  Woodburn,  15  C.  B.  400;  24  L.  J.,  C.  P.  13.  In  Smout 
v.  Ilbery,  10  M.  &  W.  1,  the  plaintiff  went  on  supplying  goods  to  the 
testator's  wife  after  his  death  by  shipwreck,  until  the  news  of  it  arrived ; 
it  was  held  that  neither  the  executors,  nor  the  widow  were  liable  for  the 
price  of  these  goods.  As  to  revocation  of  a  guarantee  by  death  of  guarantor, 
vide  ante,  p.  479.  As  to  the  effect  of  the  death  of  the  principal,  on  a 
continuation  account,  opened  for  him  by  a  broker  on  the  Stock  Exchange, 
vide  ante,  pp.  587,  588. 

Set-off.]      Vide  ante,  p.  1141. 

Replevin — Avowry  for  rent.]      As  to  right  of  executors  to  distrain  for 
rent  due  to  their  testator,  vide  ante,  p.  1067. 

Evidence  on  defence  of  Statute  of  Limitations.]  The  statutes  of 
limitation  in  personal  actions  will  be  found  ante,  pp.  670,  711.  The 
plaintiff  cannot  show  a  promise  by  the  executor  so  as  to  take  a  case  out 
of  the  statute,  unless  the  claim  lays  a  promise  by  him ;  and  a  mere 
acknowledgment  of  the  existence  of  the  debt  is  not  sufficient ;  there 
must  be  an  express  promise ;  and,  where  there  are  several  executors  co- 
defendants,  there  must  be  a  promise  by  all.  Tulloch  v.  Dunn,  Ry.  &  M. 
416.  And  now,  by  9  G.  4,  c.  14,  s.  1,  ante,  p.  676,  the  promise  must  be 
in  writing ;  but  the  plaintiff  may  recover  against  any  one  or  more  of  the 
executors  who  has  made  such  promise  ;  but  nothing  in  that  act  is  to 
lessen  the  effect  of  any  payment  of  principal  or  interest.  The  promise 
by  one  of  several  executors  binds  the  estate.  Dick  v.  Fraser,  (1897) 
2  Ch.  181.  As  to  the  dissent  of  a  co-executor,  see  Astbury  v.  Astbury, 
(1898)  2  Ch.  111.  See  further  as  to  admission  by  a  co-executor,  Fox  v. 
Waters,  12  Ad.  &  E.  43,  and  other  cases  cited  ante,  pp.  68,  69.  But  the 
19  &  20  V.  c.  97,  s.  14  (ante,  p.  679),  enacts  that  one  executor  shall  not  lose 
the  benefit  of  the  statute  by  the  payment  of  a  co-executor.  See  on  the 
construction  of  this  section,  Hollingshead  v.  Webster,  37  Ch.  D.  651. 
After  the  statute  has  begun  to  run,  it  continues  to  run  though  the 
debtor  dies  within  the  six  years,  and  an  executor  is  not  appointed 
until  after  the  expiration  of  the  six  years.  Rhodes  v.  Smetliurst,  6 
M.  &  W.  351.  The  statute  runs  notwithstanding  the  creditor  has  sent 
in  a  claim  in  answer  to  the  executor's  advertisement  under  22  &  23  V. 
c.  35,  s.  29,  ante,  p.  1148.  Warburton  v.  Stephens,  43  Ch.  D.  39.  Where 
the  cause  of  action  has  accrued  after  the  death  of  the  testator,  the  statute 
does  not  begin  to  run  until  the  executor  has  taken  upon  himself  the 
administration  of  the  estate.  Douglas  v.  Forrest,  4  Bing.  686.  Where 
an  action  of  debt  brought  within  six  years,  abated  by  the  defendant's 
death,  and  no  administration  was  taken  out  till  six  years  had  elapsed, 
the  statute  did  not  run,  provided  a  fresh  action  were  brought  within  a 
reasonable  time  (e.g.,  a  year)  after  administration  or  probate  taken  out  ; 
Curleivis  v.  Momington,  El.  of,  7  E.  &  B.  283;  26  L.  J.,  Q.  B.  181: 
Ex.  Ch.,  27  L.  J.,  Q.  B.  439;  so,  in  the  case  of  an  action  on  a  bond 
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brought  within  20  years.  Sturgis  v.  Darell,  4  H.  &  N.  622  ;  28  L.  J., 
Ex.  366;  6  H.  &  N.  120,  Ex.  Ch. ;  29  L.  J.,  Ex.  472.  And  this  practice 
may  still  be  followed  ;  Swindell  v.  Bulkeley,  18  Q.  B.  D.  250,  C.  A. ; 
although,  as  by  Rules,  1883,  O.  xvii.  r.  1,  the  action  does  not  now  in 
these  cases  abate  by  the  death  of  the  plaintiff  or  defendant,  a  fresh  action 
is  unnecessary.  S.  C,  Id.  255,  per  Lopes,  L..J.  The  claim  against  an 
executor,  on  the  ground  of  a  devastavit,  committed  by  him,  vide  infra, 
is  barred  at  the  expiration  of  6  years.  Blake  v.  Gale,  22  Ch.  D.  820. 
But  in  a  claim  against  him,  as  executor  only,  on  a  specialty  debt,  he 
cannot  set  up  his  own  wrongful  payments  as  a  devastavit,  in  order  to 
obtain  the  benefit  of  the  statute.     Bowles  v.  Hyatt,  38  Ch.  D.  609. 

The  Trustee  Act,  1888  (51  &  52  V.  c.  59),  s.  8  (3),  provides  that  that 
section  (cited  ante,  p.  672)  "  shall  not  deprive  any  executor  or  adminis- 
trator of  any  right  or  defence  to  which  he  is  entitled  under  any  existing 
statute  of  limitations." 

Evidence  in  an  action  on  a  judgment  suggesting  a  devastavit.]  The 
foundation  of  this  action  is  the  judgment  obtained  against  the  executor ; 
see  hereon  1  Wms.  Saund.  219  a,  et  sea.,  (8).  If  an  executor  or  adminis- 
trator, in  an  action  brought  against  him  as  such,  admit  assets  by  his 
pleading,  he  will  not,  in  an  action  of  debt  on  the  judgment  suggesting  a 
devastavit,  be  allowed  to  show  that  he  has  not  assets ;  and  it  will  be 
sufficient  for  the  plaintiff,  upon  a  denial  of  the  devastavit,  to  prove  the 
former  judgment  and  the  return  of  nulla  bona  to  the  fi.  fa.  Erving  v. 
Peters,  3  T.  E.  685  ;  Skelton  v.  Hawling,  1  Wils.  259.  So,  where  a  defence 
of  plene  administravit  is  found  against  the  executor  in  the  former  action, 
he  is  estopped  from  showing  that  the  devastavit  was  committed  with  the 
plaintiff's  consent.  Jewsbury  v.  Mummery,  L.  R.,  8  C.  P.  56,  Ex.  Ch. 
Where  the  defendant  confessed  assets  380Z.,  and  gave  a  cheque  for  the 
amount  on  a  banker  who  refused  to  pay  it  without  the  assent  of  other  co- 
executors  ;  held  that  this  was  no  answer  ;  for  the  defendant  was  estopped 
by  admitting  assets  at  his  disposal ;  and  semb.,  he  ought  to  have  pleaded 
assets  specially,  so  as  to  show  that  he  had  them  only  jointly  with  the 
co-executors  ;  or  have  denied  assets  altogether  if  he  had  no  power  over 
them.     Cooper  v.  Taylor,  6  M.  &  Gr.  989. 

Defences  denying  the  execution  of  the  bond  by  the  testator,  or  the 
making  by  him  of  the  alleged  contract,  or  alleging  a  release  to  the  testa- 
tor, or  payment  by  him,  admit  assets.  1  Wms.  Saund.  335,  (10).  So,  a 
judgment  for  the  plaintiff  on  objection  to  the  defence  in  point  of  law,  or 
by  default,  will  be  evidence  of  assets  ;  Rock  v.  Leigliton,  1  Salk.  310 ; 
though  no  devastavit  has  been  returned  by  the  sheriff.  Leonard  v. 
Simpson,  2  N.  C.  176  ;  see  also  Palmer  v.  Waller,  1  M.  &  W.  689.  Where 
the  plea  denied  the  wasting,  evidence  of  a  judgment  for  the  plaintiff  in  a 
court  baron  on  a  plea  of  no  assets,  and  nulla  bona,  returned  to  afi.fa.  in 
that  court,  was  held  conclusive  against  the  defendant  without  replying 
the  estoppel.  Dawson  v.  Gregory,  7  Q.  B.  756.  The  devastavit  of  one  of 
several  executors  does  not  affect  the  others  who  took  no  part  in  the  receipt 
of  the  assets.  Pemberton  v.  Chapman,  7  E.  &  B.  219  ;  26  L.  J.,  Q.  B.  117. 
A  married  woman  who  has  proved  a  will  as  executrix,  was,  after  her 
husband's  death,  liable  for  a  devastavit  committed  by  him.  Soadi/  v. 
Turnbull,  L.  R.,  1  Ch.  494.  But  now  see  the  Married  Women's  Property 
Act,  1882,  ss.  1  (2),  18,  24,  post,  pp.  1164,  1163,  1165. 

An  executor  was  not,  at  common  law,  liable  for  a  devastavit  by  his 
testator  or  intestate,  but  this  has  been  remedied  by  30  C.  2,  c.  7 ; 
enlarged  by  4  W.  &  M.  c.  24,  s.  12.  The  effect  of  these  statutes  is,  that 
whatever  act  of  the  executor,  or  of  an  executor  de  son  tort,  would  have 
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made  him  personally  liable  and  chargeable  with  the  payment  of  the 
demand  de  bonis  propriis,  will  now  make  his  personal  estate  liable  in  the 
hands  of  his  executor  or  administrator.  1  Wins.  Saund.  219  d,  (8) ;  2 
Wms.  Exors.  9th  ed.  1872  ;  Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.  But 
the  executor  of  an  executrix  de  son  tort  is  not  liable  for  breach  of  contract 
committed  by  the  person  with  whose  property  the  executrix  has  inter- 
meddled.     Wilson  v.  Hodson,  L.  R.,  7  Ex.  84. 

As  to  the  Statute  of  Limitations,  vide  ante,  p.  1153. 
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An  action  of  debt  on  the  specialty  of  the  ancestor  lies,  at  common  law, 
against  the  heir,  if  named  in  the  deed.  Co.  Lit.  209  a :  383  b,  384  b. 
And  under  the  11  Gr.  4  &  1  W.  4,  c.  47,  ss.  2,  3,  repealing  and  replacing 
the  Stat,  of  Fraudulent  Devises  (3  W.  &  M.  c.  14),  it  lies  against  the 
devisee  also,  on  a  specialty  in  which  the  heir  is  named.  By  the  Con- 
veyancing, &c.  Act,  1831  (44  &  45  V.  c.  41),  ss.  58,  59,  a  covenant  made 
after  Dec.  31st,  1881,  binds  the  heir  though  not  named. 

Under  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  ss.  1,  2,  vide  ante, 
p.  1023,  in  the  case  of  a  person  dying  after  Dec.  31st,  1897,  his  freehold 
estate  vests  in  his  personal  representative  R.,  as  if  it  were  a  chattel  real, 
notwithstanding  any  devise  thereof,  and  is  to  be  administered  by  R. 
accordingly.  The  heir  takes  only  by  conveyance  from  R.,  and  the 
devisee,  on  R.'s  assent,  to  the  devise,  see  sect.  3,  ante,  pp.  1023,  1024, 
1043,  1048.  As  such  estate  is  now,  under  Id.  sect.  2,  an  asset  in  R.'s 
hands  to  be  administered  by  him,  it  is  improbable  that  resort  will  often 
be  had  to  this  form  of  action. 

The  evidence  in  actions  against  an  heir,  or  heir  and  devisee  jointly,  or 
the  devisee  alone,  depends  on  the  defence  and  issue.  Besides  the  other 
defences  pleadable  in  an  action  on  a  bond  or  covenant,  &c,  the  defendant 
may  deny  that  he  is  heir,  or  may  plead  that  he  has  nothing  by  descent  or 
by  devise. 

Evidence  of  heirsliij).]  Vide  ante,  pp.  1024  et  seq.  In  the  case  of  an 
ancestor  dying  after  Dec.  31st,  1897,  the  conveyance  by  the  personal 
representative  under  60  &  61  V.  c.  65,  s.  3  must  be  proved,  vide  cmte, 
p.  1048 ;  as  to  the  proof  thereof,  vide  ante,  p.  133. 

Evidence  on  defence  of  riens  per  descent.]  The  law  of  inheritance  has 
undergone  a  material  change  by  3  &  4  W.  4,  c.  106,  partly  recited  ante, 
p.  1024.  It  must  be  borne  in  mind  that  the  following  cases  were  decided 
before  the  passing  of  that  act. 

Upon  issue  joined  on  the  defence  of  riens per  descent,  the  plaintiff  must 
prove  the  assets  by  descent.  B.  N.  P.  175.  The  seisin  of  the  ancestor 
nmy  be  proved  by  showing  that  he  was  in  possession  of  the  lands,  or  in 
the  receipt  of  the  rents  and  profits.      Vide  ante,  pp.  53,  54,  1024. 

The  defendant  may  plead  payment  of  another  bond  creditor  to  the 
value  of  the  land  descended.  Buckley  v.  Nightingale,  Stra.  665.  So  he 
may  prove  a  bond  to  the  Crown  by  his  ancestor,  and  an  extent  thereon  to 
the  amount  of  the  assets  ;  but  proof  of  the  extent  alone  is  not  sufficient. 
Sherwood  v.  Adderley,  1  Ld.  Raym.  734. 
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Evidence  on  defence  of  riens  per  devise  or  descent — What  are  assets.] 
By  3  &  4  W.  4,  c.  106,  s.  3,  when  land,  &c,  shall  he  devised  by  any 
testator  who  died  since  1833,  to  his  own  heir,  such  heir  shall  be  con- 
sidered as  taking  by  devise  and  not  by  descent.  Before  this  act  a  devise 
to  any  one  of  the  same  estate  as  he  would  otherwise  have  taken  as  heir- 
at-law  of  the  devisor,  was  inoperative,  and  the  devisee  took  by  descent, 
and  not  by  devise.  See  Beading  v.  lioyston,  1  Salk.  242.  See  2  Wins. 
Saund.  8  li,  (z). 

If  there  be  a  mortgage  for  years,  the  reversion  in  fee  in  the  mortgagor 
is  legal  assets,  and  the  plaintiff  may  have  judgment  with  a  cessit  executio  ; 
but,  where  there  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not 
legal  assets.  2  Wins.  Saund.  8  i,  (4) ;  Plunketv.  Penson,  2  Atk.  294.  So, 
a  cop  yhold  in  fee  is  not  assets  ;  4  Rep.  22  a.  By  stat.  1  V.  c.  26,  s.  6 
(replacing  the  Stat,  of  Frauds,  s.  12),  an  estate  pur  autre  vie,  which  comes 
to  the  heir  as  special  occupant,  is  made  assets  by  descent.  Lands  which 
descend  in  tail  are  not  assets.  1  Roll.  Ab.  269  (B).  A  reversion  expectant 
on  an  estate  tail  is  not  assets,  and  this  may  be  shown  on  the  general 
defence  of  riens  per  descent;  Mildmay's  case,  6  Rep.  42a;  Kelloivx. 
Rowden,  Carth.  129.  But  see  12  Vin.  Abr.  Evid.  (Q.  b.  19),  pi.  3,  that  it 
should  be  specially  pleaded.  A  reversion  after  an  estate  for  life  is  quasi 
assets,  but  it  ought  to  be  pleaded  specially  by  the  heir,  and  the  plaintiff 
may  take  judgment  quando  acciderit.     Dyer,  373  b. 

At  common  law,  if  the  defendant  pleaded  riens  per  descent,  and  the  jury 
found  that  he  had  something,  however  small  it  might  be  and  insufficient 
to  discharge  the  debt,  the  plaintiff  was  entitled  to  a  general  judgment  for 
the  debt,  damages  and  costs,  and  to  sue  out  the  like  execution  against 
him  as  on  a  judgment  for  his  own  debt.  2  Wins.  Saund.  7  c,  (4).  It  was 
therefore  unnecessary  to  prove  the  value  of  theassets  descended.  B.  N.  P. 
176.  But  it  is  doubtful  whether,  under  11  G.  4  &  1  W.  4,  c.  47,  s.  7,  infra, 
the  jury  are  not  in  all  cases  bound  to  assess  the  value  of  the  assets ;  see 
Broivn  v.  Simmer,  infra. 

Evidence  on  defence  of  riens  per  devise  or  descent — Reply.]  At 
common  law,  if  the  heir  had  bond  fide  aliened  the  lands  which  he  had  by- 
descent,  before  an  action  was  commenced  against  him,  he  might  discharge 
himself  by  pleading  that  he  had  nothing  by  descent  at  the  time  of  suing 
out  the  writ,  and  the  obligee  had  no  remedy  at  law  ;  2  Wins.  Saund.  8,  (4)  ; 
though  under  this  issue  he  might  show  that  the  heir  had  aliened  the  land 
by  covin.  Id. ;  Dyer,  149  a,  (margin).  But  now  by  stat.  11  G.  4  & 
1  W.  4,  c.  47,  s.  7,  to  an  action  of  debt  or  covenant  upon  any  specialty 
brought  against  any  heir,  he  may  plead  riens  per  descent,  at  the  time  of 
the  writ  brought,  and  the  plaintiff  may  reply  that  he  had  lands,  tenements, 
or  hereditaments  from  his  ancestor  before  the  writ  brought;  and  if, 
upon  the  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury 
shall  inquire  of  the  value  of  the  lands,  &c,  so  descended,  and  thereupon 
judgment  shall  be  given,  and  execution  awarded,  &c.  This  section 
corresponds  with  the  former  statute,  3  W.  &  M.  c.  14,  s.  5 ;  see  Coope  v. 
Cresswell,  post,  p.  1157.  When  issue  is  joined  on  this  reply,  the  plaintiff, 
in  addition  to  the  usual  proofs  under  the  defence  of  riens  per  descent 
must  be  prepared  with  evidence  of  the  gross  (not  the  annual)  value  of 
the  lands  descended ;  and  if  the  jury  neglect  to  find  the  value  the  court 
will  award  a  venire  de  novo  ;  2  Wins.  Saund.  8  a,  (4)  ;  Jeffry  v.  Barrow, 
10  Mod.  18 ;  Brown  v.  Shuker,  1  C.  &  J.  583. 

Evidence  in  action  against  heir  and  devisee.]  At  common  law,  if  the 
ancestor   had   devised   the  lands,  a  specialty  creditor  had  no   remedy 
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against  the  devisee.  But  this  is  now  remedied  by  stat.  11  G.  4  &  1  W.  4 
c.  47,  ss.  2,  3  (re-enacting  and  extending  stat.  3  W.  &  M.  c.  14,  s.  2),  and 
the  creditor  may  now  sue  the  heir  and  devisee  jointly,  on  the  ancestor's 
bond  or  covenant.  By  sect.  4,  where  there  is  no  heir,  the  devisee  may  be 
sued  alone.  As  where  the  testator  died  after  Dec.  31st,  1897,  the  free- 
hold estate  vests  in  the  heir  only  after  conveyance  to  him  by  the  executor, 
it  would  seem  that  the  heir  need  not  be  joined  unless  such  conveyance  has 
been  made  to  him. 

As  to  proof  of  the  devise,  vide  ante,  p.  1037.  Where  the  testator  died 
after  Dec.  31st,  1897,  the  assent  of  the  executor  under  60  &  61  V.  c.  65.  s.  3, 
ante,  pp.  1037,  1048,  must  be  proved,  vide  ante,  p.  1043. 

Where  real  estate  was  devised  by  a  specialty  debtor,  to  trustees,  as  to 
part,  in  trust  for  T.  E.  for  life,  and  remainders  over,  and  as  to  another 
part  in  payment  of  debts,  the  trustees  convej'ed  to  new  trustees,  and 
T.  E.  mortgaged  his  equitable  estate;  it  was  held  that  an  action  would 
lie  under  3  W.  &  M.  c.  14,  s.  3,  and  that  neither  the  conveyance  to  new 
trustees  nor  the  mortgage  were  under  sect.  7,  such  alienations  as  would 
defeat  the  action.  Coope  v.  Cressivell,  L.  R.,  2  Ch.  112.  When  the 
devisee  has  alienated  the  land  devised,  he  makes  the  testator's  specialty 
debt  his  own  to  the  extent  of  the  value  of  the  land.  Small  v. 
Hedgehj,  34  Ch.  D.  379. 

See  further  for  cases  decided  on  these  statutes,  Chit.  Stat.  3rd  ed.  vol.  iv. 
p.  922  ;  5th  ed.  vol.  iv.  tit.  Executors,  p.  19. 


ACTIONS  BY  AND  AGAINST  HUSBAND  AND  WIFE. 

By  Rules,  1883,  O.  xviii.  r.  4,  "  Claims  by  or  against  husband  and  wife 
may  be  joined  with  claims  by  or  against  either  of  them  separately." 

The  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  repealing 
and  replacing  Id.  1870  (33  &  34  V.  c.  93),  and  the  Amendment  Act,  1874 
(37  &  38  V.  c.  50),  has  greatly  extended  the  power  of  married  women  to 
hold  a  legal  estate  in  property,  and  to  contract,  and  sue,  and  their  liability 
to  be  sued.  Under  sect.  1  (2,  3,  4),  2iost,  p.  1164,  a  married  woman  can 
contract  in  respect  of  her  separate  estate,  present  and  future,  and  can  sue 
and  be  sued,  as  though  she  were  a  feme  sole,  and  her  husband  need  not 
be  joined  with  her  as  a  party. 

In  the  case,  however,  of  liabilities  of  the  wife,  in  contract  or  tort, 
incurred  before  marriage,  the  husband  and  wife  may  still  be  sued  jointly, 
for  by  sect.  14,  "  A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
tracted, and  for  all  contracts  entered  into  and  wrongs  committed  by  her, 
before  marriage,  including  any  liabilities  to  which  she  may  be  so  subject 
under  the  acts  relating  to  joint-stock  companies  as  aforesaid,"  vide 
sect.  7,  post,  p.  1162,  "  to  the  extent  of  all  property  whatsoever  belonging 
to  his  wife  which  he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  after  deducting  therefrom  any  payments  made  by  him, 
and  any  sums  for  which  judgment  may  have  been  bond  fide  recovered 
against  him  in  any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wife  was  liable  before  her 
marriage  as  aforesaid  ;  but  he  shall  not  be  liable  for  the  same  any  further 
or  otherwise  ;  and  any  court  in  which  a  husband  shall  be  sued  for  any 


1158  Actions  by  and  against  Husband  and   Wife. 

such  debt  shall  have  power  to  direct  any  inquiry  or  proceedings  which  it 
may  think  proper  for  the  purpose  of  ascertaining  the  nature,  amount,  or 
value  of  such  property  :  Provided  always,  that  nothing  in  this  act  con- 
tained shall  operate  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid. 

Sect.  15,  "  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  con- 
tracted or  incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  plaintiff 
in  the  action  shall  seek  to  establish  his  claim,  either  wholly  or  in  part, 
against  both  of  them  ;  and  if  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  such  debt  or  liability  against  the  husband  alone,  it  is 
not  found  that  the  husband  is  liable  in  respect  of  any  property  of  the  wife 
so  acquired  by  him  or  to  which  he  shall  have  become  so  entitled  as  afore- 
said, he  shall  have  judgment  for  his  costs  of  defence,  whatever  may  be 
the  result  of  the  action  against  the  wife  if  jointly  sued  with  him  ;  and  in 
any  such  action  against  husband  and  wife  jointly,  if  it  appears  that  the 
husband  is  liable  for  the  debt  or  damages  recovered,  or  any  part  thereof, 
the  judgment  to  the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally  and  against  the 
wife  as  to  her  separate  property  ;  and  as  to  the  residue,  if  any,  of  such 
debt  and  damages,  the  judgment  shall  be  a  separate  judgment  against  the 
wife  as  to  her  separate  property  only." 

As  to  what  is  separate  estate  of  the  wife  vide  post,  pp.  1161  et  seq.,  and 
to  its  liability  for  ante-nuptial  debts,  vide  sect.  19,  p>ost,  p.  1163. 

The  effect  of  sects.  14,  15  on  the  liability  of  a  husband,  H.,  who  has 
obtained  property  from  his  wife,  W.,  for  her  ante-nuptial  liabilities,  was 
much  considered  by  the  C.  A.  in  Beck  v.  Pierce,  23  Q.  B.  I).  316.  A 
judgment  recovered  under  sect.  13, j>ost,  p.  1164,  against  W.  after  marriage 
in  respect  of  W.'s  ante-nuptial  debt,  and  unsatisfied,  because  she  has  no 
separate  property,  is  no  bar  to  an  action  under  sects.  14,  15,  against  H. 
S.  C.  The  Statute  of  Limitations  runs  in  favour  of  H.,  in  the  same  way 
as  it  runs  in  favour  of  W.  S.  C.  And  it  would  seem  that  no  act  of  W. 
after  marriage  will  bar  the  statute.  Id.  320.  The  liability  of  H.  is  not 
determined  by  W.'s  death.  Id.  321.  Sect.  15  protects  any  Englishman 
married  in  England,  from  general  liability  to  pay  a  debt  contracted  by  his 
wife,  while  sole,  in  a  foreign  country  under  the  law  of  which  he  would  be 
liable.     See  Be  Greuchy  v.  Wills,  4  C.  P.  D.  362. 

By  analogy  to  the  plea  of  plene  administravit,  it  would  seem  that  when 
the  husband  pleads  that  he  is  not  liable  to  pay  the  debt,  &c,  in  respect 
of  any  property  of  his  wife  as  is  stated  in  sects.  14, 15,  the  onus  of  proving 
such  assets  is  on  the  plaintiff ;  vide  ante,  p.  1146.  See  also  Palliser  v. 
Gurney,  post,  p.  1165.  The  plaintiff  may  add  to  his  debt  against  the 
wife's  estate,  the  costs  which  he  has  to  pay  the  husband  under  sect.  15. 
L.  d  Provincial  Bank  v.  Bogle,  7  Ch.  D.  773.  As  to  proof  of  the  marriage, 
if  traversed,  see  Proof  and  effect  of  registers,  ante,  pp.  125  et  seq.,  219, 
and  Action  for  recovery  of  land  by  'heir,  ante,  pp.  1023  et  seq. 

The  act  does  not  affect  the  personal  liability  at  common  law  of  a 
married  woman  upon  contracts  entered  into  by  her  dam  sola.  Bobinson 
v.  Lynes,  (1894)  1  Q.  B.  577. 

Where  the  husband  and  wife  join  in  an  action  for  an  injury  done  to  the 
wife,  damages  awarded  to  her  are  her  separate  property.  Beasley  v.  Boney, 
(1891)  1  Q.  B.  509.  ii.  a  J 

In  respect  of  a  tort  committed  by  a  wife   during  the  coverture,  the 
husband  and  wife  are,  at  common  law,  liable  to  be  sued  jointly,  and  to 
atisfy  the  judgment,  whatever  its    amount   may  be,   obtained  in  sucb 
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action.  This  joint  liability  has  not  been  removed  by  the  Married  Women's 
Property  Act,  1882,  s.  1  (2), post,  p.  1164,  and  a  plaintiff  may,  in  respect  of 
such  tort  of  the  wife,  now  maintain  an  action,  at  common  law,  against 
the  husband  and  wife,  or  under  sect.  1  (2),  against  the  wife  alone. 
Seroha  v.  Kattenburg,  17  Q.  B.  D.  177.  At  common  law  the  husband 
and  wife  could  not  be  sued  for  a  fraud,  directly  connected  with  a  contract 
made  by  the  wife,  and  which  was  the  means  of  effecting  it,  as  where  by 
representing  herself  unmarried  the  plaintiff  was  induced  to  take  her 
promissory  note  as  a  security.  Liverpool  Adelphi  Loan  Association  v. 
Fairhursi,  9  Exch.  422  ;  23  L.  J.,  Ex.  163.  It  is  doubtful  whether  they 
could  be  sued  for  false  representations,  made  by  the  wife,  that  certain 
bills  of  exchange  had  been  accepted  by  her  husband.  Wright  v.  Leonard. 
11  C.  B.,  N.  S.  258  ;  30  L.  J.,  C.  P.  365.  See  further,  Earle  v.  Kingscote, 
(1900)  1  Ch.  203. 


ACTIONS  AGAINST  INNKEEPERS. 

See  pp.  649  et  seq. 
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By  Rules,  1883,  0.  xvi.  r.  16,  "  married  women  may  sue  and  be  sued  as 
provided  by  the  Married  Women's  Property  Act,  1882,"  vide  piost,]}.  1162. 

In  an  action  against  a  married  woman  in  respect  of  a  contract  entered 
into  by  her  after  the  marriage,  the  defence  of  coverture  was  pleadable  in 
bar,  and  is,  subject  to  the  provisions  of  the  Married  Women's  Property 
Act,  1882,  s.  1,  jwst,  pp.  1162,  1164,  therefore  still  a  good  defence,  but 
it  must  be  pleaded  specially.  See  Rules,  1883,  O.  xix.  r.  15,  ante, 
p.  309,  and  Forms,  App.  D.  s.  iv.  In  other  cases  where  the  wife  was 
plaintiff  or  defendant,  her  coverture  was  only  pleadable  in  abatement. 
See  Dalton  v.  Midland  Counties  By.  Co.,  13  C.  B.  474  ;  22  L.  J.,  C.  P. 
177.  And  the  objection  must  therefore  now  be  taken  by  an  application 
before  the  trial,  vide  ante,  p.  92.  See  also  the  Married  AVomen's 
Property  Act,  1882,  the  material  provisions  of  which  are  stated  x>ost, 
pp.  1162  et  seq. 

At  common  law  a  feme  covert  cannot  be  sued  as  a  feme  sole,  on  a 
contract  entered  into  by  her  after  marriage,  although  she  is  living  apart 
from  her  husband  and  has  a  separate  and  sufficient  maintenance  ;  Marshall 
v.  Button,  8  T.  R.  545  ;  even  although  her  husband  is  resident  abroad,  and 
whether  he  be  an  Englishman  ;  Marsh  v.  Hutchinson,  2  B.  &  P.  226  ;  or, 
a  foreigner  ;  Kay  v.  Pienne,  Ds.  de,  3  Camp.  123,  Q.  B. ;  Stretton  v. 
Busnach,  1  N.  C.  139  ;  and  see  Boggett  v.  Frier,  11  East,  301.  The  case  of 
Marshall  v.  Button,  siqjra,  decided  by  nearly  all  the  judges,  re-established 
the  old  common  law,  and  overruled  the  prior  cases  to  a  contrary  effect  ; 
S.  CC.  Even  a  divorce  a  mensd  et  thoro  for  adultery  did  not  so  far  destroy 
the  relation  of  husband  and  wife,  as  to  render  her  liable  as  a  feme  sole. 
Lewis  v.  Lee,  3  B.  &  C.  291.  But,  after  a  divorce  a  vinculo,  the  wife 
becomes  a  single  woman  by  operation  of  law,  and  it  is  the  same  as  if  she 
had  always  remained  single.  Anstey  v.  Manners,  Gow.  11.  A  decree  for 
dissolution  of  marriage  was  formerly  under  20  &  21  V.  c.  85,  s.  31,  made 
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absolute  in  the  first  instance ;  now,  however,  by  23  &  24  V.  c.  14,  s.  7,  it 
is  granted  as  a  decree  nisi,  and  is  afterwards,  if  no  cause  be  shown,  made 
absolute.  In  the  interval  between  the  decrees  nisi  and  absolute,  the  wife 
has  the  status  of  a  married  woman.  Norman  v.  Villars,  2  Ex.  D.  359, 
C.  A.  By  20  &  21  V.  c.  85,  s.  26,  after  sentence  of  judicial  separation  the 
wife  is,  while  separated,  to  be  considered  as  a  feme  sole  for  the  purpose  of 
contract  and  wrongs,  and  of  suing  and  being  sued  in  a  civil  proceeding. 
And  a  wife  who  has  been  deserted  by  her  husband,  and  obtained  a  pro- 
tection order  under  sect.  21,  is,  daring  such  desertion,  in  a  like  position. 
Ramsden  v.  Brearley,  L.  R.,  10  Q.  E.  147  ;  Ewart  v.  Chubb,  L.  R.,  20  Eq. 
454.  So,  where  an  order  has  been  given  to  a  wife  under  41  &  42  V.  c.  19, 
s.  4,  and  cohabitation  has  not  been  resumed.  See  Haddon  v  Haddou, 
18  Q.  B.  D.  778.  So,  where  the  husband  has  abjured  the  realm  ;  Lean  v. 
Scutz,  2  W.  Bl.  1199  ;  Lewis  v.  Lee,  3  B.  &  C.  297 ;  or,  has  been  transported 
beyond  seas  as  a  convict ;  Carrol  v.  Blencow,  4Esp.  27  ;  see  also  Expte. 
Franks,  7  Bing.  762  ;  the  wife  is  to  be  considered  as  a  feme  sole.  But,  a 
wife  cannot  sue  alone,  because  her  husband  is  an  alien  enemy  resident 
abroad  ;  Be  Wahl  v.  Braune,  1  H.  &  N.  178  ;  25  L.  J.,  Ex.  343  ;  nor,  it 
seems,  because  he  has  never  been  in  England  ;  see  Barden  v.  Keverberg, 
2  M.  &  W.  61,  65,  correcting  the  dictum  of  Ld.  Ellenborough  in  K ay  v. 
Pienne,  Ds.  de,  ante,  p.  1159. 

Except  where  the  marriage  is  a  nullity,  it  seems  proper  specially  to 
reply  those  matters  above  mentioned,  which  are  an  answer  to  the  defence 
of  coverture,  and  such  is  the  practice.  Chit.  Preced.  3rd  ed.  393,  (b). 
In  Ganer  v.  Lanesborough,  Ly.,  Peake,  17,  where  the  defendant  pleaded 
coverture,  Ld.  Kenyon,  C.J.,  held  that  the  plaintiff  might  prove  on  a 
traverse  of  the  plea,  that  the  supposed  husband  had  a  former  wife  living. 
But,  the  question  of  nullity  on  the  ground  of  impotence  can  only  be  raised 
by  the  other  party  ;  Cavell  v.  Prince,  L.  R.,  1  Ex.  247  ;  and  during  the 
lifetime  of  both  parties.     A.  v.  B.,  L.  R.,  1  P.  &  M.  559.     Vide  ante,  p.  1036. 

As  to  proof  of  marriage,  see  Proof  and  effect  of  registers,  ante,  pp.  125 
et  seq.,  219,  and  Action  for  recovery  of  land  by  heir,  ante,  pp.  1025  et  seq. 

"Where  the  defendant's  husband  had  gone  abroad  12  years  before,  and 
not  returned,  it  was  held  that  she  must  show  that  her  husband  was  living 
at  the  time  of  the  debt  contracted,  or  within  seven  years.  -  Hopewell  v.  De 
Pinna,  2  Camp.  113.  The  defendant  is  not  estopped  by  her  previous 
admissions  and  acts  as  a  feme  sole.     Davenport  v.  Nelson,  4  Camp.  26. 

The  separate  estate  of  a  married  woman  was  in  equity  bound  by,  and 
liable  to  satisfy  a  contract  entered  into  by  her,  with  reference  to  such 
estate ;  and  where  she  had  no  other  means  of  satisfying  the  contract,  it 
was  assumed  to  have  been  entered  into  with  reference  to  such  estate. 
Johnson  v.  Gallagher,  3  D.  F.  &  J.  494  ;  30  L.  J.,  Ch.  298  ;  Picard  v.  Hine, 
L.  R.,  5  Ch.  274  .  Only  such  estate  as  she  had  at  the  date  of  the  contract 
was  however  bound  thereby.     Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  C.  A. 

The  husband  must  in  general  have  been  made  a  co-defendant  to  any 
action  brought  against  his  wife,  in  respect  of  her  separate  estate  ;  Holmes 
v.  Penney,  3  K.  &  J.  90 ;  Hancocks  v.  Lablache,  3  C.  P.  D.  197;  and  the 
wife  was  obliged  to  sue  in  respect  thereof  by  her  next  friend,  making  her 
husband  a  party.  Wake  v.  Parker,  2  Keen,  59  ;  England  v.  Downs,  1 
Beav.  96  ;  Roberts  v.  Evans,  7  Ch.  D.  830. 

Now,  however,  by  the  Married  Women's  Property  Act,  1882,  s.  1,  piost, 
p.  1162,  contracts  made  by  a  married  woman  are  presumed  to  be  in  respect 
of,  and  to  bind,  her  separate  estate,  present  and  future,  until  the  contrary 
is  shown,  and  she  may  sue,  and  be  sued,  as  though  she  were  a  feme  sole, 
without  her  husband  being  joined.  See  also  sect.  12,  post,  p.  1164.  For 
cases  decided  on  these  sections,  vide  post,  pp.  1165  et  seq. 
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Property  settled  to  the  separate  use  of  a  married  woman  for  life,  with 
power  to  dispose  of  it  by  deed  or  will,  is  bound  by  her  contracts.  London 
Chartered  Bank  of  Australia  v.  Lempriere,  L.  R.,  4  P.  C.  572  ;  Mayd  v. 
Field,  3  Ch.  D.  5*87.  See  Johnson  v.  Gallagher,  3  D.  F.  &  J.  516 ;  30 
L.  J.,  Ch.  309,  per  Turner,  L.J.,  vide  Roper  v.  Lancaster,  39  Ch.  D.  482. 
But  the  creditor  has  not,  until  judgment,  any  charge  on  the  property, 
and  cannot  therefore  until  then  prevent  the  woman  from  dealing  with  it. 
Robinson  v.  Pickering ,  16  Ch.  D.  660,  C.  A.  Income  settled  to  the  separate 
use  of  a  married  woman,  which  she  is  restrained  from  anticipating,  is 
not  bound  by  her  contracts,  even  though  she  fraudulently  represent 
that  she  has  power  to  charge  the  same.  Thomas  v.  Price,  46  L.  J.,  Ch. 
761 ;  Stanley  v.  Stanley,  7  Ch.  D.  589  ;  Stoneham  v.  Lavies,  W.  N.  1878, 
p.  129,  C.  A.  The  power  to  impose  such  restraint  is  reserved  by  sect.  19, 
post,  p.  1163;  see  cases  thereon,  post,  p.  1166.  The  restraint  applies  even 
to  income  due  after  the  date  of  the  judgment.  Lraycott  v.  Harrison,  17 
Q.  B.  D.  147.  It  ceases  on  the  death  of  the  husband.  Stogdon  v.  Lee, 
(1891)  1  Q.  B.  661,  C.  A.  It  must  be  observed  that  a  gift,  to  the  separate 
use  of  a  married  woman,  prior  to  1883,  is  not  to  be  implied  from  a 
restraint  on  anticipation  of  income  given  her.  S.  C.  Though  it  is  other- 
wise since  1882.  Ex  pte.  Hood-Barrs,  (1896)  2  Ch.  690,  C.  A.  Where 
the  wife's  separate  estate  is  not  bound  by  her  contract,  she  is  not  bound 
thereby  after  her  husband's  death.  Roberts  v.  Watkins,  46  L.  J.,  Q.  B. 
552.  A  married  woman  may  carry  on  a  separate  trade  while  residing 
with  her  husband;  Ashwortli  v.  Outram,  5  Ch.  D.  923,  C.  A.;  Lovell  v. 
Newton,  4  C.  P.  D.  7  ;  but  if  he  take  such  a  part  in  the  trade  as  to  make 
himself  personallv  responsible,  it  is  not  such  separate  trade.  Laporte  v. 
Costick,  31  L.  T.'434,  M.  T.  1874;  Q.  B.  As  to  the  form  of  judgment 
against  a  married  woman,  see  Scott  v.  Morley,  20  Q.  B.  D.  132,  C.  A. 
As  to  her  general  liability  for  costs,  see  Cox.  v.  Bennett  and  Hyde  v. 
Hyde,  post,  p.  1166,  and  in  the  case  of  an  action  brought  by  her,  see  56  & 
57  V.  c.  63,  s.  2,  post,  p.  1167. 

Separate  estate  of  a  married  woman  is,  after  her  death,  liable  to  repay 
the  plaintiff  the  expense  of  her  burial,  which  he  had  incurred.  Hodgson 
v.  Williamson,  15  Ch.  D.  87.  Where  the  property  of  the  wife  was  vested 
in  trustees  it  was  not  necessary,  before  judgment,  to  make  them  parties. 
Lavies  v.  Jenkins,  6  Ch.  D.  728.  As  to  the  form  of  judgment  prior  to  the 
above-mentioned  act,  see  S.  C. ;  Picard  v.  Hinr,  ante,  p.  1160  ;  Collett  v. 
Lickenson,  11  Ch.  D.  687.  The  claim  against  the  separate  estate  of  a 
married  woman  for  her  debts  is  barred  by  analogy  to  the  Statutes  of 
Limitation.     Hallett  v.  Hastings,  35  Ch.  D.  94,  C.  A. 

As  to  the  right  of  a  married  woman  to  an  injunction  to  restrain  her 
husband  from  trespassing  in  the  house  inhabited  by  her,  it  being  her 
separate  property,  see  Symonds  v.  Hallett,  24  Ch.  D.  346,  C.  A.  See  also 
R.  v.  Jackson,  (1891)  1  Q.  B.  671,  C.  A.  He  cannot,  at  any  rate,  authorise 
a  third  person  to  enter  the  house  for  a  purpose  unconnected  with  his 
desire  to  live  with  his  wife.       Weldon  v.  Be  Bathe,  14  Q.  B.  D.  339. 

Where  circumstances  exist  between  a  husband  A.  and  his  wife  B.  which 
would  entitle  B.  to  proceed  against  A.  for  a  matrimonial  offence,  A.  and 
B.  can,  without  the  intervention  of  a  trustee,  validly  agree  together  to 
live  apart,  and  that  A.  shall  pay  B.  a  weekly  allowance,  in  consideration 
of  B.  not  taking  such  proceedings  against  A.,  or  of  withdrawing  them 
if  commenced.  McGregor  v.  McGregor,  20  Q.  B.  D.  529  ;  21  Q.  B.  D. 
424,  C.  A. 

The  Married  Women's  Property  Act,  1882,  largely  extends  the  cases  in 
which  the  property  of  married  women  is  held  by  them  to  their  separate 
use,  its  main  provisions  are  stated  below. 
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Married  Women's  Property  Acts,  1882,  1893.]  The  Married  Women's 
Property  Act,  1882,  (45  &  46  V.  c.  75),  which  by  sect.  25  commenced  on 
Jan.  1st,  1883,  repealed  the  previous  acts  of  1870  and  1874  (33  &  34  V.  c.  93 : 
37  &  38  V.  c.  50). 

The  following  sections  relate  to  the  power  of  a  married  woman  to- 
acquire  property  to  her  separate  use,  and  to  dispose  of  the  same. 

Sect.  1.  "  (1.)  A  married  woman  shall,  in  accordance  with  the  pro- 
visions of  this  act,  be  capable  of  acquiring,  holding,  and  disposing  by  will 
or  otherwise,  of  any  real  or  personal  property  as  her  separate  property  in 
the  same  manner  as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee." 

Sect.  2.  "  Every  woman  who  marries  after  the  commencement  of  this 
act"  (Jan.  1st,  1883),  "shall  be  entitled  to  have  and  to  hold  as  her 
separate  property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and 
personal  property  which  shall  belong  to  her  at  the  time  of  marriage, 
or  shall  be  acquired  by  or  devolve  upon  her  after  marriage,  including 
any  wages,  earnings,  money,  and  property  gained  or  acquired  by  her  in 
any  employment,  trade  or  occupation,  in  which  she  is  engaged,  or  which 
she  carries  on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or  scientific  skill." 

Sect.  4.  "  The  execution  of  a  general  power  by  will,  by  a  married 
woman  shall  have  the  effect  of  making  the  property  appointed  liable  for 
her  debts  and  other  liabilities,  in  the  same  manner  as  her  separate  estate 
is  made  liable  under  this  act." 

Sect.  5.  "  Every  woman  married  before  the  commencement  of  this  act  " 
(Jan.  1st,  1883),  "  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of 
in  manner  aforesaid  as  her  separate  property,  all  real  and  personal 
property,  her  title  to  which,  whether  vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after  the  commencement 
of  this  act,  including  any  wages,  earnings,  monej',  and  property  so 
gained  or  acquired  by  her  as  aforesaid." 

Sect.  6.  "  All  deposits  in  any  post  office  or  other  savings  bank,  or  in 
any  other  bank,  all  annuities  granted  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt  or  by  any  other  person,  and  all  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stock  or  funds 
transferable  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  any  other  bank,  which  at  the  commencement  of  this  act 
are  standing  in  the  sole  name  of  a  married  woman,  and  all  shares,  stock, 
debentures,  debenture  stock  or  other  interests  of  or  in  any  corporation, 
company,  or  public  body,  municipal,  commercial  or  otherwise,  or  of  or 
in  any  industrial,  provident,  friendly,  benefit,  building,  or  loan  society, 
which  at  the  commencement  of  this  act"  (Jan.  1st,  1883)  "are  standing 
in  her  name,  shall  be  deemed,  unless  and  until  the  contrary  be  shown,  to 
be  the  separate  property  of  such  married  woman ;  and  the  fact  that  any 
such  deposit,"  &c,  "  is  standing  in  the  sole  name  of  a  married  woman, 
shall  be  sufficient  prima  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorise  and  empower  her  to  receive 
or  transfer  the  same,  and  to  receive  the  dividends,  interests,  and  profits 
thereof  without  the  concurrence  of  her  husband,  and  to  indemnify  the 
Postmaster-General,"  &c.,  "  in  respect  thereof." 

Sect.  7.  "All  sums  forming  part  of  the  public  stocks  or  funds,"  &c, 
"  as  are  mentioned  in  the  last  preceding  section,  and  all  shares,"  &c,  "  as 
aforesaid,  which  after  the  commencement  of  this  act "  (Jan.  1st,  1883) 
"  shall  be  allotted  to  or  placed,  registered,  or  transferred  in  or  into  or 
made  to  stand  in  the  sole  name  of  any  married  woman  shall  be  deemed, 
unless  and  until  the  contrary  be  shown,  to  be  her  separate  property,  in 
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respect  of  which  so  far  as  any  liability  may  be  incident  thereto,  her 
separate  estate  shall  alone  be  liable,  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title  to  the  same  is  created  or 
certified,  or  in  the  books  or  register  wherein  her  title  is  entered  or 
recorded,  or  not. 

"  Provided  always,  that  nothing  in  this  act  shall  require  or  authorise 
any  corporation  or  joint  stock  company  to  admit  any  married  woman  to' 
be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability  may  be 
incident,  contrary  to  the  provisions  of  any  Act  of  Parliament,  charter,, 
bye-law,  articles  of  association,  or  deed  of  settlement  regulating  such 
corporation  or  company." 

Sect.  8.  "  All  the  provisions  herein-before  contained  as  to  deposits, 
annuities,  public  stocks  or  funds,  shares,"  &c.,"as  aforesaid  respectively, 
which  at  the  commencement  of  this  act  shall  be  standing  in  the  sole 
name  of  a  married  woman,  or  which,  after  that  time,  shall  be  allotted  to, 
or  placed,  registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  sole 
name  of  a  married  woman,  shall  respectively  extend  and  apply,  so  far  as 
relates  to  the  estate,  right,  title,  or  interest  of  the  married  woman,  to  any 
of  the  particulars  aforesaid  which,  at  the  commencement  of  this  act,  or  at 
any  time  afterwards  shall  be  standing  in,  or  shall  be  allotted  to,  placed, 
registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  name  of 
any  married  woman  jointly  with  any  persons  or  person  other  than  her 
husband." 

Sect.  9.  "It  shall  not  be  necessary  for  the  husband  of  any  married 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of  any  such 
annuity  or  deposit,  public  stocks  or  funds,  or  any  shares,"  &c.,  "  as  afore- 
said, which  is  now  or  shall  at  any  time  hereafter  be  standing  in  the  sole 
name  of  any  married  woman,  or  in  the  joint  names  of  such  married 
woman  and  any  other  person  or  persons  not  being  her  husband." 

Sect.  11.  "A  married  woman  may  by  virtue  of  the  power  of  making 
contracts  herein-before  contained,"  vide  sect.  1  (2), post,  p.  1164,  "effect  a 
policy  upon  her  own  life  or  the  life  of  her  husband  for  her  separate  use  ; 
and  the  same  and  all  benefit  thereof  shall  enure  accordingly." 

See  the  further  provisions  of  this  section,  and  the  decisions  relating 
thereto,  ante,  p.  448. 

Sect.  18.  "  A  married  woman  who  is  an  executrix  or  administratrix 
alone,  or  jointly  with  any  other  person  or  persons  of  the  estate  of  any 
deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum  form- 
ing part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock, 
or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  in  that  character,  without  her 
husband,  as  if  she  were  a  feme  sole." 

Sect.  19.  "  Nothing  in  this  act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  property  of  any  married 
woman,  or  shall  interfere  witli  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached,  or  to  be  hereafter  attached,  to 
the  enjoyment  of  any  property  or  income  by  a  woman  under  any  settle- 
ment, agreement  for  a  settlement,  will,  or  other  instrument;  but  no 
restriction  against  anticipation  contained  in  any  settlement  or  agreement 
for  a  settlement  of  a  woman's  own  property,  to  be  made  or  entered  into 
by  herself,  shall  have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement  shall  have 
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any  greater  force  or  validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a  man, 
would  have  against  his  creditors." 

See  sect.  24,  i^ost,  p.  1165,  as  to  the  meaning  of  the  words  "  contract " 
and  "property"  in  this  act. 

The  following  sections  relate  to  the  power  of  a  married  woman  to 
contract  and  sue,  and  her  liability  to  be  sued : — 

Sect.  1.  "  (2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of,  and  to  the  extent  of  her  separate 
property  on  any  contract  "  (videsect.  24,  post,  p.  1165),  "  and  of  suing  and 
being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as 
if  she  were  &  feme  sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other  legal 
proceeding  brought  by  or  taken  against  her  ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property  ;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  paj'able  out  of  her  separate  property,  and 
not  otherwise." 

"  (3.)  Every  contract  entered  into  by  a  married  woman  sliall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to,  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown.  (4.)  Every  contract 
entered  into  by  a  married  woman  xolth  respect  to,  and  to  bind  her 
separate  property,  shall  bind  not  only  the  separate  property  which  she 
is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which,  she  may  thereafter  acquire.'"  Repealed  by 
56  &  57  V.  c.  63,  s.  4,  and  replaced  by  Id.  s.  1,  p>0fit,  p.  1165,  as  to  con- 
tracts made  after  Dec.  4th,  1893. 

Sect.  12.  "  Every  woman,  whether  married  before  or  after  this  act, 
shall  have  in  her  own  name  against  all  persons  whomsoever,  including 
her  husband,  the  same  civil  remedies,"  *  *  *  "  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such  property  belonged  to  her 
as  a  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be 
entitled  to  sue  the  other  for  a  tort." 

Sect.  13.  "  A  woman  after  her  marriage  shall  continue  to  be  liable  in 
respect  and  to  the  extent  of  her  separate  property,  for  all  debts  contracted, 
and  all  contracts  entered  into  or  wrongs  committed  by  her  befox'e  her 
marriage,  including  any  sums  for  which  she  may  be  liable  as  a  contribu- 
tory, either  before  or  after  she  has  been  placed  on  the  list  of  contributories, 
under  and  by  virtue  of  the  acts  relating  to  joint  stock  companies  ;  and 
she  may  be  sued  for  any  such  debt  and  for  any  liability  in  damages  or 
otherwise  under  any  such  contract,  or  in  respect  of  any  such  wrong  ;  and 
all  sums  recovered  against  her  in  respect  thereof,  or  for  any  costs  relating 
thereto,  shall  be  payable  out  of  her  separate  property  ;  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  property  shall  be  deemed  to  be  primarily  liable  for 
all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  Provided  always,  that  nothing  in  this 
act  shall  operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  this  act"  (Jan.  1st,  1883),  "  f or 
any  such  debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by  virtue  of  this  act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate  use  under  the 
acts  hereby  repealed  or  otherwise,  if  this  act  had  not  passed." 

Sects.  14,  15,  ante.  p.  1157,  1158,  relate  to  the  liability  of  the  husband 
for  the  ante-nuptial  debts,  &c,  of  his  wife,  and  to  actions  against  them 
jointlj',  in  respect  of  such  debts,  &c. 


Married  Women's  Property  Acts,  1882,  1893.  1165 

Sect.  18,  ante,  p.  1163,  enables  a  married  woman  who  is  executrix, 
administratrix,  or  trustee,  to  sue  and  be  sued  without  her  husband,  as 
though  she  were  a  feme  sole. 

Sect.  19,  ante,  p.  1163,  while  giving  effect  to  settlements  containing 
restrictions  against  anticipation,  prevent  such  restrictions  from  being 
available  as  against  the  ante-nuptial  debts  of  a  married  woman. 

Sect.  23.  "  For  the  purposes  of  this  act  the  legal  personal  representative 
of  any  married  woman  shall  in  respect  of  her  separate  estate  have  the 
same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she 
would  be  if  she  were  living." 

Sect.  24.  "  The  word  '  contract '  in  this  act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  pro- 
visions of  this  act  as  to  liabilities  of  married  women,  shall  extend  to  all 
liabilities  by  reason  of  any  breach  of  trust  or  devastavit  committed  bjf 
any  married  woman  being  a  trustee  or  executrix  or  administratrix  either 
before  or  after  her  marriage,  and  her  husband  shall  not  be  subject  to 
such  liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  '  property  '  in  this  act  includes  a  thing  in 
action." 

By  the  Married  Women's  Property  Act,  1893  (56  &  57  V.  c.  63),  s.  1, 
"  Every  contract  hereafter  "  (i.e.,  after  Dec.  4th,  1893)  "  entered  into  by  a 
married  woman,  otherwise  than  as  agent,  (a)  shall  be  deemed  to  be  a 
contract  entered  into  by  her  with  respect  to  and  to  bind  her  separate 
property  whether  she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any 
separate  property  at  the  time  when  she  enters  into  such  contract  ; 
(b)  shall  bind  all  separate  property  which  she  may  at  that  time  or  there- 
after be  possessed  of  or  entitled  to ;  and  (c)  shall  also  be  enforceable  by 
process  of  law  against  all  property  which  she  may  thereafter  while 
discovert  be  possessed  of  or  entitled  to:  Provided  that  nothing  in  this 
section  contained  shall  render  available  to  satisfy  any  liability  or  obligation 
ai-ising  out  of  such  contract  any  separate  property  which  at  that  time  or 
thereafter  she  is  restrained  from  anticipating." 

Where  a  wife  sues  jointly  with  her  husband,  the  damages  awarded  her 
are  her  separate  property.     Beasley  v.  Honey,  (1891)  1  Q.  B.  509. 

In  the  case  of  contracts  entered  into  before  Dec.  5th,  1893,  a  judgment 
may,  under  45  &  46  V.  c.  75,  s.  1  (2),  ante,  p.  1164,  be  obtained  against  a 
married  woman's  separate  property,  present  or  future,  s.  1  (4)  ;  but  as 
regards  future  property,  only  in  respect  of  a  liability  incurred  by  her,  since 
the  passing  of  the  act.  Turnbull  v.  Forman,  15  Q.  B.  D.  234,  C.  A.  And 
the  separate  property  is  bound  by  her  contract,  only  if  at  the  time  of 
making  it  she  had  some;  Deakin  v.  Lakin,  30  Ch.  D.  169;  Palliser  v. 
Gurney,  19  Q.  B.  D.  519,  M.R.  and  L.JJ.  ;  Stogdon  v.  Lee,  (1891) 
1  Q.  B.  661,  C.  A. ;  with  respect  to  which  she  might  reasonably  be 
deemed  to  have  contracted  ;  property  that  is  inalienable  is  not  such 
property  ;  Harrison  v.  Harrison,  13  P.  D.  180,  C.  A.  ;  Leak  v.  Driffield, 
24  Q.  B.  D.  98.  Nor  are  the  clothes  of  herself  and  children  bought  with 
her  separate  income.  S.  C.  The  onus  of  proving  that  she  then  had  such 
property  lies  on  the  plaintiff.  S.  C. ;  Palliser  v.  Gurney,  supra.  In  the 
case,  however,  of  a  wife  sued  for  ante-nuptial  debts,  the  plaintiff  need  not 
prove  that  she  has  separate  property.  Downe  v.  Fletcher,  21  Q.  B.  D. 
11.  As  to  what  is  separate  property,  vide  ante,  p.  1161.  Where  the 
married  woman  has  only  separate  property,  which  she  is  restrained  from 
anticipating,  the  presumption  arising  under  sect.  1  (3)  that  she  contracted 
with  reference  to  such  property  is  rebutted.  Harrison  v.  Harrison,  supra. 
Under  sect.  1  (2)  a  married  woman  may  be  sued  in  respect  of  anything  in 
respect  of  which  a  man  can  be  sued,  subject  to  this,  that  her  power  to 
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.contract  is  limited,  and  that  the  remedy  is  confined  to  her  separate  estate. 
Whittaker  v.  Kershaw,  45  Ch.  D.  320,  329,  per  Fry,  L.J.  She  may  even 
be  sued,  although  she  is  restrained  from  anticipating  it.  S.  C.  But  as 
to  satisfaction  of  the  judgment  obtained,  vide  infra. 

In  the  case,  however,  of  a  contract  entered  into  by  a  married  woman 
after  Dec.  4th,  1898,  it  is,  by  .56  &  57  V.  c.  63,  s.  1, 'ante,  p.  1165,  to  be 
deemed  to  have  been  entered  into  with  her  in  respect  to  and  to  bind  her 
separate  property,  although  she  then  has  none,  and  to  bind  all  her  subse- 
quently acquired  separate  property. 

Where  A.  and  B.  entered  into  a  joint  contract,  B.  being  a  married 
woman,  contracting  in  respect  of  her  separate  estate,  a  judgment  against 
A.  is  a  bar  to  an  action  against  B.  Hoarc  v.  Niblett,  (1891)  1  Q.  B.  781, 
vide  ante,  p.  557. 

On  the  construction  of  "before  her  marriage,"  in  45  &  46  V.  c.  75,  s.  13, 
ante,  p.  1164,  see  Jay  v.  Robinson,  infra. 

By  sect.  19,  ante,  p.  1163,  the  power  of  restraint  from  anticipation  is 
reserved  (vide  ante,  p.  1161).  except  as  against  ante-nuptial  debts  ;  and 
hence  it  follows   that  so   much   only,  of   the   separate   income  which   a 
married  woman  is  restrained  from  anticipating,  as  was  due  to  her  when 
she   incurred  a   post-nuptial   liability,   is    available    for   the   satisfaction 
thereof.     Draycottx.  Harrison,  17  Q.  B.  D.  147.     This  exception  is  pre- 
served by  56  &  57  V.  c.  63,  s.  1,  ante,  p.  1165.     See  also  Bursill  v.  Tanner, 
13  Q.  B.  I).  691 ;  Beckett  v.  Taskcr,  19  Q.  B.  D.  7.    The  clause  in  sect.  19, 
limiting   the  effect  of   restriction  against   anticipation,   applies    only  to 
settlements  made  after  the  passing  of  the  act,  Aug.  18th,  1882.     S.  C. 
Arrears  of   separate  income,  with  restraint  on  anticipation,  which  have 
become  due  at  or  before  the  date  of  the  judgment  against  the  married 
woman,  are  liable  to   satisfv  the   same  ;   Hood-Barrs  v.  Heriot,  (1896) 
A.  C.  174,  I).  P. ;    Cox  v.  Bennett,  (1891)  1   Ch.  617,  C.  A. ;    Hyde  v. 
Hyde,  13  P.  D.  166,  C.  A. ;   but  income  subsequently  receivable  is  not 
so  liable  ;    S.  C. ;    Hood-Barrs  v.  Cathcart,  (1894)  2  Q.  B.  559,  C.  A.  ; 
Ex  pte.  Hood-Barrs,  (1894)   3   Ch.  135,  C.  A.;    Whiteley  v.  Edwards, 
(1896)   2   Q.  B.   48,   C.  A.      Sect.   19    does   not  prevent   the   wife's   life 
estate   in    her    property,    settled    without    restriction    on    anticipation, 
from   passing    to    her    trustee    in    bankruptcy,   for   his    right    does   not 
interfere  with,  or  affect  the  settlement.     Ex  pte.  Boyd,  21  Q.  B.  D.  264. 
Kestraint  on  anticipation  is  not  affected  by  a  protection  order  made  under 
20  &  21  V.  c.  85,  s.  21.     Hill  v.   Cooper,  (1893)   2  Q.  B.  85,  C.  A.     A 
judgment  against  a  married  woman  can  be  executed  against  her  separate 
estate  only.      Draycott  v.  Harrison,  supra  ;  Scott  v.  Morley,  20  Q.  B.  D. 
120,  C.  A.,  explained  in  Holtby  v.  Hodgson,  24  Q.  B.  I).  103,  C.  A.      The 
removal  of  the  restriction  on  anticipation  by  the  death  of  the  husband 
does  not  render  the  wife's  property  liable  for  her  debts  incurred  during 
the  coverture,  and  prior  to  Dec.  5th,  1893,  further  than  it  was  during  his 
lifetime.    Peltonx.  Harrison,  (1891)  2  Q.  B.  422,  C.  A. ;  Softlaw  v.  Welch, 
(1899)  2  Q.  B.  419,  C.  A.     "Where,  however,  the  contract  was  entered  into 
after  Dec.  4th,  1893,  her  property  is  liable  after  her  husband's  death,  see 
56  &  57  V.  c.  63,  s.  1  (c),  ante,  p.  1165.    A  judgment  was  obtained  against 
a  married  woman,  her  marriage  was  dissolved,  and  she  married  again, 
the  judgment  was  held  to  be  a  "  debt  contracted  before  her  marriage  " 
within  sect.  13,  ante,  p.  1164,  so  that  she  still  continued  liable,  and  it  was 
also  held  to  be  a  debt  contracted  "before  marriage,"  within  sect.  19,  so 
that  a  restriction  against  anticipation  contained  in  a  settlement  on  her 
second  marriage  of  property  belonging  to  her,  did  not  prevent  the  satis- 
faction of  the  judgment  out  of  the  property.    Jay  v.  Bobinson,  25  O.  B.  D. 
467,  C,  A. 
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In  the  case  of  a  woman  married  before  Jan.  1st,  1883,  sect.  1,  ante, 
pp.  1162,  1164,  applies  only  to  property  she  may  acquire  after  that  date. 
In  re  Harris's  Settled  Estates,  28  Ch.  D.  171.  Sect.  5,  ante,  p.  1162,  does 
not  apply  to  property  to  which  she  acquired  a  title  before  that  date, 
although  it  fell  into  possession  after  it.  lleid  v.  Reid,  31  Ch.  D.  402,  C.  A. 
Nor  where  there  was  only  a  spes  successionis  to  property,  as  one  of  a 
•class  of  possible  next  of  kin.  StocMey  v.  Parsons,  45  Ch.  D.  51.  Sect.  1 
is  restricted  by  sects.  2  and  5,  and  a  woman  married  before  Jan.  1st,  1883, 
can  only  dispose  of  property  so  far  as  it  falls  within  sect.  5.  In  re  Cuno, 
43  Ch.  D.  12.  So  a  woman  married  after  Dec.  31st,  1882,  only  so  far  as  it 
falls  within  sect.  2.  S.  C.  As  to  the  effect  of  a  divorce  on  the  joint  property 
of  the  husband  and  wife,  see  Thornley  v.  Thomley,  (1893)  2  Ch.  229. 

A  husband,  H.,  cannot,  under  this  act  or  otherwise,  sue  his  wife,  W., 
for  money  lent  by  him  to  her,  or  paid  by  him  for  her,  before  the  marriage ; 
Butler  v.  Butler,  14  Q.  B.  D.  831  ;  but  he  can  sue  her  for  money  lent  by 
him  to  her,  during  the  marriage,  and  for  money  then  paid  by  him,  at  her 
request,  made  before  or  after  the  marriage.  S.  C,  affirm.  16  Q.  B.  D. 
374,  C.  A.  And  W.  may  contract  with  H.  just  as  though  he  were  not  her 
husband.  Ramsay  v.  Margrett,  (1894)  2  Q.  B.  18,  C.  A.  ;  Sweet  v.  Sweet, 
(1895)  2  Q.  B.  13.  Thus.  W.  may  sue  H.  on  a  covenant  by  him  with  her 
to  pay  her  an  annuity,  contained  ha  a  separation  deed  without  a  trustee. 
S.  C.  In  the  absence  of  a  dum  casta  clause,  the  adultery  of  W.  resulting 
in  the  birth  of  a  child  is  no  defence  to  the  action.  S.  C. ;  Fearon  v. 
Aylesford,  El.  of,  14  Q.  B.  792,  C.  A. 

Where  a  wife,  who  is  liable  on  a  contract  in  respect  of  her  separate 
estate,  dies  intestate,  her  husband  is  liable  thereon  under  sect.  23,  to  the 
extent  of  her  separate  property  of  which  he  became  possessed  on  her 
death  jure  mar  it  i,  although  he  has  not  taken  out  administration  to  her. 
Surmwn  v.  Wharton,  (1891)  1  Q.  B.  491.  The  act  does  not  alter  the 
devolution  of  the  undisposed  of  separate  personal  estate  of  a  married 
woman  ;  on  her  death  its  separate  quality  ceases,  and  her  executor  holds 
it  in  trust  for  her  husband.     In  re  Lambert's  Estate,  39  Ch.  I).  626. 

By  the  Bky.  Act,  1883,  s.  152,  nothing  in  that  act  is  to  affect  the 
provisions  of  the  above  act. 

Costs.]  By  the  Married  Women's  Property  Act,  1893,  s.  2,  "  In 
any  action  or  proceeding  now  or  hereafter"  (i.e.,  on  or  after  Dec.  5th, 
1893),  "  instituted  by  a  woman  or  by  a  next  friend  on  her  behalf,  the 
court  before  which  such  action  or  proceeding  is  pending  shall  have 
jurisdiction  by  judgment  or  order  from  time  to  time  to  order  payment  of 
the  costs  of  the  opposite  party  out  of  property  which  is  subject  to  a 
restraint  on  anticipation,  and  may  enforce  such  payment  by  the  appoint- 
ment of  a  receiver  and  the  sale  of  the  property  or  otherwise  as  may 
be  just.' 

This  section  applies  to  an  action  pending  on  Dec.  5th,  1893.  In  re 
Godfrey,  71  L.  T.  568,  H.  S.  1895,  C.  A.  The  court  cannot,  however, 
alter  the  effect  of  an  order  for  costs  made  before  that  date.  Ex  pte. 
Hood-Barrs,  (1894)  3  Ch.  135,  C.  A.  As  to  the  form  of  order  made 
under  the  section,  see  Davies  v.  Treharris  Breivery  Co.,  (1894)  W.  N. 
198,  M.  Sit.,  cor.  Chitty,  J.  The  section  does  not  apply  to  an  appeal 
brought  by  a  married  woman  as  defendant.  Hood-Barrs  v.  Catlicart, 
(1894)  3  Ch.  376,  C.  A. 
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ACTIONS  AGAINST  POLICE  AUTHORITIES  FOR  DAMAGE 

DONE  BY  RIOTERS. 

Damage  to  property  done  by  rioters  was  formerly  recovered  by  action 
against  the  hundred  in  which  the  property  was  situated,  under  the  Riot 
Act  (1  G.  1,  st.  2,  c.  5).  This  and  other  statutes  relating  to  remedies 
against  the  hundred  were  repealed  by  7  &  8  G.  4,  c.  27,  and  their  pro- 
visions were  partially  restored,  with  considerable  amendments,  by  7  &  8 
G.  4,  c.  31.  This  act  has  in  its  turn  been  repealed  by  the  Riot  (Damages) 
Act,  1886  (49  &  50  V.  c.  38),  which  provides  for  compensation  for 
damage  done  by  rioters,  out  of  the  police  rate  of  the  district  where  the 
property  was  situate.  Its  provisions,  so  far  as  are  applicable  to  the 
purposes  of  the  present  work,  are  as  follows : — 

By  sect.  2,  "  (1.)  Where  a  house,  shop,  or  building  in  any  police  dis- 
trict has  been  injured  or  destroyed,  or  the  property  therein  has  been 
injured,  stolen,  or  destroyed,  by  any  persons  riotously  and  tumultuously 
assembled  together,  such  compensation  as  hereinafter  mentioned  shall 
be  paid  out  of  the  police  rate  of  such  district  to  any  person  who  has 
sustained  loss  by  such  injury,  stealing,  or  destruction ;  but  in  fixing  the 
amount  of  such  compensation  regard  shall  be  had  to  the  conduct  of  the 
said  person,  whether  as  respects  the  precautions  taken  by  him  or  as- 
respects  his  being  a  party  or  accessory  to  such  riotous  or  tumultuous 
assembly,  or  as  regards  any  provocation  offered  to  the  persons  assembled 
or  otherwise. 

"  (2.)  Where  any  person  having  sustained  such  loss  as  aforesaid  has. 
received,  by  way  of  insurance  or  otherwise,  any  sum  to  recoup  him,  in 
whole  or  in  part,  for  such  loss,  the  compensation  otherwise  payable  to 
him  under  this  act  shall,  if  exceeding  such  sum,  be  reduced  by  the 
amount  thereof,  and  in  any  other  case  shall  not  be  paid  to  him,  and 
the  payer  of  such  sum  shall  be  entitled  to  compensation  under  this 
act  in  respect  of  the  sum  so  paid  in  like  manner  as  if  he  had  sustained 
the  said  loss,  and  any  policy  of  insurance  given  by  such  payer  shall 
continue  in  force  as  if  he  had  made  no  such  payment,  and  where  such 
person  was  recouped  as  aforesaid  otherwise  than  by  payment  of  a  sum 
this  enactment  shall  apply  as  if  the  value  of  such  recoupment  were  a 
sum  paid." 

By  sect.  3,  "  (1.)  Claims  for  compensation  under  this  act  shall  be  made 
to  the  police  authority  of  the  district  in  which  the  injury,  stealing,  or 
destruction  took  place,  and  such  police  authority  shall  inquire  into  the 
truth  thereof,  and  shall,  if  satisfied,  fix  such  compensation  as  appears  to 
them  just. 

"  (2.)  A  Secretary  of  State  may  from  time  to  time  make,  and  when 
made,  revoke  and  vary  regulations  respecting  the  time,  manner,  and  con- 
ditions within,  in,  and  under  which  claims  for  compensation  under  this 
act  are  to  be  made,  and  all  claims  not  made  in  accordance  with  such 
regulations  may  be  excluded.  Such  regulations  may  also  provide  for  the 
particulars  to  be  stated  in  any  claim,  and  for  the  verification  of  any  claim, 
and  of  any  facts  incidental  thereto,  by  statutory  declarations,  production 
of  books,  vouchers,  and  documents,  entry  of  premises,  and  otherwise, 
and  may  also  provide  for  any  matter  which  under  this  act  can  be  pre- 
scribed, and  for  the  police  authority  obtaining  information  and  assistance 
for  determining  the  said  claims. 

"  (3.)  The  said  regulations  shall  be  published  in  the  London  Gazette,, 
and   every  police    authority  shall   cause   the  same  to   be  published  in 
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their  police  district,  and  copies  thereof  to  be  at  all  times  sold  to  any 
applicant  at  a  price  not  exceeding  6d.  for  each  copy. 

Rules  have  been  made  under  the  power  given  by  this  section,  and 
are  dated  July  ,28th,  1886,  and  were  gazetted  on  August  3rd,  1886.  A 
summary  of  them  will  be  found  j>ost,  p.  1170. 

By  sect.  4,  "  (1.)  Where  a  claim  to  compensation  has  been  made  in 
accordance  with  the  regulations,  and  the  claimant  is  aggrieved  by  the 
refusal  or  failure  of  the  police  authority  to  fix  compensation  upon  such 
claim,  or  by  the  amount  of  compensation  fixed,  he  ma}'  bring  an  action 
against  the  police  authority  to  recover  compensation  in  respect  of  all 
or  any  of  the  matters  mentioned  in  such  claim  and  to  an  amount  not 
exceeding  that  mentioned  therein,  but  if  in  such  action  he  fails  to  recover 
any  compensation  or  an  amount  exceeding  that  fixed  by  the  police 
authority,  he  shall  pay  the  costs  of  the  police  authority  as  between 
solicitor  and  client. 

"  (2.)  If  the  amount  of  compensation  for  which  such  action  is  brought 
does  not  exceed  100?.,  the  action  shall  be  brought  in  the  county  court 
for  any  district  in  which  any  part  of  the  police  district  is  situate." 

Sect.  5  provides  for  payment  of  the  compensation  recovered  out  of  the 
police  rate. 

By  sect.  6,  "  This  act  shall  apply — (a)  in  the  case  of  the  plundering, 
damage,  or  destruction  of  any  ship  or  boat  stranded  or  in  distress  on 
or  near  the  shore  of  any  sea  or  tidal  water,  or  of  any  part  of  the  cargo 
or  apparel  of  such  ship  or  boat,  by  persons  riotously  and  tumultuously 
assembled  together,  whether  on  shore  or  afloat ;  and  (b)  in  the  case  of 
the  injury  or  destruction,  by  persons  riotously  and  tumultuously 
assembled  together,  of  any  machinery,  whether  fixed  or  movable,  pre- 
pared for  or  employed  in  any  manufacture,  or  agriculture,  or  any  branch 
thereof,  or  of  any  erection  or  fixture  about  or  belonging  to  such 
machinery,  or  of  any  steam  engine  or  other  engine  for  sinking,  draining. 
or  working  any  mine  or  quarry,  or  of  any  staith  or  erection  used  in  con- 
ducting the  business  of  any  mine  or  quarry,  or  of  any  bridge,  waggon- 
way,  or  trunk  for  conveying  minerals  or  other  product  from  any  mine 
or  quarry ;  in  like  manner  as  if  such  plundering,  damage,  injury,  or 
destruction  were  an  injury,  stealing,  or  destruction  in  respect  of  which 
compensation  is  payable  under  the  foregoing  provisions  of  this  act,  and 
as  if,  in  the  case  of  sucb  ship,  boat,  or  cargo  not  being  in  any  police 
district,  such  plundering,  damage,  or  destruction  took  place  in  the  nearest 
police  district. 

By  sect.  7,  "  For  the  purposes  of  this  act — (a)  where  a  church  or  chapel 
has  been  injured  or  destroyed,  or  any  property  therein  has  been  injured, 
stolen,  or  destroyed,  the  churchwardens  or  chapelwardens,  if  any,  or,  if 
there  are  none,  the  persons  having  the  management  of  such  church  or 
chapel,  or  the  persons  in  whom  the  legal  estate  in  the  same  is  vested  ; 
and  (b)  where  a  school,  hospital,  public  institution,  or  public  building, 
has  been  injured  or  destroyed,  or  any  property  therein  has  been  injured, 
stolen,  or  destroyed,  the  persons  having  the  control  of  such  school, 
hospital,  institution,  or  building,  or  the  persons  in  whom  the  legal  estate 
in  the  same  is  vested  ;  shall  be  deemed  to  be  the  persons  who  have  sus- 
tained loss  from  such  injury,  stealing,  or  destruction,  and  claims  may  be 
made  by  any  one  or  more  of  such  persons  in  relation  both  to  the  building 
and  to  the  property  therein,  and  payment  to  any  such  claimant  shall  dis- 
charge the  liability  of  the  police  authority  to  pay  compensation,  but 
shall  be  without  prejudice  to  the  right  of  any  person  to  recover  the 
compensation  from  such  payee." 

By  sect.  9,   "  In  this  act,  unless   the  context  otherwise  requires,  the 
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expression  '  person '  includes  a  body  of  persons,  corporate  or  unincor- 
porate  :  the  expression  '  house,  shop,  or  building '  includes  any  premises 
appurtenant  to  the  same." 

Police  district,  police  authority,  and  police  rate,  are  defined  in 
Schedule  I.,  see  sect.  9. 

The  Local  Government  Act,  1888  (51  &  52  V.  c.  41),  s.  3,  transferred 
to  the  council  of  each  county  all  business  done  by  the  quarter  sessions  in 
respect  of  (xiv.)  "any  matters  arising  under  the  Riot  (Damages)  Act, 
1886." 

The  Regulations  of  July  28th,  1886,  made  by  the  Secretary  of  State 
under  sect.  3  (2),  vide  ante,  p.  1168,  are  to  the  following  effect: — 

Clause  1  provides  that  "claims  for  compensation  under  the  act  shall 
be  made  in  writing,"  and  directs  to  whom  they  shall  be  delivered  in  the 
case  of  the  various  districts  in  which  the  riot  may  occur. 

Clause  2  requires  "all  claims  shall  be  so  delivered"  .  .  .  "within 
14  clear  days  after  the  day  when  such  injury,  stealing,  or  destruction 
took  place."  Provided  that  "  the  police  authority,  on  application  to  be 
made  before  the  expiration  of  the  14  days,  may,  for  special  cause  shown, 
enlarge  the  period  of  14  days  to  21  days,  and  in  the  event  of  such  applica- 
tion being  refused,  the  applicant  may,  within  seven  days  after  such 
refusal,  appeal  to  the  Secretary  of  State,  and  his  decision  shall  be 
conclusive  as  to  whether  the  claim  shall  be  received." 

By  clause  3,  "  All  claims  shall  be  on  forms  prepared  for  the  purpose 
and  obtainable  from  any  of  the  publishing  firms  whose  names  are  printed 
on  the  back  of  these  Regulations." 

By  clause  4,  "  The  claim  shall  specify  the  name  and  address  of  the 
claimant,  the  day  and  hour  on  which  the  injury,  stealing,  or  destruction 
took  place ;  and  as  to  the  premises,  whether  they  are  a  house,  shop,  or 
building,  and  where  they  are  situated,  and  the  nature  of  the  claimant's 
interest  therein." 

By  clause  5,  "  The  claim  shall  state  separately  the  sums  claimed  for — 
(a)  destruction  of  premises ;  (b)  injury  to  premises  (including  injury  to 
windows,  fittings,  or  fixtures  thereof ;  (c)  injury  to  other  property  in  or 
on  the  premises  ;  (d)  theft  or  destruction  of  other  property  in  or  on  the 
premises;  distinguishing,  as  regards  (c)  and  (d),  property  belonging  to 
the  claimant  from  property  belonging  to  others  in  his  care." 

By  clause  6,  where  the  claim  is  in  respect  of  injury  done  either  to 
premises  or  to  property  therein,  it  shall  state  shortly  the  nature  of  the 
injury,  and  either  the  actual  cost  of  repair  with  vouchers,  or  an  estimate 
of  the  cost,  as  the  case  may  be. 

By  clause  7,  where  the  claim  is  in  respect  of  property  in  or  upon 
premises,  it  must  state  whether  such  property  has  been  injured,  stolen, 
or  destroyed,  and  be  accompanied  with  vouchers. 

By  clause  8,  "  In  all  cases  the  claim  shall  state  generally  the  evidence 
which  the  claimant  is  prepared  to  offer  in  support  of  it,  and  the  place 
where  such  documents  as  he  proposes  to  put  in  evidence  may  be 
inspected  ;  and  "  to  what  compensation,  if  any,  the  claimant  is  entitled 
to  receive,  and  from  whom. 

By  clause  9,  "  The  claimant  shall  verify  the  claim  by  himself  making 
such  a  statutory  declaration,  and  by  procuring  and  furnishing  to  the 
police  authority  such  statutory  declarations  of  other  persons  as  the 
police  authority  may  require ;  and  he  shall  produce  "  all  such  documents 
under  his  control  as  are  needed  to  support  his  claim,  and  deliver  copies 
thereof  or  extracts  therefrom  as  may  be  required,  and  shall  give  access 
to  the  premises  and  produce  the  property  for  injury  to  which  the  claim 
is  made. 


Riot  Damages  Act,  1H86 — Regulations.  1171 

Clause  10  contains  special  provisions  as  to  awards  in  respect  of  property 
in  the  care  only  of  the  claimant,  and  also  in  the  case  of  the  property 
having  been  stolen. 

By  clause  12,  "  The  above  regulations  shall,  with  the  necessary  variations, 
apply: — (a)  in  the  case  of  the  plundering,  damage,  or  destruction  of  any 
ship  or  boat  stranded  or  in  distress,  on  or  near  the  shore  of  any  sea  or 
tidal  water,  or  of  any  part  of  the  cargo  or  apparel  of  such  ship  or  boat,  by 
persons  riotously  and  tumultuously  assembled  together ;  and  (6)  in  the 
case  of  the  injury  or  destruction,  by  persons  riotously  and  tumultuously 
assembled  together,  of  any  machinery  (whether  fixed  or  movable)  pre- 
pared for  or  employed  in  any  manufacture  or  agriculture,  or  any  branch 
thereof,  or  of  any  erection  or  fixture  about  or  belonging  to  such 
machinery,  or  of  any  steam  engine  or  other  engine  for  sinking,  draining, 
or  working  any  mine  or  quarry,  or  of  any  staith  or  erection  used  in 
conducting  the  business  of  any  mine  or  quarry,  or  of  any  bridge,  waggon- 
way,  or  truck  for  conveying  minerals  or  other  product  from  any  mine 
or  quarry." 

The  plaintiff  must  be  prepared  to  prove,  1,  his  interest  in  the  property 
injured ;  2,  the  offence ;  3,  that  it  was  committed  within  the  police 
district,  against  the  authority  over  which  he  has  brought  his  action ; 
4,  the  compliance  with  regulations  of  the  Secretary  of  State  made  under 
sect.  3  (2),  ante,  p.  1168  ;  5,  the  refusal  or  failure  of  the  police  authority 
to  fix  any  or  adequate  compensation ;  6,  the  amount  of  damage. 

Some  of  the  cases  cited  hereafter  are  decisions  on  the  old  statutes,  but 
seem  to  be  applicable  to  the  present  act. 

Interest  of  the  plaintiff.]  The  bare  trustee  of  a  satisfied  term  is  entitled 
to  sue  for  damages.  Pritchit  v.  Waldron,  5  T.  R.  14  (Riot  Act).  Parties 
jointly  interested  in  the  property  may  join  in  the  action.  Winterstohe 
Hundred  case,  Dyer,  370  a  (Stat.  Winton).  "Where  the  property  injured 
consists  of  a  church  or  chapel,  or  belongs  to  a  corporation,  sect.  7  points 
out  the  parties  who  are  to  sue.  Queer e  whether  the  words  "  church  or 
chapel  "  include  a  dissenters'  meeting-house.  In  the  repealed  statute 
7  &  8  G.  4,  c.  31,  s.  2,  words  were  introduced  expressly  to  include  such 
a  building.  A  reversioner  may  sue  for  the  damage  sustained  by  him. 
Pellew  v.  Wonford,  9  B.  &  C.  134.  Though  the  police  authority  may 
thereby  be  subjected  to  several  actions.  Id.  142  (Black  Act).  One  of 
two  lessees  may  recover,  according  to  his  share  or  interest.  Lowe  v. 
Broxtowe,  3  B.  &  Ad.  558.    As  to  an  insurer,  see  sect.  2  (2),  ante,  p.  1168- 

The  offence.]  It  was  formerly  necessary  to  prove  that  the  riot  was  a 
felonious  one,  but  it  is  now  sufficient  if  the  property  is  injured,  destroyed, 
or  stolen  "  by  any  persons  riotously  and  tumultuously  assembled  together ;" 
and  this  difference  renders  the  decisions  on  the  former  act  inapplicable  to 
the  present  one. 

A  riot  is  a  disturbance  of  the  peace  by  3  persons  at  the  least,  who,  with 
an  intent  to  help  one  another  against  any  person  who  opposes  them  in 
the  execution  of  some  enterprise  or  other,  actually  execute  that  enterprise 
in  a  violent  and  turbulent  manner  to  the  alarm  of  firm  and  courageous 
people.  Whether  such  enterprise  be  a  lawful  or  unlawful  one  does  not 
matter,  nor  does  the  reading  of  the  proclamation  under  the  Riot  Act, 
1  G.  1,  st.  2,  c.  5.  R.  v.  Cunninghame  Graham,  16  Cox,  420,  cor. 
Charles,  J. 

The  riotous  assembly,  to  be  within  sect.  2  (1),  need  not  be  in  a  public 
place.  Gunter  v.  Metropolitan  Police  District,  Receiver  of,  53  J.  P.  249, 
Mich.  S.,  1888,  cor.  Mathew,  J. 
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Committed,  within  the  police  district.']  The  offence  must  be  proved  to 
have  been  committed  within  the  police  district  named  in  the  statement  of 
claim.  This  may  be  proved  by  showing  by  reputation  that  it  is  in  a 
parish  forming  part  of  the  police  district ;  vide  ante,  p.  50 ;  or  that  a 
police  rate  for  that  district  was  made  on  the  premises. 

Compliance  with  Secretary  of  State's  regulations.]  It  must  be  shown 
that  the  regulations  of  the  Secretary  of  State,  a  summary  of  which  is 
given,  ante,  p.  1170,  which  are  applicable  to  the  plaintiff's  case,  have 
been  complied  with  ;  for  such  compliance  is,  by  sect.  4,  ante,  p.  1169,  a 
condition  precedent  to  commencing  the  action  against  the  police  authority. 

Refusal  or  failure  of  police  authority  to  fix  compensation.]  It  must 
be  shown  that  the  police  authority  fixed  no  compensation,  or  less  than 
the  plaintiff  demanded. 

Amount  of  damage.]  Under  the  present  act,  damages  are  recoverable 
for  injury  to  personal  property,  irrespective  of  any  injury  to  a  house 
or  building,  but  the  conduct  of  the  person  injured,  as  respects  the 
precautions  taken  by  him,  and  as  respects  his  being  a  party  to  the 
riot,  or  provoking  the  same,  is  to  be  taken  into  account  in  assessing  the 
damages.  The  riot  may  have  been  provoked  by  the  conduct  of  the 
claimant  or  his  representatives,  to  such  an  extent  as  entirely  to  disentitle 
the  claimant  to  damages.  Gunter  v.  Metropolitan  Police  District, 
Receiver  of,  ante,  p.  1171.  The  case  of  receipt,  under  a  policy  of  insurance, 
of  compensation  for  the  injury,  is  provided  for  by  sect.  2  (2),  ante,  p.  1168. 

Costs.]  Where  a  verdict  for  not  more  than  that  fixed  by  the  police 
authority,  the  judge  is  by  sect.  4  (1),  ante,  p.  1169,  to  direct  costs  to  the 
defendant  as  between  solicitor  and  client  ;  vide  S.  C. 


ACTIONS   AGAINST   POSTMASTERS   AND   LETTER 

CARRIERS. 

See  ante,  p.  644. 


ACTIONS   AGAINST   SHERIFFS. 

Liability  of  sheriff  for  the  act  of  his  officer.]  By  the  Sheriffs  Act. 
1887,  50  &  51  V.  c.  55,  s.  15,  "  A  person  unlawfully  imprisoned  by  a  sheriff 
or  any  of  his  officers  shall  have  an  action  against  such  sheriff  in  like 
manner  as  against  any  other  person  that  should  imprison  him  without 
warrant,"  and  at  common  law  a  sheriff  is  liable  civilly  for  the  tortious 
act,  default,  or  misconduct,  whether  it  be  wilful  or  inadvertent,  of  his 
under-sheriff  or  bailiff',  in  the  course  of  the  execution  of  their  duties ;  as. 
where  the  bailiff  takes  improper  fees.  Woodgate  v.  KnatchbuU,  2  T.  R.  149. 
And  the  high  bailiff  of  a  county  court  is  in  the  same  position.  Watson  v. 
White,  (1896)  2  Q.  B.  9.  The  sheriff  is  civilly  liable  for  whatever  the 
bailiff  improperly  does  under  the  colour  of  the  writ;  and.  therefore,  the 
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sheriff  is  liable  if  the  officer  take  a  person  into  custody  under  a  fi.  fa. 
Smart  v.  Hutton,  8  Ad.  &  E.  568,  n.  In  Gregory  v.  Cotterell,  5E.&B. 
571 ;  25  L.  J.,  Q.  B.  33,  Ex.  Ch.,  the  debtor  paid  the  debt  to  an  assistant 
bailiff  at  the  bailiff's  office  on  the  execution  of  a  fi.  fa.,  and  it  was  held  a 
satisfaction  of  the  writ  as  against  the  sheriff.  But,  if  the  act  complained 
of  be  neither  expressly  sanctioned  by  the  sheriff  nor  impliedly  committed 
by  his  authority,  the  sheriff  is  not  responsible.  Cook  v.  Palmer,  6  B.  &  C. 
739  ;  Crowder  v.  Long,  8  B.  &  C.  598.  Therefore,  as  it  is  no  part  of  the 
sheriff's  duty  to  receive  payment  of  the  amount  for  which  a  judgment 
debtor  is  in  his  custody  on  a  ca.  sa.,  he  will  not  be  liable  if  his  bailiff  receive 
the  amount  of  such  debt  from  the  debtor  and  misappropriate  it,  or  neglect 
to  pay  it  within  a  reasonable  time  to  the  creditor.  Woods  v.  Finnis, 
7  Exch.  363.  If  an  execution  creditor  induce  the  bailiff  to  depart  from 
the  ordinary  course  of  his  duty  without  the  sheriff's  knowledge,  Cook  v. 
Palmer;  Crowder  v.  Long,  supra ;  or,  collude  with  the  officer ;  Raphael 
v.  Goodman,  8  Ad.  &  E.  565,  it  is  not  competent  to  such  creditor  to  fix 
the  sheriff  with  the  consequences. 

The  sheriff'  occasionally,  at  the  request  of  the  party  suing  out  the  writ 
or  his  solicitor,  appoints  a  particular  person  to  execute  it.  Such  person 
is  called  a  special  bailiff.  The  sheriff  is  not  liable  to  the  party  appointing 
a  special  bailiff  for  the  acts  of  such  bailiff.  De  Moranda  v.  Dunhin,  4 
T.  B.  119.  Questions  have  arisen  as  to  what  amounts  to  such  an  appoint- 
ment. Whether  what  is  said,  or  written,  or  done,  does  so  amount,  seems 
rather  a  question  of  fact  than  of  law.  Ford  v.  Leche,  6  Ad.  &  E.  699 ; 
Balson  v.  Meggat,  4  Dowl.  557.  The  mere  expression  of  a  wish  by  the 
solicitor  that  a  particular  officer  may  be  employed  to  execute  the  writ, 
does  not  constitute  the  latter  a  special  bailiff.  Porter  v.  Viner,  1  Chitty, 
613  ;  Alderson  v.  Davenport,  13  M.  &  W.  42.  Where,  the  plaintiff  having 
sued  out  a  ca.  sa.  against  one  H.,  her  agent  requested  the  under-sheriff  to 
direct  the  warrant  thereon  to  an  officer  named  by  him,  took  the  warrant, 
and  himself  delivered  it  to  the  officer,  accompanied  him  to  the  house  where 
H.  was  to  be  met  with,  and  encouraged  the  officer  to  make  the  caption  in 
an  illegal  manner,  it  was  held,  in  an  action  against  the  sheriff  for  the 
escape  of  H.  from  his  custody,  that,  under  the  circumstances,  the  officer 
was  a  special  bailiff,  and  the  sheriff  was  not  liable.  Doe  v.  True,  5  N.  C. 
573  ;  see  Corbet  v.  Broion,  6  Dowl.  794.  But,  the  sheriff  was  liable  for 
the  safe  custody  of  the  party  when  arrested  by  such  bailiff.  Taylor  v. 
Richardson,  8  T.  B.  505.  As  to  assent  by  the  judgment  debtor  to  irregu- 
larities of  the  officers,  see  Wright  v.  Child,  L.  B.,  1  Ex.  358.  Where  the 
sheriff  acts  judicially,  he  is  not  liable  for  the  act  or  default  of  his  officer. 
Tunno  v.  Morris,  2  C.  M.  &  B.  298. 

Proof  of  connection  between  sheriff  and  officer.^  In  order  to  establish 
the  connection  between  the  sheriff  and  his  bailiff,  and  to  affect  the  former 
with  the  acts  of  the  latter,  the  warrant  should  in  general  be  proved  ; 
though  it  is  not  the  only  medium  by  which  the  privity  of  the  sheriff  to 
the  act  of  his  bailiff  may  be  established.  Martin  v.  Bell,  1  Stark.  417. 
Proof  of  the  warrant,  issued  in  the  sheriff's  name  by  the  under-sheriff  or 
his  clerk  acting  for  him  at  his  office,  under  the  sheriff's  seal  of  office,  is 
sufficient  without  proof  of  the  writ.  Gibbins  v.  Phillipps,  7  B.  &  C.  535,  n. 
See  also  Harris  v.  Ashley,  1  Selw.  N.  P.,  13th  ed.  525 ;  Brandon  v. 
Hibbert,  4  Camp.  37 ;  Doe  d.  James  v.  Brawn,  5  B.  &  A.  243.  If  the 
warrant  remain  in  the  hands  of  the  bailiff  (as  it  usually  does  for  his  justi- 
fication), a  subpoena  duces  tecum  should  be  served  upon  him.  If  it  has 
been  i-eturned  to  the  sheriff's  office,  a  notice  to  produce  should  be  given, 
and  secondary  evidence  will  then  be  admissible  ;  and  where  the  warrant, 
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after  the  levy,  has  been  returned  by  the  bailiff  to  the  under-sheriff,  the 
sheriff  still  being  in  office,  it  was  held  that  a  notice  to  produce,  served 
upon  the  attorney  of  the  sheriff,  was  sufficient.  Tallin  v.  Atty,  3  Bing. 
165.  Where  the  warrant  was  not  returned  to  the  sheriff's  office,  but  was 
given  by  the  officer  to  a  third  person,  and  it  could  not  be  found  after 
diligent  inquiry,  secondary  evidence  of  its  contents  was  admitted  without 
giving  a  notice  to  produce.  Minshall  v.  Lloyd,  2  M.  &  W.  450.  It  is 
not  sufficient,  in  order  to  establish  the  connection  between  the  sheriff  and 
bailiff,  to  show  that  the  latter  is  the  bound  bailiff  of  the  former,  and  to 
produce  and  prove  a  paper,  received  from  the  bailiff,  purporting  to  be  a 
copy  of  the  warrant ;  Drake  v.  Sykes,  7  T.  R.  113  ;  nor,  is  it  sufficient  to 
produce  an  examined  copy  of  the  precept  with  the  bailiff's  name  indorsed 
on  it,  though  the  sheriff  has  returned  cepi  corpus.  Martin  v.  Bell,  1  Stark. 
413.  So,  where  an  examined  copy  of  the  writ  and  return,  with  the 
bailiff's  name  written  on  the  margin,  was  produced,  Lord  Ellenborough 
h eld  it  insufficient  to  connect  the  sheriff  with  his  acts.  Jones  v.  Wood, 
3  Camp.  228  ;  Hill  v.  Leigh,  Holt,  N.  P.  217  ;  7  Taunt.  8  ;  Morgan  v. 
Brydges,  2  Stark.  314.  But,  according  to  Blotch  v.  Archer,  Cowp.  63  ; 
M'Neil  v.  Perchard,  1  Esp.  263  ;  Fermorx.  Phillips,  5  B.  Moore,  184,  n. ; 
3  B.  &  D.  27,  n.  ;  and  Bowden  v.  Waithman,  5  B.  Moore,  183,  it  should 
seem  that  the  fact  of  the  bailiff's  name  appearing  upon  the  writ,  without 
further  proof,  is  evidence  to  go  to  the  jury  of  the  connection  between  the 
sheriff  and  the  bailiff.  If  the  writing  of  the  bailiff's  name  on  the  writ 
be  proved  to  have  been  by  the  authority  of  the  sheriff,  it  will  then  clearly 
be  sufficient  to  establish  this  connection.  Thus  where,  in  an  action  for 
escape,  the  writ  produced  bore  two  indorsements,  and  the  witness,  who 
produced  the  writ,  said  that  he  belonged  to  the  sheriff's  office,  that  the 
writ  came  to  the  sheriff's  office  from  the  plaintiff's  agent  marked  with  the 
bailiff  s  name,  and  that  he  (the  witness)  again  indorsed  the  bailiff's  name 
on  it,  the  court  thought  the  sheriff's  authority  sufficiently  proved.  Francis 
v.  Neave,  3  B.  &  B.  26.  So,  where  the  plaintiff  offered  in  evidence  the 
writ  with  the  name  of  the  bailiff  indorsed  upon  it,  and  it  was  also  proved 
that  the  writ  had  been  sent  to  the  under-sheriff's  office,  where  the  name 
of  the  bailiff  had  been  indorsed  upon  it ;  and  that  the  custom  of  the  office 
was  to  indorse  upon  the  writ  the  name  of  the  bailiff  who  was  to  execute 
it,  Richards,  C.B.,  held  this  evidence    sufficient.      Tealby  v.   Gascoigne, 

2  Stark.  202.  So,  where  an  examined  copy  of  the  writ,  returned  by  the 
sheriff  with  the  officer's  name  indorsed,  was  produced,  and  the  writ  was 
shown  to  have  been  executed  by  a  person  of  that  name,  and  the  course 
of  the  sheriff's  office  was  to  grant  a  warrant  to  the  officer  whose  name 
was  indorsed,  or,  if  not,  to  strike  the  name  out  and  insert  that  of  another 
officer,  the  evidence  was  held  to  be  prima  facie  sufficient  to  fix  the  sheriff. 
ScGtt  v.  Marshall,  2  C.  &  J.  238.  A  paper  produced,  on  notice,  from  the 
sheriff's  office,  containing  an  order  to  the  bailiff  to  give  the  necessary 
instructions  for  making  a  return  to  the  writ,  and  his  answer,  was  held  to 
amount  to  a  clear  recognition  of  the  bailiff  by  the  sheriff.    Jones  v.  Wood, 

3  Camp.  229.  So,  where  a  bail-bond,  which  had  been  executed  and 
delivered  to  the  bailiff,  had  been  returned  to  the  sheriff,  who  had  made 
his  return  of  cepi  corjms,  Ld.  Ellenborough  held  that  this  was  sufficient 
to  prove  the  agency  of  the  bailiff.  Martin  v.  Bell,  1  Stark.  416.  Proof 
by  the  officer,  of  seizure  under  a  warrant  brought  to  him  by  one  who  said 
it  came  from  the  sheriff's  office,  and  that  he  knew  the  handwriting  on  it, 
but  had  since  lost  it,  was  held  sufficient  to  admit  oral  evidence  of  its 
contents.  Moon  v.  liaphael,  2  Scott,  489;  7  C.  &  P.  115.  In  an  action 
against  the  sheriff  for  taking  the  plaintiff's  goods,  proof  by  the  officer  that 
he  took  the   goods  under  a  warrant  which  he  produced,  and  which  he 
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stated  that  he  received  from  Messrs.  A.  &  Co.,  the  London  agents  of  the 
sheriff,  and  proof  by  the  under-sheriff  that  Messrs.  A.  &  Co.  were  the 
London  agents  of  the  sheriff,  was  held  sufficient  to  connect  the  sheriff 
with  the  officer.  Shepherd,  v.  Wheble,  8  C.  &  P.  534 :  see  also  Barshami 
v.  Bulloch,  10  Ad.  &  E.  23;  and  Seed  v.  Thoyts,  6  M.  &  W.  410. 

Admission  by  officers  of  the  sheriff.]  The  under-sheriff  is  in  general 
the  deputy  of  the  high  sheriff  for  all  purposes ;  per  Ld.  Kenyon,  C.J.  ; 
Drake  v.  Sykes,  7  T.  It.  116;  and,  therefore,  his  admissions  are  evidence 
against  the  sheriff  without  previous  proof  of  his  authority  hi  the  particular 
instance,  provided  they  accompany  some  official  act  done,  or  are  made 
with  reference  to  a  matter  in  which  the  under-sheriff  himself  is  the  party 
to  be  charged.  Snowball  v.  Goodricke,  4  B.  &  Ad.  541.  But  as  the 
bailiff  is  not  the  general  officer  of  the  sheriff,  it  is  necessary  to  show  his. 
agency  in  the  particular  instance  before  an  admission  by  him  can  be  made 
evidence  against  the  sheriff',  and  it  will  then  only  be  evidence  in  the  same 
manner  and  to  the  same  extent  as  an  admission  by  any  other  agent.  See 
North  v.  Miles,  1  Camp.  389;  Bowsherv.  C alley,  Id.  391, n.  Declarations 
made  by  the  officer,  whilst  in  possession  under  a  fi.  fa.,  after  the  return 
of  it,  are  evidence  against  the  sheriff.  Jacobs  v.  Humphrey,  2  Cr.  &  M. 
413.     See  also  ante,  p.  70. 

Sheriff  not  liable  for  the  acts  of  his  j^'edecessor.]  A  new  sheriff,  B.T 
is  not  liable  for  any  neglect  by  his  predecessor,  A.,  in  the  execution  of  a 
writ  delivered  to  A.,  and  which  has  not  been  turned  over  and  transferred 
by  A.  to  B.  under  stat.  50  &  51  V.  c.  55,  s.  28,  as  not  wholly  executed  by 
A.     See  Davidson  v.  Seymour,  M.  &  M.  34. 

Death  of  sheriff.]  As  to  liability  of  under-sheriff  on  the  death  of  the 
sheriff,  see  Gloucestershire  Banking  Co.  v.  Edwards,  cited  post,  p.  1207. 

The  evidence  in  actions  against  sheriffs  will  be  further  considered  under 
the  following  heads  : — 

1.  For  wrongfully  taking  the  plaintiff's  goods  in  execution. 

2.  For  taking  the   goods  of  a  tenant  in  execution,  without  paying- 

arrears  of  rent. 

3.  For  not  paying  over  money  levied. 

4.  For  not  levying,  and  for  false  return  on  final  process. 

5.  For  extortion. 

A  sheriff  was  also  formerly  liable  to  an  action  in  the  following  cases  : — 

6.  For  not  arresting  on  mesne  process. 

7.  For  an  escape  after  arrest  on  mesne  process. 

8.  For  an  escape  in  execution. 

9.  For  not  taking  in  execution. 

A  sheriff  was  formerly  liable  at  the  suit  of  the  plaintiff  in  an  action  for 
not  arresting  a  defendant  on  mesne  process,  or  for  suffering  him  to  escape 
after  arrest  thereon,  provided  special  damage  could  be  shown,  but  as  arrest 
on  mesne  process  has  been  abolished  by  the  Debtors  Act,  1869,  s.  6,  ante, 
p.  873,  this  action  will  no  longer  be  brought.  That  section  gives  a  judge 
power  to  order  a  defendant's  arrest,  in  certain  very  limited  cases,  as  to 
which,  vide  ante,  p.  874,  and  although  an  action  might  doubtless  be 
brought  against  the  sheriff  for  any  damage  the  plaintiff  has  sustained  by 
reason  of  the  neglect  of  the  sheriff  to  obey  the  judge's  order,  yet  as  it 
seems  impossible  to  show  any  damage  resulting  from  such  disobedience, 
it  is  very  improbable  that  the  action  would  be  attempted.  In  the  present 
edition,  therefore,  the  cases  decided  with  reference  to  arrest  or  escape  on 
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mesne  process  are  omitted :  they  will  be  found  in  some  earlier  editions 
of  this  work  ;  see  13th  ed.,  pp.  1240  et  seq.  With  reference  to  the  action 
for  escape  after  arrest  on  an  order  in  the  nature  of  mesne  process,  see 
further  the  Sheriffs  Act,  1887,  s.  16  (1),  and  Prisons  Act,  1877,  s.  57,  and 
observations  thereon,  infra. 

A  sheriff  was  formerly  also  liable  to  an  action  at  the  suit  of  an  execution 
creditor  for  the  escape  of  his  judgment  debtor  whom  he  had  arrested 
on  a  ca.  sa.  Under- 13  E.  1,  st.  1  (Westm.  2),  c.  11,  and  1  R.  2,  c.  12, 
the  action  was  one  of  debt,  for  the  whole  amount  of  the  judgment  debt ; 
1  Wins.  Satind.  38,  (2) ;  but  by  5  &  6  V.  c.  98,  s.  31,  this  action  of 
debt  was  abolished,  and  an  action  on  the  case  was  substituted  in  which 
the  plaintiff  was  entitled  to  recover  from  the  sheriff  the  value  of  the 
execution  debtor's  custody ;  and  at  all  events  nominal  damages.  See 
Hobson  v.  Thellicson,  L.  R.,  2  Q.  B.  642,  651,  per  Blackburnv  J.  This 
section  is  now  repealed  by  the  Sheriffs  Act,  1887  (50  &  51  V.  c.  55),  which, 
by  sect.  16  (1),  provides  that  "  If  a  person  in  the  custody  of  the  sheriff  or 
any  of  his  officers,  or  of  any  other  person,  either  in  execution  or  for  non- 
performance of  a  judgment  or  order  of  the  High  Court  of  Justice,  or  for 
contempt  of  that  court,  or  otherwise,  in  the  course  of  a  civil  proceeding, 
escapes  out  of  legal  custody,  such  sheriff  or  other  person  shall  be  liable  to 
pay  the  damages  sustained  by  the  person  at  whose  suit  such  prisoner 
was  taken  into  custody,  and  all  costs  of  any  action  or  other  proceeding  to 
recover  the  same,  but  not  any  further  sum."  By  the  Debtors  Act,  1869, 
s.  4,  cited  ante,  p.  873,  no  person  can  be  arrested  or  imprisoned,  with 
certain  exceptions  therein  mentioned,  for  making  default  in  payment  of  a 
sum  of  money,  and  a  ca.  sa.  can  only  be  issued  in  the  case  of  a  judgment 
for  a  penalty  other  than  a  penalty  in  respect  of  a  contract,  and  in  this 
excepted  case  the  imprisonment  can  be  for  one  year  only. 

By  the  Sheriffs  Act,  1887,  s.  16  (2),  "the  sheriff  shall  not  be  liable  for 
the  escape  of  any  prisoner,  when  confined  in  any  prison  subject  to  the 
Prison  Act,  1877.''  A  prisoner  is,  by  the  Prison  Act,  1877  (40  &  41 V.  c.  21), 
s.  57,  defined  to  be  "  any  person  committed  to  prison  on  remand  or  for 
trial,  safe  custody,  punishment,  or  otherwise."  This  provision  exempts 
a  sheriff  from  liability  for  the  escape  of  a  person  arrested  by  him,  except 
while  in  the  custody  of  the  sheriff's  bailiff,  and  the  cases  in  which  an 
action  for  escape  could  be  brought  are  so  rare  that  the  decisions  relating 
thereto  have  not  been  retained  here  ;  they  will  be  found  collected  in  some 
earlier  editions  of  this  work  ;  see  13th  ed.,  pp.  1243  et  seq. 

A  judgment  debtor  committed  to  prison  by  a  judge's  order  under  the 
Debtors  Act,  1869,  s.  5,  ante,  p.  873,  would  be  a  "  prisoner  "  under  the 
Prisons  Act,  1877,  s.  57,  supra,  and  the  sheriff  would  not  therefore  be 
liable  for  his  escape.  A  judgment  debtor  so  committed  may  be  taken 
at  once  to  prison.  Mitchell  v.  Simpson,  25  Q.  B.  D.  183,  C.A.,citedrt??ie, 
p.  904.  The  sheriff  was  liable  for  damages  for  unnecessary  delay  in  exe- 
cuting a  ca.  sa.  without  actual  damage  being  shown.  Clifton  v.  Hooper, 
6  Q.  B.  468.     The  above  observations  will  apply  also  to  this  cause  of  action. 

1.  Action  for  wrongfully  taking  thej^aintiff's  goods  in  execution. 

In  trespass  or  trover  against  a  sheriff  for  taking  the  plaintiff's  goods, 
the  plaintiff,  as  in  actions  against  any  other  trespasser,  may  be  put  to 
prove  the  property  of  the  goods,  and  the  taking  or  conversion  by  the 
defendant. 

In  all  cases  the  sheriff  must,  at  his  peril,  execute  the  writ  only  on  the 
goods  of  the  party  therein  mentioned  ;  for  if  he  seize  the  goods  of  a 
stranger,  he  will  be  liable  to  an  action  ;  Bro.  Abr.  Trespass,  pi.  99  ;  and 
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this,  although  in  the  possession  of,  and  apparently  belonging  to  the  party 
against  whom  the  writ  issued.  Dawson  v.  Wood,  3  Taunt.  256.  The 
goods  of  a  woman  cohabiting  with  the  judgment  debtor  cannot  be  taken 
in  execution,  although  she  pass  for  his  wife  ;  Edwards  v.  Bridges,  2  Stark. 
■396  ;  Glasspoole  v.  Young,  9  B.  &  C.  696  ;  unless  the  circumstances  would 
warrant  a  jury  in  finding  that  the  property  was  given  up  by  the  woman 
to  the  debtor.  Edwards  v.  Earebrotlicr,  3  C.  &  P.  524  ;  2  Moo.  &  P.  293  ; 
see  also  Langford  v.  Foot,  2  Moo.  &  Sc.  349.  The  goods  of  a  testator  or 
intestate  cannot,  in  general,  be  taken  in  execution  for  the  personal  debt 
of  the  executor  or  administrator,  unless  the  executor  or  administrator  has 
made  the  goods  his  own.  Farr  v.  Newman,  4  T.  Pi.  621  ;  Quick  v. 
Staines,  1  B.  &  P.  293.  Where  the  executrix  used  the  goods  of  her 
testator  as  her  own,  and  afterwards  married,  and  then  treated  them  as 
her  husband's,  it  was  held  that  she  could  not,  in  an  action  by  the  husband 
and  wife,  jure  uxoris,  object  to  the  same  having  been  taken  in  execution 
for  the  husband's  debt.  S.  C.  So,  in  case  of  possession  by  a  trustee, 
as  such,  for  a  long  time.  FenwicTc  v.  Laycock,  2  Q.  B.  108.  But, 
possession  and  use  of  the  house  and  goods  of  testator  are  not  per  se 
enough  to  make  the  goods  liable  to  be  seized  in  execution  for  the  executor's 
debt;  Gaskell  v.  Marshall,  1  M.  &  Rob.  132  ;  even  although  the  executors 
have  there  for  some  years  carried  on  the  testator's  business  under  the 
provisions  of  his  will.  Pillgrem  v.  Pillgrem,  18  Ch.  D.  93.  Execution 
against  an  executor  de  son  tort  cannot  be  levied  on  the  goods  of  the 
■deceased,  which  are  in  the  hands  of  such  executor  as  the  agent  of  the 
rightful  executor,  who  has  subsequently  taken  out  probate.  Sykes  v. 
Bgkes,  L.  R.,  5  C.  P.  113. 

An  action  for  converting  or  detaining  goods  was  held  not  to  be  main- 
tainable against  a  sheriff  for  seizing  under  a  fi.  fa.  the  property  of  an 
insolvent,  after  notice  that  it  was  excepted  by  him  from  his  schedule 
under  the  7  &  8  V.  c.  96,  s.  9.  Bicleal  v.  Fori,  11  Exch.  847  ;  25  L.  J., 
Ex.  204.  The  remedy  was  said  to  be  by  applying  to  the  court  to  stay 
proceedings.  The  sheriff  may  sell  goods  which  are  let  or  bailed  for  a 
term  to  the  defendant,  but  can  only  sell  his  interest  therein.  If  he  sell 
the  same  absolutely,  he  will  not  be  liable  to  an  action  for  conversion  at  the 
suit  of  the  owner  of  them,  unless  at  the  time  of  seizure  he  was  entitled  to 
possession  ;  Bradley  v.  Copley,  1  C.  B.  685  ;  though  such  a  sale  by  the 
bailee  himself  would  be  wrongful,  and  would  enable  the  bailor  to  sue 
bim  or  his  vendee  immediately.  Cooper  v.  Willomatt,  Id.  672  ;  Fenn  v. 
Bittleston,  7  Exch.  152;  21  L.  J.,  Ex.  41.  And  see  Tanered  v.  Allcjood, 
4  H.  &  N.  438  ;  28  L.  J.,  Ex.  362.  Where  T.  claimed  goods  seized  under 
an  execution,  and  deposited  25Z.  to  release  the  goods,  pending  the  trial  of 
an  interpleader  issue  which  was  decided  against  her,  and  the  judgment 
creditor,  H.,  then  took  the  25Z.  in  part  satisfaction  of  his  judgment,  it  was 
held  that  H.  could  not  seize  these  goods  a  second  time  to  satisfy  the 
balance.  Haddow  v.  Morton,  (1894)  1  Q.  B.  95,  565,  C.  A.  Tenants' 
fixtures  may  be  taken  in  execution,  but  if  by  agreement  with  the  landlord 
they  are  not  to  be  removed  till  the  end  of  the  term,  the  sheriff  cannot  take 
them  during  the  term.  Dumergue  v.  Buinsey,  2  H.  &  C.  777  ;  33  L.  J., 
Ex.  88,  Ex.  Ch.  By  stat.  56  G.  3,  c.  50,  the  sheriff  is  bound  by  the 
execution  debtor's  written  agreements  with  his  landlord  as  to  the 
disposition  of  crops,  manure,  &c.  The  binding  effect  of  the  writ  of 
execution  of  the  goods,  under  the  Sale  of  Goods  Act,  1893,  s.  26  (1), 
replacing  earlier  acts,  has  already  been  noticed,  ante,  pp.  950,  951. 

As  to  fraudulent  assignments  of  goods  as  against  creditors,  and  the 
provisions  of  the  acts  in  relation  to  bills  of  sale,  see  post,  pp.  1180  et  seq. 

If  a  sheriff,  after  notice  of  the  allowance  of  proceeding  in  error,  executed 
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H,Jifa.,  he  was  liable  in  trespass.  Bclsliaw  v.  Marshall,  4  B.  &  Ad.  336. 
A  sheriff  who  has  entered  under  &  fi.fa.,  and  continues  on  the  premises 
in  possession  of  the  goods  for  more  than  a  reasonable  time,  is  liable  in 
trespass  for  so  continuing  beyond  the  time  allowed  by  law.  Ash  v. 
Dawnay,  8  Exch.  237  ;  22  L.  J.,  Ex.  59  ;  Lee  v.  Dangar,  (1892)  1  Q.  B. 
231.  If  a  sheriff  break  into  a  house  for  the  purpose  of  executing  a,  fi.fa., 
the  execution  against  the  goods  would  seem  to  be  valid,  but  the  sheriff  is 
liable  to  an  action  for  the  breaking.  Percival  v.  Stamp,  9  Exch.  167  ;  23 
L.  J.,  Ex.  25.  See  1  Smith's  L.  C,  10th  ed.  Ill  et  seq.  A  sheriff  cannot 
sell  for  his  fees,  without  authority  from  the  execution  creditor,  when  the 
debt  of  the  latter  has  been  satisfied.     Sneary  v.  Abdy,  1  Ex.  D.  299. 

Evidence  of  property^  In  general  it  will  be  sufficient  for  the  plaintiff 
to  show  that  he  was  in  possession  of  the  goods  at  the  time  of  the  seizure, 
which  will  be  prima  facie  evidence  of  the  property.  If  he  were  not  in 
possession  himself,  but  he  rely  upon  an  assignment  from  a  former  owner, 
proof  of  possession  of  such  former  owner,  and  of  the  assignment,  will  be 
prima,  facie  evidence  of  property  in  the  plaintiff.  An  assignment  of 
property  to  a  creditor,  in  trust  for  himself  and  the  other  creditors,  passes 
the  property  at  once,  for  assent  to  the  grant  will  be  presumed.  Siggers 
v.  Evans,  5  E.  &  B.  367  ;  24  L.  J.,  Q.  B.  305  ;  Hobson  v.  Thelluson,  L.  R.t 
2  Q.  B.  642.     See  further,  ante,  pp.  717,  718. 

Evidence  of  the  taking,  dc]  As  to  the  sheriff's  liability  for  the  act  of 
his  officer,  see  ante,  p.  1172 ;  and  as  to  evidence  to  prove  connection 
between  them,  see  ante,  pp.  1173  et  seq.  The  production  of  a  bill  of  sale 
executed  by  the  defendant,  i-eciting  the  issuing  of  a  writ  and  seizure  of 
the  goods,  will  be  evidence  of  a  taking.  Woodward  v.  Larking,  3  Esp. 
286.  A  sheriff's  officer  may  be  made  co-defendant  with  the  bailiffs  in  a 
case  of  illegal  entry,  if  he  took  the  direction  in  the  levy,  though  not 
actually  present.     Brunswick,  Dk.  of  x.  Slowman,  8  C.  B.  317. 

Damages.]  Where  the  sheriff  was  sued  for  seizing  and  selling  the 
entire  interest  in  goods  of  which  the  debtor  and  the  plaintiff  were  law- 
fully possessed,  whereby  they  were  carried  away  by  persons  unknown, 
and  lost  to  the  plaintiff,  it  was  held  that,  in  the  absence  of  proof  of  the 
exact  proportion  of  interest  in  the  goods,  the  plaintiff  was  entitled  to  half 
the  proceeds  or  value.  Mayhew  v.  Herrick,  7  C.  B.  229.  Where  the 
sheriff  has  sold  for  a  less  sum  than  the  plaintiff,  a  bond  fide  assignee, 
gave  for  them,  the  jury  may  award  the  larger  sum  as  damages.  Lockley 
v.  Pye,  8  M.  &  W.  133.  Where  a  sheriffs  officer  executed  a  fi.fa.  against 
the  plaintiff  illegally,  by  breaking  an  outer  door,  and  the  plaintiff  paid, 
under  protest,  the  amount  indorsed,  and  also  a  gratuity  demanded  by  the 
officer,  it  was  held,  that  the  jury  might  include  the  whole  amount  and 
gratuit}'  in  the  damages,  both  being  mentioned  in  the  declaration. 
Brunswick,  Dk.ofx.  Slowman,  supra. 


Defence. 

In  an  action  for  taking  the  plaintiff's  goods  in  execution,  the  most  usual 
defence  is,  that  the  goods  had  been  fraudulently  assigned  to  the  plaintiff, 
and  were  in  fact  the  goods  of  the  party  against  whom  the  writ  issued. 
This  defence  is  admissible  under  a  denial  of  the  plaintiff's  property. 
Ashby  v.  Minnitt,  8  Ad.  &  E.  121.  But  the  defendant  cannot,  under  the 
latter  defence,  show  that  the  plaintiff  became  assignee  of  the  goods  after 
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delivery  of  the  writ  to  the  sheriff.  Samuel  v.  Duke,  3  M.  &  AY.  622.  As 
to  the  defence  where  the  form  of  action  is  for  trespass,  or  for  conversion 
or  for  detention,  respectively,  vide  ante,  pp.  918,  967,  984.  As  to 
justification  under  process,  vide  ante,  p.  902. 

A  sheriff,  where  he  sets  up  a  claim  to  goods  taken  in  execution  by  him. 
as  against  a  third  party,  must  show  a  judgment  against  the  execution 
creditor ;  his  production  of  the  writ  of  execution  alone  is  not  sufficient. 
White  v.  Morris,  11  C.  B.  1015  ;  21  L.  J.,  C.  P.  185. 

Evidence  of  fraudulent  assignment.^  We  have  already  noticed,  ante, 
pp.  950,  951,  that  the  sheriff  may  (in  some  cases)  where  the  execution 
debtor  has  sold  or  assigned  his  goods  before  the  writ  is  executed,  seize 
and  sell  them,  notwithstanding  such  sale  or  assignment.  If  the  assign- 
ment, &c,  was  made  before  the  delivery  of  the  writ  to  the  sheriff,  but 
fraudulently,  with  intent  to  delay,  hinder,  or  defraud  creditors,  it  will  be 
void  under  stat.  13  El.  c.  5,  as  against  them.  Twyne's  case,  3  Rep.  80; 
1  Smith's  L.  C.  The  intent  must  be  proved  ;  the  mere  fact  that  the 
creditors  were  delaved  is  not  conclusive.  Ex  pte.  Mercer,  17  Q.  B.  D. 
290,  C.  A. ;  Godfrey  v.  Poole,  13  Ap.  Ca.  497,  J.  C.  But  the  intent  may 
be  inferred  from  the  surrounding  circumstances.  Barling  v.  Bishop>2}, 
29  Beav.  417.  Future  creditors  are  within  the  benefit  of  the  act  if  the 
assignment  would  necessarily  have  the  effect  of  delaving  them.  S.  C. ; 
Spirett  v.  Willows,  3  D.  R  &  J.  293  ;  34  L.  J.  Chi  365  ;  Freeman  v. 
Pope,  L.  R.,  9  Eq.  206  ;  L.  R.,  5  Ch.  538  ;  Ex  pie.  Russell,  19  Ch.  D.  588, 
C.  A.;  Bidler  v.  Ridler,  22  Ch.  D.  74,  C.  A.  See  cases  collected  in 
1  Smith's  L.  C,  10th  ed.,  pp.  19  et  sea.  As  to  the  onus  of  proof  in  the 
several  cases  of  creditors  prior  and  subsequent  to  the  deed,  see  Spirett  v.  i . 
Willows,  supra.  The  fact  that  there  was  no  consideration,  or  no  valuable  // 
one  for  the  assignment, — as  if  it  were  made  in  consideration  of  natural  '' 
love  and  affection, — is  evidence  of  fraud.  Gale  v.  Williamson,  8  M.  &  W. 
405.  If  it  does  not  appear  on  the  assignment  that  there  was  a  valuable 
consideration  for  making  it,  evidence  may  be  given  aliunde  to  prove  such 
fact,  for  the  purpose  of  rebutting  the  presumption  of  fraud.  S.  C.  See 
further  ante,  p.  19.  Continuance  in  possession  of  goods  and  chattels  by 
a  vendor  after  the  execution  of  a  bill  of  sale,  is  a  badge  and  evidence  of 
fraud;  Twyne's  case,  supra;  Edwards  v.  Harben,  2  T.  R.  587  ;  but  not 
conclusive  evidence  of  it.  Martindale  v.  Booth,  3  B.  &  Ad.  498  ;  Carr  v. 
Burdiss,  1  C.  M.  &  R.  782.  Therefore,  if  the  possession  be  consistent 
with  the  deed ;  Reed  v.  Wilmot,  7  Bing.  577  ;  as  if  it  be  a  mortgage,  and, 
by  its  terms,  the  debtor  is  to  remain  in  possession  until  default  ; 
Martindale  v.  Booth,  supra;  Minshall  v.  Lloyd,  2  M.  &  W.  450  ;  or,  a 
marriage  settlement  under  which  the  debtor  takes  an  equitable  interest 
for  life  ;  Cadogan  v.  Kennett,  Cowp.  482  ;  or,  if  the  sale  be  notorious, 
such  as  a  sale  made  publicly  by  a  sheriff  under  an  execution  ;  Latimer  v. 
Batson,  4  B.  &  C.  652  ;  Ki'dd  v.  Rawlinson,  2  B.  &  P.  59  ;  or,  by  public 
auction;  Leonard  v.  Baler,  1  M.  &  S.  251 ;  Jezeph  v.  Ingram,  1  Moore, 
189 ;  or,  if  it  be  made  with  the  knowledge  and  assent  of  the  person  who 
seeks  to  impugn  it ;  Steele  v.  Brown,  1  Taunt.  381  ;  the  assignment  is  in 
general  valid,  though  the  vendor  or  original  owner  remains  for  some  time 
in  possession ;  see  notes  to  Twyne's  case,  in  1  Smith's  L.  C.  A  sale  for 
good  consideration  is  not  fraudulent  and  void,  merely  because  it  is  made 
with  the  intention  to  defeat  an  expected  execution.  Wood  v.  Dixie, 
7  Q.  B.  892  ;  Holbird  v.  Anderson,  5  T.  R,  235.  And  see  Darvill  v. 
Terry,  6  H.  &  N.  807  ;  30  L.  J.,  Ex.  355.  Nor  is  a  bond  fide  assignment 
of  the  debtor's  property  for  the  benefit  of  certain  creditors  void  under  the 
act,  although  it  might  be  otherwise  under  the  Bankruptcy  Acts,  as    a 
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fraudulent  preference.  Alton  v.  Harrison,  L.  R.,  4  Ch.  622  ;  Allen  v. 
Bonnet,  L.  R.,  5  Ch.  577  ;  Ex  pte.  Games,  12  Ch.  D.  314,  C.  A.  ;  Boldero 
v.  L.  d  Westminster  Discount  Co.,  5  Ex.  D.  47  ;  and  see  Evans  v.  Jones, 
3  H.  &  C.  423  ;  34  L.  J.,  Ex.  25.  The  deed  may  be  good  as  to  some 
interests  and  void  as  to  others.  See  Halifax,  dc,  Banking  Co.  v. 
Gledhill,  (1891)  1  Ch.  31. 

Where  A.  has  assigned  goods  to  13.  by  bill  of  sale  for  valuable  con- 
sideration, and  A.  afterwards  gives  B.  a  second  bill  of  sale  of  the  same 
goods,  this  amounts  to  a  cancellation  of  the  first  bill,  and  the  original 
consideration  will  support  the  second  bill.  Smale  v.  Burr,  L.  R.,  8  C.  P. 
64 ;  Bamsclen  v.  Lupton,  L.  R.,  9  Q.  B.  17,  Ex.  Ch.  Where,  however,  A. 
has,  without  the  knowledge  of  B.,  become  bankrupt  between  the  granting 
of  the  two  bills  of  sale,  the  second  does  not  affect  the  first.  Ex  pte. 
Hashed;  (1894)  1  Q.  B.  444. 

As  to  the  effect  of  a  grant  of  goods  which  are  not  in  existence  or  do  not 
belong  to  the  grantor  at  the  time  of  executing  the  deed,  vide  ante,  p.  940. 

In  order  to  prove  the  fraud,  declarations  made  by  the  assignor  at  the 
time  of  executing  the  bill  of  sale  are  admissible  as  part  of  the  res  gestae  ; 
but  not  if  made  at  another  time.  PhilKjps  v.  Earner,  1  Esp.  355  ;'  Penn 
v.  Sclioley,  5  Esp.  243 ;  Lewis  v.  Rogers,  1  C.  M.  &  R.  48,  cited  ante, 
p.  52.  Where  A.  sued  out  a  writ  oifi.fa.  against  the  goods  of  B.,  and  the 
sheriff  executed  a  bill  of  sale  of  certain  goods  of  B.  to  A.,  after  which  B., 
remaining  in  possession  of  the  goods,  the  sheriff  again  took  them  under 
another  execution  against  B. ;  in  an  action  of  trover  by  A.  against  the 
sheriff  for  taking  these  goods,  it  was  held  that  the  declarations  of  B. 
at  the  time  of  the  second  execution  were  evidence  for  the  defendant  to 
show  that  A.'s  execution  was  colourable.     Willies  v.  Parley,  3  C.  &  P.  395. 

Bills  of  Sale  Acts,  1878, 1882, 1891.*]  Bills  of  sale  of  personal  chattels 
have  by  statute  been  rendered  void  as  against  trustees  in  bankruptcy,  and 
execution  creditors,  unless  registered  as  thereby  required.  The  first  act 
requiring  such  registration  was  the  Bills  of  Sale  Act,  1854  (17  &  18  V. 
c.  36).  This  act  was  amended  by  the  Bills  of  Sale  Act,  1866  (29  &  30  V. 
c.  96),  which  required  registration  to  be  renewed  every  five  years.  From 
and  after  1st  Jan.,  1879,  these  acts  were  repealed  by  the  Bill's  of  Sale  Act, 
1878  (41  &  42  V.  c.  31),  ss.  2,  23,  except  as  to  bills  of  sale  executed  before 
that  day,  in  respect  of  which  bills  those  acts  remain  in  force.  See 
Coohson  v.  Swire,  9  Ap.  Ca.  653,  D.  P.  The  renewal  of  the  registration 
of  a  bill  of  sale  registered  under  the  repealed  acts  is,  however,  to  be 
made  as  provided  by  the  B.  of  S.  Act,  1878.  Sect.  7,  post,  p.  1182,  enacts 
a  rule  of  construction  as  to  a  bill  of  sale  of  fixtures  or  growing  crops, 
which  is  to  apply  to  all  bills  of  sale  whenever  executed. 

The  B.  of  S.  Act,  1882  (45  &  46  V.  c.  43),  is  by  sect.  3,  post,  p.  1181,  to 
be  construed  with  the  B.  of  S.  Act,  1878  ;  it,  however,  applies  only  to  bills 
of  sale  given  as  a  security  for  money,  and,  therefore,  as  to  other  bills  of 
sale,  the  B.  of  S.  Act,  1878,  remains  in  full  force  ;  vide  post,  p.  1198. 

The  B.  of_S.  Act,  1891  (54  &  55  V.  c.  35,  s.  1),  amending  the  B.  of  S.  Act, 
1890  (53  &  54  V.  c.  53,  s.  1),  relates  only  to  charges  on  imported  goods. 
Videpost,  p.  1187. 

It  seems  the  most  convenient  course  first  to  set  out  somewhat  fully  the 
provisions  of  the  B.  of  S.  Acts,  1878, 1882,  indicating  as  far  as  possible  by 
italics  the  changes  introduced  in  the  former  act  by  the  latter,  in  the  cases 
in  which  it  applies ;   then  to  state  the  decisions  applicable  to  the  acts. 

*  Cited  for  brevity  as  B.  of  S.  Act,  1854  ;  1!.  of  S.  Act.  1866  ;  B.  of  S.  Act) 
1878  ;  B.  of  S.  Act.  1882  ;  B.  of  S.  Act,  181>0  ;  and  15.  of  S.  Act,  18i»l. 
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The  analogous    sections  of  the  B.  of  S.  Acts,  1854,  1866,   are    referred 
to  in  brackets. 

The  B.  of  S.  Act,  1878,  by  sect.  2,  came  into  operation  on  Jan.  1st,  1879  ; 
and,  by  sect.  3,  applies  to  every  bill  of  sale  executed  on  or  after  that  day 
"  (whether  the  same  be  absolute,  or  subject  or  not  subject  to  any  trust), 
whereby  the  holder  or  grantee  has  power,  either  with  or  without  notice, 
and  either  immediately  or  at  any  future  time,  to  seize  or  take  possession 
of  any  personal  chattels  comprised  in  or  made  subject  to  such  bill  of  sale." 
[B.  of  S.  Act,  1854,  s.  1.] 

Sect.  4.  "  In  this  act  the  following  words  and  expressions  shall  have  the 
meanings  in  this  section  assigned  to  them  respectively,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction  ;  (that 
is  to  say,) 

"The  expression  'bill  of  sale'  shall  include  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipts  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chattels,  and  also  powers  of 
attorney,  authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of  any  other  instru- 
ment, by  which  a  right  in  equity  to  any  personal  chattels,  or  to  any 
charge  or  security  thereon,  shall  be  conferred,  but  shall  not  include 
the  following  documents  ;  that  is  to  say,  assignments  for  the  benefit 
of  the  creditors  of  the  persons  making  or  giving  the  same,  marriage 
settlements,  transfers  or  assignments  of  any  ship  or  vessel  or  any 
share  thereof,  transfers  of  goods  in  the  ordinary  course  of  business. 
of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading,  India  warrants,  warehouse-keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing  or  purporting  to  authorize,  either  by 
indorsement  or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented  : 
"  The  expression  '  personal  chattels'  shall  mean  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  (when 
separately  assigned  or  charged)  fixtures  and  growing  crops,  but 
shall  not  include  chattel  interests  in  real  estate,  nor  fixtures  (except 
trade  machinery  as  hereinafter  defined),  when  assigned  together  with 
a  freehold  or  leasehold  interest  in  any  land  or  building  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  together  with  any 
interest  in  the  land  on  which  they  grow,  nor  shares  or  interests  in 
the  stock,  funds,  or  securities  of  any  government,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or  lands  which  by 
virtue  of  any  covenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  removed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  giving  of  such  bill  of  sale  ; 
"Personal  chattels  shall  be  deemed  to  be  in  the  '  apparent  possession'  of 
the  person  making  or  giving  a  bill  of  sale,  so  long  as  they  remain  or 
are  in  or  upon  any  house,  mill,  warehouse,  building,  works,  yard, 
land,  or  other  premises  occupied  by  him,  or  are  used  and  enjoyed  by 
him  in  any  place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other  person  "  [B.  of 
S.  Act,  1854,  s.  7]  : 
"  '  Prescribed'  means  prescribed  by  rules  made  under  the  provisions  of 
this  act."     Bv  sect.  21,  such  rules  may  be  made  and  altered  by  the 
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same  persons  and  in  the  same  manner  as  rules  are  made  under  the 
J.  Acts,  1873,  1875. 

Sect.  5,  "  From  and  after  the  commencement  of  this  act  trade 
machinery  shall,  for  the  purposes  of  this  act,  be  deemed  to  be  personal 
chattels,  and  any  mode  of  disposition  of  trade  machinery  by  the  owner 
thereof  which  would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  act." 

For  the  purposes  of  this  act — 

"  'Trade  machinery  '  means  the  machinery  used  in  or  attached  to  any 
factory  or  workshop  ;  exclusive  of  (1)  the  fixed  motive-powers,  such  as  the 
water-wheels  and  steam  engines,"  and  the  fixed  appurtenances  thereof  ; 
(2)  the  fixed  power  machinery,  such  as  shafts,  and  their  fixed  appur- 
tenances, which  transmit  the  action  of  the  motive  powers  to  the  other 
machinery,  fixed  and  loose  ;  (3)  the  pipes  for  steam,  gas,  and  water  in  the 
factory  or  workshop;  which  machinery  or  effects  so  excluded  "  shall  not 
be  deemed  to  be  personal  chattels  within  the  meaning  of  this  act." 

"Factory  or  workshop"  means  any  premises  on  which  any  manual 
labour  is  exercised  by  way  of  trade,  or  for  purposes  of  gain,  in  or 
incidental  to  the  (a)  making,  (b)  altering,  repairing,  ornamenting,  finishing, 
or  (c)  adapting  for  sale  any  article. 

Sect.  6.  "  Every  attornment,  instrument,  or  agreement,  not  being  a 
mining  lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be  given 
by  any  person  to  any  other  person  by  way  of  security  for  any  present, 
future,  or  contingent  debt  or  advance,  and  whereby  any  rent  is  reserved 
or  made  payable  as  a  mode  of  providing  for  the  payment  of  interest  on 
such  debt  or  advance,  or  otherwise  for  the  purpose  of  such  security  only, 
shall  be  deemed  to  be  a  bill  of  sale,  within  the  meaning  of  this  act,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power  of 
distress. 

"  Provided  that  nothing  in  this  section  shall  extend  to  any  mortgage  of 
any  estate  or  interest  in  any  land,  tenement,  or  hereditament  which  the 
mortgagee,  being  in  possession,  shall  have  demised  to  the  mortgagor  as 
his  tenant  at  a  fair  and  reasonable  rent." 

Sect.  7.  "  No  fixtures  or  growing  crops  shall  be  deemed,  under  this 
act,  to  be  separately  assigned  or  charged  by  reason  only  that  they  are 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them  from  the 
land  or  building  to  which  they  are  affixed,  or  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with  such  land 
or  building,  or  land,  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in 
the  land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to  the 
same  persons  or  person. 

"  The  same  rule  of  construction  shall  be  applied  to  all  deeds  or 
instruments,  including  fixtures  or  growing  crops,  executed  before  the 
commencement  of  this  act  and  then  subsisting  and  in  force,  in  all  ques- 
tions arising  under  any  bankruptcy,  liquidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  any  process  of  any  court,  which  shall 
take  place  or  be  issued  after  the  commencement  of  this  act." 

Sect.  8.  "Every  bill  of  sale  to  which  this  act  applies  shall  be  duly 
attested  and  shall  be  registered  under  this  act,  within  seven  days  after 
the  making  or  giving  thereof,  and  shall  set  forth  the  consideration  for 
which  such  bill  of  sale  was  given,  otherwise  such  bill  of  sale,  as  against 
all  trustees  or  assignees  of  the  estate  of  the  person  whose  chattels,  or  any 
of  them,  are  comprised  in  such  bill  of  sale  under  the  law  relating  to 
bankruptcy  or  liquidation,  or  under  any  assignment  for  the  benefit  of 
the  creditors  of  such,  person,  and  also  as  against  all  sheriffs'1  officers  and 
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other  -persons  seizing  any  chattels  comprised  in  such  bill  of  sale,  in  the 
execution  of  any  process  of  any  court  authorizing  the  seizure  of  the 
chattels  of  the  -person  by  whom  or  of  whose  chattels  such  bill  has  been 
made,  and  also  as  against  every  person  on  whose  behalf  such,  process 
shall  have  been  issued,  shall  be  deemed  fraudulent  and  void  so  far  as 
regards  the  property  in  or  right  to  the  possession  of  any  chattels  com- 
prised in  such  bill  of  sale  which,,  at  or  after  the  time  of  filing  the 
■petition  for  bankruptcy  or  liquidation,  or  of  the  execution  of  such 
assignment,  or  of  executing  such  process  (as  the  case  may  be),  and  after 
the  expiration  of  such  seven  days  are  in  the  possession  or  apparent 
possession  of  the  person  making  such  bill  of  sale  (or  of  any  person 
against  whom  the  process  has  issued  under  or  in  the  execution  of  which 
such  bill  has  been  made  or  given,  as  the  case  may  be)."  [B.  of  S.  Act, 
1854,  s.  1.]  In  respect  of  bills  of  sale  given  as  security  for  money,  the 
B.  of  S.  Act,  1882,  s.  8,  post,  p.  1186,  is  substituted  for  the  section  which 
is  so  far  repealed. 

Sect.  9.  "Where  a  subsequent  bill  of  sale  is  executed  within  or  on  the 
expiration  of  seven  days  after  the  execution  of  a  prior  unregistered  bill 
of  sale,  and  comprises  all  or  any  part  of  the  personal  chattels  comprised 
in  such  prior  bill  of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as 
a  security  for  the  same  debt  as  is  secured  by  the  prior  bill  of  sale,  or  for 
any  part  of  such  debt,  it  shall,  to  the  extent  to  which  it  is  a  security  for 
the  same  debt  or  part  thereof,  and  so  far  as  respects  the  personal  chattels 
or  part  thereof  comprised  in  the  prior  bill,  be  absolutely  void,  unless  it 
is  proved  to  the  satisfaction  of  the  court  having  cognizance  of  the  case 
that  the  subsequent  bill  of  sale  was  bond  fide  given  for  the  purpose  of 
correcting  some  material  error  in  the  prior  bill  of  sale,  and  not  for  the 
jDurpose  of  evading  this  act." 

Sect.  10.  "A  bill  of  sale  shall  be  attested  and  registered  under  this 
act  in  the  following  manner  : 

"  (1.)   The  execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor 

of  the  Supreme  Court,  and  the  attestation  shall  state  that  before 

the  execution  of  the  bill  of  sale    the   effect  thereof  has    been 

explained  to  the  grantor  by  the  attesting  solicitor." 

In  respect  of  bills  of  sale  given  as  security  for  money,  the  B.  of  S.  Act, 

1882,  s.  10,  post,  p.  1186,  is  substituted  for  this  sub-section,  which  is  so 

far  repealed. 

"  (2.)  Such  bill,  with  every  schedule  or  inventory  thereto  annexed  or 
therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every  attestation  of  the  execu- 
tion of  such  bill  oi  sale,  together  with  an  affidavit  of  the  time  of 
such  bill  of  sale  being  made  or  given,  and  of  its  due  execution  and 
attestation,  and  a  description  of  the  residence  and  occupation  of 
the  person  making  or  giving  the  same  (or  in  case  the  same  is 
made  or  given  by  any  person  under  or  in  the  execution  of  any 
process,  then  a  description  of  the  residence  and  occupation  of  the 
person  against  whom  such  process  issued),  and  of  every  attesting 
witness  to  such  bill  of  sale,  shall  be  presented  to,  and  the  said 
copy  and  affidavit  shall  be  filed  with  the  registrar,  within  seven 
clear  days  after  the  making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action  given 
by  a  trader  is  now  by  law  required  to  be  filed :  "  [B.  of  S.  Act, 
1854,  s.  1.] 
"  (3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance  or 
condition,  or  declaration  of  trust  not  contained  in  the  body 
thereof,    such    defeasance,    condition,    or    declaration    shall   be 
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deemed  to  be  part  of  the  bill,  and  shall  be  written  on  the  same 

paper  or  parchment  therewith  before  the  registration,  and  shall 

be  truly  set  forth  in  the  copy  filed  under  this  act  therewith  and 

as  part  thereof,  otherwise  the  registration  shall  be  void."     |~B.  of 

S.  Act,  1854,  s.  2.J 

"  In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 

part  any  of  the  same  chattels,  they  shall  have  priority  in  the  order  of  the 

date  of  their  registration  respectively  as  regards  such  chattels. 

"  A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered." 

Sect.  11.  "The  registration  of  a  bill  of  sale,  whether  executed  before 
or  after  the  commencement  of  this  act,  must  be  renewed  once  at  least 
every  five  years,  and  if  a  period  of  five  tyears  elapses  from  the  registration 
or  renewed  registration  of  a  bill  of  sale,  without  a  renewal  or  further 
renewal  (as  the  case  may  be),  the  registration  shall  become  void.  The 
renewal  of  a  registration  shall  be  effected  by  filing  with  the  registrar  an 
affidavit  stating  the  date  of  the  bill  of  sale  and  of  the  last  registration 
thereof,  and  the  names,  residences,  and  occupations  of  the  parties  thereto 
as  stated  therein,  and  that  the  bill  of  sale  is  still  a  subsisting  security. 
Every  such  affidavit  may  be  in  the  form  set  forth  in  the  schedule  (A.)  to 
this  act  annexed."      [B.  of  S.  Act,  1866,  ss.  4,  5.] 

"  A  renewal  of  registration  shall  not  become  necessary  by  reason  only 
of  a  transfer  or  assignment  of  a  bill  of  sale." 

By  sect.  12,  the  registrar  shall  keep  a  book  (called  "the  register"),  and 
shall,  upon  the  filing  of  any  bill  of  sale  or  copy  under  this  act,  enter 
therein  the  particulars  of  the  bill  of  sale  in  the  form  given  in  the  2nd 
schedule  of  the  act,  or  in  any  other  prescribed  form,  with  the  date  of 
filing,  and  shall  number  all  such  bills  registered  in  each  year  consecu- 
tively, according  to  the  respective  dates  of  their  registration.  "  Upon 
the  registration  of  any  affidavit  of  renewal  the  like  entry  shall  be  made, 
with  the  addition  of  the  date  and  number  of  the  last  previous  entry 
relating  to  the  same  bill,  and  the  bill  of  sale  or  copy  originally  filed  shall 
be  thereupon  marked  with  the  number  affixed  to  such  affidavit  of  renewal." 
[B.  of  S.  Act,  1866,  ss.  5,  7.J 

By  sect.  13,  and  42  &  43  V.  c.  78,  ss.  5,  6,  7,  and  Rules,  1883,  0.  lxi., 
it.  1,  25,  bills  of  sale  are  registered  in  the  bills  of  sale  department  of  the 
Central  Office,  under  the  superintendence  of  the  Masters  of  the  Supreme 
Court  of  Judicature.      [B.  of  S.  Act,  1854,  s.  1  ;  1866,  ss.  5,  7.] 

Sect.  14.  "  Any  judge  of  the  High  Court  of  Justice  on  being  satisfied 
that  the  omission  to  register  a  bill  of  sale  or  an  affidavit  of  renewal  thereof 
within  the  time  jirescribed  by  this  act,  or  the  omission  or  misstatement 
of  the  name,  residence,  or  occupation  of  any  person,  was  accidental  or 
due  to  inadvertence,  may  in  liis  discretion,  order  such  omission  or 
misstatement  to  be  rectified  by  the  insertion  in  the  register  of  the 
true  name,  residence,  or  occupation,  or  by  extending  the  time  for  such 
registration  on  such  terms  and  conditions  (if  any)  as  to  security,  notice 
by  advertisement  or  otherwise,  or  as  to  any  other  matter,  as  he  thinks  fit 
to  direct." 

Sect.  15.  "  Subject  to  and  in  accordance  with  any  rules  to  be  made 
under  and  for  the  purposes  of  this  act,  the  registrar  may  order  a  memo- 
randum of  satisfaction  to  be  written  upon  any  registered  copy  of  a  bill  of 
sale  iipon  the  prescribed  evidence  being  given  that  the  debt  (if  any)  for 
which  such  bill  of  sale  was  made  or  given  has  been  satisfied  or  discharged." 
[B.  of  S.  Act,  1854,  s.  6.] 

Sect.  16.  "  Any  copy  of  a  registered  bill  of  sale,  and  affidavit  pur- 
porting to  be  an  office   copy  thereof,  shall  in  all  courts,  and  before  all 
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arbitrators  or  other  persons,  be  admitted  as  prima  facie  evidence  thereof, 
and  of  the  fact  and  date  of  registration  as  shown  thereon." 

Sect.  17.  "  Eveiw  affidavit  required  by  or  for  the  purposes  of  this  act 
may  be  sworn  before  a  master  of  any  division  of  the  High  Court  of 
Justice  "  (now  of  the  Supreme  Court  of  Judicature,  vide  ante,  p.  1184), 
"  or  before  any  commissioner  empowered  to  take  affidavits  in  the  Supreme 
Court  of  Judicature."      [B.  of  S.  Act,  1866,  s.  9.] 

Sect.  20.  "  Chattels  comprised  in  a  bill  of  sale  which  has  been  and 
continues  to  be  duly  registered  under  this  act  shall  not  be  deemed'  to  be 
in  tlie  possession,  order,  or  disposition  of  the  grantor  of  the  bill  of  sale 
■within  the  meaning  of  the  Bankruptcy  Act,  1869."  In  respect  of  bills 
of  sale  given  as  security  for  money,  this  section  is  repealed  bv  the  B.  of 
S.  Act,  1882,  s.  15.     See  also  the  B.  of  S.  Act,  1891,  s.  l,post,  p.  1187. 

By  sect.  21,  rules  may  be  made  for  the  purposes  of  the  act. 

Sect.  22.  "  When  the  time  for  registering  a  bill  of  sale  expires  on  a 
Sunday,  or  other  day  on  which  the  registrar's  office  is  closed,  the  regis- 
tration shall  be  valid  if  made  on  the  next  following  day  on  which  the  office 
is  open." 

Sect.  24.  "  This  act  shall  not  extend  to  Scotland  or  to  Ireland."  [B.  of 
S.  Act,  1854,  s.  8 ;  1866,  s.  11.] 

The  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  45  &  46  V.  c.  43, 
came  into  operation  on  Nov.  1st,  1882. 

Sect.  3,  "  The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to  as  '  the 
principal  act.'  and  this  act  shall,  so  far  as  is  consistent  with  the  tenor 
thereof,  be  construed  as  one  with  the  principal  act ;  but  unless  the  context 
otherwise  requires  shall  not  apply  to  any  bill  of  sale  duly  registered  before 
the  commencement  of  this  act  so  long  as  the  registration  thereof  is  not 
avoided  by  non-renewal  or  otherwise. 

"  The  expression  '  bill  of  sale,'  and  other  expressions  in  this  act,  have 
the  same  meaning  as  in  the  principal  act,  except  as  to  bills  of  sale,  or 
other  documents  mentioned  in  section  four  of  the  principal  act,  which 
may  be  given  otherwise  than  by  way  of  security  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other  documents  this 
act  shall  not  apply." 

Sect.  4.  "  Every  bill  of  sale  shall  have  annexed  thereto  or  written 
thereon  a  schedule  containing  an  inventory  of  the  personal  chattels  com- 
prised in  the  bill  of  sale  ;  and  such  bill  of  sale,  save  as  hereinafter 
mentioned,  shall  have  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  said  schedule  ;  and  shall  be  void,  except  as 
against  the  grantor,  in  respect  of  any  personal  chattels  not  so  specifically 
described." 

Sect.  5.  "  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be  void, 
except  as  against  the  grantor,  hi  respect  of  any  personal  chattels  speci- 
fically described  in  the  schedule  thereto,  of  which  the  grantor  was  not  the 
true  owner  at  the  time  of  the  execution  of  the  bill  of  sale." 

Sect.  6.  "  Nothing  contained  in  the  foregoing  sections  of  this  act  shall 
render  a  bill  of  sale  void  in  respect  of  any  of  the  following  things  ;  (that 
is  to  say), 

"  (1.)  Any  growing  crops  separately  assigned  or  charged  where  such  crops 
were  actually  growing  at  the  time  when  the  bill  of  sale  was  executed. 

"  (2.)  Any  fixtures  separately  assigned  or  charged,  and  any  plant  or 
trade  machinery  where  such  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  upon  any  land,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in  substitution  for  any 
of  the  like  fixtures,  plant,  or  trade  machinery  specifically  described 
in  the  schedule  to  such  bill  of  sale." 
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Sect.  7.  "  Personal  chattels  assigned  under  a  bill  of  sale  shall  not  be 
liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than 
the  following  causes  : — 

"  (1.)  If  the  grantor  shall  make  default  in  payment  of  the  sum  or  sums 

of  money  thereby  secured  at  the  time  therein  provided  for  payment, 

or  in  the  performance  of  any  covenant  or  agreement  contained  in  the 

bill  of  sale  and  necessary  for  maintaining  the  security ; 

"  (2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods, 

or  any  of  them,  to  be  distrained  for  rent,  rates,  or  taxes  ; 
"  (3.)  If  the  grantor  shall  fraudulently  either  remove  or  suffer  the  said 

goods,  or  any  of  them,  to  be  removed  from  the  premises  ; 
"  (4.)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon  demand 
in  writing  by  the  grantee,  produce  to  him  his  last  receipts  for  rent, 
rates,  and  taxes ; 
"  (5.)  If  execution  shall   have  been  levied  against  the  goods  of   the 
grantor  under  any  judgment  at  law : 
"  Provided  that  the  grantor  may  within  five  days  from  the  seizure  or 
taking  possession  of  any  chattels  on  account  of  any  of  the  above-men- 
tioned causes,  apply  to  tne  High  Court,  or  to  a  judge  thereof  in  chambers, 
and  such  court  or  judge,  if  satisfied  that  by  payment  of  money  or  other- 
wise the  said  cause  of  seizure  no  longer  exists,  may  restrain  the  grantee 
from  removing  or  selling  the  said  chattels,  or  may  make  such  other  order 
as  may  seem  just." 

Sect.  8.  "  Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  regis- 
tered under  the  principal  act  within  seven  clear  days  after  the  execution 
thereof,  or  if  it  is  executed  in  any  place  out  of  England  then  within  seven 
clear  days  after  the  time  at  which  it  would  in  the  ordinary  course  of  post 
arrive  in  England  if  posted  immediately  after  the  execution  thereof ;  and 
shall  truly  set  forth  the  consideration  for  which  it  was  given  ;  otherwise 
such  bill  of  sale  shall  be  void  in  respect  of  the  personal  chattels  comprised 
therein." 

Sect.  9.  "A  bill  of  sale  made  or  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof  shall  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to  this  act  annexed." 

Sect.  10.  "  The  execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a  party 
or  parties  thereto.  So  much  of  section  ten  of  the  principal  act  as  requires 
that  the  execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of 
the  Supreme  Court,  and  that  the  attestation  shall  state  that  before  the 

*  SCHEDULE. 


Form  op  Bill  of  Sale. 
This  Indenture  made  the  day  of  ,  between  A.B.  of 

of  the  one  part,  and  CD.  of  of  the  other  part,  witnesseth, 

that  in  consideration  of  the  sum  of  £  now  paid  to  A.B.  by  CD.,  the 

receipt  of  which  the  said  A.B.  hereby  acknowledges  [or  w7tatever  else  the  con- 
sideration may  he],  he  the  said  A.B.  doth  hereby  assign  unto  CD.,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  several  chattels  and  things 
specifically  described  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  [or  whatever  else  may  he  the  rate'].  And  the  said  A.B.  doth 
further  agree  and  declare  that  he  will  duly  pay  to  the  said  CD.  the  principal 
sum  aforesaid,  together  with  the  interest  then  due,  by  equal  payments 

of  £  on  the  day  of  [or  whatever  else  may  he  the  stipulated 

times  or  time  of  payment].    And  the  said  A.B.  doth  also  agree  with  the  said  CD. 
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execution  of  the  bill  of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  witness,  is  hereby  repealed." 

Sect.  12.  "  Every  bill  of  sale  made  or  given  in  consideration  of  any  sum 
under  30Z.  shall  be  void." 

Sect.  13.  "All  personal  chattels  seized  or  of  which  possession  is 
taken  after  the  commencement  of  this  act,  under  or  by  virtue  of  any 
bill  of  sale  (whether  registered  before  or  after  the  commencement  of 
this  act),  shall  remain  on  the  premises  where  they  were  so  seized  or  so 
taken  possession  of,  and  shall  not  be  removed  or  sold  until  after  the 
expiration  of  five  clear  days  from  the  day  they  were  so  seized  or  so  taken 
possession  of." 

Sect.  14.  "  A  bill  of  sale  to  which  this  act  applies  shall  be  no  protection 
in  respect  of  personal  chattels  included  in  such  bill  of  sale  which  but  for 
such  bill  of  sale  would  have  been  liable  to  distress  under  a  warrant  for 
the  recovery  of  taxes  and  poor  and  other  parochial  rates." 

Sect.  15.  "  The  8th  and  the  20th  sections  of  the  principal  act,  and  also 
all  other  enactments  contained  in  the  principal  act  which  are  inconsistent 
with  this  act  are  repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal  act  before  the  commence- 
ment of  this  act." 

Sect.  17.  "  Nothing  in  this  act  shall  apply  to  any  debentures  issued  by 
any  mortgage,  loan,  or  other  incorporated  company,  and  secured  upon  the 
capital  stock  or  goods,  chattels,  and  effects  of  such  company." 

Sect.  18.  "  This  act  shall  not  extend  to  Scotland  or  Ireland." 

By  the  B.  of  S.  Act,  1891,  54  &  55  V.  c.  35,  s.  1,  "  An  instrument 
charging  or  creating  any  security  on  or  declaring  trusts  of  imported  goods 
given  or  executed  at  any  time  prior  to  their  deposit  in  a  warehouse,  factory, 
or  store,  or  to  their  being  reshipped  for  export  or  delivered  to  a  purchaser 
not  being  the  person  giving  or  executing  such  instrument,  shall  not  be 
deemed  a  bill  of  sale  within  the  meaning  of  the  Bills  of  Sale  Acts,  1878 
and  1882." 

Under  the  B.  of  S.  Act,  1878,  ss.  3,  4,  ante,  p.  1181,  bills  of  sale  are 
limited  to  documents,  whereby  the  grantee  has  power  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  the  bill  of  sale  ;  the  acts 
do  not  therefore  "  include  letters  of  hypothecation  accompanying  a  deposit 
of  goods  by  merchants  or  factors,  or  pawntickets  given  by  pawnbrokers, 
or,  in  fact,  any  case  where  the  object  and  effect  of  the  transaction  are 
immediately  to  transfer  the  possession  from  the  grantor  to  the  grantee." 
Ex  pte.  Close,  14  Q.  B.  D.  386,  393  ;  Attenborough's  Case,  28  Ch.  D.  682  ; 
Ex  pte.  Hubbard,  17  Q.  B.  D.  690,  C.  A.  (explaining  Ex  pte.  Parsons,  16 
Q.  B.  D.  532,  C.  A.)  ;  approved  and  followed  in  Mills  v.  Charlesivorth, 
(1892)  A.  C.  231,  D.  P.;  Hilton  v.  Tucker,  39  Ch.  D.  669;  Ramsay  v. 
Margrett,  (1894)  2  Q.  B.  18,  C.  A.  So  a  delivery  order  given  by  the 
pledger  to  the  pledgee  on  a  warehouseman  in  whose  care  the  goods  are 
delivered  to  the  latter,  changes  the  possession,  and  is  not  a  bill  of  sale. 
Grigg  v.  National  Guardian  Assur.  Co.,  (1891)  3  Ch.  206.     But  it  seems 

that  he  will  [here  inserttermsasto  insurance,  payment  of rent,  or  otlwriQi.se,  ichich 
the  parties  may  agree  to  for  the  maintenance  or  defeasance  of  the  security]. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be  liable  to 
seizure  or  to  be  taken  possession  of  by  the  said  CD.  for  any  cause  other  than 
those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act. 
1882. 

In  witness,  &c. 
Signed  and  sealed  by  the  said  A.B.  in  the  presence  of  lacU.F.  [add  witness1 
name,  address,  and  description]. 

II  2 
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that  a  pledge  by  a  trader  of  stock  in  trade  which  he  has  bought  and  not 
paid  for,  is  not  a  transfer  in  the  ordinary  course  of  business  of  his  trade 
or  calling.     Ex  pte.  Close,  ante,  p.  1187. 

Under  the  B.  of  S.  Act,  1854,  a  receipt  for  a  sum  of  money  as  the  price 
of  household  goods  and  effects,  stated  to  have  been  purchased  on  the  day 
of  the  receipt,  was  not  a  bill  of  sale  within  the  act.  Allsop  v.  Day,  7 
H.  &  N.  457 ;  31  L.  J.,  Ex.  105 ;  Byerley  v.  Prevost,  L.  R.,  6  C.  P.  144. 
Nor  was  a  receipt,  containing  an  inventory,  given  by  a  sheriff's  officer  for 
the  price  of  goods  sold  under  an  execution.  Woodgate  v.  Godfrey,  5 
Ex.  D.  24,  C.  A.  Where,  however,  independently  of  such  document  there 
was  no  sale  of  the  goods,  and  there  was  one  transaction  constituted  by 
the  inventory  and  the  receipt  thereto  attached,  and  if  there  had  been  no 
document  there  would  have  been  no  transaction,  the  document  requires 
registration.  S.  C.  Id,  p.  26,  per  M.R.  ;  Ex  pte.  Odell,  10  Ch.  D.  76, 
C.  A.  ;  Ex  pte.  Cooler,  Id,  813,  C.  A.  And  notwithstanding  the  wider 
definition  given  by  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1181,  the  above 
distinction  holds  good ;  and  unless  the  inventory  and  receipt  constitute  an 
assurance  of  some  legal  or  equitable  interest  in  the  goods,  registration  is 
not  necessary.  Marsden  v.  Meadows,  7  Q.  B.  D.  80,  0.  A.  ;  Newlove  x. 
Shrewsbury,  21  Q.  B.  D.  41,  C.  A. ;  N.  Central  Wagon  Co.  X.Manchester. 
dc.  By.  Co.,  35  Ch.  D.  191,  C.  A.  ;  13  Ap.  Ca.  554,  D.  P.,  and  vide  Id. 
p.  569,  per  Ld.  Macnaghten  ;  Mills  x.  Charles ■■worth,  Ramsay  x.  Margrett, 
ante,  p.  1187.  Sect.  4  includes  all  agreements  giving  a  charge  in  equity. 
But,  an  oral  agreement  to  give  a  bill  of  sale  ;  Ex  pte.  Hauxwell,  23  Ch.  D. 
626,  C.  A. ;  or  amounting  to  a  mortgage  ;  Bedhead  x.  Westwood,  59  L.  T., 
293,  T.  S.  1888 ;  United  Forty  Pound  Loan  Club  x.  Bexton,  (1891)  1  Q.  B. 
28,  n.,  does  not  require  registration.  In  the  case  of  a  sale  of  land  and 
trade  machinery,  the  B.  of  S.  Acts  do  not  affect  the  vendor's  lien  arising 
by  implication  of  law  ;  In  re  Vulcan  Ironworks  Co.,  (1888)  W.  N.  37, 
H.  S.,  North,  J. ;  unless  the  agreement  for  sale  waives  the  lien.  Inre L.  <tl 
Lancashire  Paper  Mills  Co.,  Id.  36  ;  58  L.  T.  798,  cor.  Id.  An  agreement 
giving  a  vendor  a  lien,  analogous  to  the  ordinary  vendor's  lien,  is  now  a 
bill  of  sale  ;  Cobvrn  v.  Collins,  35  Ch.  D.  373  ;  unless  it  is  a  pledge  by 
letter  of  hypothecation  in  the  ordinary  course  of  trade ;  Ex  pte,  N.  W. 
Bank,  L.  B..,  15  Eq.  69.  A  memorandum  in  writing  of  a  sale  of  goods, 
essential  to  its  validity,  under  the  Stat,  of  Frauds,  s.  17  (now  replaced  by 
the  S.  of  G.  Act,  1893,  s.  4),  is  an  assurance  within  the  B.  of  S.  Act,  1878, 
s.  4.  Evans  x.  Boberts,  36  Ch.  D.  196.  An  agreement  by  a  brewer  to 
let  a  public-house,  gave  him  the  same  right  to  distrain  for  the  price  of 
liquor  sold  as  he  had  for  rent ;  it  was  held  this  provision  was  distinct 
from  the  rest  of  the  agreement  and  was  a  licence  to  take  possession  of 
chattels  as  security  for  a  debt,  within  sect.  4,  and  therefore  a  bill  of  sale 
and  void.     Stevens  v.  Marston,  60  L.  J.,  Q.  B.  192,  C.  A. 

An  agreement  for  the  purchase  by  B.  of  furniture  from  A.  on  "  the  hire 
svstem,"  whereby  B.  hires  the  furniture  of  A.,  on  the  terms  that  it  shall 
become  B.'s  property  when  certain  instalments  have  been  paid,  witli 
liberty  to  A.  to  seize  the  furniture  on  default  by  B.  to  pay  any  instal- 
ment, is  not  a  bill  of  sale  granted  by  B.,  for  the  property  in  the  furniture 
remains  in  A.  until  all  the  instalments  are  paid.  Ex  pte.  Crawconr,  9' 
Ch.  D.  419,  C.  A.  ;  McEntire  v.  Crossley,  (1895)  A.  C.  457,  D.  P.  It  makes 
no  difference  that  the  furniture  originally  belonged  to  B.  and  was  sold  by 
him  to  A.  on  the  terms  that  B.  should  so  repurchase  it  on  the  "  hire 
system  "  above  described,  for  a  contract  of  sale  coupled  with  an  option 
of  purchase  differs  entirely  from  a  mortgage.  N.  Central  Wagon  Co.  x. 
Manchester,  <£e.  By.  Co.,  13  Ap.  Ca.  554,  567,  per  Ld.  Macnaghten.  In 
such  case,  however,  the  real  nature  of  the  transaction  must  be  inquired 
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into  by  oral  evidence,  beyond  the  mere  hiring  agreement,  and  if  it  be 
merely  a  device  for  giving  A.  security  for  a  loan  to  B.,  to  be  repaid  by 
instalments,  so  as  to  evade  the  B.  of  S.  Acts,  the  written  hiring  agreement 
■signed  by  B.  will  be  a  bill  of  sale,  and  the  security  will  be  void  if  not 
registered,  whether  against  the  trustee  in  bankruptcy  of  A. ;  In  re  Watson, 
25  Q.  B.  D.  27,  C.  A.;  or  against  A.  himself;  Madell  v.  Thomas,  (1891) 
1  Q.  B.  230,  C.  A. ;  Beckett  v.  Toiuer  Assets  Co.,  (1891)  1  Q.  B.  638,  C.  A. 
AVhere  the  hiring  agreement  is  not  a  bill  of  sale,  neither  is  a  mortgage  to 
C.  by  A,,  of  his  interest  therein.     Ex  pte.  Rawlings.  22  Q.  B.  D.  193,  C.  A. 

Sub-mortgages  of  registered  bills  of  sale  do  not  fall  within  sect.  4,  ante, 
p.  1181,  but  within  sect.  10,  ante,  p.  1183,  and  do  not  therefore  require 
registration.     Ex  pte.  Turquand,  14  Q.  B.  D.  636,  C.  A. 

The  exceptions  in  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1181,  relating  to 
bills  of  sale,  include  an  informal  agreement  for  a  marriage  settlement ; 
Wenman  v.  Lyon,  (1891)  1  Q.  B.  634  ;  (1891)  2  Q.  B.  192,  C.  A. ;  but  not 
a  post-nuptial  settlement  in  trustees  for  the  benefit  of  wife  and  children  ; 
Fowler  v.  Foster,  28  L.  J.,  Q.  B.  210  ;  Ashton  v.  Blackshaw,  L.  R.,9  Eq. 
510 ;  unless  made  in  pursuance  of  ante-nuptial  articles,  for  in  such  case 
the  articles  form  the  real  settlement.  See  Wenman  v.  Lyon,  supra. 
The  exceptions  include  a  bill  of  sale  of  a  ship,  even  though  neither  the 
ship  nor  the  bill  of  sale  are  registered  under  the  Merchant  Shipping  Act, 
1894.  Union  Bank  of  London  v,  Lenanton,  3  C.  P.  B.  243,  C.  A.  See 
also  Sivainston  v.  Clay,  32  L.  J.,  Ch.  503.  So  a  dumb  barge  propelled  by 
oars  ;  Gapp  v.  Bond,  19  Q.  B.  D.  200,  C.  A.  ;  or  a  hopper  barge.  See 
The  Mac,  7  P.  D.  126,  C.  A.  So  they  include  a  letter  of  hypothecation, 
given  in  the  ordinary  course  of  business.  See  Ex  pte.  Close  and  other 
cases  cited  ante,  p.  1187.  As  to  an  assignment  for  the  benefit  of  creditors, 
see  General  Furnishing,  dtc.  Co.  v.  Venn,  2  H.  &  C.  153  ;  32  L.  .J.,  Ex. 
220;  Boldero  v.  L.  d  Westminster  Discount  Co.,  5  Ex.  D.  47  ;  Hadleu  v. 
Beedon,  (1895)  1  Q.  B.  646. 

A  bill  of  sale  of  personal  property  in  Scotland,  to  which  country  the 
act  does  not  apply  (see  B.  of  S.  Act,  1878,  s.  24,  ante,  p.  1185),  is  not 
within  the  act.     Coote  v.  Jecks,  L.  R.,  13  Eq.  597. 

Under  the  B.  of  S.  Act,  1878,  ss.  4,  5,  7,  a  mortgage  of  freehold  lands 
by  its  owner  does  not  require  registration,  for  the  property  in  the  fixtures, 
including  "  trade  machinery  "  (see  sect.  5,  ante,  p.  1182),  passes  as  part  of 
the  freehold,  even  although  trade  machinery  is  in  terms  conveyed.  I?i  re 
Yates,  38  Ch.  D.  112,  C.  A. ;  In  re  Brooke,  (1894)  2  Ch.  600.  Where, 
however,  the  mortgage  gives  the  mortgagee  some  right  over  the  trade 
machinery  which  he  would  not  otherwise  have  had,  it  requires  registration. 
Small  v.  National  Provincial  Bank  of  England,  (1894)  1  Ch.  686. 
Under  the  B.  of  S.  Act,  1854,  where  a  lessee  of  land  for  years,  the 
absolute  owner  of  fixtures  thereon,  by  way  of  mortgage,  sub-demised  the 
land,  and  assigned  the  fixtures,  he  dealt  with  them  in  their  character  as 
fixtures  separate  from  the  ownership  of  the  land,  and  the  deed  required 
registration.  Hawtry  v.  Butlin,  L.  R.,  8  Q.  B.  290;  Ex  pte.  Daglish, 
L.  R.,  8  Ch.  1072  ;  Ex  pte.  Brown,  9  Ch.  D.  389,  C.  A.  The  test  was 
whether  the  deed  gave  the  mortgagee  power  to  enter  and  sever  the 
fixtures  and  deal  with  them  separately,  if  so,  the  deed  required  registra- 
tion ;  but,  if  it  merely  gave  him  the  use  of  the  fixtures  during  the  term, 
it  was  otherwise.  Ex  pte.  Barclay,  L.  R.,  9  Ch.  576  ;  Ex  pte.  Alexander, 
A  Ch.  D.  503.  See  also  Southport,  dc.  Banking  Co.  v.  Thompson, 
37  Ch.  B.  64,  C.  A.  So  in  the  case  of  a  freehold  mortgage,  Johns  v.  Ware, 
(1899)  1  Ch.  359.  The  distinction  above  stated  applies  under  the  B.  of  S. 
Act,  1878,  in  the  case  of  trade  machinery;  Small  v.  National  Provincial 
Bank  of  England ;  In  re  Yates,  supra;  but  not,  it  seems,  in  any  other 
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case,  since  under  sect.  7,  ante,  p.  1182,  which  is  retrospective  in  its 
operation,  a  mortgage  with  the  land,  of  fixtures,  not  being  trade 
machinery,  does  not  now  require  registration.  S.  C,  38  Ch.  D.  120,  per 
Cotton,  L.J.  See  further  on  this  section  Ex  pte.  Moore  d  Robinson's 
Baiiking  Co.,  14  Ch.  D.  379.  The  trade  machinery  excepted  by  sect.  5, 
ante,  p.  1182,  are  not  personal  chattels  within  the  act  for  any  purpose. 
Ex  pte.  Byrne,  20  Q.  B.  D.  310,  C.  A. ;  Topham  v.  Greenside  Glazed 
Firebrick  Co.,  37  Ch.  D.  281.  An  equitable  mortgage  of  land  and 
buildings  with  fixtures,  by  deposit  of  deeds  only,  is  governed  by  the  same 
rules  as  a  mortgage  %  deed.  Ex  pte.  Ttveedie,  5  Ch.  D.  559.  The 
undivided  share  of  a  partnership,  part  of  the  property  of  which  includes 
fixtures,  is  not  included  in  the  term  fixtures.  Ex  pte.  Fletcher,  8  Ch.  D. 
218.     See  further,  Ex  pte.  Brown,  ante,  p.  1189. 

An  agreement  in  writing  between  A.  and  B.,  bj-  which  it  was  agreed 
that  B.  should  build  on  A.'s  land,  and  which  provided  that  all  materials 
brought  by  B.  on  the  land  should  become  the  property  of  A.,  is  not  a  bill 
of  sale  under  the  B.  of  S.  Act,  1878,  s.  4.  Beeves  v.  Barlow,  12  Q.  B.  D. 
436,  C.  A.  But  it  is  otherwise  where  there  is  a  mortgage  by  B.  to  A.  of 
land  and  buildings  in  course  of  erection  thereon,  and  of  building  materials 
brought  thereon,  which  B.  covenanted  should  be  considered  as  part  of 
the  fee  simple  of  the  land,  with  a  licence  to  A.  to  enter  and  sell  the 
materials  on  default  of  payment  of  the  mortgage  money,  for  such 
mortgage  is  a  bill  of  sale  so  far  as  relates  to  the  materials.  Climp>son  v. 
Coles,  23  Q.  B.  D.  465. 

An  agreement,  providing  that  an  agent  shall  be  covered  for  his 
expenses  by  the  stock  of  his  principal's  goods  in  his  hands,  is  not  a  bill 
of  sale.     Morris  v.  Delobbel-Flipo,  (1892)  2  Ch.  352. 

Growing  crops,  although  not  severed,  are  personal  chattels  within  the 
B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1181,  where  they  are  assigned  separately 
from  the  land  whereon  thev  grow.     See  also  sect.  7.  ante,  p.  1182. 

By  the  B.  of  S.  Act,  1882,  s.  4,  ante,  p.  1185,  a  bill  of  sale  given  as 
security  for  money  must  have  a  schedule  containing  an  inventory  of  the 
goods  specifically  described  therein,  and  is  void,  except  as  against  the 
grantor,  in  respect  of  goods  not  so  specifically  described.  By  sect.  5, 
ante,  p.  1185,  the  bill  of  sale  is,  except  as  against  the  grantor,  void  as  to 
any  goods  so  described,  not  his  property  at  the  time  of  execution  of  the 
bill  of  sale  ;  but  by  sect.  6,  the  provisions  of  sects.  4,  5.  ante,  p.  1185,  do 
not  apply  (1)  to  growing  crops  separately  charged,  or  (2)  to  fixtures 
separately  assigned,  or  trade  machinery,  &c,  used  on  the  land,  &c,  in 
substitution  for  like  fixtures,  &c,  specifically  described.  And  by  sect.  9 
such  a  bill  of  sale  is  void — if  not  in  the  form  given  by  the  schedule,  or 
(sect.  12)  if  given  in  consideration  for  less  than  307.  Vide  post,  pp.  1200 
et  seq. 

A  policy  of  assurance  is  a  chose  in  action.  Ex  pte.  Ibbetson,  8  Ch.  D. 
519,  C.  A.  So  is  an  undivided  share  in  a  partnership.  Ex  pte.  Fletcher, 
Id.  218. 

The  construction  of  theB.  of  S.  Act,  1878,  s.  4,  as  to  apparent  possession 
is,  "  that  the  goods  shall  be  deemed  in  the  apparent  possession  of  the 
vendor  as  long  as  they  are  on  premises  occupied  by  him,  if  nothing  more 
has  been  done  to  them  than  the  mere  formal  taking  possession;  "  Govgh 
v.  Everard,  2  H.  &  C.  1,  12  ;  32  L.  J.,  Ex.  210,  214,  per  Bramwell,  B.  ; 
followed  in  Smith  v.  Wall,  18  L.  T.  183,  H.  T.  1868,  Ex. ;  if,  however, 
the  vendee  have  taken  actual  possession  of  the  goods,  and  they  no  longer 
appear  to  be  in  the  possession  of  the  vendor,  the  goods  are  not  within 
sects.  4,  8,  notwithstanding  they  remain  on  premises,  &c,  occupied  by 
the   vendee.      S.   CC.      It    is    immaterial  that    the    grantee  has   taken 
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possession  by  means  that  would  per  se  have  been  a  fraudulent  preference. 
Ex  pte.  Symmons,  14  Ch.  D.  693.  The  possession  may  be  taken,  among 
other  ways,  by  packing  up  the  goods  for  removal ;  Ex  pie.  Jay,  L.  R.,  9 
Ch.  697  ;  or  by  advertising  them  for  sale  as  the  goods  of  the  grantor  sold 
under  a  bill  of  sale.  Emanuel  v.  Bridger,  L.  R..  9  Q.  B.  286  ;  Smith  v. 
Wall,  ante,  p.  1190.  But,  it  is  not  sufficient  merely  to  advertise  the  goods 
for  sale,  although  the  advertisement  refers  to  a  solicitor  for  particulars, 
as  it  does  not  appear  that  the  sale  is  not  by  the  grantor  himself.  Ex  pte. 
Lewis,  L.  R.,  6  Ch.  626.  And  a  demand  merely,  or  an  unsuccessful 
attempt  to  obtain  possession,  does  not  take  the  goods  out  of  the  act. 
Ancona  v.  Rogers,  1  Ex.  D.  285.  Possession  of  a  bailee  is  possession  of 
his  bailor,  and  cannot  be  altered  by  a  demand  made  on  the  former. 
S.  C.  See  further  Ex  pte.  Fletcher,  5  Ch.  D.  809,  C.  A.  Nor  is  it 
sufficient  to  obtain  a  conditional  order  appointing  a  receiver,  until  the 
condition  has  been  satisfied.  Edwards  v.  Edwards,  2  Ch.  D.  291,  C.  A. 
Where  a  man  is  sent  into  possession,  and  remains  there  without  inter- 
fering with  the  use  of  the  goods  by  the  grantor,  this  is  a  mere  formal 
possession  within  sect.  4.  Ex  pte.  Hooman,  L.  R.,  10  Eq.  63.  But,  where 
the  sheriff  is  in  possession  of  the  goods  in  the  ordinary  way,  under  an 
execution,  they  cease  bo  be  in  the  apparent  possession  of  the  execution 
debtor.  Ex  pte.  Saffery,  16  Ch.  D.  668,  C.  A.  The  occupation  of  the 
grantor,  intended  by  the  section,  is  an  actual  de  facto  occupation  :  a  con- 
structive occupation  is  insufficient.  Robinson  v.  Briggs,  L.  R.,  6  Ex.  1. 
Where  a  wife  buys  of  her  husband  the  furniture  in  the  house  in  which 
she  is  living  with  him,  and  they  continue  living  there  as  before,  the  pos- 
session follows  the  title,  and  is  that  of  the  wife.  Ramsay  v.  Margrett, 
(1894)  2  Q.  B.  18,  C.  A. 

A  bill  of  sale  of  goods,  followed  by  open  delivery  and  possession, 
Piercy  v.  Humphreys,  17  L.  T.  456,  H.  T.  1868,  Stuart,  V.-C. ;  or,  of 
goods  not  actually  in  the  possession  of  the  assignor  at  or  after  the  time  of 
execution  of  process,  Minister  v.  Price,  1  F.  &  F.  686,  Willes,  J. ;  requires 
no  registration ;  unless  given  as  security  for  money  ;  see  B.  of  S.  Act, 
1882,  s.  8,  ante,  p.  1186. 

The  B.  of  S.  Act,  1878,  s.  6,  ante,  p.  1182,  expressly  excepts  a  mining 
lease.  And  such  lease  may  contain  a  power  to  distrain  for  rent  not  only 
on  the  mine  demised,  but  on  any  adjoining  or  neighbouring  collieries. 
Lee  v.  Roundwood  Colliery  Co.,  (1897)  1  Ch.  373.  So  it  does  not  avoid 
the  ordinary  attornment  clause  in  a  mortgage  of  land,  so  as  to  destroy  the 
relation  of  landlord  and  tenant  thereby  created  between  the  mortgagee 
and  mortgagor  ;  Mumford  v.  Collier,  25  Q.  B.  D.  279 ;  but  so  far  as  it 
gives  the  mortgagee  a  power  of  distress  as  security  for  the  payment  of 
interest  in  arrear,  it  is  to  be  deemed  a  bill  of  sale.  S.  C. ;  Ex  pte.  Kennedy, 
21  Q.  B.  D.  384,  C.  A.  The  proviso  applies  only  where  the  mortgagee 
has  taken  actual  possession  of  the  premises  and  has  subsequently  demised 
them  to  the  mortgagor,  and  not  to  a  case  where  the  demise  has  been 
created  by  the  mortgage  deed  itself.  S.  C.  ;  Green  v.  Marsh,  (1892) 
2  Q.  B.  330,  C.  A.  Nor  is  it  sufficient  that  the  terms  of  attornment 
should  have  been  modified  by  a  subsequent  letter  from  the  mortgagor  to 
the  mortgagee.     S.  C. 

The  B.  of  S.  Act,  1878,  s.  8,  ante,  p.  1182,  and  the  B.  of  S.  Act,  1882,  s.  8, 
ante,  p.  1186,  require  that  the  bill  of  sale  shall  be  duly  attested  and  regis- 
tered. The  attestation  of  bills  of  sale  under  the  B.  of  S.  Act,  1878,  is  regu- 
lated by  sect.  10  (1),  ante,  p.  1183,  and  that  under  the  B.  of  S.  Act,  1882,  by 
sect.  10,  ante,  p.  1186.  The  registration  is  regulated  by  the  B.  of  S.  Act, 
1878,  s.  10  (2),  ante,  p.  1183,  and  the  decisions  thereon  are  collected  post, 
pp.  1194  c t  seq.    Sect.  8  of  each  act  also  enacts  that  the  bill  of  sale  shall  set 
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forth  the  consideration  for  which  it  was  given.  The  consideration  to  be 
stated,  is  the  sum  then  advanced  to  the  grantor,  and  not  necessarily  the 
amount  the  bill  of  sale  was  given  to  secure.  Ex  pte.  Challinor,  16  Ch.  D. 
260,  C.  A.  Thus,  where,  in  addition  to  a  present  advance,  the  bill  of  sale 
is  given  to  secure  a  sum  advanced  under  a  prior  mortgage,  it  is  not 
necessary  that  the  latter  sum  should  be  correctly  stated.  S.  C.  It  is 
sufficient  to  state  the  consideration,  as  it  would  properly  have  been  stated, 
independently  of  the  act ;  and  it  is  not  necessary  to  state  a  collateral 
agreement  between  the  grantor  and  grantee  as  to  its  application,  e.g.,  in 
payment  of  a  previously  existing  debt  from  the  grantor  to  the  grantee. 
Ex  pte.  National  Mercantile  Bank,  15  Ch.  D.  42,  C.  A.  ;  Ex  pte.  Bolland, 

21  Ch.  D.  543,  C.  A. ;  Ex  pte.  Challinor,  supra,  explained  in  Ex  pte.  Rolph, 
19  Ch.  D.  98,  C.  A. ;  and  Ex  pte.  Firth,  Id.  419,  C.  A.  See  also  Thomas 
v.  Searles,  (1891)  2  Q.  B.  408,  C.  A.  So,  moneys  paid  at  the  request  of 
the  grantor  may,  in  the  absence  of  mala  fides,  be  stated  to  be  paid  to  him. 
Hamlyn  v.  Betteley,  5  C.  P.  D.  327.  See  also  Ex  pte.  Hunt,  13  Q.  B.  D.  36. 
It  is  sufficient  if  it  appear  from  the  terms  of  the  instrument  what  the 
consideration  really  was.  Roberts  v.  Roberts,  Id.  794,  C.  A.  And  it  is 
not  necessary  that  the  money  stated  as  the  consideration  should  actually 
pass,  an  allowance  in  account  is  sufficient.  Credit  Co.  v.  Pott,  6  Q.  B.  D. 
295,  C.  A.;  Ex  pte.  Nelson,  W.  N.  1887,  p.  7,  C.  A.;  Ex  pte.  Johnson, 
26  Ch.  D.  338,  C.  A.  But  where  the  grantor  owed  the  grantee  40^.,  who 
then  advanced  him  a  further  50Z.,  on  the  terms  that  a  bill  of  sale  should 
be  given  for  both  amounts,  and  the  consideration  was  therein  stated  to  be 
"the  sum  of  901.  now  due  and  owing,"  this  was  held  to  be  untrue. 
Davies  v.  Jenkins,  (1900)  1  Q.  B.  133.  So  where  part  of  the  advance, 
stated  in  the  bill  of  sale  as  the  consideration  therefor,  is  retained 
by  the  grantee  for  sums  not  due  from  the  debtor,  a,t  the  time  of 
the  execution  thereof,  e.g.,  for  interest,  or  costs,  or  other  expenses 
incurred  in  the  preparation  of  the  bill  of  sale,  so  that  the  statement  as 
to  the  amount  of  the  advance  is  a  mere  sham,  sect.  8  is  not  satisfied. 
Hamilton  v.  Chaine,  7  Q.  B.  D.  319,  C.  A. ;  Ex  pte.  Charing  Cross,  tic. 
Bank,  16  Ch.  D.  35,  C.  A.;  Ex  pte.  Firth,  supra;  Richardson  \.  Harris, 

22  Q.  B.  D.  268,  C.  A.  And  an  agreement  to  pay  a  sum  of  money  at  a 
future  date,  is  not  sufficiently  described  as  a  sum  paid  at  or  before 
the  execution  of  the  deed.  Ex  pte.  Rolph,  supra.  So  the  surrender 
of  a  promissory  note  for  16Z.,  payable  by  the  grantor  to  the  grantee,  by 
instalments  not  due,  cannot  be  treated  as  a  cash  payment  of  16Z. 
Darlow  v.  Bland,  (1897)  1  Q.  B.  125,  C.  A.  It  is  not  sufficient  that  the 
receipt  at  the  foot  of  the  deed  should  explain  the  transaction.  Ex  pte. 
Charing  Cross,  dtc.  Bank,  supra.  So  a  bill  of  sale  is  void  if  it  do  not 
on  its  face  show  the  real  agreement,  but  is  dependent  for  its  effect  on 
some  other  document.  Sharp  v.  Brown,  38  Ch.  D.  427.  But  a  prior 
agreement  that  the  money,  which  was  in  fact  paid  by  the  grantee  E., 
should  be  in  part  applied  by  the  grantor,  W.,  to  the  retirement  of  a 
promissory  note  then  current,  on  which  E.  andW.  were  both  liable,  need 
not  be  stated.  Ex  pte.  Eynon,  (1900)  1  Q.  B.  96.  Where  a  bill  of  sale 
executed  to  secure  an  actual  advance  of  1,500Z.  was  found  to  be  void 
owing  to  some  of  its  clauses,  and  a  new  bill  of  sale  was  four  days 
afterwards  made  in  substitution  therefor,  the  consideration  of  the  latter 
was  held  to  be  truly  stated  as  "1,500Z.  now  paid."  Ex  pte.  Allam, 
14  Q.  B.  D.  43.  See  Ex  pte.  Tweedale,  (1892)  2  Q.  B.  216.  A  collateral 
agreement  not  to  register  the  bill  of  sale  need  not  be  stated  therein. 
Ex  pte.  Popple-well,  21  Ch.  D.  73,  C.  A.  The  B.  of  S.  Act,  1878,  s.  8, 
applies  to  absolute  bills  of  sale.  Tuck  v.  Southern  Counties  Deposit 
Bank,  42  Ch.  D.  471,  C.  A. 
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No  registration  is  necessary  under  the  15.  of  S.  Act,  1878,  s.  8.  or  the 
B.  of  S.  Act,  1882,  s.  8,  ante,  pp.  1182,  1186,  where  goods  are  seized  under 
&fi.fa.  within  7  clear  [see  B.  of  S.  Act,  1878,  s.  10  (2),  and  B.  of  S.  Act, 
1882,  s.  8]  days  after  the  making  of  the  bill  of  sale.  Marples  v.  Hartley, 
3  E.  &  E.  610  ;  3U  L.  J.,  Q.  B.  92.  And,  under  similar  circumstances, 
imperfect  registration  will  not  impair  its  effect.  Banbury  v.  White, 
2  H.  &  C.  300 ;  32  L.  J.,  Ex.  258.  An  unregistered  bill  of  sale  under  the 
B.  of  S.  Act,  1878,  is  void  only  as  against  the  persons  mentioned  in 
sect.  8,  and  is  good  against  the  grantor.  Davis  v.  Goodman,  5  C.  P.  D. 
128,  C.  A.  But  a  bill  of  sale  under  the  B.  of  S.  Act,  1882,  if  unregistered 
is  altogether  void  by  sect.  8,  ante,  p.  1186. 

Under  the  B.  of  S.  Act,  1878,  the  grantee  of  an  unregistered  bill  of  sale 
is  allowed  in  bankruptcy,  as  against  the  grantor's  trustee,  a  charge  on  the 
goods  to  the  amount  of  prior  charges,  which  would  have  been  valid  against 
the  trustee,  and  which  have  been  paid  off  by  the  grantee,  as  in  the  case  of 
an  execution  on  the  goods;  Ex  pte.  Mutton,  L.  K.,  14  Eq.  178;  or,  of  a 
prior  registered  bill  of  sale  thereon;  Ex  pte.  Harris,  L.  R.,  19  Eq.  253  ; 
and  this  principle  would  seem  to  apply  at  law.     See  Fawcett  v.  Fearne, 

6  Q.  B.  20,  30. 

The  B.  of  S.  Act,  1878,  s.  8,  avoids  an  unregistered  bill  of  sale  as  against 
an  execution  creditor,  so  far  onlj'  as  is  necessary  to  satisy  the  execution. 
Ex  pte.  Blaiberg,  23  Ch.  D.  254,  C.  A.  Where,  therefore,  the  grantee  of 
an  unregistered  bill  of  sale  has  taken  possession  during  the  execution  and 
before  bankruptcy,  and  the  execution  is  avoided  by  bankruptcy,  the  title 
of  the  holder  of  the  bill  of  sale  becomes  effectual.  S.  C.  The  B.  of  8. 
Act,  1882,  s.  8,  however,  avoids  altogether  a  bill  of  sale  given  as  security 
for  money  unless  it  is  registered.  See  Hcseltine  v.  Simmons,  (1892) 
2  Q.  B.  547,  p>ost,  p.  1200. 

Under  the  B.  of  S.  Act,  1878,  s.  10,  ante,  p.  1184,  successive  registered 
bills  of  the  same  chattels  have  priority  in  the  order  of  their  dates  of 
registration.  Hence  the  grantee  of  a  registered  bill  of  sale  has  priority 
over  the  grantee  under  an  earlier  unregistered  bill ;   Connelly  v.  Steer, 

7  Q.  B.  D.  520,  C.  A. ;    even  although  the  latter  went  into  possession 
under  his  bill  of  sale.     Lyons  v.  Tucker,  Id.  523. 

Where  goods,  formerly  belonging  to  A.,  are  by  an  unregistered  bill  of 
.sale,  vested  in  B.  as  trustee  for  C,  with  power  of  sale,  a  registered  bill  of 
sale  by  C,  with  B.'s  concurrence,  to  D.,  is  void  as  against  the  execution 
creditor  of  A.,  who  had  remained  in  apparent  possession  of  the  goods. 
Chapman  v.  Knight,  5  C.  P.  D.  308. 

The  rights  of  the  execution  creditor  are  not  affected  by  notice  of  an 
unregistered  bill  of  sale.      Edwards  v.  Edwards,  2  Ch.  D.  291,  C.  A. 

Where  A.  and  B.  being  joint  tenants  of  chattels  give  a  bill  of  sale  of 
them  which  is  not  registered,  and  A.  alone  becomes  bankrupt,  the  bill  of 
.sale  is  void  as  to  A.'s  moiety  only.     Ex  pte.  Brown,  9  Ch.  D.  389,  C.  A. 

The  mortgagee  of  goods  under  a  registered  bill  of  sale  cannot  tack 
a  prior  mortgage  of  other  property  of  the  mortgagor,  so  as  to  defeat 
an  execution  creditor  who  has  seized  the  goods.  Chcsworth  v.  Hunt, 
5  C.  P.  D.  266. 

An  unregistered  bill  of  sale  given  by  a  company,  was  not  void  as 
against  the  liquidator  of  the  company  when  it  is  afterwards  wound 
up.  In  re  Marine  Mansions  Co.,  L.  R.,  4  Eq.  601.  Nor  is  it  so  under 
the  J.  Act,  1875,  s.  10,  ante,  p.  308.  See  Tadman  v.  D'Epineuil, 
20  Ch.  B.  217.  Nor  does  that  section  make  an  unregistered  bill  of  sale 
void  against  the  unsecured  creditors  of  the  insolvent  estate  of  the  grantor. 
S.  C.  See  further  ante,  p.  1150.  But  under  the  B.  of  S.  Act,  1882,  s.  8, 
ante,  p.  1186,  any  unregistered  bill  of  sale,  given  as  security  for  money, 
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is  void  ;  Attenborough's  case,  28  Ch.  1).  682  ;  even  as  against  the  grantor. 
Ex  pte.  Parsons,  16  Q.  B.  D.  532,  545,  546,  per  C.  A.  Registered  debentures 
of  a  company  are  not  within  the  B.  of  S.  Acts,  vide  post,  pp.  1203,  1204. 

The  B.  of  S.  Act,  1878,  s.  8,  avoids  bills  of  sale  as  to  goods  in  the 
apparent  possession  of  the  grantor  at  the  time  of  the  filing  of  the  petition 
for  bankruptcy,  and  there  is  no  relation  back  for  the  purpose  of  avoiding 
the  bill  of  sale ;  and  by  sect.  20,  ante,  p.  1185,  goods  comprised  in  a 
registered  bill  of  sale  are  not  within  the  reputed  ownership  of  the  grantor 
of  the  bill  of  sale.  See  hereon,  Ex  pte.  Kahen,  21  Ch.  D.  871.  But 
these  sections  are  repealed  as  to  bills  of  sale  given  as  security  for  money, 
vide  ante,  pp.  1185,  1187,  and  such  bills  of  sale  are  void  if  unregistered, 
under  B.  of  S.  Act,  1882,  s.  8.  The  B.  of  S.  Acts  override  the  protecting  pro- 
visions of  the  Bky.  Act,  1883,  s.  49.     See  Ex  pte.  Attwater,  5  Ch.  D.  27,  C.  A. 

Under  the  B.  of  S.  Act,  1878,  s.  9,  ante,  p.  1183,  a  bill  of  sale  executed 
within  or  on  the  expiration  of  7  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale,  is  void  in  so  far  as  it  comprises  goods  in  the 
prior  bill  of  sale,  unless  the  second  bill  was  made  for  the  bond  fide 
purpose  of  correcting  a  material  error  in  the  prior  bill.  But  this  section 
does  not  avoid  a  bill  of  sale  given  in  pursuance  of  a  prior  oral  agreement. 
Ex  pte.  Hauxwell,  23  Ch.  D.  626,  C.  A. 

Bills  of  sale  executed  on  or  after  Jan.  1st,  1879,  must  [sects.  8,  10  (1), 
ante,  pp.  1182,  1183]  have  been  attested  by  a  solicitor.  And  these 
sections  are  still  in  force  as  to  bills  of  sale  not  given  as  a  security  for 
money.  Casson  v.  Churchley,  53  L.  J.,  Q.  B.  335.  By  the  B.  of  S.  Act, 
1882/ s.  10,  ante,  p.  1183,  this  provision  is,  however,  repealed  as  to  bills 
of  sale  given  as  security  for  money,  executed  on  or  after  Nov.  1st,  1882, 
but  such  bills  must  be  attested  by  one  or  more  credible  witnesses,  not 
being  a  party  or  parties  thereto.  Bills  of  sale  can  therefore  only  be 
proved  by  calling  the  attesting  witness :  vide  ante,  p.  133  ;  or  by  means 
of  an  office  copy  under  B.  of  S.  Act,  1878,  s.  16,  ante,  p.  1184.  In  the 
case  of  bills  of  sale  not  given  as  security  for  money,  the  attestation  must 
state  that  before  the  execution  of  the  bill  of  sale  the  effect  thereof  was 
explained  to  the  grantor  by  the  attesting  witness  ;  but  the  act  does  not 
require  that  such  explanation  should,  in  fact,  have  been  given.  Expte. 
National  Mercantile  Bank,  15  Ch.  D.  42,  C.  A.  Where  the  grantee  is  a 
solicitor,  attestation  by  him  is  insufficient;  Seal  v.  Claridge,  7  Q.  B.  D. 
516,  C.  A. ;  but  the  solicitor  of  the  grantee  may  attest.  Penwarden  v. 
Boberts,  9  Q.  B.  D.  137.  As  to  bills  of  sale  executed  prior  to  Jan.  1st, 
1879,  it  seems  there  is  no  occasion,  notwithstanding  the  terms  of  the 
B.  of  S.  Act,  1854,  s.  1,  for  a  bill  of  sale  to  be  attested ;  it  may,  therefore, 
be  proved  without  calling  the  attesting  witness,  even  if  there  be  one  ; 
vide  ante,  p.  133. 

The  registration  will  not  be  avoided  by  merely  clerical  errors  in  the 
copy  filed,  which  could  not  mislead.  Ex  pte.  Kahen,  supra ;  Sharp  v. 
Brown,  38  Ch.  D.  427 ;   Thomas  v.  Boberts,  (1898)  1  Q.  B.  657. 

The  B.  of  S.  Act,  1878,  s.  10  (2),  ante,  p.  1183,  requires  the  original  bill 
of  sale  to  be  registered.  Hence  if  the  bill  be  destroyed  before  registration, 
registration  is  impossible,  and  the  bill  of  sale  will  be  void  under  the 
circumstances  mentioned  in  sect.  8,  ante,  p.  1182,  or  under  the  B.  of  S. 
Act,  1882,  s.  8.  It  also  requires  the  registration  of  every  schedule  or 
inventory  annexed  or  referred  to  in  the  bill  of  sale,  but  this  does  not 
include  that  of  a  catalogue  referred  to  in  the  schedule.  Davidson  v. 
Carlton  Bank,  (1893)  1  Q.  B.  82,  C.  A. 

The  affidavit  required  by  sect.  10  (2),  and  not  the  bill  only,  must 
contain  the  description  of  the  residence  and  occupation  of  the  grantor  ; 
Hatton  v.  English,  7  E.  &  B.  94;    26  L.  J.,  Q.  B.  161 ;    and  also  of  the 
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attesting  witness;  Brodrick  v.  Scale,  L.  R.,  6  C.  P.  98;  and,  of  every 
one,  if  more  than  one.  Nicholson  v.  Cooper,  27  L.  J.,  Ex.  393.  An 
attesting  witness's  description  of  himself  as  deponent  is  sufficient.  S.  C; 
Foulger  v.  Taylor,  5  H.  &  N.  202  ;  S.  C,  sub  nom.    Wilcoxon  v.  Searby, 

29  L.  J.,  Ex.  154;  Blaiberg  v.  Parke,  10  Q.  B.  I).  90;  see  Ex  pte. 
Lowenthal,  L.  R.,  9  Ch.  324.  Where  the  affidavit  refers  to  the  bill  of 
sale,  any  deficiencv  in  the  descriptions  may  be  supplemented  thereby; 
Jones  v.  Harris,  L.  R.,  7  Q.  B.  157  ;  Bouth  v.  Boublot,  1  E.  &  E.  850  ;  28 
L.  J.,  Q.  B.  240;  unless  the  one  contradict  the  other.  Murray  v. 
Mackenzie,  L.  R.,  10  C.  P.  625.  And  if  the  affidavit  do  not  refer  to  the 
bill  of  sale,  the  description  in  the  latter  cannot,  of  course,  be  used  to 
supplement  the  affidavit.  Pickard  v.  Bretz,  5  H.  &  N.  9  ;  29  L.  J., 
Ex.  18.  The  statute  does  not  expressly  provide  that  the  affidavit  shall 
state  the  name  of  the  grantor  :  if  his  real  name  is  stated,  it  is  no  objection 
to  the  registration  that  he  is  usually  known  by  another  name;  Ex pte. 
MlHattie,  10  Ch.  D.  398,  C.  A. ;  Stokes  v.  Spencer,  (1900)  W.  N.  141,  T.  S., 
Q.  B. ;  and  the  bill  of  sale  is  not  avoided  if  the  grantor's  name  be,  without 
the  knowledge  of  the  grantee,  intentionally  misstated.  Downs  v.  Salmon, 
20  Q.  B.  J).  775.  Where  there  were  joint  grantors,  of  whom  A.  alone  was 
bankrupt,  it  was  sufficient,  under  the  B.  of  S.  Act,  1878,  if  the  affidavit 
was  correct  as  to  A.  only.     Ex  pte.  Poppleivell,  21  Ch.  D.  73,  C.  A. 

The  object  of  the  statute  is  to  require  the  residence  to  be  stated  so 
fully,  that  persons,  about  to  give  credit,  may  have  sufficient  information 
to  guide  them  as  to  the  identity  of  the  man  they  intend  to  trust,  and 
consequently  his  residence  should  be  described  with,  not  too  minute,  but 
reasonable  certainty  and  sufficiency.     Hewer  v.  Cox,  3  E.  &  E.  428,  433  ; 

30  L.  J.,  Q.  B.  73,  75,  per  Wightman,  J.;  Jones  v.  Harris,  supra;  Ex 
pte.  MlHattie,  supra.  See  also  Thorp  v.  Browne,  L.  R.,  2  H.  L.  220  ; 
and  Briggs  v.  Boss,  L.  R.,  3  Q.  B.  268.  Thus,  where  the  grantor  resided 
at  A.,  and  carried  on  business  there,  and  at  B,  and  C,  it  was  held 
sufficient  to  state  his  residence  at  A.  Greenham  v.  Child,  24  Q.  B.  I).  29. 
Where  the  residence  is  sufficiently  stated,  an  erroneous  addition  thereto, 
not  calculated  to  mislead,  is  immaterial.  Hewer  v.  Cox,  supra  ;  Blount 
v.  Harris,  4  Q.  B.  I).  603.  The  place  of  business  of  the  witness,  or  of  his 
employer,  if  he  be  a  clerk,  is  sufficient.  Attenborough  v.  Thompson,  2 
H.  &  N.  559  ;  27  L.  J.,  Ex.  23  ;  Blackwell  v.  England,  8  E.  &  B.  541 ;  27 
L.  J.,  Q.  B.  124  ;  Simmons  v.  Woodward,  (1892)  A.  C.  100,  D.  P.  "  A  man 
may  fairly  be  said  to  reside  where  he  is  to  be  found  daily."  Ex  pte. 
Breull,  16  Ch.  D.  484,  487,  per  James,  L.J.  The  description  in  the 
affidavit  is  to  be  that  appropriate  at  the  time  of  the  filing  of  the  bill 
of  sale,  and  not  of  the  making.  Button  v.  O'Neill,  4  C.  P.  T>.  354,  C.  A. 
Where  the  proper  description  had  changed  between  those  two  periods, 
the  affidavit  of  the  latter  description  was  held  to  be  sufficient,  although 
framed  in  the  present  tense.  S.  C.  See  Ex  pte.  Kalien,  21  Ch.  D.  871. 
Sect.  10  (2)  also  requires  the  occupation  of  the  grantor  to  be  stated  in 
order  that  he  may  be  identified.  Sharp  v.  Brown,  38  Ch.  D.  427.  Where 
he  had  carried  on  the  occupation  of  a  contractor  and  financial  agent, 
it  was  held  that  he  was  properly  so  described,  although  not  then  actively 
engaged  in  such  business.  S.  C.  Where  the  grantor  was  a  commercial 
traveller  at  the  time  of  making  the  bill  of  sale,  it  was  held  insufficient  to 
describe  him  as  "  until  lately  "  a  commercial  traveller.  Castle  v.  Downton, 
5  C.  P.  D.  56.  It  is  not  a  sufficient  description  of  the  occupation  of  the 
assignor,  if  he  have  any  office  or  occupation,  to  term  him  simply 
"gentleman";  Allen  v.  'Thomp>son,  1  H.  &  N.  15;  25  L.  J.,  Ex.  249; 
Adams  v.  Graham,  33  L.  J.,  Q.  B.  71  ;  Ex  pte.  Hooman,  L.  R.,  10  Eq. 
63;  Brodrick  v.  Scale,  supra;  but,  if  termed  only  "gentleman,"  it  lies 
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on  the  party  impugning  the  bill  to  show  some  occupation  ;  Sutton  v. 
Bath,  3  H.  &  N.  382  ;  S.  C,  sub  nom.  Bath  v.  Sutton,  27  L.  J.,  Ex.  388 ; 
Smith  v.  Cheese,  1  C.  P.  D.  60  ;  a  person  who  has  never  had  an 
occupation;  Gray  v.  Jones,  14  C.  B.,  N.  S.  743;  or,  who  is  out  of 
employment ;  S.  C. ;  L.  &  Westminster  Loan,  Sc.  Co.  v.  Chase,  12  C.  B., 
N.  S.  730;  31  L.  J.,  C.  P.  314;  Morewood  v.  S.  Yorkshire  By.,  dtc.  Co., 

3  H.  &  N.  798;  28  L.  J.,  Ex.  114;  Smith  v.  Cheese,  supra;  may  be  so 
described.  The  term  "  gentleman  "  is  not  a  sufficient  description  of  a 
solicitor's  clerk  ;  Beales  v.  Tennant,  29  L.  J.,  Q.  B.  188  ;  Brodrick  v. 
Scale,  ante,  p.  1195  ;  even  though  he  had  previously  been  a  solicitor  ; 
Tuton  v.  Sanoner,  3  H.  &  N.  280  ;  27  L.  J.,  Ex.  293.  The  description 
"  gentleman  of  no  occupation  "  is  sufficient,  although  the  grantor  is  a 
dormant  partner  in  several  firms.  Feast  v.  Bobinson,  63  L.  J.,  Ch.  321. 
A  shipbroker  is  sufficiently  described  as  a  broker.     Gugen  v.  Sampson, 

4  F.  &  E.  974  ;  cor.  Channell,  B.  So,  a  clerk  in  the  Admiralty,  as  a 
"government  clerk."  Grant  v.  Shaw,  L.  R.,  7  Q.  B.  700.  Where  a 
description  is  prima  facie  sufficient,  it  lies  on  the  person  seeking  to 
impugn  it,  to  show  that  the  party  or  witness  is  not  what  he  is  described. 
S.  C. ;  Sutton  x.  Bath,  supra.  As  to  the  description  of  "accountant," 
see  Briggs  v.  Boss,  ante,  p.  1195,  and  Larchin  v.  N.  W.  Deposit  Bank, 
L.  R.,  8  Ex.  80 ;  L.  R.,  10  Ex.  64,  Ex.  Ch.  A  schoolmaster  is  insufficiently 
described  as  "  tutor."  Lee  v.  Turner,  20  Q.  B.  D.  ITS.  The  description 
of  C.  B.,  "  as  wife  of  A.  B.,"  is  insufficient  if  C.  B.  have  any  occupation. 
Kemble  v.  Addison,  1900)  1  Q.  B.  430.  As  to  what  signatures  are  those  of 
attesting  witnesses  ina  bill  of  sale  granted  bv  a  joint-stock  company,  see 
Shears  v.  Jacob,  L.  R.,  1  C.  P.  513,  and  Deffell  v.  White,  L.  R.,  2  C.  P. 
144,  cited  ante,  p.  135.  An  objection  as  to  the  sufficiency  of  the  affidavit 
must  be  taken  at  the  trial,  or  it  cannot  be  raised  afterwards.  Bath  v. 
Sutton,  27  L.  J.,  Ex.  388.  It  is  sufficient  if  the  affidavit  describe  the 
residence  and  description  of  the  grantor,  to  the  "  best  of  the  belief  "  of  the 
deponent.  Boe  v.  Bradshaw,  L.  R.,  1  Ex.  106.  The  bill  of  sale  and  the 
affidavit  are  to  be  filed  at  the  same  time.  Grindell  v.  Brendon,  6  C.  B., 
N.  S.  698  ;  58  L.  J.,  C.  P.  333. 

In  the  case  of  bills  of  sale  not  given  as  security  for  money,  and  there- 
fore under  the  B.  of  S.  Act,  1878,  s.  10  (1),  vide  ante,  p.  1183,  the  affidavit 
must  state  that  the  attesting  solicitor  was  present  and  witnessed  the  due 
execution  of  the  bill  of  sale  ;  it  is  insufficient  if  it  merely  verify  his 
signature  to  the  attestation  clause.  Ford  v.  Kettle,  9  Q.  B.  D.  139,  C.  A.; 
Sharpe  v.  Birch,  8  Q.  B.  D.  111.  It  need  not,  however,  state  that  the  bill 
of  sale  was  explained  to  the  grantor  by  the  attesting  witness.  Ex  pte. 
Bolland,  21  Ch.  D.  543,  C.  A. 

Under  Rules,  1883,  O.  xxxviii.  r.  16,  "  No  affidavit  shall  be  sufficient  if 
sworn  before  the  solicitor  acting  for  the  party  on  whose  behalf  the  affidavit 
is  to  be  used,  or  before  any  agent  or  correspondent  of  such  solicitor,  or 
before  the  party  himself."  R.  17  :  "  Any  affidavit  which  would  be  insuffi- 
cient if  sworn  before  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk,  or  partner."  These  rules  apply  to  the  affidavit  required 
by  the  B.  of  S.  Acts,  and  unless  it  complies  with  these  the  registration  is 
void.  Baker^  v.  Ambrose,  (1896)  2  Q.  B.  372.  The  commissioner  before 
whom  the  affidavit  was  sworn  need  not  describe  himself  as  such  in  the 
jurat.     Ex  pte.  Johnson,  26  Ch.  D.  338,  C.  A. 

The  B.  of  S.  Act,  1878,  ss.  8,  10  (2),  and  Id.,  1882,  s.  8,  ante,  pp.  1182, 
1186,  allows  7  clear  days  for  registration,  and  sect.  22,  ante,  p.  1185,  pro- 
vides that  if  the  registrar's  office  be  closed  on  the  last  day  for  registration, 
registration  on  the  next  day  on  which  the  office  is  open  shall  be  valid. 
The  B.  of  S.  Act,  1878,  s.  14,  ante,  p.  1184,  gives  power  to  a  judge  to 
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extend  the  time  for  registration,  or  to  allow  the  correction  of  any  error  or 
omission  in  the  register,  provided  the  omission  or  error  was  accidental  or 
due  to  inadvertence. 

A  parol  agreement  for  defeasance,  enforceable  in  equity  and  not 
expressed  in  the  bill  of  sale,  will  under  B.  of  S.  Act,  1878,  s.  10  (3),  ante, 
p.  1183,  render  void,  as  against  execution  creditors,  &c.,  the  bill  of  sale 
in  respect  of  the  personal  chattels  comprised  therein.  Expte.  Soutliam, 
L.  R.,  17  Eq.  578.  Thus  an  oral  agreement,  made  prior  to  the  execution 
of  the  bill  of  sale,  that  the  grantee  shall  not  enforce  the  bill  of  sale  if  the 
debt  for  which  it  stands  securitv  is  paid  by  instalments,  avoids  it.  S.  C. 
See  Heseltine  v.  Simmons,  (1892)  2  Q.  B.'  547,  C.  A.,  post,  p.  1200.  So 
where  a  bill  of  sale  was  given  to  secure  the  repayment  of  80?.,  and 
interest  thereon  at  30  per  cent.,  the  whole  being  repatyable  by  equal 
monthly  instalments  of  51.  6s.  on  specified  days,  and  the  grantor  at  the 
same  time  gave  a  separate  promissory  note,  promising  to  pay  the  grantees 
951.  12s.  by  equal  monthly  instalments  of  5/.  6s.,  on  the  same  days,  until 
95?.  12s.  should  be  paid,  the  whole  to  become  payable  on  default  of  pay- 
ment of  any  instalment,  it  was  held  that  as  on  such  default,  and  payment 
of  the  note  hi  full,  the  grantees'  rights  under  the  bill  of  sale  would  cease,, 
the  note  was  a  defeasance  thereof,  and  the  bill  of  sale  was  therefore  void. 
Counsell  v.  L.  J  Westminster  Loan,  dr.  Co.,  19  Q.  B.  D.  512,  C.  A.; 
accord.  Edwards  v.  Marcus,  (1894)  1  Q.  B.  587,  C.  A.;  see  also  Sharp  v. 
Brown,  38  Ch.  D.  427.  The  note  is,  however,  good.  Monetary  Advance 
Co.  v.  Cater.  20  Q.  B.  D.  785.  It  is  immaterial  whether  the  condition  or 
defeasance  is  in  favour  of  the  grantor,  or  the  grantee.  Edwards  v. 
Marcus,  supra,  explaining  Ex  pic.  Collins,  L.  Pi.,  10  Ch.  367,  and  dis- 
senting from  the  dictum  of  James,  L.J.,  Id.  p.  372,  therein.  The 
deposit  of  a  policy  of  insurance  as  collateral  security  without  any  written 
memorandum  does  not  constitute  a  condition  or  defeasance  of  the  bill  of 
sale  within  sect.  10  (3).  Carpenter  v.  Deen,  23  Q.  B.  D.  566,  C.  A. 
Where  the  grantee  under  the  bill  of  sale  is  trustee  for  a  third  person  in  no 
way  connected  with  the  grantor,  it  is  not  necessary  that  this  fact  should 
be  disclosed  on  the  bill  of  sale.  Robinson  v.  Collinywood,  17  C.  B.,  N.  S. 
777  ;  34  L.  J.,  C.  P.  18.  An  oral  agreement  that  the  grantor  of  a  bill  of 
sale  should  pay  off  the  amount  due  under  it  out  of  a  larger  advance  to  be 
made  by  the  same  grantee  under  a  second  bill  of  sale  on  the  same  goods 
is  not  within  sect.  10  (3).  Thomas  v.  Scarles,  (1891)  2  Q.  B.  408,  C.  A.  As 
to  a  condition  attempted  to  be  imposed  bv  the  grantee  after  the  execution 
of  the  bill  of  sale,  see  Linfoot  v.  Pockett,  (1895)  2  Ch.  835,  C.  A.  See 
further  as  to  what  is  a  condition,  &c,  within  sect.  10  (3)  Ex  ptc.  Collins, 
supra  ;  Ex  pte.  BopplcweV ,  21  Ch.  D.  73,  C.  A.  Oral  evidence  is 
admissible  to  prove  the  defeasance,  &c.  Edwards  v.  Marcus,  supra, 
following  In  re  Watson,  ante,  p.  1189. 

Sect.  10,  ante,  pp.  1183,  1184,  applies  to  absolute  bills  of  sale  as  well  as 
those  given  by  way  of  security  only,  so  that  their  priority  depends  on  the 
order  of  registration.  Tuck  v.  Southern  Counties  Deposit  Bank,  42' 
Ch.  D.  471,  C.  A.  But  as  regards  bills  of  sale  given  as  security  for 
money,  sub-sect.  1  is  replaced  by  the  B.  of  S.  Act,  1882,  s.  10,  ante,  p.  1186. 
A  transfer  or  assignment  by  the  grantee  of  a  registered  bill  of  sale  need 
not  be  registered ;  see  Home  v.  Hughes,  6  Q.  B.  D.  676,  C.  A.  ; 
nor  a  memorandum  by  way  of  equitable  sub-mortgage  given  by  him. 
Ex.  parte  Turquand,  14  Q.  B.  D.  636,  C.  A. 

The  registration  becomes  void,  unless  renewed  every  five  years,  under 
sect.  11,  ante,  p.  1184.  The  affidavit  required  thereby  must  strictly 
follow  the  terms  of  the  section.  Ex  parte  Webster,  21  Ch.  D.  136,  C.  A. 
Thus  the  residence  of  the  grantee  must  be  stated  as  in  the  bill  of  sale. 
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although  there  erroneously  stated.  S.  C.  The  assignee  of  a  registered 
bill  of  sale  must  renew  the  registration  just  as  the  original  grantee  must 
have  done.  Karet  v.  Kosher  Meat  Supply  Assoc,  2  Q.  B.  D.  361. 
Where  the  registration  has  lapsed,  the  bill  of  sale  becomes  void,  even  as 
between  grantor  and  grantee,  where  it  has  been  given  as  a  security  for 
money,  and  so  falls  under  the  Bills  of  Sale  Act,  1882.  Fenton  v.  Bit/the 
25  Q.  B.  D.  417. 

The  register  kept  under  sect.  12,  ante,  p.  1184,  is  a  public  book,  and  a 
certified  copy  is  evidence  of  time  of  filing  a  bill  of  sale,  and  therefore  of 
the  requisite  affidavit.  See  Grindell  v.  Brendon,  6  C.  B.,  N.  S.  698; 
28  L.  J.,  C.  P.  333  ;  Emmott  v.  Marchant,  3  Q.  B.  D.  555,  558,  per 
Lush,  J.  In  Mason  v.  Wood,  1  C.  P.  D.  63,  however,  a  certificate  that 
a  bill  of  sale  had  been  filed,  was  held  insufficient  to  prove  that  the 
affidavit  had  been  filed,  on  the  ground,  apparently,  that  the  section  did 
not  direct  the  officer  not  to  file  the  bill  of  sale  without  the  affidavit.  See 
further,  ante,  p.  43.  In  Emmott  v.  Marchant,  supra,  it  was  held  that  a 
certificate  that  the  bill  of  sale  had  been  filed,  did  not  obviate  the  necessity 
of  producing  the  filed  copy  of  the  bill,  in  order  to  prove  that  it  was  a  true 
copy  of  the  bill  of  sale,  proved  to  have  been  executed.  Having  regard  to 
the  opinions  expressed  in  these  cases,  it  will,  in  order  to  prove  registra- 
tion, be  prudent  to  produce  an  office  copy  of  the  bill  of  sale  and  of  the 
affidavit,  which,  by  sect.  16,  ante,  p.  1184,  are  evidence  thereof,  and  of 
the  fact  and  date  of  registration  as  shown  thereon.  The  affidavit  could 
also  be  proved  under  Kules,  1883,  O.  xxxvii.,  r.  4,  ante,  p.  98,  or  under 
14  &  15  V.  c.  99,  s.  14,  ante,  p.  101,  by  an  office  copy.  Bath  v.  Sutton, 
27  L.  J.,  Ex.  388. 

A  judge  can,  under  sect.  14,  ante,  p.  1184,  allow  the  amendment  of 
such  defects  only  as  appear  on  the  register ;  thus,  where  the  affidavit 
filed  under  sect.  10  (2),  ante,  p.  1183,  omits  to  state  the  residence  and 
description  of  the  attesting  witness,  the  judge  cannot  allow  this  to  be 
supplied  by  a  supplementary  affidavit.  Crew  v.  Cummings,  20  Q.  B.  D. 
535  ;  21  Id.  420,  C.  A.  Nor  can  he  extend  the  time  for  registration 
under  the  section,  so  as  to  defeat  the  vested  title  of  an  execution  creditor. 
S.  C,  in  C.  A.  ;  or  of  a  trustee  in  bankruptcy.  Ex  parte  Furber,  (1893) 
2  Q.  B.  122,  C.  A.  . 

A  bill  of  sale,  void  for  want  of  renewal  of  registration  at  the  commence- 
ment of  the  B.  of  S.  Act,  1878,  cannot  be  renewed  under  sect.  14  (ante, 
p.  1184).  Askew  v.  Lewis,  10  Q.  B.  D.  477  ;  In  re  Emery,  21  Q.  B.  D. 
405,  C.  A. 

By  the  B.  of  S.  Act,  1882,  s.  3,  ante,  p.  1185,  this  act  applies  only  to  bills 
of  sale,  given  as  security  for  the  payment  of  money ;  hence  in  the  case  of  a 
bill  of  sale  given  by  way  of  absolute  transfer,  the  B.  of  S.  Act,  1878,  is  in 
force  in  its  entirety,  notwithstanding  the  B.  of  S.  Act,  1882,  ss.  10,  15, 
ante,  pp.  1186,  1187.  Swift  v.  Pannell,  24  Ch.  D.  210 ;  Beeves  v. 
Barlow,  11  Q.  B.  D.  610;  Casson  v.  Churchley,  53  L.  J.,  Q.  B.  D.  335. 
And  by  sect.  3,  the  protection  of  the  B.  of  S.  Act,  1878,  s.  20,  ante, 
p.  1185,  is  preserved  in  favour  of  the  grantee  of  a  bill  of  sale  registered 
under  that  act,  so  long  as  the  registration  is  subsisting!.  Ex  parte  Izard, 
23  Ch.  D.  409,  C.  A. 

Sect.  4,  ante,  p.  1185,  requires  an  inventory  of  the  chattels  comprised  in 
the  bill  of  sale,  which  inventory  must  specifically  describe  them  "as  is 
usual  in  such  inventories  as  are  usually  made  for  business  purposes  with 
regard  to  the  particular  subject-matter."  Witt  v.  Banner,  20  Q.  B.  D. 
114,  118,  C.  A.  ;  Davidson  v.  Carlton  Bank,  (1893)  1  Q.  B.  82,  86,  87  ; 
Boberts  v.  Boberts,  13  Q.  B.  D.  794,  C.  A.  The  description  "  household 
furniture  and  effects,  implements  of  husbandry,"  S.  C.  ;  or  "  21  milch 
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cows,"  Carpenter  v.  Deen,  23  Q.  B.  D.  566,  C.  A.  ;  Davies  v.  Jenkins, 
(1900)  1  Q.  B.  133  ;  or  "  450  oil  paintings  in  gilt  frames,  300  oil  paintings 
unframed,"  Witt  v.  Banner,  ante,  p.  1198,  is  insufficient.  Where  the 
inventory  is  insufficient,  the  bill  of  sale  is  void  (except  as  against  the 
grantor),  so  far  as  regards  the  chattels  not  so  described,  only ;  Roberts  v. 
Roberts,  ante,  p.  1198 ;  for  sects.  4,  5,  avoid  so  much  of  the  schedule 
to  the  bill  of  sale  only  as  is  imperfect.  See  Kelly  v.  Kellond,  20  Q.  B.  D. 
569,  574,  575,  per  Fry  and  Lopes,  L. JJ.  A  bill  of  sale  is  not  void  on  the 
ground  that  it  does  not  state  the  house  or  place  where  the  goods  are 
situated.  Ex  pte.  Hill,  17  Q.  B.  D.  74.  In  order  to  succeed  on  the 
objection  that  the  inventory  is  insufficient,  the  objector  must  either  show 
that  from  the  nature  of  the  description,  or  in  the  particular  case,  the 
goods  cannot  be  identified.  Hickley  v.  Greenwood,  25  Q.  B.  D.  277. 
Where  the  schedule  commenced,  "  The  whole  of  the  chattels  at  present  at 
W.  Vicarage  and  consisting  inter  alia  of  the  following,"  and  then  proceeded 
to  specify  the  furniture,  &c,  in  each  room  in  the  house,  and  one  heading 
was  as  follows,  "  Study :  1800  volumes  of  books  as  per  catalogue,"  and 
there  was  an  existing  catalogue  of  the  books  in  the  room,  it  was  held  that 
the  books  were  "  specifically  described,"  the  words  "  as  per  catalogue  " 
not  being  restrictive.  Davidson  v.  Carlton  Bank,  (1893)  1  Q.  B.  82,  C.  A. 
In  sect.  5,  ante,  p.  1185,  the  term  "  true  owner  "  means  the  legal  owner, 
irrespective  of  whether  he  is  also  the  equitable  owner,  or  only  trustee  for 
another.  Ex  pte.  Williams,  (1892)  2  Q.  B.  591.  This  section  avoids  a 
bill  of  sale  of  goods  given  to  C.  as  a  security  for  money  by  A.,  who  had 
previously  absolutely  assigned  the  same  goods  by  an  unregistered  bill  of 
sale  to  B.  as  a  gift,  for  A.  was  not  true  owner  of  the  goods  when  they 
were  assigned  to  C.  Tuck  v.  Southern  Counties  Deposit  Bank,  42  Ch.  D. 
471,  C.  A.  But  where  the  first  bill  of  sale  was  by  way  of  security  only, 
A.  remains  the  true  owner,  and  can  execute  a  subsequent  valid  bill  of 
sale  of  the  same  goods.      Thomas  v.  Searles,  (1891)  2  Q.  B.  408,  C.  A. 

In  sect.  6  (1),  ante,  p.  1185,  "  growing  crops,  separately  assigned," 
means  assigned  separately  from  the  land  on  which  they  are  growing,  and 
a  bill  of  sale  assigning  them  together  with  chattels  is  valid.  Roberts  v. 
Roberts,  ante,  p.  1198.  In  sect.  6  (2)  "  plant "  means  something  used  on 
the  land  ;  horses  used  as  cab-horses  are  not  within  it.  L.  &  E.  Counties 
Loan,  d-c.  Co.  v.  Creasey,  (1897)  1  Q.  B.  768,  C.  A. 

By  sect.  7,  ante,  p.  1186,  personal  chattels  assigned  under  a  bill  of  sale, 
given  as  security  for  money,  can  be  seized  for  certain  enumerated  causes 
only,  and  for  the  breach  of  any  agreement  "  necessary  for  maintaining 
the  security  ;  "  if  it  give  licence  to  seize  on  any  other  grounds,  the  bill  of 
sale  is  void  by  sect.  9  ;  vide  ante,  p.  1186.  As  to  the  effect  of  sect.  7  on 
the  grantee's  right  of  possession,  see  Johnson  v.  Diprose,  (1893)  1  Q.  B. 
512,  C.  A.  Where  the  bill  of  sale  provides  that  the  debt  shall  be  repay- 
able by  instalments,  the  grantee  may  seize  the  whole  of  the  goods  on 
failure  to  pay  any  one  instalment.     Ex  pte.  Woolfe,  (1894)  1  Q.  B.  605. 

A  covenant  to  pay  premium  for  fire  insurance,  on  goods  comprised  in 
the  security,  and  to  produce,  and  if  required,  deliver  the  receipt  to  the 
grantee,  is  necessary  for  maintaining  the  security  within  sect.  7  (1). 
Hammond  v.  Hocking,  12  Q.  B.  D.  291.  There  is  no  failure  by  the 
grantor,  without  reasonable  excuse,  within  sect.  7  (4),  to  produce  his  last 
receipt  for  rent,  when  the  landlord  has  not  required  payment.  Ex  pte. 
Wickens,  (1898)  1  Q.  B.  543,  C.  A.  This  was  decided  "irrespectively  of 
the  fact  that  the  clause  specifies  the  "  last  receipt  "  only,  not  the  "  receipt 
for  the  rent  which  last  fell  due."  A  demand  to  send  the  receipt  by  post 
to  the  grantee  is  not  a  demand  within  sect.  7  (4).  S.  C.  A  condition  that 
on  failure  of  the  grantor  to  insure,  the   grantee  may  insure,   and  the 
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premiums  and  interest  thereon  shall  be  a  charge  on  the  property,  is  valid. 
Ex  pte.  Stanford,  17  Q.  B.  D.  259,  C.  A. ;  Goldstrom  v.  Tallerman, 
18  Q.  B.  D.  1,  C.  A.  So  in  the  case  of  rent  and  taxes,  assessments,  and 
outgoings,  paid  by  the  grantee.  S.  C.  If,  however,  such  sums  are 
recoverable  by  seizure  of  the  goods,  the  bill  of  sale  is  void.  Bianchi  v. 
Offord,  17  Q.-B.  D.  484;  Real  and.  Personal  Advance  Co.  v.  Clears,  20 
Q.  B.  D.  304,  C.  A.  As  to  the  effect  of  the  proviso  in  the  schedule  form, 
ante,]).  1186.  n.,  in  qualifying  the  bill  of  sale  so  as  to  bring  it  within  the 
terms  of  sect.  7,  vide  2>ost,  p.  1203.  Sect.  7  applies  to  goods  seized  after 
Nov.  1st,  1882,  under  a  bill  of  sale  executed  and  registered  before  that 
date.     Ex  pte.  Cotton,  11  Q.  B.  D.  301. 

Sect.  8  requires  the  bill  of  sale  to  be  attested  and  registered,  vide  ante, 
pp.  1194  c t  scq.,  and  also  to  set  forth  the  consideration ;  as  to  the 
statement  of  the  consideration  thereby  required,  vide  ante,  pp.  1191, 
1192.  Where  this  section  has  not  been  complied  with,  the  bill  of  sale 
is  only  "  void  in  respect  of  the  personal  chattels  comprised  therein,"  any 
covenant  remains  in  force.  Hescltine  v.  Simmons,  (1892)  2  Q.  B.  547, 
C.  A.  It  applies  where  the  bill  of  sale  is  given  on  a  condition  not  stated 
therein.     S.  C. 

Sect.  9  avoids  any  instrument  given  as  a  security  for  money,  which  is 
a  bill  of  sale  within  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1181,  and  not 
within  the  B.  of  S.  Act,  1891,  s.  1,  ante,  p.  1187  ;  unless  substantially  in 
the  simple  form  given  in  the  schedule  to  the  act,  ante,  p.  1186,  n. ;  Davis 
v.  Burton,  infra  ;  Hughes  v.  Little,  18  Q.  B.  D.  494,  C.  A.  ;  Furbcr  v. 
Cobb,  Id.  494,  C.  A.  ;  even  although  its  terms  do  not  contravene  any 
other  provisions  of  the  act ;  Melville  v.  Stringer,  13  Q.  B.  D.  392,  C.  A.  ; 
and  although  its  nature  is  such,  as  in  the  case  of  a  licence  to  seize  goods, 
that  it  cannot  be  expressed  in  the  schedule  form.  Ex  pte.  Parsons,  16 
Q.  B.  D.  532,  C.  A.  See  Thomas  v.  Kelly,  13  Ap.  Ca.  506,  511,  per 
Ld.  Halsbury,  C.  Thus  the  omission  of  the  address  of  the  grantee  is 
fatal.  Altre'e  v.  Altrce,  (1898)  2  Q.  B.  267.  Where  a  biU  of  sale  is 
expressed  to  be  "between  H.  of  the  one  part,  and  the  Discount  Bank  of 
London,  6,  Duncannon  Street,  &c.  (of  which  said  bank,  L.  S.  of  the 
same  place  is  the  sole  proprietor),  of  the  other  part,"  this  is  a  sufficient 
description  of  the  name  of  the  grantee.  Simmons  v.  Woodward,  (1892) 
A.  C.  100,  D.  P.  A  bill  of  sale  need  not  state  the  actual  residence  or 
place  of  business  of  the  grantor ;  the  insertion,  after  his  name,  of  the 
address  of  his  club  where  letters  would  reach  him,  is  sufficient.  Dolcini 
v.  Dolcini,  (1895)  1  Q.  B.  898.  But  a  bill  of  sale  is  void  unless  the 
address  and  description  of  the  attesting  witness  are  stated  thereon  ; 
Parsons  v.  Brand;  Coulson  v.  Dichson,  25  Q.  B.  1).  110,  C.  A.  ;  even 
although  he  has  no  occupation.  Sims  v.  Trollope,  (1897)  1  Q.  B.  24,  C.  A. 
But  where  the  execution  by  two  grantors  was  attested  in  separate  clauses, 
by  the  same  witness,  who  signed  his  name,  and  stated  his  address  and 
description  in  the  first  clause,  and  signed  his  name  only  in  the  second, 
and  it  clearly  appeared  that  the  signatures  were  by  the  same  person,  the 
attestation  was  held  sufficient.  Bird  v.  Davey,  (1891)  1  Q.  B.  29,  C.  A. 
A  bill  of  sale,  void  under  sect.  9,  is  void  altogether,  even  as  to  covenants 
for  repayment  of  principal  and  interest.  Davies  v.  Bees,  17  Q.  B.  B. 
408,  C.  A.  Where  its  schedule  comprises  chattels  real  as  well  as  personal 
chattels,  the  bill  of  sale  is  void  as  to  the  latter  by  reason  of  sect.  9. 
Cochrane  v.  Entwistle,  25  Q.  B.  D.  116.  C.  A.  But  if  the  security  be 
severable,  it  is  good  as  to  the  chattels  real.  Ex  pte.  Byrne,  20  Q.  B.  D. 
310,  C.  A.  See  also  Ex  pte.  Mason,  (1895)  1  Q.  13.  333,  C.  A.  A  bill  of 
sale  is  not  void  under  sect.  9  by  reason  of  the  consideration  being  untruly 
stated  ;  Heseltine  v.  Si7)i?nons,  supra  ;  nor  by  reason  of  the  non-statement 
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of  a  collateral  agreement  that  the  bill  of  sale  should  not  be  enforced  until 
certain  other  securities  had  been  exhausted.  S.  C.  Such  agreement  is 
not  a  "defeasance"  within  the  meaning  of  the  schedule,  S.  C. ;  and  is 
valid  though  not  in  writing.     S.  C. 

The  form  given  in  the  schedule  requires  that  a  receipt  of  the  advance 
made  should  be  acknowledged  therein.  Dav-ies  v.  Jenkins,  (1900)  1  Q.  B. 
133  ;  and  that  redemption  should  be  on  payment  of  a  fixed  sum,  and 
rateable  interest  thereon  ;  Davis  v.  Burton,  10  Q.  B.  D.  414  ;  11  Q.  B.  D. 
537,  C.  A. ;  and  the  bill  of  sale  must  show  the  rate  of  interest  chargeable  ; 
Blankenstein  v.  Robertson,  24  Q.  B.  1").  543  ;  but  not  necessarily  its 
amount.  Haslewood  v.  Consolidated  Credit  Co.,  25  Q.  B.  D.  555,  C.  A. 
A  bill  of  sale  to  secure  300Z.  advanced,  and  180Z.  capitalized  interest,  at 
the  rate  of  60  per  cent,  per  annum,  together  4801.,  by  instalments, 
with  a  proviso  that  on  breach  of  the  covenants  all  the  moneys  thereby 
secured  should  immediately  become  payable  is  therefore  void.  Davis  v. 
Burton,  supra  ;  Myers  v.  Elliott,  16  Q.  B.  D.  526,  C.  A.  It  is  sufficient 
if  the  bill  state  the  rate  of  interest  per  £  per  month ;  Lumley  v. 
Simmons,  34  Ch.  D.  698,  C.  A.  ;  and  so  if  it  state  times  of  payment 
of  principal  and  interest  by  equal  monthly  payments  of  81.,  but 
in  default  in  any  payment  the  whole  principal  unpaid,  and  interest 
due,  to  become  payable  immediately.  S.  C.  So  where  a  bill  of  sale 
provided  for  the  repayment  of  500Z.  and  interest  thereon,  at  the  rate 
of  60  per  cent,  per  annum,  and  the  grantor  agreed  to  pay  "  the  principal 
sum  aforesaid,  together  with  interest  then  due,  by  12  equal  monthly 
payments  of  411.  13s.  4d.  until  the  whole  of  the  said  sum  and  interest 
shall  be  fully  paid,"  and  that  in  default  of  payment  of  any  "  instalment " 
then  the  grantor  would  pay  interest  thereon  at  the  rate  aforesaid  when 
such  instalment  should  become  due,  until  full  payment  therefor,  it  was 
held  valid  because  there  was  no  reservation  of  interest  upon  interest,  the 
word  "instalment"  relating  only  to  monthly  payments  of  principal. 
Goldstrom  v.  Tallerman,  18  Q.  B.  D.  1,  C.  A.  ;  Haselwood  v.  Consolidated 
Credit  Co.,  25  Q.  B.  L>.  555,  C.  A. ;  Weardale  Coal  d  Iron  Co.  v. 
Hodson,  (1894)  1  Q.  B.  598.  See  also  Edwards  v.  Marson,  (1891)  1  Q.  B. 
225,  C.  A.  It  is  sufficient  where  a  loan  of  500L  is  stated  to  be  paid  off 
"  by  monthly  payments  of  30Z.,"  although  the  last  instalment  will  only 
be  201.  Simmons  v.  Woodivard,  (1892)  A.  C.  100,  D.  P.  The  principal 
may  be  payable  in  one  sum ;  Watkins  v.  Evans,  18  Q.  B.  D.  386,  C.  A. ; 
or  by  unequal  instalments.  Ex  pte.  Rawlings,  Id.  489,  C.  A.  So  the 
principal  and  interest  may  be  paid  together  by  equal  weekly  instalments 
extending  over  an  indefinite  period,  provided  interest  be  not  reserved  on 
the  instalments,  if  not  duly  paid.  Ex  pte.  Hasluck,  (1894)  1  Q.  B.  444 ; 
Linfoot  v.  Pockett,  (1895)  2  Ch.  835,  C.  A. 

A  bill  of  sale  is  void  if  it  contain  a  covenant  to  perform  the  covenants  of 
a  recited  indenture,  those  covenants  not  appearing  in  the  bill  of  sale.  Lee 
v.  Barnes,  17  Q.  B.  D.  77.  So  a  mortgage  by  one  bill  of  sale  to  four 
mortgagees,  conditioned  for  seizure  on  default  of  payment  of  any  of  the 
sums  secured  is  void.  Melville  v.  Stringer,  ante,  p.  1200.  So  where  the 
bill  of  sale  provided  for  the  repayment  of  the  sum  advanced,  and  151. 
for  agreed  interest  and  bonus.  Myers  v.  Elliott,  supra.  The  amount 
secured  must  be  made  repayable  at  a  fixed  stipulated  time,  and  not  on 
demand  ;  S.  C.  ;  Hetherington  v.  Groome,  13  Q.  B.  D.  789,  C.  A. ;  nor 
within  a  certain  number  of  days  after  demand ;  Sibley  v.  Higgs,  15 
Q.  B.  D.  619  ;  nor  must  there  be  a  power  to  sell  the  goods  on  seizure  ; 
Hetherington  v.  Groome,  supra;  nor  must  the  bill  of  sale  provide  that 
the  purchaser  on  a  sale,  after  default  made,  shall  not  be  bound  to  inquire 
whether  such  default  has  been  made.     Blaiberg  v.  Parsons,  17  Q.  B.  D. 
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336  ;  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96,  C.  A.  A  covenant  to  pay  the 
principal  "on  or  before"  a  certain  day  is  good.  Be  Braam  v.  Ford, 
(1900)  1  Ch.  142,  C.  A. 

A  bill  of  sale  containing  an  assignment  by  the  grantor  "  as  beneficial 
owner,"  is  void,  because  under  it  the  grantor  might  by  virtue  of  the 
Conveyancing,  &c.  Act,  1881,  ss.  2,  7,  seize  immediately  on  default. 
Ex  pte.  Stanford,  17  Q.  B.  D.  259,  C.  A.  But  the  power  of  sale  given  by 
Id.  s.  19,  does  not  apply  to  a  bill  of  sale  in  the  form  given  in  the  schedule 
to  the  B.  of  S.  Act,  1882.  Calvert  v.  Thomas,  19  Q.  B.  D.  204,  C.  A., 
overruling  the  dicta  contra,  in  Watkins  v.  Evans,  18  Q.  B.  D.  386,  C.  A., 
and  In  re  Morritt,  Id.  222,  C.  A.  A  bill  of  sale  is  not  invalidated  by  a 
provision  that  the  power  of  sale  conferred  on  the  mortgagees  by  the 
Conveyancing,  &c.  Act,  1881,  shall  be  exercisable  by  them  in  every 
respect  as  if  sect.  20  of  that  act  had  not  been  enacted.  S.  C.  Nor  by  a 
power  to  break  open  doors  or  windows  of  premises  where  the  goods  may 
be  for  the  purpose  of  their  seizure.  S.  C.  Nor  by  declaration  of  trusts 
of  the  moneys  produced  by  the  sale  of  the  goods,  the  trusts  being  similar 
to  such  as  would  have  been  implied.  Ex  pte.  Bawling s,  18  Q.  B.  D. 
489,  C.  A.  But  it  is  otherwise  if  the  trusts  be  not  such  as  would  have 
been  implied,  e.g.,  that  the  grantees  should  be  entitled  to  deduct  their 
full  charges  and  commission  as  auctioneers  conducting  the  sale  on  behalf 
of  the  grantor;  Furber  v.  Cobb,  Id.  494,  C.  A.,  or  to  deduct  "the 
expenses  attending  such  sale  or  otherwise  incurred  in  relation  to  this 
security."     Calvert  v.  Thomas,  supra. 

The  bill  is  valid  if  substantially  in  the  schedule  form.  Boberts  v. 
Boberts,  13  Q.  B.  D.  794 :  Consolidated  Credit,  <$c.  Co.  v.  Gosney,  16 
Cj.  B.  D.  24.  And  a  bill  of  sale  which  has  the  precise  legal  effect  of  the 
statutory  form,  and  the  variance  therefrom  is  not  calculated  reasonably 
to  deceive,  is  "in  accordance"  therewith,  and  therefore  valid.  Ex  pte. 
Stanford,  supra,  and  Weardale  Coal  &  Iron  Co.  v.  Hodson,  ante,  p.  1201. 
See  Thomas  v.  Kelley,  13  Ap.  Ca.  506,  519,  520,  per  Ld.  Macnaghten. 

A  covenant  for  further  assurance  may  be  inserted  as  a  provision  for 

maintenance    of  the  security.      Ex   pte.  Bawlings,    supra.      So   is  the 

reservation  of  a  right  to  retain  costs  properly  incurred  in  defending  and 

maintaining  the  security.     Burnley  v.  Simmons,   ante,  p.  1201.     But  it 

would  seem  that  a  clause  that,  on  default  of  payment,  the  grantee  may 

take  the  goods  at  a  valuation  avoids  the  bill  of  sale.     Lyon  v.  Morris, 

19  Q.  B.  D.  139.      So  does  a  covenant  by  the  grantor  to  pay  all  interest 

on   mortgages,    if  any,   on  the  premises  on  which  the  goods  may  be  ; 

Watson  v.  Strickland,  19  Q.  B.  D.  391,  C.  A.  ;  or  that  the  grantee  may 

retain  the  bill  of  sale  when  satisfied,  and  give  a  receipt  in  full  only  to  the 

grantor.     S.  C.     A  power  in  a  bill  of  sale  of  household  furniture  to  sell 

and  retain  out  of  the  sale  money  the  cost  of  discharging  incumbrances 

on  the  property,  and  of  seizing,  removing,  warehousing  and  valuing  the 

same  are  terms  for  the  "  maintenance  of  the  security  "  within  the  meaning 

of  the  schedule  form  ;  Consolidated  Credit,  dc.  Co.  v.  Gosney,  16  Q.  B.  D. 

24,  and  Furber  v.  Cobb,  Ex  pte.  Bawlings,  supra;  so  is  a  covenant  to 

replace  articles,  &c.  worn  out ;  Seed  v.  Bradley,  (1894)  1  Q.  B.  319,  C.  A., 

following  Consolidated  Credit  Co.  v.   Gosney,   supra,   Furber  v.    Cobb, 

supra  ;    such  a  covenant  will  not,  however,  be  implied.     See  Carpenter 

v.  Been,  23  Q.  B.  D.  566,  C.  A.     Stipulations  which  are  mere  surplusage, 

and  do  not  empower  the  grantee  to  seize  for  the  breach  of  them,  may 

be  added  to  the  form.      Ex  pte.  Stanford,  supra  ;    Topley  v.  Corsbie,  20 

Q.  B.  D.  350;   see  also  Ex  pte.  Bawlings,  supra;  and  Cartwright  v. 

Began,  post,  p.  1203. 

Under  sect.  9,  ante,  p.  1186,  a  bill  of  sale  given  as  security  for  the 
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payment  of  money  is  void  if  it  gave  the  grantee  licence  to  seize,  on  grounds 
other  than  those  enumerated  in  sect.  7  ;  Davis  v.  Burton,  10  Q.  B.  D.  414  ; 
11  Q.  B.  D.  537,  C.  A.  ;  e.g.,  if  the  grantor  shall  fail  to  produce  the  last 
receipt  for  rent,  when  demanded  by  the  grantee  "  in  writing  or  otherwise." 
S.  C.  Or  if  the  grantor  shall  render  himself  liable  to  become  a  bankrupt, 
or  "  shall  remove  or  suffer  the  said  chattels  to  be  removed,"  omitting  the 
word  fraudulently.  Ex  pte.  Pearce,  25  Ch.  D.  656.  The  proviso  at  the 
end  of  the  form  will  not,  it  seems,  prevent  a  bill  of  sale  from  being  void 
on  account  of  a  clause  containing  a  power  of  seizure,  not  allowed  by 
sect.  7.  Furber  v.  Cobb,  ante,  p.  1202.  The  proviso  may,  however, 
qualify  the  licence  to  seize  expressed  in  the  bill  of  sale,  and  so  bring  it 
within  the  terms  of  sect.  7.  Thus,  where  the  bill  of  sale  contained  a 
licence  to  seize  on  non-production  of  the  grantee's  last  receipt  for  rent 
only,  the  words  "  without  reasonable  excuse."  Weardale  Coal  &  Iron  Co. 
v.  Hodson,  (1894)  1  Q.  B.  598,  C.  A.  ;  or  "  upon  demand  in  writing  "  ; 
Cariwright  v.  Began,  (1895)  1  Q.  B.  900,  will  be  understood,  and  the  bill 
of  sale  thus  be  supported.  See  also  Ex  pte.  Ward,  (1899)  2  Q.  B.  517. 
It  is  sufficient  if  the  bill  of  sale  be  executed  at  the  end  of  the  annexed 
schedule.     Melville  v.  Stringer,  12  Q.  B.  D.  132. 

An  assignment  of  chattels  specifically  described  in  the  schedule 
together  with  "  all  chattels  and  things  which  may  at  any  time  during 
the  continuance  of  this  security  be  in  or  about  the  same  or  any  other 
premises  of  the  mortgagor  (to  which  the  said  chattels  or  things  or  any 
part  thereof  may  have  been  removed),  whether  brought  there  in  substi- 
tution for  or  renewal  of,  or  in  addition  to  the  things  thereby  assigned,"  is 
void  altogether  under  sect.  9,  because  not  in  accordance  with  the  form 
thereby  provided.  Kelly  v.  Kellond,  20  Q.  B.  D.  569,  C.  A. ;  affirm,  in 
D.  P.,  sitb  no m.  Thomas  v.  Kelly,  13  Ap.  Ca.  506.  An  essential  condition 
of  the  deed  is  that  there  should  be  "a  present  assignment  of  goods 
capable  of  specific  description."  Id.  512,  per  Ld.  Halsbury,  C.  The 
terms  of  the  deed  in  this  case  were  distinguished  from  those  of  the  deed 
in  Seed.  v.  Bradley,  ante,  p.  1202,  j)er  C.  A.  An  instrument  which,  although 
not  a  bill  of  sale  within  the  B.  of  S.  Act,  1878,  s.  4,  is,  by  Id.  s.  6, 
■"  deemed  to  be  a  bill  of  sale,"  is  not  within  sect.  9.  Green  v.  Marsh, 
(1892)  2  Q.  B.  330,  334,  per  C.  A.  A  valid  bill  of  sale,  given  as  security 
for  money,  may  be  executed  under  a  power  of  attorney  constituting  the 
grantee  attorney  of  the  grantor.     Furnivall  v.  Hudson,  (1893)  1  Ch.  335. 

By  the  B.  of  S.  Act,  1891,  s.  1,  ante,  p.  1187,  certain  instruments 
hypothecating  imported  goods  are  not  to  be  deemed  bills  of  sale  within 
sect.  9. 

A  bill  of  sale  for  801.,  of  which  15Z.  is  payable  on  demand,  and  15Z.  by 
instalments,  is  not  void  under  sect.  12,  ante,  p.  1187,  if  30?.  be  bond  fide 
paid  by  the  grantee,  although  the  grantee,  at  the  grantor's  request, 
immediately  afterwards  demands  and  is  repaid  15Z.,  there  being  no 
evidence  that  the  transaction  was  a  sham.  Davis  v.  Usher,  12 
Q.  B.  D.  490. 

By  sect.  13,  ante,  p.  1187,  goods  seized  under  a  bill  of  sale  may  not  be 
removed  or  sold  until  after  the  expiration  of  5  clear  days  from  the  day 
they  were  seized.  See  O'JNeil  v.  City  &  County  Finance  Co.,  17  Q.  B.  D. 
234.  The  section  is  for  the  benefit  of  the  grantor  of  the  bill  of  sale  only, 
and  a  third  person  cannot  sue  the  grantee  for  breach  of  the  provision. 
Tomlinson  v.  Consolidated  Credit,  etc.  Co.,  24  Q.  B.  D.  135,  C.  A. 

Sect.  14,  ante,]).  1187,  applies  only  where  a  distress  has  been  levied  for 
rates,  &c,  and  not  to  an  execution  on  a  judgment  for  them.  Wimbledon 
Local  Board  v.  Undenvood,  (1892)  1  Q.  B.  836. 

The  B.  of  S.  Act,  1878,  did  not  apply  to  the  debentures  of  a  company, 
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registered  under  the  Companies  Act,  1862,  had  it  done  so,  the  B.  of  S. 
Act,  1882,  s.  17,  would  have  removed  them  from  its  operation.  Read  v. 
Joannon,  25  Q.  B.  D.  300 ;  In  re  Standard  Manufacturing  Co.,  (1891) 
1  Ch.  627,  C.  A.  The  section  applies  to  all  incorporated  companies, 
provision  for  the  registration  of  the  debentures  of  which  is  made  by 
statute.  S.  C.  ;  Levy  v.  Abercorris  Slate,  dc.  Co.,  37  Ch.  D.  260.  Secus, 
in  the  case  of  companies  where  no  such  provision  is  made.  Gt.N.  By.  Co. 
v.  Coal  Co-operative  Co.,  (1896)  1  Ch.  187.  A  debenture  in  sect.  17 
"means  a  document  which  either  creates  a  debt  or  acknowledges  it." 
Levy  v.  Abercorris  Slate  Co.,  supra  ;  Edmonds  v.  Blaine  Furnaces  Co., 
36  Ch.  D.  215.  It  need  not  consist  of  more  than  one  document.  S.  CC. 
"Where  the  property  of  a  company  was  assigned  to  E.,  as  trustee  for  the 
debenture  holders,  by  an  indenture  registered  as  a  bill  of  sale,  and  P.  held 
a  debenture  in  the  form  of  an  undertaking  by  the  company,  to  pay  the 
bearer  100L,  subject  to  the  conditions  indorsed,  one  of  which  was  that 
the  holders  of  the  debenture  were  entitled  pari  passu  to  the  benefit  of 
the  indenture,  whereby  the  freehold  premises  of  the  company  and  the 
machinery  and  furniture  of  the  company  in  or  about  the  same  were 
expressed  to  be  vested  in  trust  to  secure  the  payment  of  all  moneys 
payable  on  such  debentures.  It  was  held  that,  assuming  the  indenture 
or  "covering  deed"  to  be  void,  the  debenture  gave  a  valid  equitable 
charge  within  sect.  17,  ante,  p.  1187.  Boss  v.  Army  d  Navy  Hotel  Co., 
34  Ch.  D.  43,  C.  A.  And  it  seems  that  a  debenture  which  is  not,  by 
reference  to  the  covering  deed,  or  otherwise,  a  charge  on  the  property  of 
the  company,  is  within  sect.  17.  In  re  Standard  Manufacturing  Co., 
supra.  A  covering  deed  is  not  within  sect.  17  ;  see  Bichards  v.  Kidder- 
minster, (1896)  2  Ch.  212. 

As  to  the  stamping  of  a  bill  of  sale,  vide  ante,  pp.  248,  264  et  seq. 

2.  Action  for  taking  goods  in  execution  without  paying  rent  due. 

By  8  A.  c.  18  (c.  14,  Ruff.),  s.  1,  no  goods  or  chattels  in  or  upon  any 
messuage,  lands,  or  tenements  leased  for  life  or  lives,  term  of  years,  at 
will  or  otherwise,  shall  be  liable  to  be  taken  in  execution,  unless  the 
party,  at  whose  suit  the  execution  is  sued  out,  shall,  before  the  remoATal 
of  such  goods  from  off  the  premises,  pay  to  the  landlord,  or  his  bailiff, 
all  such  sums  of  money  as  are  due  for  rent  for  the  premises,  at  the  time 
of  the  taking  of  the  goods,  provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  rent  ;  and  in  case  the  arrears  shall 
exceed  one  year's  rent,  then  the  party  at  whose  suit  the  execution  is 
sued  out,  paying  the  landlord,  &c.  one  year's  rent,  may  proceed  to 
execute  judgment ;  and  the  sheriff  is  empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well  the  money  paid  for  rent  as  the  execution 
money.  As  to  the  duty  of  the  sheriff  under  this  act,  see  Cocker  v. 
Musgrove,  9  Q.  B.  223,  cited  post,  p.  1209,  and  Ex  pte.  Sheriff  of  Herts, 
(1899)  2  Q.  B.  566,  573,  per  C.  A.  If  the  agent  of  the  landlord  take 
from  the  sheriff's  officer  an  undertaking  to  pay  the  year's  rent,  and 
consent  to  the  sale,  the  landlord  cannot  afterwards  maintain  an  action  on 
the  statute,  though  the  rent  be  not  paid  pursuant  to  the  undertaking, 
and  though  the  undertaking  be  void  by  the  Stat,  of  Frauds.  Botherey  v. 
Wood,  3  Camp.  24. 

By  7  &  8  V.  c.  96,  s.  67,  "  no  landlord  of  any  tenement,  let  at  a  weekly 
rent,  shall  have  any  claim  or  lien  upon  any  goods  taken  in  execution 
under  the  process  of  any  court  of  law  for  more  than  four  weeks'  arrears 
of  rent ;  and  if  such  tenement  shall  be  let  for  any  other  term  less  than 
a  year,  the  landlord  shall  not  have  any  claim  or  lien  on  such  goods  for 
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move  than  the  arrears  of  rent  accruing  during  four  such  terms  or  times 
of  payment." 

By  51  &  52  V.  c.  48,  s.  160  (replacing  19  &  20  V.  c.  108,  s.  75),  the  stat. 
8  A.  c.  18,  s.  1,  is  not  to  apply  to  executions  levied  under  warrant  of  the 
county  court ;  but  when  goods,  in  a  tenement  for  which  rent  is  due,  are 
taken  in  execution  under  such  process,  the  landlord  may  claim  the  rent 
due  to  him  by  delivering  notice  to  the  bailiff  making  the  levy,  and  such 
bailiff  shall  in  making  the  levy,  in  addition  thereto,  distrain  for  the  rent 
so  claimed,  and  shall,  after  satisfying  the  costs  of  and  incident  to  the  sale, 
pay  over  to  the  landlord  the  amount  of  rent  due,  not  exceeding  four  weeks 
where  the  tenancy  is  weekly,  the  rent  of  two  terms  where  the  tenancy  is 
for  any  other  term  less  than  a  year,  and  the  rent  of  one  year  in  any  other 
case.  This  provision  applies  only  to  goods  lawfully  taken  in  execution, 
and  therefore  not  to  the  goods  of  a  stranger  upon  the  demised  premises. 
Beard  v.  Knight,  8  E.  &  13.  865  ;  27  L.  J.,  Q.  B.  359  ;  Foulger  v.  Taylor, 
5  H.  &  N.  202  ;  29  L.  J.,  Ex.  154.  It  applies,  however,  where  the  goods 
of  the  judgment  debtor  are  seized  on  premises  of  which  he  is  not  tenant. 
Hughes  v.  Smallwood,  25  Q.  B.  D.  306. 

Some  local  acts  impose  on  the  sheriff  an  analogous  duty  as  to  the  pay- 
ment of  parish  rates,  due  in  respect  of  the  premises  on  which  the  levy 
is  made.    See  S.Marylebone  Vestry  v.  Sheriff  of  London,  (1900)1  Q.  B.  111. 

The  plaintiff  in  this  action  may  be  called  upon  to  prove,  1,  the  demise 
and  the  rent  in  arrear  ;  2,  the  seizure  of  the  goods  under  the  execution  ; 
3,  notice  to  the  sheriff;  4,  the  removal  of  the  goods  without  satisfying 
the  rent ;  and  5,  the  value  of  the  goods. 

Evidence  of  the  demise,  i£c]  There  must  be  a  subsisting  tenancy  at 
a  rent  certain ;  therefore  mere  proof  of  occupation  under  an  agreement 
for  a  future  lease,  without  payment  of  rent  is  not  sufficient ;  Riseley  v. 
Byle,  11  M.  &  W.  16;  nor,  is  it  sufficient  that  the  execution  was  levied 
within  six  months  after  the  expiration  of  a  tenancy,  so  that  the  landlord 
could  have  distrained  under  8  A.  c.  18,  ss.  6,  7;  Cox  v.  Leigh,  L.  R., 
9  Q.  B.  333.  The  statement  of  claim  need  not  state  the  particulars  of 
the  demise  ;  but  if  stated,  they  ought  to  be  proved  as  laid.  Bristoiv  v. 
Wright,  2  Doug.  665.  As  to  proof  of  the  tenancy,  see  ante,  pp.  334, 
996,  1070.  In  order  to  prove  the  rent  in  arrear,  it  will,  for  a, prima 
facie  case,  be  sufficient  to  show  the  occupation  by  the  tenant  and  the 
amount  of  the  rent.  Harrison  v.  Barry,  7  Price,  690.  A  demise  from 
a  lessee  to  an  under-tenant  is  within  the  stat.  8  A.  c.  18,  s.  1.  Thurgood 
v.  Richardson,  7  Bing.  428. 

The  trustee  of  an  outstanding  satisfied  term,  held  in  trust  to  attend 
the  inheritance,  is  a  "landlord"  within  the  statute.  Colyer  v.  Speer, 
2  B.  &  B.  67.  The  action  may  be  brought  by  an  executor  or  adminis- 
trator. Balgrave  v.  Windliam,  Stra.  212.  On  a  sale  of  premises  it  was 
stipulated  that,  from  the  time  of  the  vendee  taking  possession  until  the 
completion  of  the  purchase,  he  should  pay  to  the  vendor  at  the  rate  of 
100?.  per  annum  ;  held  that  this  was  "  rent  "  within  the  stat.  8  A.  c.  18, 
s.  1.     Saunders  v.  Musgravc,  6  B.  &  C.  524. 

The  plaintiff  can  only  recover  the  rent  due  at  the  time  of  the  taking 
the  goods.  Hoshins  v.  Knight,  1  M.  &  S.  245.  And,  it  seems  that  he 
cannot  demand  rent  for  a  byegone  year  after  the  commencement  of  a 
fresh  tenancy  on  different  terms.     Cook  v.  Cook,  Andrews,  217. 

Evidence  of  the  levy.]  As  to  the  mode  of  proving  connection  between 
the  sheriff  and  the  officer,  see  Reed  v.  Thoyts,  6  M.  &  W.  410,  and  other 
cases  cited  ante,  pp.  1173  et  seq.,  and  iiost,  p.  1211. 
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Evidence  of  notice.']  In  order  to  render  the  sheriff  liable  as  a  wrong- 
doer by  the  removal  of  the  goods,  it  must  be  proved  that  he  had  notice 
of  the' landlord's  claim.  Arnitt  v.  Garnett,  3  B.  &  A.  441;  Smith  v. 
Russell,  3  Taunt.  400.  It  is  not  necessary  to  prove  a  formal  notice ;  if 
it  can  be  shown  that  the  sheriff  or  his  officer  knew,  previously  to  the 
removal  of  the  goods,  that  there  was  rent  due  to  the  landlord,  it  will  be 
sufficient.  Biseley  v.  Byle,  11  M.  &  W.  20,  per  Parke,  B. ;  Andrews  v. 
Dixon,  3  B.  &  A.  645.  Notice  to  the  creditor  is  not  necessary.  Biseley 
v.  Byle,  11  M.  &  W.  16. 

Removal  of  the  goods.}  It  is  enough  to  show  that  some  goods  were 
removed  :  and  the  plaintiff  need  not  show  that  enough  to  satisfy  the 
rent  was  not  left.  Colyer  v.  Speer,  ante,  p.  1205.  It  is  said  that  the 
goods  need  not  be  distrainable  goods.  Biseley  v.  Byle,  11  M.  &  W.  22. 
See  also  Cox  v.  Leigh,  ante,  p.  1205.  A  mere  sale,  without  more  is  not 
equivalent  to  removal.  Wharton  v.  Naylor,  12  Q.  B.  673  ;  Smallman  v. 
Pollard,  6  M.  &  Gr.  1001. 

Damages.]  If  the  sheriff  sell  before  the  rent  is  paid,  he  in  prima  facie 
liable  to  pay  the  whole  rent  due.  Thomas  v.  Mirehouse,  19  Q.  B.  D. 
563,  C.  A.  But  he  may  "  show  in  mitigation  of  damages  that  the  value 
of  the  goods  removed  was  not  sufficient  to  pay  the  rent.  In  such  case 
the  loss  to  the  landlord  by  the  removal  of  the  goods,  or,  in  other  words, 
their  value  to  him  at  the  time  of  the  removal,  becomes  the  measure  of 
damages."  S.  C,  Id.  566.  But  the  jury  are  not  confined  to  the  precise 
amount  produced  on  the  sale  by  the  sheriff ;  the  plaintiff  may  insist  that 
if  the  defendant  had  proceeded  regularly,  the  whole  would  have  been 
paid,  or,  may  show  that  the  goods  sold  badly.  Per  Taunton,  J.,  Foster 
v.  Hilton,  1  Bowl.  35,  38.  And,  per  Parke,  J.,  Calvert  v.  Joliffe,  2  B.  & 
Ad.  418,  422,  the  jury  are  not  bound  to  give  so  much  as  the  sale  price. 

3.  Action  for  not  paying  over  money  levied. 

An  action  for  money  had  and  received  lies  against  a  sheriff  for  not 
paying  over  to  the  plaintiff  money  levied  under  an  execution  in  an  action 
at  his  suit ;  see  Norland  v.  Pallati,  8  B.  &  C.  722, per  Littledale,  J. ;  accord. 
Bower  v.  Hett,  (1895)  2  Q.  B.  56,  yer  Ld.  Bussell,  C.J.  In  such  action 
the  plaintiff  must  prove  the  writ  of  execution,  and  the  levy  under  it. 

The  issuing  of  the  ft.  fa.  at  the  suit  of  the  plaintiff  must  be  proved ; 
for  which  purpose  proof  of  the  defendant's  warrant,  reciting  the  writ, 
will  be  sufficient.  Wilson  v.  Norman,  1  Esp.  154.  As  to  proof-  of  the 
warrant  under  the  defendant's  seal  of  office,  see  ante,  p.  1173.  An 
examined  copy  of  the  writ  and  return  will  prove  the  writ,  the  levy,  and 
the  return  ;  and  no  prior  demand  is  necessary.  Dale  v.  Birch,  3  Camp. 
347.  A  letter  written  by  the  under-sheriff  is  also  evidence  to  fix  the 
defendant;  Hayncs  v.  Hayton,  cited  6  Q.  B.  169;  but  the  statements  of 
the  writer  are  thereby  made  evidence  for  the  defendant.  S.  C.  See 
further  as  to  proof  of  writs,  &c.  ante,  pp.  Ill,  1173  et  seq.,  and  infra. 

It  is  not  sufficient  to  prove  the  taking  and  selling  of  the  goods  by  a 
person  reputed  to  be  an  officer  of  the  sheriff,  without  proof  of  the  writ 
of  execution  or  warrant.  Wilson  v.  Norman,  supra.  The  defendant 
may  deduct  his  poundage ;  Longdill  v.  Jones.  1  Stark.  346 ;  as  to 
which  vide  post,  p.  1211.  It  has  been  doubted  whether  this  action 
can  be  maintained  before  the  return-day  of  the  writ.  Per  Parke,  J., 
in  Morland  v.  Pellatt,  8  B.  &  C.  727.  In  Cochram  v.  Welbye,  2  Show. 
79;  Freem.  236,  it  was  held  that  debt  lay,  though  the  writ  had  not 
been  returned. 
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Where  a  sheriff  returned  that  he  had  seized  goods  under  &fi.  fa.,  had 
sold  part,  and  that  the  residue  remained  in  his  hands  for  want  of 
buyers,  it  was  held  a  defence  to  an  action  against  him  for  the  amount 
levied,  that  the  defendant  in  the  original  action  was  in  fact  a  bankrupt 
at  the  time  of  the  seizure  and  sale,  and  that  the  goods  belonged  to  his 
assignees.  Brydges  v.  Walford,  6  M.  &  S.  42.  See  Tomlinson  v.  Shynn, 
2  B.  &  B.  77.  So,  where  the  plaintiff  had  appointed  a  special  bailiff  and 
agent  to  manage  the  sale  of  goods  under  a,  fieri  facias,  it  was  held  that 
the  sheriff  was  discharged ;  although  on  being  ruled  to  return  the  writ, 
he  returned  that  he  had  sold,  and  that  he  had  made  deductions,  which 
he  had  no  right  to  make  in  point  of  law.  Pallister  v.  Pallister,  Tidd, 
9th  ed.  1019  ;  1  Chitty,  614,  n. ;  Higgins  v.  M'Adam,  3  Y.  &  J.  1. 

The  action  lies  against  an  under-sheriff,  B.,  or  his  executors,  where  B. 
acted  as  sheriff  under  50  &  51  V.  c.  55,  s.  28,  on  the  death  of  the  sheriff 
A.,  and  B.  received  the  proceeds  of  the  levy  after  A.'s  death.  Glouces- 
tershire Banking  Co.  v.  Edwards,  19  Q.  B.  D.  575  ;  20  Id.  107,  C.  A. 

4.  Action  for  not  levying,  and  for  false  return  on  final  process. 

In  an  action  against  a  sheriff  for  a  false  return  to  final  process,  the 
plaintiff  must  prove,  if  those  facts  are  denied  on  the  pleadings,  1,  the 
judgment ;  2,  the  writ  and  endorsement,  and  the  return  ;  3,  the  falsehood 
of  the  return. 

As  to  the  mode  of  proving  the  judgment,  and  as  to  the  writ  and 
return,  see  ante,  pp.  108,  111. 

The  judgment  is  mere  inducement.  Stoddart  v.  Palmer,  2  B.  &  C.  2. 
The  untrue  return  is  the  ground  of  action,  though  the  injury  to  the 
plaintiff  is  founded  on  the  right  to  recover  on  the  judgment. 

It  is  not  necessary  to  prove  an  actual  levy  after  seizure  under  afi.fa. 
Stubbs  v.  Lainson,  1  M.  &  W.  728. 

It  may  be  observed  that  by  the  Bky.  Act,  1883,  s.  146  (1),  "  the  sheriff 
shall  not  under  a  writ  of  elegit  deliver  the  goods  of  a  debtor,  nor  shall  a 
writ  of  elegit  extend  to  goods."  (2)  "No  writ  of  levari  facias  shall 
hereafter  be  issued  in  any  civil  proceeding,"  and  by  sect.  168,  "  goods  " 
include  all  chattels  personal. 

Evidence  to  disprove  the  return.^  The  plaintiff  must  prove  the  false- 
hood of  the  return.  Thus,  in  an  action  for  a  false  return  of  nulla  bona, 
he  must  show  that  the  party  had  goods  within  the  bailiwick  of  which  the 
sheriff  had  notice,  or  might,  by  using  due  diligence,  have  had  notice. 
The  principle  of  the  folio  whig  cases,  decided  on  the  question  of  the 
sheriff's  liability  to  the  plaintiff  for  not  arresting  his  debtor  on  mesne 
process,  seems  applicable  to  an  action  against  him  for  a  false  return  on 
a  fi.  fa.  If  a  person,  against  whom  the  sheriff  had  a  capias,  did  not 
abscond,  but  continued  in  the  daily  exercise  of  his  usual  occupation, 
appeared  publicly,  and  was  visible  to  every  one  that  came  to  him  on 
business,  and  the  bailiff,  neglecting  to  arrest  him,  returned  non  est 
inventus,  it  was  proof  of  a  false  return.  Bedford  v.  Montague,  2  Esp. 
475.  It  was  ruled  not  sufficient  merely  to  prove  that  the  debtor  was 
within  the  defendant's  bailiwick,  but  the  plaintiff  ought  to  have  proved 
notice  of  it  to  the  under-sheriff,  or  to  the  bailiff  to  whom  the  warrant  was 
directed.  Gibbon  v.  Coggon,  2  Camp.  189.  But,  it  did  not  appear  that 
the  plaintiff  was  bound  to  give  this  notice  to  the  sheriff ;  for  the  latter 
was  to  make  due  inquiries  for  the  purpose  of  finding  the  debtor.  Dyke 
v.  Duke,  4  N.  C.   197  ;  accord.  Brown  v.  Jarvis,  1  M.  &  W.  704,  713. 
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He  was  bound  to  execute  and  to  return  the  writ  as  soon  as  he  could. 
S.  C. ;  Bandell  v.  Wheble,  10  Ad.  &  E.  719. 

In  an  action  for  a  false  return  of  nulla  bona,  to  a  fi.  fa.  against  the 
goods  of  A.  and  B.,  the  plaintiff  must  have  a  verdict  if  he  prove  that 
either  had  goods.     Jones  v.  Clayton,  4  M.  &  S.  349. 

The  declarations  of  the  sheriff's  officer  respecting  goods  seized  by  him 
under  a  fi.  fa.,  and  in  his  possession  at  the  time,  are  evidence  against 
the  sheriff,  though  made  after  the  return  day  of  the  writ.  Jacobs  v. 
Humphrey,  2  Cr.  &  M.  413  ;  ante,  p.  1175. 

Damages.^  No  action  can  be  maintained  for  a  false  return  to  a  writ  of 
fi.  fa.  if  it  be  shown  that  the  plaintiff  can  have  sustained  no  damage  ;  vide 
infra.  So  although  prima  facie,  the  measure  of  damage  is  the  value  of 
the  goods  on  which  the  execution  might  have  been  and  was  not  levied,  yet 
it  is  for  the  jury  to  say,  looking  at  all  the  probabilities  of  the  case,  whether 
or  not,  if  the  execution  had  been  levied,  the  plaintiff  would  have  derived 
any  benefit  from  it  by  reason  of  the  other  creditors  of  the  execution  debtor 
being  in  a  position  to  make  him  bankrupt,  and  if  he  would  not,  the  defen- 
dant is  entitled  to  the  verdict.  Hobson  v.  Thelluson,  L.  R.  2  Q.  B.  642. 
Where  the  sheriff  is  sued  for  returning  nulla  bona,  instead  of  levying  on 
certain  property  which  belonged  jointly  to  the  debtor  and  to  another,  the 
proper  measure  of  damage  is  half  the  value  of  the  goods.  Tyler  v.  Leeds, 
DA:  of,  2  Stark.  218. 

Defence. 

In  an  action  for  a  false  return  to  a  writ  of  fi.  fa.  the  defendant  is  entitled 
to  a  verdict,  if  the  plaintiff  have  sustained  no  damage,  as  where  the  debtor 
had  become  bankrupt :  Wylie  v.  Birch,  4  Q.  B.  566  ;  or,  where  the  rent 
exceeding  the  amount  in  the  sheriff's  hands,  is  due  on  the  premises,  which 
was  required  by  the  stat.  8  A.  c.  18,  ante,  p.  1204,  to  be  paid  out  of  the 
levy ;  Levy  v.  Hale,  29  L.  J.,  C.  P.  127  ;  or  where  the  goods  seized  had 
been  previously  assigned  by  the  debtor  under  a  valid  bill  of  sale  ;  Stimson 
v.  Farnham,  L.  R.,  7  Q.  B.  175  ;  even  although  the  bill  of  sale  was  by 
way  of  mortgage  only,  and  for  an  amount  less  than  the  value  of  the 
goods  :  for  the  discretionary  power  vested  in  a  judge  to  order  a  sale  in 
such  case,  by  Rules,  1883,  O.  lvii.,  r.  12,  does  not  enlarge  the  powers  of 
the  sheriff  as  to  seizure.  Scarlett  v.  Hanson,  12  Q.  B.  D.  213,  C.  A., 
decided  under  the  C.  L.  P.  Act,  1860,  s.  13,  which  was  similar  in  its 
terms.  If  the  goods  seized  under  fi.  fa.  are  exhausted  by  payment 
of  landlord's  rent,  expenses,  and  the  sum  due  on  a  prior  writ,  the 
return  of  nulla  bona  is  proper.     Wintle  v.  Freeman,  11  Ad.  &  E.  539. 

The  insufficiency  of  the  goods  to  satisfy  prior  claims  will  entitle  the 
defendant  to  a  verdict  under  a  traverse  of  the  alleged  levy.  Heenan 
v.  Evans,  3  M.  &  Gr.  398.  An  extent  for  a  Crown  debt,  though  tested 
after  delivery  of  the  fi.  fa.  to  the  sheriff  has  priority  over  the  latter, 
unless  the  sale  has  taken  place  under  the  ft.  fa.  R.  v.  Wells,  16  East, 
278,  n.  See  also  Att.-Gen.  v.  Leonard,  38  Ch.  D.  622.  The  plaintiff 
may  show  that  a  judgment,  in  respect  of  which  a  prior  writ  issued,  is 
fraudulent.  Imray  v.  Magnay,  11  M.  &  W.  267  :  and,  it  is  not  necessary 
to  prove  that  the  sheriff  had  notice  of  the  fraud,  for  he  is  bound  to 
execute  the  plaintiff's  writ  at  his  peril.  Dennis  v.  Whetham,  L.  R., 
9  Q.  B.  345.  The  debtor's  conduct  as  to  the  execution  of  the  prior  writ 
is  admissible  evidence  of  fraud.  Imray  v.  Magnay,  supra.  The  plaintiff 
may  show  that  the  prior  writ  was  delivered  with  directions  not  to 
proceed  on  it  till  orders.  Hunt  v.  Hooper,  12  M.  &  W.  664.  Where  the 
defendant  proves  that  the  goods  in  question  were  assigned  before  the 
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execution,  under  a  bill  of  sale  (vide  Stimson  v.  Farnham,  ante,  p.  1208), 
the  plaintiff  may,  in  reply,  show  the  assignment  to  have  been  fraudulent. 
Dewey  v.  Bayntun,  6  East,  257.  As  to  which,  see  cases,  ante,  pp.  1179 
et  seq.  Where  there  are  prior  writs  and  also  rent  due,  the  sheriff  may 
traverse  the  existence  of  any  goods  on  which  he  could  levy,  although  the 
goods  would  have  satisfied  all  if  sold  ;  for  he  cannot  lawfully  levy  and 
sell  until  some  of  the  creditors  have  paid  the  rent.  In  this  case  the 
sheriff's  return  was  agreeable  to  the  facts,  and  the  plea  denied  any  goods 
on  which  defendant  could  levy  besides  goods  sufficient  to  satisfy  the  prior 
writs  and  rent ;  and  per  cur.,  the  sheriff  is  not  bound  to  advance  the 
rent :  and,  "  until  paid  there  are  no  goods  out  of  which  he  is  bound  to 
levy,  i.e.,  to  sell."  Cocker  v.  Musgrove,  9  Q.  B.  223.  See  also  Levy 
v.  Hale,  ante,  p.  1208.  The  sheriff  is  not  estopped  from  denying  Ins  own 
return,  for  the  purpose  of  showing  that  the  plaintiff  can  have  sustained 
no  damage  from  its  falseness,  and  so  that  the  plaintiff  has  no  cause  of 
action.  Remmett  v.  Lawrence,  15  Q.  B.  1004  ;  20  L.  J.,  Q.  B.  25  ;  Levy 
v.  Hale,  and  Stimson  v.  Farnham,  ante,  p.  1208. 

Where,  in  an  action  for  a  false  return  of  nulla  bona  to  a  writ  of  fi.  fa., 
the  defence  is  that  the  party  against  whom  the  writ  issued  has  become 
bankrupt,  the  bankruptcy  must  be  regularly  proved.  B.  N.  P.  51  ;  and 
see  Dowden  v.  Fowle,  4  Camp.  38.  And  where  the  defence  is  that  the 
landlord  of  the  debtor  claimed  the  goods  for  rent,  the  defendant  cannot 
prove  the  claim  by  the  oral  testimony  of  the  landlord,  if  his  tenant  held 
under  a  written  lease.     Augustien  v.  Challis,  1  Exch.  279. 

When  the  defence  is  payment  of  rent  to  the  landlord,  some  evidence, 
however  slight,  must  be  given  of  the  rent  being  due.  Keightley  v.  Birch, 
•3  Camp.  521.  The  sheriff  returned  nulla  bona  after  satisfying  the  land- 
lord's claim  for  rent  and  the  king's  taxes,  and  the  plaintiff  assented  to  his 
quitting  possession  of  the  premises  and  sued  out  a  ca.  sa.  :  it  was  held 
that  he  could  not  afterwards  maintain  an  action  for  a  false  return  to  the 
Ji.  fa.,  however  unfounded  the  claim  for  rent  might  turn  out  to  be. 
Stuart  v.  Whittaker,  Ry.  &  M.  310. 

As  to  the  duty  of  a  sheriff  on  whom,  after  levy  and  before  sale,  notice 
has  been  served  that  a  receiving  order  has  been  made  against  the  debtor, 
or  who  has  levied  on  a  judgment  for  a  sum  exceeding  201.,  see  the  Bky. 
Act,  1883,  s.  46  (1),  and  the  Bky.  Act,  1890,  s.  11.  By  the  Bky.  Act, 
1883,  s.  145,  "  Where  the  sheriff'  sells  the  goods  of  a  debtor  under  an 
execution  for  a  sum  exceeding  201.  (including  legal  incidental  expenses), 
the  sale  shall,  unless  the  court  from  which  the  process  issued  otherwise 
■orders,  be  made  by  public  auction,  and  not  by  bill  of  sale  or  private 
contract,  and  shall  be  pubUcly  advertised  by  the  sheriff  on  and  during 
three  days  next  preceding  the  day  of  sale."  The  court  may,  under  this 
section,  order  a  private  sale,  on  the  ex  parte  application  of  the  judgment 
creditor ;  Hunt  v.  Fensham,  12  Q.  B.  D.  162 ;  so  may  a  master  at 
•chambers.  Hunt  v.  Clifford,  W.  N.  1884,  p.  86,  Field,  J.  A  private 
sale,  however,  made  without  such  order,  but  with  the  consent  of  the 
debtor  is  irregular  only,  and  until  set  aside  by  the  court,  is  valid  against 
a,  subsequent  execution  creditor.   Crawshaw  v.  Harrison,  (1894)  1  Q.  B.  79. 

The  defendant  may  show  that  the  judgment,  on  which  the  rent  issued, 
was  fraudulent  and  void,  and  that  he  paid  the  proceeds  of  the  execution 
to  another  creditor,  although  under  a  writ  dated  subsequently  to  the 
plaintiff's  writ.  Shattock  v.  Garden,  6  Exch.  725;  21  L.  J.,  Ex.  200. 
See  also  Lane  v.  Chapmcm,  11  Ad.  &  E.  966.  But  it  must  be  a  clear  case 
■of  fraud  and  collusion  to  avoid  a  judgment,  so  as  to  let  in  this  defence. 
Tyler  v.  Leeds,  Dk.  of,  2  Stark.  221  ;  Harrod  v.  Benton,  8  B.  &  C.  219. 
The  defendant  cannot  impeach  the  judgment  on  the  ground  of  a  collateral 
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fraud.     Imray  v.  Magnay,  11  M.  &  W.  277,  per  cur. ;  Christopherson  v. 
Burton,  3  Exch.  162. 

The  defendant  cannot  give  in  evidence,  even  in  mitigation  of  damages, 
an  inquisition  held  by  him  to  inquire  into  the  property  of  the  goods,  under 
which  they  were  found  not  to  be  the  property  of  the  debtor.  Glossop  v. 
Pole,  3  M.  &  S.  175. 

5.  Action  for  extortion. 

The  evidence  in  this  action  depends  entirely  on  the  allegations  in  the 
statements  of  claim  and  defence. 

The  fees  to  which  a  sheriff  is  entitled  are  now  regulated  by  the  Sheriffs 
Act,  1887,  s.  20.  Sub-sect.  1  fixes  his  allowance  in  the  case  of  sums  collected 
by  him  for  the  Crown.  By  sub-sect.  2,  in  the  execution  of  other  process 
the  sheriff  or  sheriff's  officer  is  entitled  to  such  fees  and  poundage  as  may 
be  fixed  by  the  L.  C,  with  the  advice  and  consent  of  the  L.  JJ.  and  JJ.  or 
any  three  of  them,  and  with  the  concurrence  of  the  Treasury.  A  table  of 
fees  made  under  this  provision,  dated  Aug.  31st,  1888,  will  be  found  in 
W.  N.  1888,  Pt.  II.  p.  441.  A  remedy  against  extortion  by  the  sheriff  is 
provided  by  sect.  29,  which  provides,  by  sub-sect.  (2),  that"  if  any  person 
being  either  a  sheriff,  under-sheriff,  or  bailiff,  or  officer  of  a  sheriff,  or  being 
employed  in  levying  or  collecting  debts  due  to  the  Crown  by  process  of 
any  court,  or  being  an  officer  to  whom  the  return  or  execution  of  writs 
belongs,  does  any  of  the  following  things,  that  is  to  say — (a)  withholds  a 
prisoner  bailable  after  he  has  offered  sufficient  security ;  or  (b)  takes  or 
demands  any  money  or  reward  under  any  pretext  whatever,  other  than 
the  fees  or  sums  allowed  by  or  in  pursuance  of  this  or  any  other  Act ;  or 
(c)  grants  a  warrant  for  the  execution  of  any  writ  before  he  has  actually 
received  that  writ ;  or  (d)  is  guilty  of  any  offence  against  or  breach  of  the 
provisions  of  this  Act,  or  of  any  wrongful  act  or  neglect  or  default  in  the 
execution  of  his  office,  or  of  any  contempt  of  any  superior  court ;  he  and 
any  person  procuring  the  commission  of  any  such  offence  shall,  without 
prejudice  to  any  other  punishment  under  the  provisions  of  this  Act,  but 
subject  as  hereinafter  mentioned,  be  liable  "  .  .  .  "  (ii.)  to  forfeit  200/., 
and  to  pay  all  damages  suffered  to  any  person  aggrieved,  and  such 
forfeiture  and  damages  may  be  recovered  by  such  person  as  a  debt  by 
an  action  in  H.  M.  High  Court  of  Justice."  (7)  "Any  proceeding  in 
pursuance  of  this  section  against  a  sheriff,  under-sheriff,  or  any  other 
person  to  whom  this  section  applies,  shall  be  taken  within  two  years 
after  the  alleged  offence  was  committed,  and  not  subsequently." 

The  party  upon  whom  the  extortion  is  committed  may  maintain  an 
action  for  money  had  and  received  against  the  sheriff ;  and  in  such  an 
action,  it  is  not  necessary  to  prove  a  tender  of  the  sum  actually  due. 
Scarfe  v.  Hallifax,  7  M.  &  W.  288. 

The  mode  in  which  the  issuing  of  &fi.fa.,  and  the  connection  between 
the  sheriff  and  the  bailiff  may  be  proved,  has  been  already  stated,  ante, 
pp.  1173  e t  scq.  If  the  sheriff  have  returned  to  the  writ  that  he  has  caused 
to  be  levied,  &c,  it  will  be  evidence  that  he  has  adopted  the  act  of  the 
bailiff  as  his  own.  Woodgate  v.  Knatchbull,  2  T.  R.  154.  It  must  appear 
that  the  sheriff'  intrusted  the  bailiff  with  his  authority  in  the  particular 
case  in  which  the  latter  has  abused  it,  and,  therefore,  if  the  extortion  be 
committed  by  an  officer  not  named  in  the  warrant,  to  whose  house  the 
plaintiff  had  been  carried,  the  sheriff  is  not  liable.  George  v.  Perring, 
4  Esp.  63.  So,  where  a  writ  is  directed  to  the  coroner,  though  it  is 
executed  by  an  officer  of  the  sheriff,  the  latter  is  not  liable.  Sarjeant  v. 
Cowan,  1  Cr.  &  M.  491. 
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Where  the  money  levied  is  not  sufficient  to  satisfy  the  plaintiffs  claim, 
the  retaining  of  any  part  which  ought  to  be  paid  over  to  the  plaintiff,  is 
an  indirect  taking  from  him  within  sect.  29  (2)  (b),  ante,  p.  1210.  See 
Buckle  v.  Beives,  3  B.  &  C.  688,  decided  on  stat.  29  El.  c.  4. 

The  sheriff  is  not  entitled  to  poundage,  nor  his  officer  to  fees,  unless 
there  has  been  a  levy ;  i.e.  a  seizure  of  goods,  resulting  in  money  being 
thereby  obtained,  either  by  their  sale,  or  by  payment ;  Lee  v.  Dangar, 
infra  ;  the  mere  production,  however,  of  the  warrant,  and  a  demand 
of  the  debt  and  costs  and  expenses  of  levy,  on  the  premises  where 
the  execution  debtor's  goods  are,  and  payment  thereupon  by  him  of  the 
amount  constitute  a  lev}7.  Bissichs  v.  Bath  Colliery  Co.,  2  Ex.  D. 
459 ;  3  Ex.  D.  174,  C.  A.  And  where  there  has  been  a  levy,  the  sheriff 
is  entitled  to  poundage,  although  there  has  been  no  sale.  S.  C  ;  Mortimer 
v.  Cragg,  3  C.  P.  D.  216,  C.  A. 

Where  a  receiving  order  in  bankruptcy  is  made  against  the  execution 
debtor,  after  the  sheriff  has  seized  his  goods,  and  before  sale  thereof,  the 
right  of  the  sheriff  to  his  costs  of  execution  is  reserved  to  him  by  the 
Bky.  Act,  1883,  s.  46  (1),  and  Bky.  Act,  1890.  s.  11.  These  costs  do  not 
include  poundage.  In  re  Ludmore,  13  Q.  B.  D.  415.  In  Miles  v.  Harris, 
12  C.  B.,  N.  S.  550;  31  L.  J.,  C.  P.  361,  the  bailiff,  after  having  been  two 
days  in  possession,  withdrew  on  discovering  that  the  judgment  had  been 
irregularly  signed,  and  it  was  subsequently  set  aside ;  the  sheriff  was  held 
not  entitled  to  poundage.  It  seems  that  the  sheriff  is  now  entitled 
by  these  sections  to  charge  for  the  cost  of  advertisements  directed  by 
sect.  145  (vide  ante,  p.  1209),  of  the  sale  by  auction  of  the  debtor's 
effects.  Under  the  Bky.  Act,  1861,  ss.  73,  74,  it  was  otherwise,  for  the 
former  of  these  sections  was  limited  to  the  case  of  bankruptcv.  Braith- 
waite  v.  Marriott,  1  H.  &  C.  591  ;  32  L.  J.  Ex.  24. 

The  sheriff's  officer  is  not  liable  to  the  penalty  under  sect.  29  (2)  (b) 
and  (ii)  unless  he  has  a  mens  rea  ;  thus  he  is  not  liable  where  he  has 
remained  in  possession  for  a  day  too  long,  under  a  mistake  as  to  the  fees 
payable  to  him  under  the  Table.'  Lee  v.  Dangar,  (1892)  2  Q.  B.  337,  C.  A.  ; 
affirming  S.  C,  (1892)  1  Q.  B.  231 ;  nor  where  31.  too  much  was  demanded 
and  required  for  poundage,  owing  to  a  clerical  error.  Shoppe  v.  Nathan, 
Id.  245  ;  nor  where,  after  sale  an  account  is  sent  in,  by  the  officer,  to  the 
official  receiver  in  bankruptcy  of  the  execution  creditor,  containing  claims 
for  deductions  from  the  proceeds  of  the  sale,  to  a  much  larger  amount 
than  allowed,  such  account  being  subject  to  taxation.  Woolford's  Estate, 
Trustee  of  v.  Levy,  Id.  772,  C.  A.  The  person  actually  guilty  of  the 
wrongful  act  is  alone  liable  to  the  penalty ;  thus  the  sheriff  is  not  liable 
to  it  where  his  bailiff  has  seized  goods  under  a  fi.  fa.,  without  excepting 
wearing  apparel,  &c.  to  the  value  of  51.  as  required  bv  8  &  9  V.  c.  127,  s.  8. 
Bagge  v.  Whitehead,  (1892)  2  Q.  B.  355,  C.  A. 

See  further,  as  to  the  sheriff's  fees,  1  Chit.  Prac.  12th  ed.  p.  635.  As 
to  the  sheriff's  officer's  fees,  see  Smith  v.  Broadbent,  (1892)  1  Q.  B.  551, 
ante,  pp.  580,  581. 

As  to  action  against  sheriff  for  false  return  of  a  rescue,  whereby  the 
plaintiff  was  attached,  see  Brasyer  v.  Maclean,  L.  R.,  6  P.  C.  398. 


ACTIONS  BY  AND  AGAINST  SOLICITORS. 
See  ante,  pp.  496,  508. 
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ACTIONS  BY  SURGEONS  OR  OTHER  MEDICAL  PRACTI- 
TIONERS. 

See  ante,  pp.  508  et  seq. 


ISSUES  UPON  INTERPLEADER  ORDERS. 

Rules,  1888,  O.  lvii.,  now  replace  the  practice  under  1  &  2  W.  4 
c.  58;  1  &  2  V.  c.  45,  s.  2;  and  the  C.  L.  P.  Act,  1860,  as  to  inter- 
pleader. Issues  on  interpleader  orders  are  now  directed  under  Rule  7. 
When  obtained  on  the  application  of  a  sheriff,  the  claimant  is  commonly 
made  the  plaintiff,  and  is  then  entitled  to  begin  on  the  trial,  and  the 
execution  creditor  the  defendant.  The  evidence  depends  on  the  question 
to  be  tried. 

It  is  generally  desirable  that  objections  which  prevent  the  trial  of  the 
matter  really  in  question  should  be  waived  at  N.  P.,  in  order  that  all 
the  information  which  it  was  the  object  of  the  issue  to  obtain  may  be 
supplied.  The  court,  moreover,  did  not  give  effect  to  every  technical 
objection  as  in  an  ordinary  trial.  Waterton  v.  Baker,  post,  p.  1213,  per 
Blackburn,  J.  ;  Gugen  v.  Sampson,  4  F.  &  F.  974,  per  Channel],  B., 
and  see  cases  below.  It  has,  however,  been  said  more  recently  that 
there  is  now  "  no  difference  between  the  evidence  received  on  the  trial  of 
an  interpleader  issue  and  in  other  cases,"  per  Mellor,  J.,  in  Emmott  v. 
Marchant,  3  Q.  B.  D.  556. 

The  following  points  have  been  ruled  : — 

Generally,  the  judgment  creditor,  who  has  seized  under  a  /?.  fa.,  and  is 
in  possession  when  the  claim  is  set  up,  has  a  prima  facie  title,  which  the 
claimant  must  rebut,  and  the  latter  must  therefore  begin  at  the  trial. 
Edwards  v.  Matthews,  4  1).  &  L.  721.  In  interpleader  between  one  who 
claims  as  assignee  of  the  judgment  debtor  and  the  judgment  creditor, 
the  admissions  of  the  assignor,  before  the  date  of  the  assignment,  that  he 
was  indebted  to  the  plaintiff  (claimant),  are  not  evidence  for  the  plaintiff 
that  the  debt  was  a  bona,  fide  one.  Coole  v.  Braham,  3  Exch.  183.  The 
question  on  interpleader  was,  whether  the  plaintiff  had  any  property  in 
the  goods  as  against  the  defendant,  the  execution  creditor ;  held  that,  if 
the  plaintiff  had  a  lien  on  them  against  the  original  debtor,  he  maintained 
the  issue,  liogers  v.  Kennay,  9  Q.  B.  592.  On  an  issue  to  try  whether  a 
firm  consisting  of  the  defendants  were  indebted  to  the  plaintiff's  firm,  it 
was  no  objection  at  N.  P.  that  some  of  the  parties  to  the  record  are 
members  of  both  firms,  although  in  an  action  it  would  be  otherwise. 
Bosanquet  v.  Woodford,  5  Q.  B.  310.  So,  even  before  the  J.  Act,  1873,  on 
an  interpleader  issue  the  court  considered  the  equitable  rights  of  the 
parties ;  Busden  v.  Bope,  L.  R.,  3  Ex.  269  ;  Bank  of  Ireland  v.  Berry, 
L.  R.,  7  Ex.  14  ;  Duncan  v.  Cashin,  L.  R.,  10  C.  P.  554 ;  Engclback  v. 
Nixon,  Id.  645  ;  and  now  under  sect.  24,  cited  ante,  pp.  306,  307,  the 
court  is  to  give  effect  bo  all  equitable  estates,  interests,  and  principles. 

On  an  issue  between  an  execution  creditor  and  assignee  in  bankruptcy, 
stating  the  execution  and  the  hat,  where  the  question  was  whether  the 
execution  was  valid  as  against  the  fiat,  the  creditor  was  not  permitted  to 
dispute  the  bankruptcy.     Linn.it  v.  Chaffers,  4  Q.  B.  762.     But  where  the 
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question  was,  whether  the  plaintiffs  were  entitled  to  the  goods  seized,  as 
against,  and  free  from,  the  defendant's  execution,  and  whether  they  were 
liable  to  be  seized  as  against  the  plaintiffs  ;  the  plaintiffs  were  put  to  strict 
proof  of  the  bankruptcy.     Lott  v.  Melville,  3  M.  &  Gr.  40. 

The  assignee,  A.,  of  a  Lloyd's  bond  given  by  a  railway  company,  sued 
the  company  in  the  name  of  the  obligee,  and  compromised  the  action  by 
taking  an  assignment  of  all  the  rolling  stock  of  the  company  ;  another 
creditor,  B.,  subsequently  obtained  judgment  against  the  company,  and 
took  the  rolling  stock  in  execution  ;  it  was  held,  on  an  issue  between 
A.  and  B.,  that  B.  could  not  dispute  the  original  legality  of  the  bond,  and 
that  the  conveyance  to  A.  was  valid  as  against  B.  Blackmore  v.  Yates, 
L.  R.,  2  Ex.  225. 

Where  the  trustees  of  the  debtor's  wife  claimed  the  goods  against  an 
execution  creditor,  and  the  issue  was,  whether  the  goods  belonged  to  the 
debtor  or  not,  the  trustees,  who  were  parties  to  the  issue  as  defendants, 
were  not  permitted  to  show  that  the  debtor  was  a  bankrupt,  and  that  the 
goods  vested  in  his  assignees,  who  had  not  interfered  or  claimed  them. 
Came  v.  Briee,  7  M.  &  W.  183.  Here  the  execution  creditor  was  prima 
facie  entitled  to  the  goods,  and  the  title  of  the  claimants  was  unconnected 
with  that  of  the  assignees.  See  also  Belcher  v.  Patten,  6  C.  B.  608.  But 
where  the  claimant  took  under  a  conveyance  by  the  debtor,  which  was 
alleged  to  be  in  itself  void  as  an  act  of  bankruptcy,  the  judgment  creditor 
(defendant)  was  held  entitled  to  show  this,  on  issue  joined  as  to  the  pro- 
perty of  the  claimants,  in  the  goods  seized  under  the  fi.  fa.  Chase  v. 
Goble,  2  M.  &  Gr.  930.  So  the  execution  creditor  may  defeat  the  claim 
by  establishing  a  title  to  the  goods  in  a  third  party,  although  superior 
even  to  his  own.  Richards  v.  Jenkins,  18  Q.  B.  D.  451,  C.  A.  Thus  he 
may  set  up  the  title  of  the  trustee  in  bankruptcy  of  the  claimant.  Id. 
In  this  case  the  claimant  had  no  title  whatever.  When  the  claimant  is 
owner  of  an  equity  of  redemption  in  the  goods  he  is  entitled  to  succeed. 
Usher  v.  Martin,  24  Q.  B.  D.  272. 

By  Rules,  1883,  O.  lvii.,  r.  3  (replacing  the  C.  L.  P.  Act,  1860,  s.  12), 
relief  by  way  of  interpleader  may  be  granted  although  "  the  titles  of  the 
claimants  have  not  a  common  origin,  but  are  adverse  to,  and  independent 
of,  one  another."  See  as  to  the  construction  of  this  rule,  Meynell  v. 
Angell,  32  L.  J.,  Q.  B.  14  ;  Best  v.  Hayes,  1  H.  &  C.  718 ;  32  L.  J.,  Ex. 
129  ;  Tanner  v.  European  Bank,  L.  R.,  1  Ex.  261.  Upon  an  interpleader 
issue  whether  certain  goods  seized  in  execution  were  "  at  the  time  of  the 
seizure,  the  goods  of  the  plaintiff,"  the  plaintiff  proved  a  bill  of  sale  of 
the  goods  to  himself ;  it  was  held  that  the  defendant,  the  execution 
creditor,  might  set  up,  by  way  of  answer,  a  prior  bill  of  sale  to  a  third 
party.  Cadsden  v.  Barrow,  9  Exch.  514  ;  23  L.  J.,  Ex.  134.  But  under 
the  Bills  of  Sale  Act,  1878,  s.  8,  the  prior  bill  of  sale,  if  unregistered, 
would  be  displaced,  so  far  as  is  necessary  to  give  effect  to  the  execution : 
Bxpte.  Blaiberg,  23  Ch.D.254,C.  A.,  vide  ante,  p.  1193  ;  and  if  given  as 
security  for  money  would  be  void  altogether  under  the  Bills  of  Sale  Act, 
1882,  s.  8,  ante,  p.  1186.  If,  however,  the  prior  bill  of  sale  were  a  deed 
of  gift,  it  would,  under  Id.,  s.  5,  avoid  the  later  bill  of  sale  given  as 
a  security  for  money.  Tuck  v.  Southern  Counties  Deposit  Bank,  ante, 
p.  1199.  Where  A.  mortgaged  his  chattels  to  B.,  and  they  were 
taken  in  execution,  at  the  suit  of  C,  a  creditor  of  A.  :  it  was  heid  that 
in  an  issue  between  B.  and  G,  B.  could  not  after  the  mortgage  had 
been  satisfied  rely  on  his  bare  legal  title  to  the  chattels.  Waterton  v. 
Baker,  17  L.  T.  494,  H.  T.  1868,  Q.  B.  The  execution  creditor  is 
not  necessarily  bound  by  an  estoppel  which  would  have  prevented  his 
debtor  from  disputing  the  title  of  the  claimant.     Richards  v.  Johnston, 
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4  H.  &  N.  660 ;  28  L.  J.,  Ex.  322;  Richards  v.  Jenkins,  18  Q.  B.  D.  451, 
C.  A.  In  Shingler  v.  Holt,  7  H.  &  N,  65 ;  30  L.  J.,  Ex.  322,  the  claimant 
was  a  married  woman  against  whom  a  decree  nisi  for  the  dissolution  of 
her  marriage  had  been  pronounced.  An  issue  was  directed  as  to  whether 
the  goods  were,  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the 
goods  and  chattels  of  S.  S.  (the  maiden  name  of  the  plaintiff).  The  jury 
having  found  a  verdict  for  the  plaintiff,  the  court  refused  a  new  trial,  or 
to  enter  into  the  question  of  the  plaintiff's  title,  as  a  married  woman 
against  her  husband.  And  see  Bird  v.  Crabb,  30  L.  J.,  Ex.  318 ;  and 
Duncan  v.  Cashin,  L.  R.,  10  C.  P.  554. 

As  to  what  assignments  are  fraudulent,  see  ante,  p.  1179. 

As  to  the  operation  of  the  Bills  of  Sale  Acts,  vide  ante,  p.  1180. 
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Affidavit  to  put  off  trial  on  account  of  absence  of  material  witness. 
(See  Tidd's  Forms,  310  ;  Chith/s  Forms,  10th  ed.  853.) 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division  [or  other  division] . 

(  A.  B.,  plaintiff. 
Between  J  and 

(  C.  D.,  defendant. 

I.  C.  D.,  the  above-named  defendant  [or  Y.  Z.  of ,  the  solicitor 

in  this  action  of  the  above-named  defendant] ,  make  oath  and  say  as 
follows : — 

1.  That  issue  was  joined  in  this  action  on  the  day  of and 

that  notice  for  the  trial  thereof  was  given  for  the  day  of . 

2.  That  E.  F.,  late  of ,  is  a  material  and  necessary  witness  for 

me  [or  for  the  defendant]  in  the  said  cause,  as  I  am  advised  and  believe 
that  I  cannot  safely  proceed  to  the  trial  thereof,  without  the  testimony 
of  the  said  E.  F. 

3.  That  the  said  E.  F.  is  now  at  [state  the  witness  being  abroad,  if 
that  be  the  fact] . 

4.  That  in  consequence  of  the  notice  of  trial  so  given,  as  aforesaid, 
I  caused  an  inquiry  to  be  made,  &c.  [stating  the  nature  and  result  of  the 
inquiry  made  after  the  luitness,  and  the  time  when  he  is  likely  to  attend, 
and  other  facts,  if  any,  in  support  of  the  application] . 

Sworn,  &c.  C.  D. 

[or  Y.  Z.] 
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ABANDONMENT, 

of  ship  not  necessary,  when  loss  on  marine  policy  actually  total,  436. 
when  necessary  in  order  to  constitute  a  total  loss,  id. ,  437,  438. 
what  loss  is  necessary  to  justify,  438. 
may  be  oral,  but  must  be  certain,  id. 
notice  of,  must  be  given  as  soon  as  practicable,  439. 
must  be  unconditional  and  unqualified,  id. 
effect  of  acting  on,  id. 
party  jointly  interested  may  give,  id. 
unnecessary  in  case  of  re-insurance,  id. 
of  right  to  light,  806.     See  Lights. 

of  way,  821.     See  Way. 
of  distress,  what  amounts  to,  888. 
a  question  of  fact,  id. 
effect  of,  886. 

ABATEMENT, 

plea  in,  procedure  in  substitution  for,  92. 
of  nuisance,  760.     See  Nuisance. 

ABSENCE  BEYOND  SEAS.     See  Beyond  Seas. 

ABSTRACT  OF  TITLE, 

when  admitted  as  secondary  evidence  of  original  deed,  14. 
privileged  from  production,  171. 

alleged  delivery  of,  not  satisfied  by  delivery  of  deeds,  322. 
full  and  sufficient,  though  disclosing  title  that  is  not  good,  id. 
vendor  must  be  prepared  to  verify,  323. 

ACCEPTANCE, 

of  under  tenant,  what  amounts  to,  336. 
of  offer,  contract  binding  from  time  of  posting,  520. 
of  goods  within  the  S.  of  G.  Act,  1893... 523  ct  scq.,  565.      See  Sale 
of  Goods. 

ACCEPTANCE  OF  BILL  OF  EXCHANGE, 

acceptance  per  proc.  of  drawee  without  authority,  357. 

effect  of  admission  of,  3~>6. 

must  be  by  drawee,  unless  for  honour,  359.  360. 

ambiguous  and  irregular,  id. 

where  no  drawee,  acceptor  liable  as  on  promissory  note,  360. 

effect  of.  where  payee  fictitious,  id. 

definition,  B.  of  Ex.  Act,  1882,  s.  17  (1),  361. 

must  be  in  writing,  signed  by  drawee,  or  his  agent,  s.  17  (2  a),  id. 

signature  sufficient,  id. 
drawee  must  pay  money  only,  s.  17  (2b),  id. 
may  be  revoked  before  delivery,  352,  362. 
R. — VOL.  II.  L  L 
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ACCEPTANCE  OF  BILL  OF  EXCHANGE— continued. 
general  or  qualified,  s.  19  (1),  362. 

conditional,   partial,  local,    qualified  as  to  time,   acceptance  of 

some  only  of  several  drawees,  s.  19  (2),  id. 
question  for  judge,  363. 
general,  not  necessary  to  prove  presentment,  s.  52  (1),  362. 

aliter,  if  local,  362,  363. 
liability  of  acceptor,  s.  f>4...362. 
on  bills  in  sets,  s.  71... id. 

payable  at  bankers',  equivalent  to  order  to  pay  bill,  363. 
how  proved,  364. 

proof  of  acceptor's  handwriting,  prima  facie  evidence  of  accept- 
ance during  currency,  id. 
by  several,  not  partners,  handwriting  of  all  must  be  proved,  id. 
by  partners,  id. 

signature  of  one  partner  that  of  all,  s.  23  (2),  357,  id. 

partnership  and  handwriting  must  be  proved,  364. 
must  be  in  name  of  the  firm,  id. 
when  it  binds  firm,  358,  id. 

where  name  common  to  firm  and  person  signing,  364. 
where  no  authority,  partner  accepting  liable,  358. 
does  not  extend  to  other  than  trading  partnerships,  365. 
as  solicitors  or  brokers,  id. 
or  directors  of  mining  company,  id. 
or  railway  company,  id. 
nor  when  taken  fraudulently,  364. 

fraud  presumed  where  given  for  separate  liability,  id. 
365. 
in  name  of  firm,  slightly  differing  from  real  name,  365. 
l)y  agent,  366. 

agent  when  personally  liable  to  third  persons,  id. 
accepted  per  pi-oc. ,  id. 

agent's  authority  and  handwriting  must  be  proved,  id. 
holder  in  due  course,  not  affected  by  abuse  of  authority,  id. 
by  wife,  id.,  367. 
proof  of,  by  admission,  367. 

notice  to  drawee  of  acceptance  makes  it  irrevocable,  s.  21  (1), 

352,  id. 
where   acceptance  is  forged,  payment  of  similar  forged  bill  not 

necessarily  an  acknowledgment,  367. 
by  notice  to  produce,  in  which  the  bill  was  described  as  accepted 
by  defendant,  id. 
before  drawing,  id. 

of  blank  bill,  authority  to  drawer  to  Jill  up  with  any  sum  covered 

by  stamp,  352,  id. 
even  although  figures  in  margin  have  been  altered,  367. 
such  acceptance  binds  acceptor  to  holder  in  due  course,  352. 

but  only  it  acceptor  intended  acceptance  to  be  tilled  up,  367. 
where  drawer's  name  alone  in  blank,  id. 
immaterial  if  names  of  drawer  and  indorsee  are  forgeries,  id. 
presentment  for  payment,  368.     See  Presentment. 
evidence  under  money  claims,  id. 
effect  of,  in  accrediting  the  drawing,  s.  54... 362. 
admits  drawer's  handwriting,  id. 

and  capacity  and  authority  to  draw,  id. 
acceptor  for  honour  cannot  dispute  drawer's  signature,  368,  390. 
supra  protest  for  honour,  s.  65... 389. 

must   be   written    on    the   bill,    and   indicate   that   it   is    such, 
s.  65  (3  a),  id. 
and  be  signed  by  acceptor  for  honour,  s.  65  (3  b),  id. 
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supra  protest  for  honour — continued. 

unless   otherwise   stated,   deemed  to  be  for  honour  of   drawer, 

s.  65  (4),  389, 
maturity  how  calculated,  s.  65  (5),  id. 
engagement  by  acceptor  for  honour,  s.  66,  id. 

bill  must  be  protested  before  presentation  to  him,  s.  67,  id., 
390. 
proof  of,  unnecessary  in  action  against  indorser,  392. 

ACCEPTING  GOODS,  ACTION  FOR  NOT.     See  Sale  of  Goods. 

ACCEPTOR, 

identity  of,  how  proved,  136. 

evidence  in  actions  by  payee  against,  360.     See  Acceptance  of  Bill. 
by  indorsee  against,  36S.     See  Indorsement. 
by  drawer  against,  374.     See  Bill  of  Exchange. 
by  payee  or  indorsee  against,  supra  protest  or  for 
honour,  389.     See  Protest. 
presentment  to,  for  payment,  377. 

delayed,  or  excused,  379. 
how  discharged  from  liability,  403,  404. 
effect  of  giving  time  to,  404. 

ACCESS, 

of  husband,  cannot  be  disproved  by  husband  or  wife,  47,  166,  1035 
when  presumed,  1034,  1035. 

ACCIDENT, 

policy  of  insurance  against  personal,  452. 

accidents  to  chattels,  456. 
stamp  on,  270. 

may  be  adhesive,  id. 
carrier  liable  for  loss  by,  624. 

in  driving,  an  excuse  in  actions  for  negligence,  766.     See  Negligence. 
when  a  defence  in  action  for  assault,  899. 

ACCOMMODATION  ACCEPTOR, 

giving  time  to  drawer,  405. 

may  recover  costs  of  action  defended  at  request  of  drawer,  592. 

ACCOMMODATION  BILL, 

where  no  effects,  notice  of  dishonour  unnecessary,  387. 

bill  made  payable  at  drawer's  own  house  may  be  presumed  to  be,  388 

ACCORD  AND  SATISFACTION, 

necessary  to  discharge  written  contract  after  breach,  29. 
a  defence  in  contract,  653. 

must  be  specially  pleaded,  id. 

acceptance  in  satisfaction,  and  receipt  must  be  shown,  id. 
retention  of  cheque  sent,  not  conclusive,  id. 
of  negotiable  instrument  may  sometimes  be  presumed,  id. 
may  be  made  by  a  stranger  on  behalf  of,  and  adopted  by  defen- 
dant, id. 
question  when  receipt  given  for  unliquidated  damages,  id. 
when  agreement  to  accept  less  than  claim  is  a  good  accord,  id. 
agreement  to  refer  is  not,  id. 

oral  to  accept  something,  and  performance  is  good,  654. 
in  actions  for  defamation,  862. 

LL  2 
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ACCOUNT, 

presumptive  evidence  of  having  accounted,  37. 

kept  by  persons  deceased  showing  receipts,  admissible  in  evidence, 

55,  56. 
made  in  course  of  business,  59. 
when  it  requires  a  receipt  stamp,  273,  274. 
mutual,  how  affected  by  Statutes  of  Limitations,  684. 
transfer  of  figures  in,  may  amount  to  payment,  623. 

ACCOUNT  STATED, 

compulsory  admission  not  evidence  of,  63. 

solicitor's  bill  cannot  be  recovered  on,  without  proof  of  delivery,  499. 

action  on,  619. 

not  pleaded  unless  stated  or  settled  account,  id. 
acknowledgment  must  be  absolute,  id. 

offer  of  less  than  sum  demanded  not  an  acknowledgment,  id. 
entry  in  bankrupt's  examination  not  evidence  of,  id. 

sccus,  oral  admissions  of  debt,  though  written  agreement,  id. 
agreement  by  member  of  company  to  pay,  id. 
I  0  U,  evidence  of,  620. 

must  be  admission  of  debt  due,  in  order  to  support,  id. 
generally  will  not  lie  unless  specific  sum  agreed  on,  id. 
must  be  of  debt  due  from  defendant,  id. 
lies  on  balance  struck  after  dissolution  of  partnership,  621. 
may  be  with  plaintiff's  wife,  id. 
not  with  the  defendant's,  id. 

unless  proved  to  be  his  agent,  id. 
not  by  casual  conversation  with  stranger,  id. 
debt  may  be  an  equitable  one,  id. 
errors  in  it  may  be  corrected,  id. 
admits  particular  character,  id. 
promissory  note,  properly  stamped,  evidence  of,  id. 

not  if  payable  on  contingency,  id. 
must  be  stated  before  action  brought,  id. 
when  evidence  of  more  than  one  accounting  admissible,  id. 

622. 
award  not  evidence  on,  622. 
valuation  of  appraisers,  when  admissible  on,  id. 
infant  not  liable  on,  id. 

account  cannot  be  stated  with  lunatic  or  his  agent,  id. 
when  evidence  of  payment,  686. 

ACKNOWLEDGMENT, 

in  deed  of  receipt  of  money,  effect  of,  66. 

under  Conveyancing,  &c,  Act,  1881,  s.  55,  id. 
when  it  requires  a  stamp.  235,  236. 

not  if  it  do  not  amount  to  an  agreement,  id. 
distinction  between  acknowledgments  and  receipts,  273,  274. 
by  acceptor  of  bill,  dispenses  with  proof  of  acceptance,  367. 

so  with  proof  of  indorsements  as  against  indorser,  371. 
proof  of,  in  action  on  account  stated,  619.     See  Account  Stated. 
to  take  a  case  out  of  Stat,  of  Limitations,  must  be  in  writing,  676. 

1054,  1063.     See  Entry,  Right  of;  Limitations,  Statutes  of. 
of  rent  due  by  person  in  possession,  evidence  of  tenancy,  998. 

ACQUITTAL, 

certificate  of,  admissible  in  evidence,  102. 

proof  of,  in  action  for  malicious  prosecution,  868. 

ACT  BOOK, 

proof  of  probate  and  letters  of  administration,  119. 
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ACT  OF  GOD, 

meaning  of,  624. 

ACTION, 

proof  of  commencement  of,  670,  746. 
notice  of,  1130.     See  Notice  of  Action. 

ACTS  OF  PARLIAMENT.     See  Parliament. 

ADJUDICATION  STAMP, 

conclusive  as  to  duty  paid  being  sufficient,  229. 

ADJUSTMENT, 

proof  and  effect  of,  in  actions  on  marine  policies,  439. 
only  prima '.facie  evidence  against  underwriter,  id. 
opened  by  fraud,  id. 
exempt  from  stamp,  id. 

ADMINISTRATION.     See  Probate  and  Letters  of  Administration. 

relates  to  intestate's  death,  for  the  benefit  of  the  estate,  1049,  1139. 

but  must  be  granted  before  action,  1138. 
under  Chancery  decree,  indemnifies  executors,  1148. 
course  of,  id. 

in  administration  of  insolvent  estate  by  Court,  bankruptcy  rules 
to  prevail,  1150. 

See  Judicature  Acts,  1873,  1875. 

ADMINISTRATOR.     See  Executor  and  Administrator. 

ADMIRALTY  COUKT, 

seal  of,  judicially  noticed,  80. 

so  proceedings  of,  83. 
proceedings  of,  how  proved,  117. 

jurisdiction  of,  now  transferred  to  High  Court  of  Justice,  118. 
effect  of  sentence  of,  on  questions  of  prize,  206. 
sentence  of  condemnation,  conclusive,  id. 
so  of  foreign  court,  id. 

alitcr,  if  sitting  in  contravention  of  the  law  of  nations,  id. 
sentence    of    condemnation   on    ground    that    property   is    not 

neutral,  id. 
conclusive  of  that  fact,  id. 
"  as  good  and  lawful  prize,"  id. 
ambiguous,  may  be  examined,  id. 
ground  of  condemnation  must  appear  on  face  of  sentence,  to  be 

conclusive,  ul.,  2U7. 
foreign   sentence  of  condemnation  not   evidence   of  a   loss    by 
capture,  431. 
condemnation  in  damages  by,  not  a  loss  by  perils  of  the  seas,  429. 
salvage  award  not  conclusive  of  sea  loss,  207. 

rule  in,  as  to  damages  in  collision  cases  where  both  ships  are  in  fault, 
now  prevails,  747. 
as  to  costs,  now  the  same  as  in  the  other  divisions,  776. 

except  where  County  Courts  have  jurisdiction,  id.,  777. 

ADMISSIONS, 

oral,   out  of  Court,   evidence   against    party  making   them,   though 

relating  to  contents  of  written  instrument,  2,  9,  61. 
by  solicitor,  that  there  is  a  written  agreement,  will  not  render  oral 

evidence  inadmissible,  4. 
effect  of,  in  general,  and  when  they  operate  as  an  estoppel,  62,  76. 
value  of,  depends  on  circumstances  under  which  made,  62. 
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ADMISSIONS— continued. 

admission  made  under  erroneous  view,  62. 

or  bearing  on  the  whole  a  different  meaning,  id. 
under  Rules,  O.  xxxii.,  r.  1.  id.,  73. 
of  party's  handwriting,  evidence  against  him,  62. 
before  arbitrator,  admissible,  id. 

so  offer  of  specific  sum,  unless  confidential,  id. 
letters  "without  prejudice,"  and  answers  when  not  admissible,  id. 

judge  to  examine  document  to  determine  admissibility,  63. 
compulsory,  id. 

in  answer  in  Chancery  to  bill  tiled  by  a  stranger,  id. 

but  compulsion  must  not  be  illegal,  id. 

in  examination  before  commissioners  of  bankrupt,  id. 

by  witness  in  Court,  id. 

on  process  before  House  of  Commons,  id. 

not  evidence  of  account  stated,  id. 

of  contents  of  documents,  id. 
of  party  to  record,  evidence  against  himself,  though  relating  to  con- 
tents of  written  instrument  not  produced,  id. 

so  copy  of  written  instrument,  sent  by  party,  64. 
by  notice  of  dissolution  of  partnership,  id. 
by  acquiescence,  id. 

depositions   of  a  witness,  when   evidence  as   admission   against 
person  present,  id. 

not  presumed  from  omission  to  reply  to  a  letter,  id. 
unless  writer  entitled  to  an  answer,  65. 
by  receipts,  66. 

in  deeds,  conclusive  at  common  law,  id. 

unless  recitals  show  money  not  paid,  id. 

indorsed  on  deed  not  conclusive,  id. 

in  or  on  deed,  for  consideration,  sufficient,  id. 

not  under  seal,  not  conclusive,  id. 

even  though  in  full  of  all  demands,  id. 

in  policy,  of  premium,  conclusive,  id. 
unless  there  has  been  fraud,  id, 

by  agent,  of  receipt  of  money,  how  it  binds  him,  id. 

may  operate  as  estoppel  in  favour  of  third  persons,  id. 
implied  from  the  acts  of  the  party,  id. 

plaintiffs  title  to  sue,  id.,  67. 

character  in  which  he  sues,  id. 

defendant  is  sued,  id. 

when  conclusive,  67. 

dealing  with  or  slandering  party  in  such  character,  id. 

payment  of  tithes  to  plaintiff,  evidence  of  plaintiff's  title,  id. 

subscription  of  paper  as  witness,  not  evidence  of  knowledge  of 
contents,  id. 

advertising  property  as  that  of  a  bankrupt,  id. 

bringing  action  of  ejectment,  id. 
by  trustees,  or  persons  not  parties  to  suit,  but  interested,  id. 

by  husband  in  action  by  him  and  wife,  id. 

by  party  to  whom  money  is  conditioned  by  bond  to  be  paid,  id. 

by  owner  of  ship  in  action  by  master,  id. 

by  party  really  interested  in  policy,  id. 

by  cestui  que  trust,  id. 

by  tenants  of  existence  of  rights  or  easements,  68. 

by  rated  inhabitants  on  appeals,  id. 

by  parties  who  have  indemnified  sheriff  in  action  against  latter,  id. 

of  party  for  whose  benefit  deed  detained,  id. 

plaintiff  sues  on  a  bill,  id. 
from  whom  overdue  bill  was  received,  id. 
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by  trustees,  or  persons  not  parties  to  suit,  but  interested — continued. 
by  one  of  several  trustees,  68. 
of  joint  contractor  not  joined,  id. 

of  co-trespassers,  in  actions  for  tort,  generally  evidence  against 
themselves  only,  id. 
so  in  actions  ex  contractu,  unless  common  interest,  id. 
by  individual,  of  corporate  body,  id. 

by  officer,  in  action  for  disturbance  in  exercising  office,  id. 
by  executor,  in  action  by  plaintiff,  suing  as  administrator  durante 

absentia,  id. 
by  trustee  of  bankrupt,  id. 

of  persons  filling  official  character  before  they  were  invested  with 
that  character,  id. ,  69. 
by  guardian,  and^/-oc//e/'M  amy,  inadmissible  against  infant,  69. 
by  agents  and  servants,  id.     See  Agent. 
by  partner,  71.     See  Partners. 
by  wife,  72.     See  Wife. 
by  counsel  in  conduct  of  case,  id. 

of  fact  in  order  to  support  one  issue,  73. 

from  which  client's  possession  of  a  document  may  be  pre- 
sumed, id. 
special  case  signed  by,  id. 
by  solicitor  for  the  purpose  of  a  cause  admissible,  id. 
as  of  handwriting  ot  witness,  id. 

that  he  is  solicitor  on  the  record,  sufficient  proof  of  ;igency,  id. 
inadmissible,  where  made  before  action  brought,  id. 

where  not  with  view  to  dispense  with  proof,  id. 
admission  by,  may  be  used  on  new  trial,  though  retracted,  id. 
under  notice  to  admit,  id. 

notice  may  be  given  to  admit  documents,  and  facts  (0.  xxxii., 

rr.  2,  4),  id.,  74. 
consequence  of  refusal  of  party  to  make,  according  to  notice,  74. 
certificate  that  refusal  to  admit  was  reasonable,  id.,  304. 
proof  of  admission  (r.  7),  74. 
extends  to  documents  out  of  custody  of  party,  intending  to  offer 

them  in  evidence,  id. 
party  not  released  from  obligation  to  admit  document  by  slight 

misdescription,  id. 
effect  of  admission  under  notice  without  a  "saving  of  all  just 

exceptions,"  id.,  75. 
admission  of  acceptance,  how  far  conclusive,  75,  3f>6,  365. 
by  payment  of  money  into  court,  75.  See  Payment  of  Money  into  Court. 
by  recital,  76.     See  Recital. 

by  estoppel  by  deed  or  in  pais,  id.,  77.     See  Estoppel. 
on  the  record,  78. 

matter  pleaded  and  not  denied,  admitted,  id.,  309. 

except  damages,  id.,  310. 
on  facts  in  pleadings  whether  on  same  footing  as  proof,  78. 
effect,  in  the  action,  of  material  allegations  pleaded,  id. 
statement  in  pleading  in  another  action,  79. 
judgment  by  default  admits  cause  of  action,  id. 
whole  admission  must  be  taken  together,  id. 

if  answer  in  Chancery  read,  defendant  may  require  bill,  id. 
assertion  of  party  in  conversation,  given  in  evidence  against  him, 
of  facts  in  his  favour,  evidence  for  him  of  those  facts,  id. 
of  client,  when  provable  by  solicitor,  173. 
oral,  of  debt,  though  unstamped  written  admission  given,  225. 
for  goods  sold,  evidence  of  accounts  stated,  619. 
f  money  due  on  bill  in  defendant's  possession.  356. 
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of  acceptor's  handwriting,  admission  of  acceptance,  356. 

of  acceptance,  by  one  partner,  binds  firm,  365. 

of  notice  of  dishonour,  383.     See  Notice  of  Dishonour. 

of  fraud,  or  illegality,  effect  of.  in  actions  on  bills  or  notes,  399. 

promissory  note  unstamped,  not  evidence  of  admission  under  account 

stated,  621. 
oral,  of  part  payment  will  take  debt  out  of  Statute  of  Limitations,  679. 
by  bankrupt  in  balance-sheet,  will  not  take  debt  out  of  Statute  of 

Limitations  as  against  trustee,  680,  683. 
of  publication  of  libel,  843. 

by  tenant,  of  period  of  commencement  of  tenancy,  1005. 
of  bankrupt,  before  bankruptcy,  admissible  to  prove  contemplation  of 

bankruptcy,  52. 

ADULTERY, 

evidence  of  party  in  proceedings  by  reason  of,  admissible,  165,  166. 
but  not  liable  to  be  asked  questions  tending  to  show  that  he  has 
been  guilty  of,  166. 
unless  he  has  given  evidence  in  disproof  thereof,  id. 
evidence  is  not  excluded  if  witness  be  willing  to  give  it,  id. 
husband  not  liable  for  goods  supplied  to  wife  after  dismissal  for,  563. 
of  wife  no  defence  to  action  lor  annuity,  in  separation  deed,  1167. 

ADVANCE, 

by  parent  to  child,  presumed  to  be  a  gift,  593. 

ADVERSE  OCCUPATION, 

not  sufficient  in  action  for  use  and  occupation,  336. 

ADVERSE  POSSESSION.     See  Entry,  Right  of. 

ADVERTISEMENTS, 

action  for,  injuring  plaintiffs  trade,  831. 

AFFIDAVIT, 

of  solicitor,  of  service  of  notice  to  jnoducc,  8. 

signature  of  admissions  after  notice  to  admit,  74. 
taken  before  consuls,  notaries,  &c,  to  be  judicially  noticed,  81,  115. 
certificate  of  authority  to  administer  oath  abroad,  116. 
proof  of,  taken  before  commissioners,  115. 

when  put  in  evidence  against  party  who  has  used  it,  id. 
examined  or  office  copy  of,  when  admissible,   80,  81,  187,  188. 

See  Proof  by  Office  Uojiy. 
filed  in  Chancery,  115.     See  Chancery. 
proof  by,  at  trial  in  lieu  of  oral  evidence,  187  et  scq.     See  Depositions. 
Rules,  1883,  respecting,  187,  188. 

to  be  confined  to  facts  within  deponent's  own  knowledge,  188. 
except  on  interlocutory  motions,  id. 

not  to  be  sworn  before  solicitor  of  party  using  it,  or  solici- 
tor's partner  or  clerk,  id.,  1196. 
applies  to  affidavit  filed  with  bill  of  sale,  1196. 
right  to  cross-examine  witnesses  who  made  affidavits,  188. 
in  answer  to  interrogatories,  116,  189. 
for  putting  off  trial  in  absence  of  witness,  157. 

form  of,  1215. 
stamp  on,  233. 

to  hold  to  bail,  to  be  proved  in  action  for  malicious  arrest,  875. 
to  be  filed  with  bill  of  sale,  1183,  1194,  1195.     See  Bill  of  Sale. 
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AFFIRMATION", 

in  lieu  of  oath  admissible,  162. 

in  ease  of  Quakers  and  Moravians,  id. 

persons  alleging  no  religious  belief,  id. 
religious  scruples,  id. 
forms  of,  id.,  163. 

AFFIRMATIVE, 

rule  that  proof  lies  on  the  party  who  asserts,  95. 
substance  of  issue  to  be  regarded,  id. 
exception  where  there  is  presumption  of  law,  id. 

or  fact  is  peculiarly  in  the  knowledge  of  the  party,  96. 
not  reason  of  exception  in  case  of  convictions,  id. 

AFFREIGHTMENT, 

action  on  contract  of,  457. 

law  of  ship"s  country  usually  regulates  contract,  id. 

unless  parties  show  different  intention,  id. 
bill  of  lading,  id.     See  Bill  of  Lading. 
action  by  shipowner  against  merchant  or  charterer,  460. 
when  contract  determined  on  war  breaking  out,  461. 
compliance  with  warranties  or  conditions,  id. 
seaworthiness,  id. 
readiness  to  receive  cargo,  id. 

description  of  ship  in  cliarterparty  may  be  warranty,  id. 
condition  to  sail  on  particular  day,  id. 

when  prevented  by  excepted  perils,  id. 
misstatement  of  tonnage  not,  462. 

representation  in  cliarterparty  whether  warranty  or  condition 
precedent,  question  of  intention,  id. 
demurrage,  id. 

lay  days,  how  reckoned,  id. 

when  they  begin  to  run,  id.,  463. 

as  to  naming  place  of  discharge,  463. 
run  unless  unloading  prevented  by  act  of  master,  id. 
even  although  delay  caused  by  strike,  id. 
or  although  delay  caused  by  other  consignees,  id. 
or  by  excepted  perils,  id. 
reasonable  time   for  loading  and  unloading  implied   under 
existing  circumstances,  id. 
according  to  usage  of  port,  464. 
shipowner  and  merchant  must  use  due  diligence,  463,  id. 
dispensation  with  performance  by  declaration  of  war,  after 

refusal  of  charterer  to  load,  464. 
clauses  freeing  charterer  from  liability  after  ship  loaded,  id. 
principle  to  be  deduced  from  cases,  465. 
freight  and  damages,  id. 

no  freight  due  till  goods  carried  to  destination,  id. 
duty  of  ship,   when   she  is  to  go  to    "  docks,  or   as  near 
thereto  as  she  may  safely  get,''  id. 
when  she  is  to  lie  "always  affoat,"  id. 
when  freight  made  payable  at  port  of  loading,  466. 
payments  in  advance  on  account  of  freight  not  recoverable,  id. 
owner  stipulating  for  full  cargo  entitled  to  full  freight,  id. 
freight  to  be  calculated  on  amount  put  on  board,  carried  and 

delivered,  467. 
lump  freight  payable,  though  part  of  cargo  lost,  id. 
representation  as  to  nature  of  cargo,  id. 
charterer  cannot  fill  cabins  at  charter  price,  id. 
consignor,  owner  of  goods,  carried  at  his  risk,  is  liable  for 
freight  if  consignee  do  not  pay,  id. 
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action  by  shipowner  against  merchant  or  charterer — continued. 
freight  and  damages — continued. 

measure  of  damages,  468. 
freight  pro  rata,  id. 

on  transhipment,  id. 
lien  for  freight,  &c,  id. 

shipowner  has  on  goods,  id. 
when  waived,  id. 

when  shipowner  can  land  goods  and  retain  lien,  469. 
no  lien  for  unliquidated  damages,  id. 
dead  freight,  id. 
implied  contracts  by  charterer  or  shipper,  id. 

not  to  put  on  board  dangerous  articles,  id. 
defence,  id. 

charterer  liable  for  freight,  though  he  abandon  cargo,  id. 
secus,  where  shipowner  abandons  ship,  470. 
action  by  merchant  against  shipowner  or  master,  id. 

master  as  well  as  owner  liable  as  common  carrier,  id. 

where  stevedore,  master  not  liable  for  bad  stowage,  id. 

where  goods  injured  by  storage  against  deleterious  substance,  id. 

exception  of  perils,  id. 

perils  of  sea  includes  damage  through  holes  made  by  rats,  id. 
or  caused  by  collision,  id. 

unless  collision  caused  by  negligence,  id. 
damage  caused  by  unseaworthiness  of  ship,  id. 

warranty  may  be  limited  to  patent  defects,  id. 
exceptions  oblige  plaintiff  to  prove  negligence  affirma- 
tively, 471. 
damage  caused  by  navigation  does  not  include  damage 
by  improper  stowage,  id. 
exception    for  liability  for  negligence  of  servants 
extends  to  loading,  id. 
where  exception  against  thieves,  they  must  be  external 

to  ship,  id. 
loss  by  barratry,  not  a  loss  by,  id. 
where  voyage  abandoned  owing  to  excepted  perils,  id. 
exemptions  from  or  limitation  of  liability  by  M.  S.  Act,  1894,  id. 
exemptions  in  respect  of  fire  or  loss  of  gold,  &c,  47*2. 

implied  warranty  that  bullion  room  will  resist  thieves,  id. 
limitation  of  liability,  for  loss,  id. 

extends  to  damage  caused  by  delay  in  delivery,  id. 
evidence  admissible  of  real  tonnage  of  ship,  id. 
master  and  owner  not  liable  for  fault  of  compulsory  pilot,  id. 
loss  by  fire  on  board  lighter,  id. 
implied  contracts  on  part  of  shipowner,  473. 
that  ship  is  fit  for  carrying  the  goods,  id. 

and  therefore  seaworthy  when  she  sails,  id. 
master  to  sail  in  reasonable  time  and  not  deviate,  id. 
consequence  of  not  so  doing,  id. 
deviation  only  justifiable  to  save  life,  id. 
excuse  for  delay  in  sailing,  id. 
goods  to  be  stowed  under  deck,  id. 
duty  of  master  on  arrival,  id. 

must  require  production  of  bill  of  lading,  when,  id. 
under  bill  of  lading,  id.     See  Bill  of  Lading. 
skipper  to  be  indemnified  against  hypothecation,  475 

what  he  is  entitled  to  recover,  id. 
duty  of  master  with  respect  to  cargo,  id. 
what  is  sufficient  delivery  of  the  goods,  id. 
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action  by  merchant  against  shipowner  or  master — continued. 

implied  contracts  on  part  of  shipowner — continued. 

meaning  of  "shipped  in  good  order  and  condition,"  475. 
shipowner  to  have  general  average  loss  on  goods  adjusted,  id. 
includes  loss  by  jettison,  id. 

AGENT, 

employment  of,  by  letter,  may  be  proved  orally,  2. 

signing  agreement  in  his  own  name  personally  liable,  17,  93. 

unless  it  appear  therefrom  he  did  not  bind  himself  as  principal,  93. 
addition  of  "  broker  "  to  signature  insufficient,  id. 
"by  telegraphic  authority,"  "as  agent,"  meaning  of,  22. 
signing  as  agent,  is  liable  if  supposed  principal  do  not  exist,  93. 
described  as  owner  in  charterparty,  and  executing  as  such,  real  owner 

cannot  sue,  17. 
written  contract  may  be  shown  orally  to  be  in  fact  contract  of  prin- 
cipal, though  in  form  contract  of  agent,  18. 
acknowledgement  of  receipt  of  money  bv,  effect  of,  as  against  him- 
self, 66. 
admissions  by,  69. 

by  person  constituted  agent  for  the  purpose  of  the  admission,  id. 

general  rule  as  to,  id. 

declaration  of  servant,  when  admissible,  id. 

letters  of  agent  to  principal,  inadmissible,  70. 

by  receiver  of  rents,  inadmissible  against  employer's  title,  id. 

by  principal,  inadmissible  against  surety,  id. 

letter  of  agent  abroad,  stating  receipt  of  money,  id. 

of  master  of  ship  to  owners,  evidence  of  facts  only,  id. 

of  under-sheriff,  or  bailiff  against  sheriff,  id. 

of  surveyor  against  corporation,   id. 

of  officers  and  servants  of  companies,  id.,  Add.70. 

fact  of  agency  must  be  proved,  71. 

proof  of  recognised  agency  in  other  instances,  evidence  of 
general  authority,  id. 
receipt  indorsed  on  writ  of  summons  by   plaintiff 's  solicitor's 
town  agent,  evidence  of  payment,  id. 
when  he  may  sue  on  contract  made  for  principal,  93. 
when  principal  may  sue,  on  contract  made  by,  id. 
not  liable,  on  contract  entered  into  by  him,  as  agent  without  autho- 
rity, unless  he  be  the  real  principal,  id. ,  489. 
but  liable  on  warranty  of  authority,  489.     See  Warranty. 
a  del  credere  agent  selling  for  a  disclosed  principal  cannot  sue  in  his 
own  name,  93. 
nor  can  a  broker,  id. 
general,  presumption  of  authority  of,  to  deliver  deed,  138. 
communications  between  solicitor  and  client,  privileged,  171. 
of  petitioning  creditor,  deposition  by,  of  act  of  bankruptcy,  evidence 

against  his  principal,  203. 
who  a  sufficient  agent  within  the  Stat,  of  Frauds,  s.  4,  and  S.  of  G. 
Act,  1893,  s.  4,   id.     See  Frauds.  Statute  of;  Sale  of  Goods  Act, 
1893. 
payment  of  deposit  to,  payment  to  principal,  330,  331. 
employed  to  buy  land  cannot  set  up  against  his  principal  the  want  of  '■ 
writing,  320. 
to  sell  land,  description  by,  binds  principal,  328. 
proof  of  acceptance  of  bill  by,  366.     See  Acceptance  of  Bill. 
drawing  of  bill  by,  375. 
presentment  of  bill  to,  379. 
agency  in  actions  on  policies  of  insurance,  416. 
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AQESI—eontmued. 

authority  to  underwrite  policy  may,  by  custom,  be  limited  by  secret 

instructions,  417. 
broker,  sale  by,  531.     See  Broker. 

commission,  damages  against,  for  delivering  inferior  goods,  545. 
delivery  of  goods  to,  when  principal  may  be  charged  by,  548  ct  seq. 
foreign  principal  not  bound  witbout  express  authority,  550,  551. 
principal  may  sue  for  profit  agreed  to  be  allowed,  584. 

and  avoid  contract  where  bribe  given  to  agent,  658. 
when  liable  in  action  for  money  had  and  received,  597.     See  Money 

had  and  received. 
profits  made  by,  belong  to  principal,  id. 

but  tliej'  cannot  be  followed,  577. 
when,  may  recover  money  from  person  to  whom  remitted  by  mistake, 

598. 
selling  land,  not  entitled  to  remuneration,  if  himself  purchaser,  585. 
cannot  recover  bribe  promised  to  induce  him  to  contract  on  behalf  of 

his  principal,  id. 
where  authorised  to  appoint  sub-agent,  599. 
of  country  solicitor,  and  lay  client,  no  privity  between,  id. 
as  to  right  to  follow  proceeds  of  goods  entrusted  to,  for  sale,  id. 
cannot  set  up  illegality  of  transaction  against  principal,  612. 

unless  he  is  particeps  criminis,  613. 
fraud  of,  when  principal  responsible  for,  656,  831,  834.     See  Deceit. 
money  expended  by,  in  illegal  disbursements,  with  assent  of  principal, 
cannot  be  recovered,  660. 
nor  by  election,  other  than  expense  agent,  id. 
acknowledgment  of  debt  by,   sufficient  to  bar  Stat,  of  Limitations, 

679,  680,  711,  712. 
part  payment  by,  generally  sufficient  to  take  case  out  of  Statute  of 

Limitations,  678. 
payment  to,  when  good  payment  to  principal,  550.     See  Payment. 
by,  when  good  payment  by  principal,  689.     See  Payment. 
set-off  by,  699.     See  Set-off. 
lender  by  and  to,  when  good,  701.     See  Tender. 
misrepresentation  by,  of  his  authority,  489.     See  Warranty. 
delivery  of  libel  to,  evidence  of  publication,  842. 
sale  of  libel  by,  a  publication  by  principal,  id. 
refusal  by,  to  deliver  goods,  when  a  conversion  by  principal,  964. 
qualified  refusal  to  give  up  goods  of  principal,  when  no  conversion,  id. 
corporation  liable  for  acts  of,  963. 

AGREEMENT, 

in  writing,  must  be  produced,  1. 

unless  proved  by  admissions  of  party,  2. 

admissibility  of  oral  evidence  to  vary,  15 — 19.   See  Oral  Evidence. 

to  discharge,  28. 
as  to  use  of  unstamped  part  as  secondary  evidence,  256,  257. 
collateral,  not  relating  to  land,  not  within  Stat,  of  Frauds,  314. 
express,  does  not  prevent  lien,  973. 

unless  inconsistent,  id. 
whether  an  instrument  operates  as  an  agreement  or  a  lease,   1070. 
See  Demise. 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT,  1883,  46  &   47  V. 
c.  61, 
compensation  under,  to  tenant  for  improvements,  346. 

in  lieu  of  compensation  by  custom,  348. 
to  what  tenancies  it  applies,  879. 

distress,  in  case  of  tenancy  under,  id.,  890.      See  Excessive  Distress; 
Illegal  Distress. 
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AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT,  1883— continued. 
notice  to  quit  under,  in  general  one  year,  1002,  1003. 

but  does  not  affect  contract  for  "six  months'  notice"  to  quit, 

1003. 
may  sometimes  extend  to  part  only  of  land,  1009. 
AIR, 

action  for  obstructing,  802.     See  Lights. 
injunction  may  be  granted  in  case  of  defined  channel,  808. 
right  to  access  of,  not  same  as  that  to  light,  806. 
none,  to  chimney,  or  windmill,  id. 
ALE, 

what  is  within  covenant  not  to  sell,  on  premises,  725. 
exclusive  privilege  of  right  to  sell,  id. 

ALIENATION, 

effect  of,  by  heir,  of  land  descended  before  action,  1156. 

ALIMONY, 

where  husband  liable  for  debts  of  wife,  before  and  after  decree  for, 
562. 

ALLOCATUR, 

master's,  in  action  on  solicitor's  bill,  proof  of  retainer,  &c,  496. 
not  conclusive  evidence  that  no  more  due,  503. 

ALLOTMENT  OF  SHARES.     See  Joint  Stock  Company. 

ALTERATION, 

presumption  that  alteration  in  deed  was  before  execution,  143,  655. 

in  will  after  execution,  146. 
what  declarations  of  testator  admissible  to  rebut  presumption,  id. 
in  a  bill  of  exchange,  &c,  when  fresh  stamp  necessary,   246.     See 
Stamp. 
when  fatal,  247.     See  Bill  of  Exchange  ;  Stamp. 
onus  of  showing  when  made,  id. 
in  policy  of  insurance,  when  material,  269. 
of  premises  insured  against  fire,  455. 
of  position  of  principal,  when  a  discharge  of  surety,  481. 
in  broker's  note,  532. 

and  additions  where  work  done  under  contract,  577,  578. 
of  deed  or  other  contract  in  writing  a  defence  in  contract,  when,  654. 
when  made  by  a  stranger,  id.,  655. 
haying  no  effect  on  liability,  does  not  vitiate  instrument,  655. 

unless  part  altered,  material  for  purposes  of  instrument,  id. 
what  diligence  to  be  exercised   by   persons   having   custody  of 

instrument,  id. 
agreement  to,  by  both  parties,  id. 
cannot  be  proved  by  declarations  of  deceased  attesting  witness, 

id. 
defence  must  be  specially  pleaded,  654. 

AMBASSADOR, 

seal  and  signature  of  English  judicially  noticed,  81. 
marriage  in  chapel  of,  1032,  1033. 

AMBIGUITY, 

patent  is  to  be  explained  by  judge,  18. 

latent,  may  be  explained  by  oral  evidence,    29  et  scq.       See    Oral 
Er' id  cure. 
aliter,  if  patent,  32. 
in  sentence  of  foreign  court  of  admiralty  may  be  explained,  206. 
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AMENDMENT, 

variances  requiring,  90,  293. 

at  any  stage  allowed,  under  Rules,  1883,  0.  xxviii.,  r.  1...292. 

at  N.  I\,  r.  6,  id. 

all  amendments  necessary  for  determining  real  question  in  con- 
troversy to  be  made,  r.  12,  id. 
raising  a  new  case  requiring  fresh  evidence  allowed,  id. 
judge  to  determine  what  is  real  question,  293. 
should  in  general  be  allowed,  id. 
not  to  prejudice  the  other  party,  id. 

refusal  of  addition  of  traverse  where  defendant  had  known  facts, 
id. 
to  add  a  breach  on  which  damages  would  be  nominal,  294. 
where  it  would  evade  real  question  of  controversy,  id. 
judge  may  add  a  claim,  id. 

breach  of  warranty,  in  action  for  money  lent,  id. 
or  after  claim    id. 

injury  to  possession  to  injury  to  reversion,  id. 
by  inserting  or  striking  out  words,  id. 

but  not  by  addition  of  claim  barred  by  Statute  of  Limi- 
tations, id. 
so  statement  of  defence  may  be  amended,  id. 
payment  into  court,  to  added  claim,  id. 
time  to  apply  for,  close  of  case,  id. 
frequently  made  at  trial  without  costs,  id. 

but  applicant  sometimes  made  to  pay  costs  of  the  day,  id..  295. 
court  will  not  generally  interfere  with  discretion  of  judge,  295. 
will  be  made  by  court  to  make  issue  correspond  with  that  really 
tried,  id. 
at  N.  P.  in  case  of  misjoinder  or  non-joinder  of  parties  under  Rules, 
1883,  O.  xvi.,  90. 
no  action  to  be  defeated  by  reason  of  misjoinder  or  non-joinder,  id. 
applications  to  amend  may  be  made  at  the  trial,  91. 
by  addition  or  substitution  of  plaintiff,  id. 
oidy  in  case  of  bund  fide  mistake  of  fact  or  law,  id. 
defendant  may  be  added,  though  relief  against  defendants 

inconsistent.  92. 
written  consent  of  proposed  7iew  plaintiff  required,  id. 
even  though  trustee  for  party  for  whom  action  brought,  id. 

if  he  refuse,  he  may  be  made  defendant,  id. 
succeeding  tenant  of  house,  substituted  for  previous  one,  as 
plaintiff,  id. 
amendment  may  be  made  before  final  judgment,  id. 
plaintiff  cannot  join  co-plaintiff,  between  whom  and  defen- 
dant question  different,  id. 
as  to  misjoinder  of  husband,  id. 

AMENDS, 

tender  of,  for  irregular  distress,  885. 

with  disclaimer,  for  involuntary  trespass,  927. 
for  cattle  damage  feasant,  1075,  1076. 
by  person  acting  in  pursuance  of  statute,  1119. 
effect  of,  id. 
effect  of  not  giving  defendant  opportunity  for,  id. 

ANCIENT  LIGHTS, 

right  to  light  and  air  through,  802.     See  Lights. 

ANCIENT  WRITINGS, 

secondary  evidence  of,  14.     Sec  Secondary  Evidence. 
usage  admissible  to  explain,  28.     See  Orcd  Evidence. 
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ANCIENT  WRITINGS— continued. 

when  admissible  to  prove  acts  of  ownership,  53,  54. 

custody  of,  how  proved,  102.     See  Custody. 

handwriting  in,  may  be  proved  by  comparison,  141.  See  Handwriting. 

above  30  years  old,  proof  of  execution  dispensed  with,  143. 

ANIMALS, 

where  owner  is  liable  for  damage  done  by,  777.     See  Negligence, 
feme  naturcc,  trespass  de  bonis  asp.  does  not  lie  for  taking,  912. 

unless  reclaimed  or  privileged,  rabione  loci,  id. 
when  owner  liable  for  trespass  by,  923. 

ANNUITY, 

evidence  in  action  for  money  had  and  received,  on  setting  aside,  600. 
debt  for  arrears  of,  secured  by  bond,  may  be  brought  within  20 
years  after  breach,  715. 
secured  by  bond,  new  cause  of  action  arises  on  subsequent  breach, 

after  waiver  of  prior  breach,  id. 
adultery  of  wife  no  answer  to  payment  of,  by  husband  under  separation 
deed,  1167. 

ANSWER  IN  CHANCERY.     See  Chancer!/. 

APOLOGY, 

defence  of,  in  action  for  libel  in  newspaper,  864. 

APOTHECARY.     See  Surgeon. 

in  action  l'or  practising  as,  proof  of  qualification  lies  on  him,  96 
certificate  of  qualification  of,  receivable  in  evidence,  102. 
action  on  bill  of,  508. 

APPEAL, 

at  sessions,  mode  of  proving,  109. 

APPOINTEE, 

not  liable  as  assignee  in  covenant,  720. 

claims  under  party  wdio  concurs  in  making  the  power  and  appoints, 
735. 

APPOINTMENT, 

of  public  offices,  presumption  of,  43.     See  Presumption. 
by  will,  under  1  V.  c.  26,  proof  of,  153,  154. 

APPORTIONMENT  ACTS, 

11  G.  2.  c.  19,  s.  15,  and  4  &  5  W.  4,  c.  22,  s.  1...335. 
Apportionment  Act,  1870,  33  &  34  Y.  c.  35,  id, 

rents  considered  as  accruing  from  day  to  day  (s.  2),  id. 
apportioned  part,  when  payable  (s.  3),  id, 

how  and  from  whom  recoverable  (s.  4),  id. 
definition  of  rents  (s.  5),  id. 
14  &  15  V.  c.  25,  s.  1,  id. 

tenant  at  rack  rent  to  hold  on  to  end  of  current  year,  id. 

APPRAISEMENT, 

stain]!  on,  238.     See  Stamp. 

evidence  on  account  stated,  622. 

of  distress,  by  whom  to  be  made,  884.     See  Distress. 

not  necessary  unless  required  in  writing  by  tenant,  882. 

damages  for  selling  without,  884,  885. 
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APPRENTICE, 

may  be  bound  to  a  corporation,  516. 

premium  paid  by,  not  recoverable  on  death  of  master  during  term, 
515. 
nor  if  lawfully  dismissed  for  misconduct.  516. 
as  to  right  of  master  to  change  place,  where  he  teaches,  515,  id. 
master  may  refuse  to  teach,  who  will  not  learn,  516. 

or  is  habitual  thief,  id. 
master  may  maintain  action  for  work  and  labour  of,  against  person 

harbouring  after  desertion,  580. 
infant,  cannot  be  sued  by  master  for  not  serving,  655. 
nor  another  person  for  employing,  id. 
liable  for  premium,  where  education  necessary,  666. 
to  sea  service  not  within  43  &  44  V.  c.  42... 791. 
may  be  reasonably  chastised  by  master,  902. 
no  action  lies  for  seduction  of  female  by  master,  896. 

APPROPRIATION, 

of  payment,  689.     See  Payment. 

APPROVAL, 

when  necessary  to  pass  property  on  sale  of  goods,  539,  938.     See 
Conversion  of  Goods. 

APPROVEMENT, 

of  common,  defence  to  action  for  disturbance,  811. 

ma j'  be  replied  in  defence  of  right  of  common,  929. 

ARBITRATION.     See  Arbitration  Act,  1889  ;  Award,. 

ARBITRATION  ACT,  1889  (52  k  53  V.  c.  49).     See  Practice  at  Trial; 
Referee. 

makes  submission  to  arbitration  irrevocable,  495. 

ARBITRATOR     See  Award. 

admission  of  facts  before,  evidence,  62. 

whether  any  implied  promise  to  remunerate,  580. 

ARCHITECT, 

certificate  of,  when  a  condition  precedent  to  recovery  for  work  and 
labour,  578. 
when  conclusive  determination  of  what  are  extras,  579. 
need  not  in  general  be  in  writing,  id. 
does  not  dispense  with  previous  written  order,  id. 
in  absence  of  fraud,  no  action  lies  against,  for  not  certifying,  &c. ,  id, 

ARREST, 

privilege  of  witness  from,  157. 

evidence  in  action  for  malicious,  873.     See   Malicious  Arrest. 

for  debt,  now  generally  abolished,  id.,  1175. 

what  amounts  to  by  constable,  907. 

a  touching  through  a  broken  pane  of  glass  is,  903. 
when  may  be  made  by  a  private  person,  909. 

by  constable,  1123. 
action  against  sheriff  for  not  arresting  will  rarely  now  lie,  1175. 

ARTICLES  OF  ASSOCIATION, 

of  companies  under  Companies  Act.  1862,  regulations  as  to,  1087. 
clause  in,  does  not  form  contract  with  promoters,  1099. 

may  form  contract  with  allottee  of  shares  who  subscribes  them 
1093. 
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ARTICLES  OF  WAR, 

judicially  noticed,  84. 

printed  by  king's  printer,  evidence  of,  192. 

ASSAULT, 

declarations  of  plaintiff  immediately  after,  admissible,  52. 
plea  of  guilty  on  indictment  for,  evidence  in  action  for,  209. 

aliter,  verdict  of  guilty,  id. 
evidence  in  action  of  trespass  for  assault  and  battery,  899. 
evidence  of  the  assault,  id. 
what  amounts  to,  id. 
what  to  a  battery,  id. 

a  touching  in  jest,  or  to  engage  attention  not,  id. 
not  necessary  that  act  should  be  wilful,  id. 
but  if  unintentional,  and  not  negligent,  no  assault,  id. 
by  a  person  authorized  by  another,  id.,  903  et  seq. 
damages,  900. 
defence,  id. 

no  assault  with  consent,  id. 

or  if  injury  the  result  of  superior  agency,  id. 

or  of  inevitable  accident,  id. 
quccre,  whether   defence    that   assault   is   an    unprosecuted 
felony,  id.     See  Felony. 
evidence  in  mitigation  of  damages,  id. 

of  prior  assault  by  plaintiff  is,  id. 
under  defence  of  self-defence — excess,  id. 
defendant  must  prove  prior  assault  by  plaintiff,  id. 

excess,  must  be  replied,  id.,  901. 
where  plaintiff  can  justify  his  first  assault,  he  must  reply 
specially,  901. 
evidence  under  defence  of  justification  in  defence  of  possession,  id. 
landlord  assaulting  tenant  while  trying  to  recover  possession 
of  freehold  not  liable,  902. 
nor  servant  seizing  his  master's  dead  rabbits,  id. 
evidence  under  defence  of  reasonable  chastisement,  id. 
who  may  administer  chastisement,  id. 
excess  must  be  replied,  id 
evidence  under  defence  justifying  under  process  of  law,  id. 
irregular  writ,  justification  unless  set  aside,  id. 
secus,  under  void  process,  id. 

solicitor  directing  execution  of  void  warrant  liable,  id. 
judgment  signed  regularly  and  in  good  faith  for  more  than 

is  due,  id. 
touching  by  officer  through  broken  pane  of  glass,  an  arrest, 
903. 
certificate  under  stat.  24  &  25  V.  c.  100,  ss.  42—45,  &c,  id. 
must  be  specially  pleaded,  id. 
must  be  hearing  of  complaint  on  the  merits,  id. 
hearing  in   absence   of    complainant   after   notice,    in 

sufficient,  id. 
jurisdiction  of  magistrates  to  grant  certificate  may  be 

questioned,  id. 
certificate  to  be  given  forthwith  on  application,  id.  ■ 
dismissal  without  certificate  is  insufficient,  id. 
semble,  no  bar  to  action  where  defendant  ordered  only  to 

enter  into  recognizances,  id. 
conviction  for  unlawfully  wounding  no  bar,  id. 

ASSENT, 

subsequent  to  payment,  evidence  of  previous  request,  586, 
R. — VOL.  II.  M  M 
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ASSENT— continued. 

of  executor,  what  shall  make,  1043,  1144. 

is  matter  of  fact,  not  of  law,  id. 

to  life  interest,  an  assent  to  bequest  in  remainder,  id. 

to  devise  of  freehold  necessary  where  death  after  Dec.  31st, 

1897.- 1043,  1048. 
trover  lies  for  specific  legacy  after,  1144. 
of  deceased   executor  good    against   administrator    cum 
testamento  annexo,  id. 
ASSETS, 

proof  of,  in  actions  against  executors,  1146.     See  Executor. 
what  are  assets  per  descent  in  actions  against  heirs,  1156. 

ASSIGNEE  OF  CHOSE  IN  ACTION, 

may,  under  J.  Act,  1873,  sue  in  his  own  name,  308. 
what  constitutes  such  assignment,  244,  614. 

ASSIGNEE  OF  LESSEE, 

implied  promise  by,  to  indemnify  lessee  against  covenants,  588 
'  action  against,  719.     See  Covenant. 
defence  by,  in  action  for  rent,  of  readiness  to  pay  on  land,  722. 

ASSIGNEE  OF  POLICY, 

marine  or  life,  may  sue  in  his  own  name,  416,  449. 

ASSIGNEE  OF  REVERSION, 

when  he  can  sue  for  rent,  333,  348,  716. 

stat.  32  H.  8,  c.  34,  does  not  extend  to  parol  contracts,  348.  717. 
Conveyancing,  &c,  Act,  1881,  s.  10,  applies  to  all  leases  made  after 
"Dec.  31st,  1881.. 716. 
enables  assignee  alone  to  sue,  id.,  717. 

of  what  covenants  and  conditions  he  may  take  advantage,  1013. 
liability  of,   under  Conveyancing,   &c,   Act,    1881,  s.   11,  on   leases 

made  after  Dec.  31st,  1881.. 715,  716. 
evidence  under  defence  traversing  assignment  to,  718.     See  Covenant. 

ASSIGNMENT.     See  Conveyance. 
of  mortgage,  stamp  on,  264. 
of  policv,  marine  (stat.  31  &  32  V.  c.  86),  416. 
life  (stat.  30  &  31  V.  c.  144),  449. 

certificate  of  notice  of,  conclusive  evidence,  id. 
of  debt,  613.     See  Assignee  of  Chose  in  Action. 

evidence   under  defence   of,   of  reversion    by  plaintiff  in   action,  of 

covenant,  716.     See  Covenant. 
of  term  by  defendant,   717.     See   Cove- 
nant. 
under  defence  traversing  assignment  to  plaintiff,  718. 
proof  of,  in  action  on  covenant  not  to  assign,  722.     See  Covenant. 
by  compulsory  operation  of  law,  no  breach  of  covenant  not  to  assign, 

723. 
of  bill  of  lading,  defeats  stoppage  in  transitu,  979.     See  Stoppage  in 
Transitu. 

"AT  AND  FROM." 

meaning  of,  in  voyage  policy,  420.     See  Insurance. 

ATHEIST.     See  Affirmation. 

ATTACHMENT, 

effect  of  detention  under,  beyond  proper  time,  924. 


• 
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ATTAINTED  PERSON, 

descent  can  be  traced  through,  1024. 
can  contract  valid  marriage,  1026. 

ATTENDANT  TERMS.     See  Satisfied  Terms. 

ATTESTATION, 

of  deed,  &c,  133  et  seq.     See  Witness. 

of  will,  148.     See  Witness. 

of  will  or  deed  under  power,  153. 

ATTORNEY.     See  Solicitor. 

ATTORNMENT, 

written,  by  tenant  in  possession,  evidence  of  owner's  seisin,  56. 
instrument  operating  only  as,  requires  no  stamp,  235. 
by  mistake,  to  one  who  has  no  title,  333. 

by  tenant  to  another   person,  entitles  landlord   to   treat  him   as   a 
trespasser,  1011. 

AUCTION, 

sale  by,  within  the  Stat,  of  Frauds,  s.  4.  .318. 
bidder  at,  may  retract  before  hammer  down,  id. 

notwithstanding,  it  seems,  a  contrary  condition,  id. 
puffing  at,  fraudulent,  328. 

unless  vendor  reserve  right  to  bid,  id. 
not  sufficient  merely  to  state  there  is  a  reserved  price,  id. 
fictitious  bid  by  stranger  does  not  avoid  sale,  id. 
title  to  land  purchased  at,  in  several  lots,  322. 

separate  contract  arises  in  respect  of  each  lot,  id.,  513. 
sale  by,  under  S.  of  G.  Act,  1893,  s.  4,  530. 
each  \ot  prima  facie  subject  of  separate  sale,  s.  58  (1),  id. 
sale  complete  at  fall  of  hammer,  s.  58  (2),  id. 
till  then  bid  may  be  retracted,  id. 

signature  of  buyer's  name  by  auctioneer  in  catalogue  with  con- 
ditions annexed,  sufficient,  id. 
alitef,  if  conditions  not  annexed,  id. 
when  auctioneer  not  agent  for  both  parties,  id. 
oral  declarations  by  auctioneer  inadmissible  to  alter  printed  con- 
ditions, 531. 
aliter,  when  goods  under  101.  and  no  signature,  id. 
but  prior  agreement  with  owner  of  goods  will  control  con- 
ditions, id. 
property  in  goods  passes  on  sale  at,  937. 

AUCTIONEER, 

when  receipt  of,  may  be  enforced  as  an  agreement,  318. 

is  agent  of  both  parties  within  the  Stat,  of  Frauds  and  S.  of  G.  Act, 

1893,  after  bid  is  accepted,  530. 
cannot,  in  action  by  him,  rely  on  his  own  signature  to  contract,  318, 

530,  531. 
signature  by  clerk,  when  sufficient,  318. 
when  liable  to  an  action  for  deposit,  330,  596. 
not  liable  to  disappointed  bidder  for  withdrawing  lots,  330. 
not  discovering  principal,  liable  to  action  for  breach  of  contract,  331. 
vendee  recovering  deposit  from,  may  recover  interest  from  vendor,  329. 
may  maintain  action  in  his  own  name,  547. 

and  payment  to  his  employer  is  no  defence,  id. 
not  entitled  to  recover  for  work  when  grossly  negligent,  584. 
not  liable  to  pay  interest  to  vendor  on  deposit,  616. 
has  no  general  authority  to  receive  purchase-money  of  land,  687. 
liability  of,  for  sale  of  goods  without  consent  of  owner,  964. 

M  M  2 
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AUTHORITY, 

action  ou  warranty  of,  489.     See  Warranty. 

in  law  and  in  fact,  abuse  of,  923,  924.     See  Trespass. 

effect  of  belief  of  agents,  950. 
revocation  of,  by  death,  1152,  1153. 

AVERAGE, 

"  free  from  average,"  meaning  of,  442, 
particular,  id. 

AVERMENTS, 

rule  as  to  proof  of.  87. 

of  performance  of  condition  precedent,  implied  in  pleadings,  309. 

AVOWRY, 

evidence  under,  in  replevin,  1067,  106S,  1069.     See  Replevin. 

AWARD, 

inter  alios,  not  evidence  of  boundary  of  parish,  50. 
proof  of,  under  Inclo&ure  Acts,  154. 

copy  of  enrolment,  evidence  of,  id. 
presumption  of,  regularity  of,  id. 

under  6  &  7  W.  4,  c.  115,  or  3  &  4  V.  c.  31,  conclusive  evidence 
of  compliance  with  their  provisions,  155. 
effect  of,  221. 

is  conclusive  between  the  parties,  id. 
but  will  not  pass  property,  id. 

by  commissioners  not  having  pursued  their  authority,  not  bind- 
ing, id. 
judgment  of  usurped  jurisdiction  inadmissible  as,  without  proof 

of  mutual  submission,  222. 
inadmissible  as  between  strangers,  id. 

under  Lands  Clauses  C.  Act,  1845,  &c,  conclusive  as  to  amount,  id. 
but  not  as  to  the  right  of  compensation,  irf. 
if  given  for  one  entire  sum,  bad  altogether  if  so  in  part,  id. 
appeal  from,  made  on  reference,  288.     See  Referee. 
action  on,  494. 

proof  of  submission  and  award,  id. 

submission  proved  by  office  copy  of  order  of  coitrt,  id. 

but  not  where  submission  is  by  deed,  id. 
submission  of  all  parties  must  be  proved,  id. 

now  irrevocable  unless  otherwise  expressed,  495. 
in  case  of  enlargement  of  time,  494. 

irregularity  in,  waived  by  appearance  of  parties  before  the 
arbitrator,  with  notice  of  irregularity,  id. 
so  when  no  enlargement  has  been  made,  id. 
otherwise  if  party  appear  aud  protest,  id. 
notice  of,  need  not  be  proved,  id. 
where  award  directs  payment  to  arbitrator  or  a  stranger  for  use 

of  plaintiff,  plaintiff  may  sue,  495. 
award  of  two  arbitrators  must  be  signed  by  both  together,  id. 
where  award  by  umpire,  his  appointment  must  be  proved,  id. 
defence,  id. 

under  denial  of  the  making  of  the  award,  defendant  cannot 
show  award  invalid,  id. 
nor  that  award  set  aside,  id. 
corruption  or  misconduct  of  arbitrator  no  defence,  id.,  496. 
nor  mistake,  496. 
not  evidence  on  account  stated,  622. 
property  in  goods  does  not  pass  by,  951. 
atrainst  executor,  where  evidence  of  assets,  1146. 
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BAD  HUSBANDRY.     See   Waste. 

BAILEE, 

may  maintain  trover,  952. 

conversion  by,  959,  961,  962. 

may  set  up  the  justertii,  when,  967.     See  Conversion  of  Goods. 

BAILIFF, 

entries  by  of  receipt  of  rents,  evidence  of  master's  title,  56. 

admission  of,  when  evidence  against  sheriff,  70,  1175. 

of  farm,  has  no  implied  authority  to  draw  or  indorse  bills  in  name  of 

principal.  372,  375. 
employed  to  distrain,  must  be  certified  by  county  court,  887. 

rules  as  to  certificates,  id. 
entitled  to  precentage  on  levy,  882. 
evidence  in  replevin,  on  defence  traversing  the  being  bailiff,  1074. 

defendant  must  prove  his  authority,  id. 
ratification  after  action  sufficient,  id. 

joint-tenant   or   parcener   may   distrain   as   bailiff  of  co-tenant 
without  previous  command,  id. 

alitcr,  tenant  in  common,  id. 

may  be  appointed  by  corporation  to  distrain  without  deed,  id. 

of  executor  for  rent  due  to  testator,  id. 

mortgagor  of  reversion  allowed  to  continue  in  receipt  of  rent  may 
justify  distress  as  mortgagee's  bailiff,  id. 

warrant  directed  to  two  when  it  may  be  executed  by  one,  id. 

may  justify  as,  though  distress  in  his  own  name,  id. 

bailiff  withdrawn  by  landlord  cannot  sell  goods,  id. 
when  tender  of  rent  to,  good,  1076. 
when  sheriff  liable  for  act  of,  1172. 
special,  what  is,  1173, 
evidence  to  connect  acts  of,  with  sheriff,  id. 

BAILOR, 

may  sue  vendee  where  bailee  has  sold  the  goods,  when,  911,  955. 
may  maintain  trover  for  conversion  of  his  goods,  931,  935. 

BANK.     See  Banker  ;  Banker's  Books. 

BANK  HOLIDAYS  ACT,  1871  (34  &  35  V.  c.  17), 
holidays  appointed  under,  361. 

may  be  changed  or  created  by  order  in  council,  id 
effect  of,  360,  382. 

BANK  NOTES, 

examined  copy  of,  filed  at  the  bank   admissible,  123. 

stamp  on,  239. 

when  treated  as  money  in  action  for  money  had  and  received,  595. 

forged,  value  of,  recoverable,  603. 

so  of  Bank  of  England  notes,  with  numbers  altered,  id. 
Bank  of  England,  good  tender  for  sums  above  5Z.,  703. 
country,  a  good  tender,  if  not  objected  to,  id. 
when  trover  lies  for,  if  lost,  935. 

if  stolen,  950. 
property  in,  passes  by  delivery,  949. 
property  in  halves  of,  transmitted  by  post,  983. 

BANK  OF  ENGLAND, 

seal  of,  must  be  proved,  132. 

books  of,  provable  by  examined  copies,  123. 

evidence  to  prove  transfer  of  stock,  214. 
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BANKER.     See  Bank;  Bonier 's Books. 

notice  to  customer  to  produce  cheque  delivered  to,  sufficient,  ]  0. 
customer  of  bank,  bound  by  custom  of,  26. 
entries  in  ledger  of,  to  prove  state  of  customer's  account,  60. 
,  mode  of  proving  return  by,  to  Commissioners  of  Inland  Revenue,  124. 
banker,  or  officer  of  bank,  unless  party,  not  compellable  to  be  witness 

without  judge's  order,  156. 
general  lien  of,  noticed  judicially,  84,  969. 

to  what  securities  it  extends,  977. 
drafts  or  orders  on,  stamp  on,  240. 
receipt  by,  for  deposits,  requires  no  stamp,  272. 
distinction  between  bankers'  and  other  bills  payable  at  sight,  377. 
within  what  hours  bill  accepted  at  bank  must  be  presented,  379. 
may  be  presented  to  banker's  clerk  at  clearing  house,  id. 
notice  to,  of  dishonour  of  bill,  where  several  branches,  383. 

or  independent  banks,  id. 
liable  for  cancelling  bill,  paid  on  condition  only,  403. 
may  sue  as  holder,  on  cheque  paid  into  customer's  account,  407. 
liability  of,  with  respect  to  cheques,  408  et  seq.     See  Cheque. 
money  in  hands  of,  on  an  ordinary  account,  is  money  lent,  595. 
not  liable  for  worthless  notes  deposited  as  cash,  id. 
when  he  may  recover  money  paid  on  false  instruments,  603. 
cannot  charge  customers  when  cheque  altered,   more   than  sum  for 
which  it  was  drawn,  id. 

unless  alteration  by  customer's  implied  authority,  id.  604. 

or  loss  caused  by  his  negligence,  id. 
interest  payable  on  banking  account,  617. 

when  compound  interest  ceases  to  be  payable,  id..  618. 
tender  of  cheque  of,  good,  if  not  objected  to,  703. 
when  guilty  of  conversion  by  dealing  with  lost  bill,  959. 

BANKER'S  BOOKS, 

entries  in,  admissible  in  evidence  under  42  &  43  Y.  c.  11 .  .124. 

copy  of  entry,  prima  facie  evidence  thereof,  and  of  matter 
recorded,  s.  3,  i i. 
even  as  against  third  parties,  id. 
book  must  be  proved  to  be  ordinary  bank  book,,  s.  4.  .id. 

may  be  proved  by  affidavit,  id. 
copy  must  be  proved  to  have  been  examined  with  book, 

s.  5,  id. 
examination  may  lie  proved  orally,  or  by  affidavit,  s.  5,  id. 
bank  not  compellable  to  produce,  without  judge's  order,  s.  6.  .160. 
definition  of  bank  (s.  9),  45  k  46  V.  c.  72,  s.  11  (2),  124,  125. 

BANKING  COMPANY.     See  Joint  Stock  Company. 

registered  under  Joint  Stock  Banking  Cos.'  Act,  1857.  .1084,  1085. 
under  7  G.  4,  c.  46..  11 15. 

must  sue  and  be  sued  in  the  name  of  public  officer,  1116. 

certificate  of  returns  by,  1117. 

presumption  public  officer  named  in  return  continues  officer,  id. 

BANKRUPT, 

declarations  of,  when  admissible,  52.  See  Declarations. 
drawee,  presentment  to,  for  acceptance,  is  excused,  376. 
acceptor,  bill  must  be  presented  to,  for  payment,  378. 

notice  of  dishonour  to,  381. 
money  paid  by  certificated  bankrupt  when  recoverable,  609. 
trover  not  now  brought  by,  against  trustee  to  invalidate  adjudication, 
957. 
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BANKRUPTCY, 

rales  in,  as  to  secured  and  unsecured  creditors,  &c,  apply  to  admin- 
istration of  insolvent  deceased  debtor,  308,  1150.     See  Judica- 
ture Acts,  1873,  1875. 
and  to  insolvent  company  in  liquidation,  308,  1100. 
of  master,  not  a  dissolution  of  contract  of  hiring,  514. 
seal  of  court  of,  judicially  noticed,  82. 
proof  of  proceedings  in,  under  Bky.  Act,  1883..  121. 

BANKRUPTCY,  COURT  OF.     See  Bankruptcy. 

BANNS, 

publication  of,  in  wrong  names,  1027. 

manner  of  publication,  id. 

place  of  publication,  id. 

when  marriage  without  due  publication  of,  is  void,  id. 

BAPTISM, 

register  of,  proof  and  effect  of,  125,  219.     See  Register. 

BARGAIN  AND  SALE, 

proof  of  enrolment  of,  145. 

BARGEMAN, 

how  far  liable  as  a  common  carrier,  622,  623. 

BARRATRY, 

what  amounts  to  a  loss  by,  433.     See  Loss. 

BARRISTER  AT  LAW.     See  Counsel. 
BARTER,  547.     See  Exchange. 

BASTARD, 

proof  of  being,  in  ejectment  by  heir-at-law,  1034.     See  Heir. 

BATTERY,  899.     See  Assault. 

BEARER, 

of  cheque,  action  by,  against  drawer,  414.     See  Cheque. 

BEER, 

action  not  maintainable  for  price  of,  drunk  on  the  premises,  662. 
covenant  against  sale  of,  on  premises,  when  broken,  724  et  seq. 

BEERHOUSE.     See  Akhouse. 

BEGINNING  AT  TRIAL, 

right  of,  284  et  seq.     See  Practice  at  Trial. 

BENEFICE, 

evidence  of  institution,  and  induction  to,  1049. 

BENEFICIAL  OCCUPATION, 

no,  when  defence  in  use  and  occupation,  341,  1147. 

BETTING  AND  LOANS  (INFANTS)  ACT,  1892,  56  &  57  V.  c.  4.  .668, 
669.     See  Infancy. 

BEYOND  SEAS, 

meaning  of,  675,  676. 

effect  of  party's  absence  to  bar  Statutes  of  Limitation,  id.,  1055. 
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BIBLE, 

entry  of  birth,  &c,   in  family,   admissible   without  proof  of  hand- 
writing, 44. 

BICYCLE, 

is  a  carriage  within  the  Highway  Act,  767. 

BIDDER.     See  Auctioneer. 

at  auction,  may  retract  bidding  before  the  hammer  falls,  318,  530.    See 

Auction. 
to  whom  property  knocked  clown,  claim  of,  against  vendor,  330. 

BILL, 

in  Chancery,  proof  and  effect  of,  113.     See  Chancery. 
solicitor's  action  on,  496.     See  Solicitor. 

BILL  OF  EXCHANGE, 

drawer  suing  on,  when  not  bound  to  produce,  without  notice,  8. 

good  consideration  always  presumed,  34. 

presumption  of  making,  on  day  of  date,  36. 

collateral  evidence,  when  admissible,  to  prove  that  party  knew  payee 

of,  to  be  fictitious,  85. 
stamps  on,  240  ct  seq.     See  Stamp. 

what  is  within  the  Stamp  Act,  1891.  .240,  243. 
B.  of  Ex.  Act,  1882  (45  &  46  V.  c.  61),  349. 

interpretation  (s.  2),  id. 

good    faith,    where   thing    done    honestly,    though   negligently 
(s.  90),  350. 

saving    provisions   of    rules   in   bankruptcy,    Stamp    Acts,    &c. 
(s.  97),  id. 

Bills  of  Exchange,  definition  (s.  3),  id. 

inland  bill  (s.  4),  351. 

bill  to  be  treated  as  such  unless  contrary  appear  on  its  face 
(s.  4  (2)),  id. 

may  be  drawn  payable  to  drawer  or  drawee  (s.  5  (1)),  id. 

drawee  must  be  indicated  (s.  6),  id. 

so  the  payee  (s.  7),  id. 

may  be  payable  in  alternative,  or  to  holder  of  office,  id. 

sum  payable  (s.  9)  id. 

payable  on  demand  (s.  10),  id. 

at  future  time  (s.  11),  352. 

omission  of  date  in  bill  payable  after  date  (s.  12),  id. 

date  is  to  be  deemed  true  date  (s.  13),  id. 

inchoate  instruments  (s.  20),  id. 

delivery  necessary  to  complete  bill  (s.  21),  id.,  353. 

capacity  of  parties  (s.  22),  353. 

valuable  consideration  (s.  27  (1)),  id. 

holder  for  value  (s.  27  (2)),  id. 

in  due  course  (s.  29),  id. 

presumption  of  value  and  good  faith  (s.  30),  354. 

negotiation  of  bill  to  party  already  liable  thereon  (s.  37),  id. 

rights  of  holder  (s.  38),  id. 

does  not  assign  funds  in  hands  of  drawee  (s.  53),  239,  id. 

transferor  by  delivery  (s.  58),  354. 

rules  as  to  bills  in  sets  (s.  71),  id. 

where  laws  conflict  (s.  72),  id.,  355. 

no  restriction  on  amount  of,  355. 
action  on,  349. 
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BILL  OF  EXCHANGE— continued. 

production  of  the  bill.  355. 

must  be  produced  when  in  issue,  id. 
or  when  interest  is  claimed,  id. 
unless  bill  is  destroyed,  id. 
holder  entitled  to  duplicate  of  lost  hill  (s.  69),  356. 
judge  may  order  loss  not  to  be  set  up  (s.  70),  id. 
if  lost,  plaintiff  must  prove  destruction,  id. 
though  he  has  offered  an  indemnity,  id. 
loss  of  negotiable  bill  fatal  to  recovery  of  amount,  or  of  con- 
sideration, id. 
even  with  express  promise  of  defendant  to  pay  it,  id. 
but   payee   of  a   note,    not   negotiable,    may   require   pay- 
ment without  producing  it,  id. 
where  bill  is  in  possession  of  defendant,  id. 
if  altered,  plaintiff  must  show  alteration  not  improper,  id. 
variances  in  parties,  91  et  scq.,  id. 

nominal  partner  named,  must  sue,  id. 

signature  essential  to  liability  (s.  23),  id. 

forged  or  unauthorised  signature  (ss.  24,  53  (1)),  id. 

procuration  signature  (s.  25),  id. 

person  signing  as  agent  or  in  representative  capacity  (s.  26),  id. 

transferor  by  delivery  not  liable  (s.  58  (2)),  id. 

in  names,  &c,  358. 

where  initials  used  in  the  bill,  id. 

payee's  name  drawn  in  blank,  id. 
in  place  of  payment,  id. 

effect  of  "  not  otherwise  or  elsewhere,"  id. 
where  place  mentioned  at  foot  of  bill  or  note,  id. 
in  the  consideration,  358. 

words  "  value  received,"  id. 
in  sum,  359. 

where   discrepancy  between  words   and  figures,  words  pre- 
vail (s.  9  (2)),  id. 
ambiguous  and  irregular  instrument,  id. 

where  parties  the  same,  or  drawee  fictitious  (s.  5  (2)),  id. 
where  payee  fictitious,  payable  to  bearer  (s.  7  (3)),  id. 
what  is  a  fictitious  payee,  360. 

without    drawer's   signature,    bill    is   of    no    force   though 
accepted,  359. 
bill  not  directed  to  any  drawee  is  void,  id.,  360. 
except  he  be  an  acceptor  for  honour,  360. 
person  not  liable  as  acceptor  who  accepts  by  procuration,  357. 
when  payable,  when  on  demand  (s.  10),  351. 

when  determinable  future  time  (s.  11),  352. 
when  not  on  demand  (s.  14),  360,  361. 
when  after  sight  accepted  for  honour  (s.  65  (5)),  361. 
how  months  calculated,  id. 
payee  v.  acceptor,  360.     See  Acceptance  of  Bill. 
indorsee  v.  acceptor,  368  et  seq.     See  Indorsement. 
drawer  v.  acceptor,  374. 

proof  of  acceptance,  361  et  seq.      See  Acceptance  of  Bill. 

presentment  and  refusal  to  pay,  374.     See  Presentment 

of  Bill. 
payment  by  plaintiff,  375. 

receipt   on  back  of  bill  not   sufficient    evidence    of 
payment  by  drawer,  scd  quaere,  id. 
payee  or  indorsee  r.  drawer,  id. 

what  plaintiff  may  have  to  prove,  id. 
contract  by  drawer  (s.  55),  id. 
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payee  or  indorsee  v.  drawer — continued. 

drawer   may  insert   conditions   negativing   liability,    &c.    (s.   16 
(D),  375. 
waiving,  as  regards  himself,  holder's  duties  (s.  16  (2)),  id. 
when  payable  abroad  (s.  72),  354,  355,  id. 
proof  of  the  drawing,  375. 

by  evidence  of  handwriting  of  drawer,  id. 
if  by  agent,  by  evidence  of  Hiithority  and  of  handwriting,  id. 
if  in  name  of  firm,  by  evidence  of  partnership  and  of  band- 
writing,  id. 
presentment  to  drawee  for  acceptance  or  payment,  id.,  377,  378. 

See  Presentment  of  Bill. 
dishonour  by  non-payment  (s.  47  (1)),  379. 

remedy  on  (s.  47  (2)),  id,. 
notice  of  dishonour,  380  et  seq.     See  Notice  of  Dishonour. 
protest,  385  et  seq.     See  Protest. 
account  stated,  389. 

promise  by  defendant  to  pay  after  bill  due,  evidence  on,  id. 
payee  or  indorsee  v.  acceptor  supra  protest,  or  for  honour,  id. 
referee  in  case  of  need  (s.  15),  id. 
acceptance  for  honour  (s.  65),  id. 

effect  of  (s.  66),  id. 
protest  of  bill  (ss.  67,  68),  id.,  390.     See  Protest. 
indorsee  v.  indorser,  390. 

plaintiff's  proofs,  id.,  391. 
indorsement,  391.     See  Indorsement. 

unnecessary    to    prove   signature   of    drawer   or   prior   indorsers 
(s.  55  (26,  c) ),  id. 
or  acceptance,  if  prior  to  indorsement,  id. 
presentment,  375  et  seq.,  392.     See  Presentment. 
evidence  of  demand  upon  prior  indorsers,  unnecessary,  392. 
notice  of  dishonour,  when  dispensed  with  (s.  50  (2d)),  id.     See 
Notice  of  Dishonour. 
proof  of  notice  of  dishonour  to,  dispensed  with  by  express 
promise  to  holder  to  pay,  id. 
when  bill  negotiated  back  to  prior  indorser,  id. 
regard  must  be  had  to  circumstances  of  making  of  note,'  id.,  393. 
evidence  under  money  claims,  393. 

indorsement  evidence  of  money  lent  to  indorser,  id. 
bill  evidence  of  account  stated,  but  this  rebutted  by  showing 
intermediate  indorsement  in  blank,  id. 
damages  generally,  id. 

measure  of  damages  (s.  57),  id. 
in  case  of  foreign  bill,  id. 

of  bill  dishonoured  abroad,  394. 
re-exchange,  id. 
by    drawer   v.    acceptor    for    dishonouring    bills    drawn    under 
credit,  id. 
defence  in  actions  on,  id. 

defence  in  denial  must  deny  some  matter  of  fact,  id. 
negotiation  of  overdue  or  dishonoured  bill  (s.  36),  id. 
meaning  of  "  defect  of  title,"  id. 

claims  out  of  collateral  matters,  do  not  attach  to  bill,  id. 
loss  of  bill,  a  defence,  355,  356,  395. 
must  be  pleaded  specially,  395. 
wrong  stamps;  242,  243. 
alteration  (s.  64),  395. 
what  material,  id. 

may  be,  although  contract  not  affected,  id. 
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defence  in  actions  on — continued. 
alteration—  continued. 

what  material — continued. 
without  consent,  395. 
onus  of  explaining,  396. 

proviso  in  favour  of  bund  fide  holder  for  value,  where 
alteration  not  apparent,  395. 
apparent  if  discernible  by  party  liable,  id. 
defence  of,  how  raiser],  396. 
altered  bill,  when  evidence  of  account  stated,  id. 
failure  or  want  of  consideration  (s.  28),  id.     See  Consideration. 
fraud,  398. 
forgery,  id. 
illegality,  id. 

where  bill  accepted  for  good   consideration   but   taken  for 
illegal  consideration,  id. 
want  of  consideration,  onus  proband i,  399.     See  Consideration. 
illegality  of  consideration,   bona  fides  of  holder,   id.     See  Con- 
sideration. 
agreement  at  variance  with  bill,  401. 
oral  alteration  is  ineffectual,  id. 

secus  as  to  contemporaneous  agreement  in  writing,  id. 
how  to  be  pleaded,  id. 
subsequent  agreement,  how  proved,  id. 
payment,  id. 

to  indorsee  good,  notwithstanding  conditions  (s.  33),  id. 
when  a  discharge  (s.  59).  id. 
of  bills  in  sets  (s.  71),  i  I. 
must  be  specially  pleaded,  id. 
of  exact  sum  due,  sufficient,  402. 

by  one  of  several  joint  makers  of  note,  payment  by  all,  id. 
so  fresh  note  by  one  and  payment,  id. 
but  mortgage  and  covenant  to  pay  by  one,  no  defence  to 
action  agttinst  the  other,  id. 
judgment  against   subsequent  party  no  discharge  of  prior 

party,  id. 
effect  of  renewal  of  bill,  id. 

by  drawer  where  bill  accepted  for  his  accommodation,  401,  403. 
by  forged  acceptance  no  payment,  403. 
effect  of,   by   prior   holder    to   plaintiff,    in   action   against 

acceptor,  id. 
acceptor  discounting  no  payment,  id: 

retiring,  equivalent  to  payment,  id. 
indorser  retiring,  id. 

clogged  with  condition,  not  effectual,  till  condition  satisfied,  id. 
when    necessary  on   defence    of  satisfaction   to   prove   bill, 
defendant  should  give  notice  to  produce  it,  id. 
voluntary  discharge  and  waiver,  id. 

what  amounts  to  a  waiver  of  acceptor's  liability,  id.,  404. 
alteration  of  position  of  parties — giving  time,  404. 
to  prior  party,  discharges  subsequent  ones,  id. 
defence  must  be  pleaded  specially,  id. 
must  be  a  binding  agreement,  on  good  consideration,  id. 
as  to  agreement  between  drawer  and  holder  of  accommoda- 
tion bill,  id. 
mere  forbearance  to  sue,  not  a  discharge,  id. 

nor  taking  cognovit  from  acceptor,  id.,  405. 
agreement  between  plaintiff  and  a  stranger  only  to  give  time 
to  accentor,  no  discharge  of  indorser,  404. 
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defence  in  actions  on — continued. 

alteration  of  position  of  parties— giving  time — continued. 

giving   time    to    drawer    of    accommodation    biil,    a    good 

defence,  405. 
unless  there  is  a  reservation  of  rights  against  sureties,  id. 
notice  that  joint  and  several  makers  of  note  are  principal 
and  surety  is  good  defence,  id. 
infancy,  id. 
when  contracted  to  be  given  for  goods  operates  as  a  credit,  566.     See 

Credit. 
forged,  when  money  recoverable  on  payment  or  discount  of,  603. 
interest  on,  when  recoverable,  616.      See  Interest  of  Money. 
effect  of  part  of  the  consideration  being  illegal,  662. 
infant  not  liable  on,  though  bill  given  for  necessaries,  667. 
when  Statute  of  Limitations  begins  to  run  upon.  674,  675. 
effect  of  receiving  in  payment,  992.     See  Payment. 
holder  of,  to  get  discounted,  misapplying  proceeds,  no  conversion,  959. 
contra,  if  holder  for  specific  purpose  discount  it  without  authority 
960.  J' 

of  trading  corporations.  365,  1098. 

under  Companies  Acts,  1862,  when  empowered  to  issue,  1098. 

how  to  execute,  id. 
officer  of  limited  company  personally  liable  on  acceptance  for 

company  wherein  word  "limited  "  omitted,  id. 
under  7  &  8  V.  c.  110..  1103. 
railway  company  cannot  draw,  accept,  or  indorse,  365,  1114. 

BILL  OF  LADING, 

oral  evidence,  admissible  to  explain  words  of,  23. 
signed  by  deceased  shipmaster,  admissible,  56,  418,  422. 
stamp  on,  248. 
evidence  of  ownership  of  goods,  418. 

shipment  of  goods,  422,  474. 
form  of,  457. 

is  contract  of  carriage  between  shipowner  and  merchant,  id.,  458. 
cannot  be  varied  by  oral  evidence,  458. 
shipowner  must  deliver  all  goods  named,  id. 

unless  he  prove  they  were  not  shipped,  id. 
Bill  of  Lading  Act  (18  &  19  V.  c.  111).. id.,  474. 

consignee  of  goods  or  indorsee  may  sue'ou  (s.  1),  458. 

right  to  stop  in  transitu,  and  claim  for  freight  against  shipper, 

not  prejudiced  by  bill  of  lading  being  negotiable  (s.  2),  id. 
effect  of  ss.  1,  2,  id.  459. 

confers  same  rights  and  liabilities,  as  if  contract  with  indorsee, 
458. 

unless"indorsement  be  by  way  of  security  only,  459. 
indorsee  may  sue  for  prior  breach,  458. 
effect  of  bills  drawn  in  sets,  459. 
right  of  suing  on,  applies  to  legal  title  to  goods,  460. 
indorsee,  who  has  indorsed  over  before  arrival,  not  liable,  id. 
consignee  liable  unless  he  has  indorsed  over,  id. 
how  far  conclusive  evidence  of  shipment  against  master  or  ship- 
owner under  s.  3.  .474. 
assignment  of,  prevents  stoppage  in  transitu,  458,  979. 
where  drawn  to  order  of  seller  he  retains  control,  459. 

effect   of  consigning,    together   with    bill   of    exchange   for 
price,  id. 
consignee  may  confer  title,  though  he  has  not  accepted  bill,  id. 
to  be  presented  for  signature,  though  cargo  lost,  id. 
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remains  in  force  till  a  delivery  of  goods  to  person  having  right  to 

receive  them,  460. 
hreach  of  contract  if  master  sail  without  signing,  id. 
employment  of  broker  does  not  relieve  master  from  obligation  of 

correctly  filling  up,  id. 
when  it  incorporates  terms  of  charterparty  by  reference,  473. 
only  clauses  consistent  with  bill  of  lading,  474. 

not  clause,  limiting  shipowner's  liability,  id. 
effect  of  discrepancy  between  the  two  documents,  473,  id. 
effect  of  accepting  cargo  thereunder,  474. 
when  terms  inconsistent  with  charterparty,  is  only  receipt,  458. 

BILL  OF  SALE, 
stamp  on,  248. 

registration  not  invalidated  for  want  of,  id. 
proof  of  title  to  ship  by,  in  action  on  policy,  418. 
fraudulent,  1178. 

regulated  by  the  Bills  of  Sale  Acts,  1878,  1882,  1891.  .1180. 
B.  of  S.  Acts,  1878,  1882,  to  be  construed  together,  id. 
but  B.  of  S.  Act,  1882,  applies  only  where  security  is  for  money, 

id.,  1185. 
Bills  of  Sale  Act,  1878,  41  &  42  V.  c.  31  ..1181. 
repeals  prior  Acts  (s.  23),  id. 
came  into  operation  on  Jan.  1st,  1879  (s.  2),  id. 
to  what  bills  of  sale  it  applies  (s.  3),  id. 
definitions  (s.  4),  id. 
of  bill  of  sale,  id. 
personal  chattels,  id. 
apparent  possession,  id. 
did  not  include  letters  of  hypothecation  with  deposit,  1187. 

nor  delivery  order  delivered  to  persons  in  charge  of  goods,  id. 
nor  mere  receipt  for  goods  containing  inventory,  1188. 
unless  no  sale  apart  from  receipt,  id. 

or  receipt,  &c,  forming  document  of  title,  id. 
nor  oral  agreement  to  give  bill  of  f-ale,  id. 
nor  amounting  to  a  mortgage,  id. 
nor  ordinary  vendors  lien,  id. 
but  writing,  essential  to  sale,  is  within  sect.  4,  id. 
so  is  agreement  giving  brewer  landlord,  right  of  distress 
for  price  of  liquor,  id. 
agreement  for  purchase  on  hire  system  not  within  Act,  id. 
although  originally  the  property  of  the  hirer,  id. 
unless  mere  device  to  avoid  Act,  id.,  1189. 
informal  agreement  for  marriage  settlement  not  within  Act,  1189. 
scats  as  to  post-nuptial  settlement,  id. 

unless  made  pursuant  to  ante-nuptial  articles,  id. 
bill  of  sale  of  ship  need  not  be  registered,  id. 
nor  of  dumb  or  hopper  barge,  id. 
nor  of  personal  property  in  Scotland,  id. 
mortgage  of  freehold  carries  fixtures,  including  "  trade  machinery 
id.,  1190. 
but  where  special  rights  given  over   fixtures,    registration 

required.  1189. 
distinction  in  case  of  trade  machinery,  id.,  1190. 
equitable  mortgage  is  in  same  position  as  legal  one,  1190. 
building  contracts  that  materials  on  land  shall  vest  in  landowner, 
not  bills  of  sale,  id. 
sews,  where  licence  to  seize  materials,  id. 
as  to  growing  crops,  1182,  id 
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Bills  of  Sale  Act,  1878 — continued. 

requirements  of  B.  of  S.  Act,   1882,  where  given  as  security  for 

money,  1190. 
"  apparent  possession,"  decisions  on,  id. 
ceases  when  actual  possession  taken,  id. 

though  by  what  would  per  se  be  fraudulent  preference, 
id.,  1191. 
how  possession  may  be  taken,  1191. 
goods  in  possession  of  sheriff  under  execution,  id. 
constructive  occupation  of  premises  insufficient,  id. 
wife  can  buy  husband's  furniture  in  their  house,  id. 
trade  machinery  within  (s.  5),  1182. 

definition  of  (s.  5),  id. 
attornment  giving  power  of  distress  as  security,  within  (s.  6),  id. 
effect  of  s.  6  on  attornment  clause  in  mortgage  of  land,  1191, 
exception  in  favour  of  mortgage,  1182. 
effect  of,  1191. 
fixtures  or  growing  crops  not  separately  assigned,   when  same 
instrument  conveys  land  (s.  7),  1182. 
this  provision  is  retrospective,  id. 
effect  of  s.  7..  1189,  1190. 
bill  of  sale  must  be  attested,  and  registered  within  seven  days, 
and  consideration  set  forth  (s.  8),  1182. 
or  fraudulent  and  void  against  certain  persons,  1183. 
repealed  as  to  bills  of  sale  given  as  security  for  money,  id. 

B.  of  S.  Act,  1S82  (s.  8),  substituted,  id. 
sufficient  if  stated,  as  it  would  be  apart  from  Act,  1192. 
what  is  sufficient  statement  of  the  consideration,  id. 
allowance  of  money  in  account  sufficient,  id. 

unless  statement  of  consideration  a  mere  sham,  id. 
sum  payable  at  future  date,  not  to  be  described  as  now  paid., 

id. 
insufficient  that  receipt  explains  transaction,  id. 
bill  of  sale  must  not  be  dependent  on  another  instrument,  id. 
where  new  bill  substituted  for  void  bill,  id. 
a  collateral  agreement  not  to  register  bill  of  sale  need  not  be 

stated,  id. 
s.  8  applies  to  absolute  bill  of  sale,  id. 
registration    not   necessary   where   seizure    within  7  clear  days, 

1193. 
unregistered  bill  of  sale  is  good  except  as  against  certain  persons 
under  the  Act  of  1878,  id. 
and  avoided  only  so  far  as  necessary  to  satisfy  an  execution, 

id. 
if  security  for  money  void  altogether  under  Act  of  1882,  id. 
grantee  to  be  allowed  charges,  valid  against  trustee,  id. 
execution  creditor  not  affected  by  notice  of  unregistered  bill  of 

sale,  id. 
case  where  two  joint  tenants  grant,  and  one  becomes  bankrupt,  id, 
mortgagee  under  registered  bill  of  sale  cannot  tack  prior  mort- 
gage, id. 
unregistered  bill  of  sale  by  company  was  valid  against  liquidator. 

id. 
so,   against  unsecured  creditors  of  insolvent  estate  of  grantor, 
1150,  id. 
sccus,   now  where  given  as  security  for  money,    1193, 
1194. 
except  in  the  case  of  debentures,  1194,  1204. 
subsequent  bill  of  sale  of  same  property  void  (s.  9),  1183,  1194. 
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bill  of  sale  must  be  attested  by  solicitor  (s.  10  (1)),  1194. 
requisites  of  attestation,  id. 

repealed  as  regards  bills  of  sale  when  security  for  money,  id. 
B.  of  S.  Act,  1882,  s.  10,  substituted,  1186,  id. 
to  be  attested  by  credible,  independent  witness,  id. 
must  be  proved  by  attesting  witness,  or  office  copy,  1194. 
must  be  filed  with  a  copy  and  affidavit  within  seven  days  (s.  10 
(2)),  1183. 
registration   not   avoided  by  clerical   errors   in   copy  filed, 

1194. 
effect  of  destruction  of  bill  of  sale  before  registration,  id. 
requisites  of  affidavit,  id. 

residence  and  description  at  time  of  making  bill  must  be 
accurately  stated,   id.,  1195. 
what  description  sufficient,  1195,  1196. 
as  to  name  of  grantor,  1196. 

in  case  of  bill  of  sale  not  given  as  security  for  money,  id. 
objections  to  affidavit  must  be  taken  at  trial,  id. 
persons  disqualified  from  attesting  affidavit,  id. 
commissioner  need  not  describe  himself  as  such,  id. 
any  defeasance  must  be  on  same  paper  as  (s.  10  (3)),  1183. 

parol  agreement  for  defeasance  enforceable  in  equity  avoids 
bill  of  sale,  1197. 
collateral  promissory  note,  id. 
but  not  deposit  of  policy  of  insurance,  id. 
as  to  subsequent  imposition  of  condition,  id. 
bills  of  sale  take  priority  in  order  of  registration  (s.  10),  1181. 
except  sub-sect.  1,  applies  to  absolute  bills  of  sale,  1197. 
memorandum    by    way    of   equitable    sub-mortgage   requires    no 

registration,  id. 
registration  must  be  renewed  every  five  years  (s.  11),  1184,  id. 
of  assigned  bill  must  be  renewed  every  five  years,  1198. 
but  assignment  need  not  be  registered,  1184,  1197. 
affidavit  for  registration  must  follow  terms  of  s.  11 .  .  1197. 
registrar   to  keep  register  and  enter  particulars  of  bills  of  sale 

therein  (s.  12),  1184. 
bill  of  sale  registered  in  central  office,  id. 
register  is  a  public  book,  and  certified  copy  is  evidence,  1198. 
conflicting  decisions  as  to  the  effect  of  certificates  of  regis- 
tration, 43,  id. 
when  office  closed  on  last  day  for  registration,  registration  valid 

if  made  on  day  when  next  open  (a  22),  1185. 
judge  may  rectify  error  in  register  or  extend  time  for  registration 
(s.  14),  1184. 
can  correct  such  errors  only  as  appear  on  register,  id. 
cannot  extend  time  so  as  to  defeat  execution  creditor,  id. 
registrar  may  enter  memorandum  of  satisfaction  (s.  15),  id. 
office  copy  of  bill  of  sale  and  affidavit  to  beprimd  facie  evidence 

(s.  16),  id.,  1185. 
affidavit,  before  whom  to  be  sworn  (s.  17),  1185. 
chattels  in  registered  bill  of  sale  not  in  reputed  ownership  of 
grantor  (s.  20),  id. 
repealed  in  respect  of  bill  of  sale  given  as  security  for  money, 
id,  1187. 
does  not  extend  to  Scotland  or  Ireland  (s.  24),  1185. 
did  not  apply  to  debentures  of  a  company,  1204. 
Bills  of  Sale  Act,  1882,  45  &  46  V.  c.  43.  .1185. 

to  be  construed  with  B.  of  S.  Act   1878  (s.  3),  id. 
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Bill  of  Sale  Act,  1882— continued. 

term  "bill  of  sale"  therein  to  apply  only  to  one  given  as  security 
for  money,  1185. 
B.  of  S.  Act,  1878,  applies  to  all  other  bills  of  sale,  id. 
bill  of  sale  to  have  schedule  of  chattels  (s.  4),  id. 

void,  except  as  against  grantor,  in  respect  of  chattels  not 

specifically  described  therein,  id. 
what  a  sufficient  description,  1198,  1199. 
void  only  so  far  as  description  imperfect,  1199. 
objector  must  show  goods  cannot  be  identified,  id. 
void,  as  to  chattels  described,  of  which  grantor  was  not   true 
owner,  s.  5.  .1185. 
.  meaning  of  "  true  owner."  1199. 
except  in  case  of  growing  crops  separately  assigned  (s.   6, 
'    (1)),  1185. 

means  separately  from  land  on  which  growing,  1199. 
or  fixtures,  and  plant,  and  trade  machinery  substituted 
(s.  6  (2) ),  1185. 
circumstances  under  which  personal  chattels  under  bill  of  sale 
may  be  seized  (s.  7),  1186. 
failure  in  payment  of  one  of  several  sums,  id.,  1199. 
to  pay  fire  insurance  premiums,  1199. 
to  produce  receipt  for  rent,  1186,  id. 
condition  grantee  may  insure,  and  premiums  a  charge,  good, 
1199,  1200. 
so  as  to  rent  and  taxes,  &c,  1200. 
but  not  if  such  sums  may  be  recovered  by  seizure,  id. 
bill  of  sale  void  if  it  provide  for  seizure  on  grounds  other 
than  those  in  s.  7.  .1199,  1202,  1203. 
grantor  may,  on  seizure,  apply  to  judge  for  relief,  1186. 
bill  of  sale  void  unless  attested  and  registered  within  7  days 
(s.  8),  1186. 
and  consideration  truly  set  out,  id. 
and  unless  substantially  in  schedule  form  (s.  9),  id.,  1200. 
though  security  cannot  be  so  expressed,  1200. 
omission  of  grantee's  address  is  fatal,  id. 

so  of  address  and  description  of  attesting  witness,  id. 
void  under  s.  9,  void  even  as  to  covenants,  id. 
good  as  to  chattels  real,  where  security  severable,  id. 
not  void  under  s.  9  where  consideration  truly  stated,  id. 
redemption     must    be     by    fixed    sum    with    rateable 

interest,  1201. 
rate  of  interest  must  be  shown,  id. 
sufficient  to  state  rate  per  £  per  month,  id. 
construction  of  word  "instalment,"  id. 
principal  may  be  payable  in  one  sum,  id. 
or  by  unequal  instalments,  id. 

provided  interest  not  reserved  on  unpaid  instal- 
ments, id. 
void  if  covenant  to  perform  covenants  of  recited  inden- 
ture, id, 
covenant    to    pay    principal    and    fixed    sum    for 
interest  and  bonus,  id. 
must  not  be  payable  on  demand,  id. 

or  a  certain  number  of  days  after,  id. 
must  not  contain  power  to  sell  on  seizure,  id. 

nor  provision  that  purchaser  not  bound  to  inquire 
as  to  default,  id. 
assignment  as  beneficial  owner  void,  1202. 
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BILL  OF  SALE— ctmtmued. 

Bill  of  Sale  Act,  1882— continued. 

bill  of  sale  void  unless  substantially  in  schedule  form — continued. 
power  of  sale    in  Conveyancing  Act,    1881,    does   not 

apply  to  schedule  form,  1202. 
clauses  not  affecting  bill  of  sale,  id. 
clause   allowing    grantees   to   deduct  commission,    &c. 

avoids  it,  id. 
if    precise    legal    effect   same,    and   not   calculated    to 

deceive,  bill  good,  id. 
covenant  for  further  assurance  may  be  added,  id. 
clause  to  take  goods  at  valuation  avoids  bill  of  sale,  id. 
so  covenant  to  pay  interest  on  mortgages  of  land  where 

goods  were,  id. 
covenant  to  replace  household  furniture  good,  id. 

but  will  not  be  implied,  id. 
void  if  it  give  licence  to  seize  for  grounds  not  in  s.  7, 

id.,  1203. 
effect  of  proviso  at  end  of  form,  1203. 
sufficient  if  bill  of  sale  executed  at  end  of  schedule,  id. 
must  be  present  assignment  of  goods  capable  of  specific 

description,  id. 
may  be  executed  by  grantee  under  power  of  attorney,  id. 
instruments  hypothecating  imported  goods,  not  within 
s.  9  (B.  of  S.  Act,  1891,  s.  1),  1187,  id. 
bill  of  sale  to  be  attested  by  credible  witness,  not  a  party  (s.  10), 
1186. 
void  if  for  less  than  30/.  (s.  12),  1187. 

but  part  of  advance  may  be  returned,  1203. 
chattels  seized  under,  not  to  be  removed  or  sold  for  5  clear 
days  (s.  13),  1187. 
provision  for  benefit  of  grantor  of  bill  of  sale  only,  1203. 
no  protection  against  distress  for  taxes,  &c.  (s.  14),  1187. 
applies  only  to  distress,  not  to  judgment,  1203. 
repeal  of  B.  of  S.  Act,  1878,  83.  8,  20  (s.  15),  1187. 
Act  not  to  apply  to  debentures  issued  by  incorporated  company 
(s.  17),  id.,  1203,  1204. 
but  provided  only  it  has  statutory  provision  for  registration, 

1204. 
meaning  of  "  debenture,"  id. 

covering  deed  is  not,  id. 
it  need  not  be  a  charge  on  the  companies  property,  id. 
Act  does  not  extend  to  Scotland  or  Ireland  (s.  18),  1187. 

BILLS  OF  SALE  ACTS,  1878,  1882,  1891  ;  41  &  42  V.  c.  32  ;  45  &  46 
V.  c.  43  ;  54  &  55  V.  c.  35,  1180.     See  Bill  of  Sale. 

BIRTH, 

memoranda  of  parent,  evidence  of  time  of,  45. 

though  written  lon#  afterwards,  id. 

aliter,  of  place  of,  id. 
declarations  of  party  as  to  his  own,  inadmissible,  id. 
how  proved,  125,  219.     See  Register. 

BIRTHS,  DEATHS,  AND  MARRIAGES.     See  Register. 

BISHOP, 

proper  place  of  custody  for  document  relating  to  see  of,  103,  104. 
old  returns  by,  evidence  for  successors,  198. 
R. — VOL.  II.  N  N 
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BISBOY— continued. 

return,  to  inquiries  by  as  to  presentations,  &c,  of  livings,  198. 

effect  of  register  of,  216.     See  Register. 

certificate  of  ordination  by,  evidence  of  Holy  Orders,  218. 

conclusive  as  to  chapel  being  licensed  for  marriages, 
1028. 
BLANK, 

in  will,  oral  evidence  generally  inadmissible  to  explain,  32. 

in  written  .agreement,  id. 

where  form  of  demise  filled  up  and  altered,  parts  struck  out  may  be 

looked  at,  33. 
share  transfer,  in,  effect  of,  77,  137. 

filling  up  of,  in  deed  need  not  be  proved  by  attesting  witness,  136. 
by  an  agent  not  authorised  under  seal,  void,  137. 
after  execution,  will  not  vitiate,  if  deed  recognised,  138. 
acceptance,  367,  391.     See  Acceptance. 
indorsement,  369,  391. 
cheque,  603,  604. 

BOARD  OF  TRADE, 

report  of  inspectors  appointed  by,  to  examine  affairs  of  company,  how 
proved,  1085. 

BOARDING-HOUSE  KEEPER, 

not  a  common  innkeeper,  650. 

BOND, 

presumption  of  payment  of,  37. 

effect  of  declarations  of  party  interested  in  payment  of,  67. 

effect  of  recital  in,  76. 

in  action  on  money,  plaintiff  need  not  show  bond  forfeited,  97. 

it  rests  on  defendant  to  show  payment,  id. 
proof  of  execution  of,  135,  136. 

thirty  years  old,  proves  itself,  143. 

by  executor  showing  payment  of,  under  plene  administravit,  144. 
stamp  on,  248.     See  Stamp. 
interest  not  recoverable  on  single  bond,  616. 
post-obit,  when  cause  of  action  arises  on,  715. 
evidence  in  action  on,  741. 

contents  of  statement  of  claim,  id. 

allegation  of  breaches  obligatory,  id. 

pleading  by  defendant  where  breaches  not  assigned  in  claim, 
742. 
when  breaches  suggested,  id. 
evidence  of  identity  of  bond,  id. 
damages,  id. 

plaintiff  cannot  recover  more  than  penalty  and  costs,  id. 
interest  payable  on  common  money  bond,  id. 
agreement  to  accept  less  sum  than  due,  on  given  day,  to  be 
construed  strictly,  id. 
so  payment  by  instalments,  id. 
defence,  id. 

alteration,  743. 
payment,  id. 

before  day  fixed,  evidence  of  payment  at  day  fixed,  id. 
after  day  fixed,  stat.  4  &  5  A.,  c.  16,  id. 
tender  not  within  that  statute,  id. 
accord  and  satisfaction,  id. 
fraud,  id. 

Statutes    of    Limitations,    711    ct    seq.       See   Limitations, 
/Statutes  of. 
replevin,  evidence  in  action  on,  743.     See  Replevin  Bond. 
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BOOKS, 

public,  entries  in,  98  ct  seq  ,  123  ct  seq.,  213  et  scq.     See  Public  Books. 

bankers',  124,  125.     See  Bankers'  Books. 

land  tax,  effect  of,  216. 

rate  books,  id. 

heralds',  effect  of,  id.     See  Heralds'  Books. 

of  history,  effect  of,  218. 

not  evidence  of  creation  of  peerage,  id. 
university,  proof  of  degree  having  been  conferred,  838. 

BOROUGH  ENGLISH, 

custom  of,  how  far  judicially  noticed,  84. 

BOUGHT  AND  SOLD  NOTES,  531.     See  Broker. 

BOUNDARIES, 

proof  of,  by  reputation,  48. 

by  survey,  49,  50,  51. 

by  inquisition,  198. 

by  collateral  fact,  86. 

by  presentment  of  leet  jury,  212. 
proper  repository  of  ancient  papers  relating  to,  103. 
perambulations,  evidence  of,  920. 
tenant  bound  to  keep  up,  between  demised  land  and  his  own,  345. 

BREACH, 

of  promise  of  marriage,  491.     Hee  Marriage. 

of  covenant  relating  to  realty,  722  el  scq.     See  Covenant. 

BRIBERY, 

evidence  of  other  acts  of,  to  prove,  85. 

unstamped  instrument  evidence  in  action  for,  226. 

of  agent,  will  render  voidable  contract  he  made  for  principal,  658. 

BRIDGE, 

presumption  of  ownership)  of,  920. 

BRITISH  DOMINIONS, 

provisions    for    ascertaining    law   of,    abroad  and  in  Scotland,    121 

et  seq. 

BROKER, 

may  by  usage  be  liable  on  a  contract  for  principal,  25,  26,  532. 
but  may  not  assume  character  of  principal,  26. 
except  under  custom  known  to  principal,  id. 
cannot  sue  in  own  name  on  contract  for  disclosed  principal,  92. 
contract  note  of,  of  purchase  of  shares,  stamp  on,  250. 

brokerage  not  recoverable  unless  there  be  stamped  note,  id. 
insurance,   cannot  recover  brokerage  or  premiums  in  respect  of  un- 
stamped policy,  268. 
has  a  general  lien  for  his  balance,  969. 
lien  revives  by  re-possession  of  policy,  974. 
evidence  of,  admissible  as  to  inception  of  risk  in  policies,  421. 
sale  by,  531. 

where  agent  for  both  parties,  id. 
broker's  book,  when  signed,  id. 

when  unsigned,  id. 
bought  and  sold  notes,  evidence  of  contract,  id. 
if  notes  differ,  no  valid  contract,  id. 

unless  reconcilable  by  evidence  of  usage,  id. 

N  N  2 
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BROKER — continued. 
sale  by — continued. 

sold  notes  in  name  of  agent,  oral  evidence  admissible  to  prove 

who  principals  are,  531. 
where  names  of  principals  not  disclosed,  broker  may  by  custom 

be  liable  as  principal,  25,  532. 
where  he  sells  goods  himself  cannot  bind  principal,  532. 
bought  note  aloue,  evidence  of  contract  in  action  by  purchaser 
against  vendor,  id. 
so  sold  note  against  purchaser,  id. 
material  alteration  of  sale  note  vitiates  contract,  id. 
distinction  between  contract  and  note,  &c,  in  writing,  id.,  533. 
on  Stock  Exchange,  contracts  as  principal,  569. 

liable  for  not  complying  with  30  &  31  V.  c.  29.  .568. 
may  recover  money  paid  from  principal,  574,  587. 

though  shares  bought,  could  not  be  transferred,  587. 
unless  the  transaction  be  a  gaming  one,  573,  574. 
effect  of  failure  of,  as  regards  principal,  576,  58!S. 
valuation  of,  evidence  on  account  stated,  622. 
when  set  off  allowed  against,  700. 

selling  goods  at  less  price  than  ordered,  not  guilty  of  conversion,  959. 
credit  taken  by,  by  custom  is  payment  to  assured,  447,  688. 

BROTHERS, 

descent  between,  how  traced,  1025. 

BROUGHAM'S  (LORD)  ACT, 

Documentary  Evidence  Act,  13  &   14   Vict.  c.    99.      See  Table  of 
Statutes. 

BUILDING  OWNER,  1131. 

BUILDING  SOCIETY, 

mortgage  to,  not  now  exempt  from  stamp  duty,  267. 

endorsement  on,  operates  as  re-conveyance,  1047. 
member  of,  when  liable  for  work  and  labour,  579. 

BURIALS.     See  Register. 

register  of,  how  proved.  102,  125. 
effect  of,  219. 
BUSHES, 

property  of,  in  tenant,  921. 

BUSINESS, 

what  is  within  covenant  in  lease,  725.     See  Covenant. 

BYE- LAW, 

of  railway  company,  proved  by  certified  copy,  103. 

company  cannot  generally  arrest  for  breach  of,  1083. 


CAB  OWNER  (METROPOLITAN), 

liable  for  loss  occasioned  by  driver,  629. 
qucere  ?  whether  master  of  driver,  791. 
liable  to  driver  for  providing  unfit  horse,  id. 

CABLES, 

submarine  telegraph,  insurance  on,  437. 
as  to  injury  to,  774. 

CALENDAR 

jiulically  noticed,  83. 
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CALLS,  1092,  1102,  1110.     See  Joint  Stock  Company. 

CAMPBELL'S  (LORD)  ACT,  9  &  10  V.  c.  93. 

gives  right  of  action  for  wrongful  .act  causing  death,  796.     See  Death. 
now  called  Fatal  Accidents  Act,  1846,  id. 

CANAL, 

companies  may  become  common  carriers,  622. 

17  &  18  V.  c.  31,  regulates  traffic  on,  633  et  seq.     See  Carrier. 

CANCELLATION.     See  Will. 

of  adhesive  stamps  on  instruments,  230. 

of  acceptance  before  issuing  it,  377. 

of  bill  if  imperfect,  no  defence  against  bond  fide  holder,  398. 

CAPTAIN.     See  Master. 

CAPTURE, 

proved  by  book  at  Lloyd's,  214. 

what  a  loss  by,  within  policy,  431.     See  Loss. 

CARGO, 

proved  by  copy  of  searcher's  report  at  Custom  House,  214,  422. 

time   allowed   for   loading   or   unloading,  462.     See  Affreightment ; 

Demurrage. 
effect  of  stipulation  to  load  full,  466. 
measure  of  damages  on  not  loading,  468. 

in  trover  for,  wrongfully  sold  by  master,  966,  967. 
contract  for  sale  of,  means  entire  cargo,  536. 

"  to  arrive,"  meaning  of,  id. 
"  from  the  deck,"  meaning  of,  id. 
CARICATURE, 

what  amounts  to  publication  of  libellous,  842. 

declarations  of  spectators  admissible  to  show  meaning  of,  845 

CARRIER, 

delivery  of  goods  to,  when  delivery  to  purchaser,  548. 

not  acceptance  by  purchaser  within  S.  of  G.  Act,  1893.  .523 
when  may  maintain  money  paid  for  goods  misdelivered,  592,  593. 
actions  against  common,  622. 

whether  contract  or  tort,  under  County  Courts  Act,  1888,  s.  116, 

302,  303. 
distinction  of  carriers,  623. 
for  loss  of  or  injury  to  goods,  id. 
for  refusing  to  carry,  id. 
who  are  common  carriers,  id. 

shipowners  and  masters,  liability  of,  id, 
carman,  wharfinger,  cab-driver,  ferryman,  not,  id. 
common  law  liability,  and  implied  contract  of,  624. 
bound  to  carry  by  reasonable  and  usual  route,  id. 
insurer  against  all  but  act  of  God  or  the  King's  enemies,  id. 
carriers  to  places  without  realm  on  same  footing  as  others,  id. 
liability,  in  case  of  live  stock,  id. 

effect  of  fraudulent  concealment  by  sender,  on,  644. 
not  liable  for  ordinary  wear  and  tear,  625. 
may  limit  his  business  to  certain  goods,  id. 
evidence  of  the  contract,  id. 
may  make  special  contract  for  rate  of  charge,  id. 
where  carrier  on  receipt  delivers  ticket  with  terms,  it  will  vary 
contract,  id. 
secus,  of  ticket  with  conditions  on  back,  which  consignor  did 
not  know,  id. ,  645. 
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CARRIER— continued. 

actions  against  common — continued. 

customer's  option  if  he  decline  terms,  625. 
construction  of  conditions  against  liability,  id.,  626. 
railway  company's  charges  must  be  reasonable  and  equal,  626. 
packed  parcels,  id.,  627. 
proof  of  breach  of  equality  clauses,  627. 

equality  clauses  now  extend  to  steamers  worked  by  railways,  id. 
company  receiving  goods,  carriers  to  destination,  id. 
so  in  the  case  of  passengers,  id.,  645. 
unless  they  restrict  their  liability  to  their  own  line  by  special 

contract,  627. 
although  consignor  indicate  an  unusual  route,  628. 
contracts  bv  railway  companies  extending  to  other  lines,   627, 
id.. 
right  of  action  in  such  cases,  628. 
stamp  duty  on  carrier's  receipt,  248,  629. 

liability  of  cab-owner  in  respect  of  luggage  with  passenger,  629. 
exception  of  insurance  risks  does  not  relieve  from  liability  as 

common  carrier,  id. 
contract  for  land  risk  in  marine  policy,  267,  id. 

Carriers  Act,  stat.  11  G.  4  &  1  W.  4,  c.  68.  .629. 

exemption   from   liability  to  loss  or  injury  for  certaiu  articles 
(s.  1),  id. 
unless  nature  and  value  declared  and  increased  charge  paid, 
630. 
notice  of  increased  rate  to  be  publicly  affixed  in  office  (s.  2),  id. 
and  receipt  to  be  sigued  by  carrier  if  required  (s.  3),  id. 
or  carrier  shall  not  be  entitled  to  benefit  of  Act,  id. 
no  public  notice  to  affect  the  liability  of  carriers  for  loss  or  injury 

to  goods  not  within  Act  (s.  4),  id. 
receiving  house  within  Act,  what  is  (s.  5),  id. 
any  one  or  more  carriers  may  be  sued  without  joining  co-pro- 
prietors, id. 
special  contracts  may  be  made  (s.  6),  id. 
extra  charge  recoverable  if  goods  lost  or  damaged  (s.  7),  id. 
Act  not  to  protect  from  felonious  acts  of  servants,  nor  to  protect 

servants  from  personal  liability  (s.  8),  id. 
carrier  not  to  be  liable  for  more  than  value,  nor  declared  value, 

and  extra  charges  (s.  9),  id. 
trinkets,  silk  watchguards,  silk  dress,  &c,  within  Act,  631. 
secus,  hand-painted  designs  of  carpets,  id. 

blank  acceptance  before  drawer's  name  inserted,  id. 
packing  case  is  mere  accessory,  id. 

unless  containing  some  goods  not  within  Act,  id. 
so  is  the  frame  of  a  framed  picture,  id. 
declaration  must  be  made  at  the  time  of  delivery,  id. 
carrier  not  protected  if  no  notice  affixed,  though  no  declaration, 

id.,  632. 
carrier  protected  where  delay  in  delivery,  by  temporary  loss,  632. 
but  liable  for  detention  beyond  reasonable  time  after  find- 
ing, id. 
not  liable  for  gross  negligence  of  servant,  id. 
who  are  servants  of  carrier  within  the  Act,  id. 
what   plaintiff  must  prove  on  reply   of  felony  by  defendant's 
servants,  id.,  633. 
specific  notice  repudiating  liability  not  notice  within  Act,  633. 

s.   6  applies  only  to  contracts  inconsistent  with  exemptions  in 
s.  1,  id. 
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Railway  and  Canal  Traffic  Act,  stat.  17  k  18  V.  c.  31,  id. 

provides  against  neglect  to  facilitate  traffic  and  undue  preference 
(s.  2),  633. 

definition  of  traffic,  &c.  (s  1),  id. 

remedy  now  by  application  to  Railway  Commissioners,  634. 

no  action  lies  for  breach  of  provisions  of  sect.  2,  633. 
except  perhaps  after  adjudication  by  commission,  id. 

s.  2  obliges  company  to  provide  reasonable  facilities  for  carriage 
of  animals,  &c. ,  id. 

every  company,  &c,  liable  for  loss  or  injury  by  neglect  notwith- 
standing any  notice  to  the  contrary  (s.  7),  634. 

may  make  such  conditions  as  to  receiving,  &c,  as  court  or  judge 
adjudge  reasonable,  id. 

limitation  of  liability  for  loss  or  injury  to  animals,  id. 

no  special  contract  as  to  receiving,  &c,  to  bind  psrty  sending, 
unless  signed,  id. 

nothing  in  Act  to  affect  rights  of  the  company  with  respect  to 
articles  mentioned  in  Carriers  Act,  id. 

s.  7  applies  only  to  loss  by  negligence,  not  theft,  id. 

general  notice  void,  but  special  contract  if  reasonable,  good.  id. 

only  regulates  obligations  of  carriers  on  lines  they  work  them- 
selves, id.,  63f>. 

if  condition  relied  on  reasonable,  immaterial  that  contract  in  part 
unreasonable,  635. 

decisions  as  to  reasonableness  of  special  contracts,  id.,  636. 
whether  reasonable  alternative  is  offered,  636. 

conditions  as  to  passenger's  luggage  on  ticket  within  s.  7-. 637, 
648. 

s.    7  applies  to  injury  in   receiving,  forwarding,   or  delivering, 
637. 

company  cannot  repudiate  special  contract  because  not  signed  by 
consignor,  id. 

when  company  may  demand  percentage  under  s.  7,  id. 
reasonableness  of,  question  for  jury,  id. 

question  what  is  reasonable  to  charge  party  charged,  id. 

Regulation  of  Railways  Act,  1868  (31  k  32  V.  c.  119),  Part  II.,  id. 
interpretation  clause  (s.  2),  id. 

railway  companies  may  by  notice  exempt  themselves  from  liability 
for  sea  risk  (s.  14),  id.,  638. 
bound  to  exhibit  tables  of  fares  (s.  15),  638. 
equality  to  persons  using  rail  and  water  service  (s.  16),  id. 
railway  companies  to  specify  charges  (s.  17),  id. 
where  two  lines  worked  by  one  company  distances  to  be  reckoned 

continuously  (s.  18),  id. 
regulations  where  railway  company  carries  in  vessel  not  belonging 
to  them  (34  k  35  V.  c.  78,  s.  12),  639. 
who  should  be  plaintiff,  id. 

owner  of  property  lost  or  damaged,  id. 
when  special  contract,  consignor  may  be,  id. 

so  when  property  has  not  passed,  id. 
special  property  sufficient  to  support  action,  id. 
owner  may  sue  in  tort,  though  contract  not  with  him.  628,  646. 
proof  of  delivery  to  defendant,  639. 
to  driver  of  coach  sufficient,  id. 
to  mate  of  ship  on  wharf,  id. 
to  master  on  shore  sufficient,  id. 

leaving  goods  in  inn-yard,  or  at  wharf,  insufficient,  id. 
so  to  railway  porter  out  of  ordinary  course,  640. 
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CARRIER— continued. 

proof  of  non-delivery  by  defendant,  640. 

carrier  by  land  when  bound  to  deliver  at  house,  id. 
by  sea  to  safe  place,  and  then  give  notice,  id. 
liable  for  reasonable  time  afterwards,  id. 
bound  in  general  to  deliver  where  consignee  directs,  id. 
not   bound  to  give    consignor   notice   of  consignee's   refusal   to 

accept,  id. 
duty  of  carrier  to  do  what  is  reasonable  after  refusal,  id. 
on  consignee  making  default,  carrier  may  recover  expenses,  id. 
liability  continues  till  delivery,  id. 

after  a  delivery,  carrier  only  liable  as  warehouseman,  641. 
after  refusal  by  consignee,  carrier  involuntary  bailee,  id. 
evidence  of  usage  of  port,  admissible  to  prove  delivery  there,  id. 
declarations  of  coachman,  station  master,  &c,  as  to  loss,  id. 
damages,  id. 

when  market  value  of  goods  recoverable,  id. 

where,  when  and  how  estimated,  id. 
recoverable,  only  such  as  were  reasonably  within  contemplation 

of  parties,  642. 
in  action  for  not  delivering  samples,  id. 
when  damages  for  non-sale  recoverable,  id. 
loss  of  sub-contract,  id. 

in  plaintiff's  own  business  as  carrier  too  remote,  643. 
hotel  expenses  when  recoverable,  id. 
liability  for  costs  of  another  action,  id. 
where  goods  sent  in  unfit  state,  id. 
when  only  declared  value  recoverable,  id. 
defence,  id. 

defendant  must  plead  all  facts  on  which  he  relies,  id. 
effect  of  bare  denial  of  contract,  id. 

under  Carriers  Act,  s.  1,  must  he.  specially  pleaded,  644. 
loss  by  plaintiffs  own  default,  id. 

brittle  goods  not  safely  packed,  id. 
fraudulent  concealment  of  value  by  consignor,  id. 
misdelivery  of  goods  by,  a  conversion,  641,  958. 

aliter,  in  case  of  loss  of  goods,  641. 
effect  of  sailing  awaj  with  goods,  without  bills  of  lading,  958. 
falsely  asserting  delivery  of  goods  to  consignee,  id. 
may  set  up  title  of  real  owner,  who  has  claimed  the  goods,  962. 
not  liable  for  conversion  while  he  is  a  mere  conduit-pipe,  964. 
has  claim  of  lien  for  balance  due,  968,  969. 

so  railway  companies  for  tolls,  970. 
when  holding  goods  in  transitu,  977.     See  Stoppage  in  Transitu, 
of  passengers,  614. 

not  insurers,  and  only  responsible  for  want  of  due  care,  id. 
liability  when  issuing  through  ticket,  645. 
adult  passenger  may  contract  to  be  carried  at  own  risk,  id. 
effect  of  conditions  on  tickets,  id. 

master  can  sue  for  not  carrying  servant,  when  he  contracts,  id. 
secus,  where  servant  contracts,  id. 
except  in  tort,  id.,  763. 
duty  of  company  to  convey  passenger  and  his  luggage,  with  due 
care,  645,  646. 

though  contract  with  another,  id. 
contract  and  liability  arising  from  taking  ticket,  646. 

effect  of  conditions,  id. 
passenger  who  has  taken  ticket  cannot  be  removed  on  failure  to 

produce  it,  id. 
whether  obligation  to  receive  passenger  if  room,  id. 
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of  passengers — continued. 

damages  in  respect  of  delay,  647. 

when  passenger  obliged  to  hire  other  conveyance,  id. 
for  not  carrying  passenger,  id. 

what  recoverable  hy  executor  of  passenger,  1136,  1137. 
liability  in  respect  of  passengers'  luggage,  647. 

where  passenger  takes  luggage  under  his  own  charge,  id. 
duty  of  company  on  arrival  at  terminus,  id. 
when  ticket  taken  by  another  person,  646,  648. 

must  be  ordinary  personal  luggage  of  passenger,  648. 
meaning  of  ordinary  personal  luggage,  id. 
servant  taking  his  master's  luggage,  master  cannot  sue,  id. 
carrying  below  ordinary  rate,  may  make  conditions  not  to  carry 

luggage,  id. 
liability  for  luggage  deposited  in  cloak  room,  id.     See  Cloak  Room. 
when  liable  for  injury  to  passenger,  762  et  seq.,  781  et  scq.     See 

Negligence. 
in  passenger  ships,  liability  of,  770  et  seq.     See  Negligence. 
letter  carriers,  actions  against,  644. 

postmaster-general  is  not  a  common  carrier,  id. 

is  not  liable  for  neglect  of  subordinates,  id. 
but  each  liable  for  his  own  personal  negligence,  id. 
postmaster  detaining  letters  till  payment  of  excessive  demand,  id. 
liable  to  action  for  money  had  and  received,  id. 
or  to  action  on  the  case,  id. 
CARTER, 

undertaking  jobs  for  special  bargains  not  a  common  carrier,  623. 

CARTULARY, 

of  abbey,  evidence  of  endowment,  14. 
proper  custody  of,  104. 

CATTLE, 

when  injury  is  done  to,  by  dog,  scienter  need  not  now  be  shown,  778. 
injury  done  to  by  railway  train,  liability  for,  782,  783. 
on  highway  and  straying  into  adjoining  field,  may  be  distrained,  1075. 
owner  must  prevent  his,  from  straying  on  land  of  another,  id. 

CAVEAT  EMPTOR,  4S4.     See  Warranty. 

CENTRAL  OFFICE  OF  SUPREME  COURT  OF  JUDICATURE, 
constituted  under  42  &  43  V.  c.  31. ..98. 
documents  sealed  with  seal  of,  receivable  in  evidence,  80,  81. 

so  office  copies  of  certain  documents  deposited  in,  98. 
bills  of  sale  to  be  registered  in,  1184. 

CEP1T  IN  ALIO  LOCO,  1067.     See  Replevin. 

CERTIFICATE, 

of  apothecary,   proof  of,   lies  on  defendant  in  action  for  practising 
without,  96. 
receivable  in  evidence,  102. 
of  conviction  or  acquittal  for  indictable  offence,  id. 

to  impeach  credit  of  witness,  185. 
by  churchwardens,  execution  of,  137. 
of  settlement,  ancient,  custody  of,  143. 
of  authority  to  administer  oath  abroad,  116. 
of  vice-consul,  when  evidence  of  facts  therein  stated,  217. 
of  notary,  id. 
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CERTIFICATE— contimusd. 

of  bishop,  evidence  of  Holy  Orders,  218. 

conclusive  as  to  chapel  being  licensed  for  marriages,  1028. 
of  registration  of  ship,  presumptive  evidence  of  matters  certified,  220. 
of  solicitor,  necessary  for  action  on  bill,  497,  498,  505. 

is  evidence  of  being  a  solicitor,  838. 
of  summary  conviction  or  dismissal  in  assault  cases,  903. 
of  registrar  in  lieu  of  banns,  1029. 
of  registration  of  joint-stock  company,  1085. 
of  proprietorship  of  shares,  1087,  1106. 

effect  of,  as  an  estoppel  against  company,  1107. 
of  returns  of  banking  company,  1117. 

CERTIFIED  COPY, 

on  same  footing  as  examined  copy,  102. 
proof  by,  id. 

of  records  in  custody  of  Master  of  Rolls  equivalent  to  original,  99. 
by  persons  holding  public  position  when  evidence  by  statute,  id.  et  seq. 
general  enactments  respecting,    8  &  9  Vict.  c.   113  ;  14  &  15  Vict, 
c.  99  ;  31  &  32  Vict.  c.  37.     See  Table  of  Statutes. 

CESTUI  QUE  TRUST, 

effect  of  admission  by,  in  action  by  trustee,  67,  6S. 
entitled  to  production  of  communications  between  trustee  and  soli- 
citor, 159. 
Stat,  of  Limitations  formerly  no  bar  to  claim  of,  against  trustee,  672. 
except  in  case  of  money  payable  out  of  land,  712. 
now   altered   in   some  cases  by  Trustee  Act,   1888,    s.    8,   672, 
673,  id. 
jiossession  of  goods  by,  when  possession  of  trustee,  954,  955. 
when  he  may  sue  to  recover  land,  988,  989. 
if  in  actual  occupation,  is  tenant  at  will  to  trustee,  996. 

and  there  is  no  right  of  entry  in  trustee  until  will  determined, 
1060. 

CHANCEL, 

right  to  pew  in,  828. 

lay  rector  connot  sue  vicar  for  trespass  to,  915. 
contra,  in  case  of  private  chancel,  id. 

CHANCERY, 

letter  filed  in  secondary  evidence  of,  inadmissible,  5. 
answer  in,  sworn  ante  litem,  admissible  as  evidence  of  pedigree,  46. 
sworn  but  not  filed,  inadmissible,  id. 
admission  in,  may  be  read  against  defendant,  63. 
joint  by   husband   and   wife,    how   far   evidence    against 

either  of  them,  72. 
of  defendant,  if  read  by  plaintiff,  defendant  may  require 
bill  to  be  read,  79. 
proof  of  proceedings  in,  113. 

decree   in,     by    exemplification,     examined    copy,    or    decretal 
order,  id. 

when  previous  proceedings  must  be  proved,  id. 
answer  by  production  of  bill  and  answer,  or  examined  copies,  id. 
unless  bill  cannot  be  found,  id.,  114. 
identity  of  parties  must  appear,  114. 

examined  copy  of  alone,  sufficient  to  prove  admissions  in,  id. 
letter  referred  to  in,  evidence  without  reading,  id. 
effect  of  general  order,  August  1841... id. 
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proof  of  proceedings  in — continued. 

depositions  in,  114.     See  Depositions. 
affidavit  filed  in,  115. 

to  be  proved  in  same  way  as  answer,  id. 

oral  examinations  in,  id. 

before  examiner,  116. 
answers  to  interrogatories  in,  id. 
effect  of  proceedings  in,  201. 

bill  inadmissible,  save  to  show  it  existed,  id. 

and  certain  facts  in  issue,  id. 
answer,  evidence  as  an  admission  against  defendant,  id. 

must  all  be  taken  together,  id. 

now  far  party  reading  makes  the  whole  evidence,  id. 

of  guardian  not  evidence  against  infant,  id. 

of  trustee  against  cestui  que  trust  and  vice  -versa,  67. 

evidence  against  privies,  id. 

not  evidence  against  co-defendant,  unless  partners,  id. 
decree  or  decretal  order,  evidence  between  same  parties  or  their 

privies,  202. 
order  of  attachment,  evidence  of  suit,  id. 
jurisdiction  of  Court  of,  transferred  to  High  Court,  id. 
depositions  in,  id.     See  Depositions. 
issue  directed  in,  practice  at  trial  of,  290. 

rights  of  third  party  having  liberty  to  attend  trial,  id. 

CHANGE, 

tender,  requiring,  is  not  good,  702. 

CHAPEL.     See  Dissenters'  Meeting  House- 
register  of,  how  proved,  128. 
private,  trespass  may  be  maintained  in  respect  of,  915. 

but  occasional  possession  of  key  of,  not  sufficient,  id. 
marriages  in,  1027  et  seq.     See  Marriage. 
proof  of,  being  licensed  for  marriages,  1028. 

presumption  of,  id. 

certificate  of  bishop  conclusive,  id. 

CHARACTER, 
evidence  of, 

in  actions  unconnected  with,  generally  inadmissible,  185. 
admissible  sometimes  with  a  view  to  damages,  87. 
in  action  of  seduction,  id. 

defendant    may   show    previous    bad    character   of     person 
seduced,  id.,  898,  899. 
in  action  of  slander,  87. 

inadmissible,    where    on    cross-examination   party   fails   to 
establish  imputation,  id. 
in  action  for  breach  of  promise  of  marriage,  88. 
of  deceased  witness  of  will   to  whom  fraud  is  imputed,  150. 
of  plaintiffs  general  good  character  inadmissible  in  action  for 
libel,  848. 
bad,  admissible  in  mitigation  of  damages,  87. 
of  witness,  impeaching,  176,  185. 
cross-examination,  as  to,  185. 
particular,  account  stated  with  person  in,  admits,  621 

representations  respecting,  must  be  in  writing  to  support  action 

for  fraud,  836. 
when  necessary  to  be  proved  in  action  for  defamation,  839. 
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CHARITY  COMMISSIONERS, 

orders,  &c,  of,  proved  by  certified  copy,  100. 

report  of,  evidence  of  documents  and  facts,  on  notice,  217. 

CHARTER, 

oral  evidence  of  ancient  usage  admissible  to  explain,  28. 

from  Crown  may  be  presumed,  40. 

recital  in  modern  of  ancient,  evidence  of  ancient,  76. 

creation  of  corporation  by,  1079,  1117.     See  Joint  Stock  Company. 

CHARTERER.     See   AffreigMment. 

CHARTER-PARTY, 

cases  where  oral  evidence  admitted  to  explain,  22,  23. 

where  rejected,  25. 
stamp  on,  249,  250.     See  Stamp. 

master  may  bind  owners  by  charter-party  in  his  own  name,  457. 
where  terms  of,  are  incorporated  into  bill  of  lading,  473. 

CHASTISEMENT, 

reasonable,  evidence  under  defence  of,  902. 

may  be  administered  by  master  of  ship  on  mariner,  id. 
by  master  on  apprentice,  id. 
CH  EM  I  ST.     See  Druggist. 

CHEQUE, 

notice  to  produce  cheque  drawn  by  defendant  and  paid  by  his  banker, 

sufficient,  9. 
presumption  of  payment  by  production  of,  indorsed  by  plaintiff,  37. 
stamp  on,  240. 

Bills  of  Exchange  Act,  1882.  .405. 
definition  (s.  73),  id. 

provisions  of,  relating  to  bills  of  exchange,  in  general  apply,  id. 
effect  of  non-presentment,  within  reasonable  time  (s.  74  (1)  ),  id. 

reasonable  time,  how  determined  (s.  74  (2) ),  id.,  406. 
holder  to  have  remedy  against  banker  where  drawer  discharged 

(s.  74  (3)  ),  406. 
banker's  authority  to  pay,  when  determined  (s.  75)',  id. 
banker  not  liable"  if  he  pay  cheque  drawn  on  him  purporting  to 
be  duly  indorsed  (s.  60),  id. 
section  applies  to  banker  who  is  drawee,  only,  id. 
indorsement  'lper  proc."  or  "  as  agent,"  is  sufficient,  id. 
money  received  on  forged  indorsement  recoverable,  id. 

unless  cheque  crossed,  and  paid  without  negligence,  id. 
crediting  amount  to  account,  when  not  payment,  id. 
effect  of  initialing  cheque  by  banker,  id. 
no  restriction  as  to  amount,  id. 
not  now  illegal  to  post-date  cheque,  id. 

but  partner  in  non-trading  firm  cannot  bind  partners  by 
post-dated  cheque,  id. 
drawer  under  no  obligation  to  stop  cheque,  id. 
*».  effect  of  taking  over-due  cheque,  394,  406. 

payee,  bearer,  or  indorsee  v.  drawer,  407. 

banker  may  sue  on  cheques  paid  in  for  customer,  id. 

though  he  debited  customer's  account  on  dishonour,  id. 
presentment  to  be  within  reasonable  time  (s.  45  (2) ),  378,  id. 
effect  of  delay  in  presentment  of,  407. 
when  drawer  released  from  liability,  405,  406,  id. 
what  is  reasonable  time  for  presentation,  407. 
mode  of  presenting  through  clearing-house,  id. 
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payee,  bearer  or  indorsee  v.  drawer — continued. 
presentation  by  post,  407. 
notice  of  dishonour  when  excused,  387,  id. 
position  of  person  taking  unindorsed  "order"  cheque,  407. 
indorsee  v.  indorser,  408. 

where  indorser  sued,  plaintiff  must  show  due  diligence,  id. 
person   signing   otherwise    than  as    drawer,    liable   as   indorser 
(s.  5b),  id. 
cheque  does  not  operate  as  assignment  of  funds  in  hands  of  drawee; 

[a.  53(1)),  354,  id. 
bauker's  liability  in  respect  of,  408. 

duty  of  banker  in  honouring  cheques,  id. 
effect  of  bank  having  several  branches,  id. 
customer  bound  by  custom  of  bankers,  id. 
crossed,  409. 

"generally"  what  (s.  76  (1)  ),  id. 
"specially"  what  (s.  76  (2),  id. 

holder  may  cross  generally,  specially,  or  may  add  not  "negoti- 
able "(s.  77),  id. 
banker  or  his  agent  may  cross  cheque  specially,  (s.  77  (6)  ),  id. 
crossing  a  material  part  of  cheque  (s.  78),  id. 

if  to  more  than  one  banker,  payment  to  be  refused  (s.  79(1)),  id*. 
"generally  "  banker  must  pay  to  a  banker  (s.  79  (2) ),  id. 
"  specially  "  banker  must  pay  to  the  banker,  id. 
effect  of  banker  paying  cheque  contrary  to  Act  (s.  79  (2)  ),  id. 
banker  not  liable  where  no  negligence  (s.  80),  id. 
effect  of  taking  cheque  "not  negotiable  "  (s.  81),  id.,  410. 
protection  to  banker  (s.  82),  410. 
provisions  to  apply  to  dividend  warrants  (s.  95),  id. 
extended  to  drafts  on  bankers,  not  cheques,  id. 
effects  of  Act,  id. 

crossing  does  not  restrain  negotiability,  id. 
cheque  marked  "  not  negotiable"  is  transferable,  id.      - 
banker,    bond   fide   without    negligence   collecting   is   pro- 
tected, vi. 
even  where  customer's  account  is  overdrawn,  id. 
but  not  where  he  crosses  cheque  himself,  id. 
or  except  in  the  case  of  a  customer,  id. 

which  is  a  question  of  fact,  id.,  Add.  410. 
drawer   may  ratify  irregular   payment  and  make  it  good.. 

410. 
transferability  not  restricted   by  direction  on  face  to   pay 
cheque  to  particular  account,  id. 
money  paid  by  banker  on  forged  cheque  when  recoverable,  603. 
where  alteration  banker  cannot  charge  beyond  original  sum,  id. 

unless  caused  by  authority  or  negligence  of  customer,  id.,  604. 
effect  of  signing  cheque  in  blank,  603,  604. 

taking,  in  payment,  692.     •» 
tender  by,  when  good,  703. 

CHILD, 

when  competent  witness,  164. 

advancement  of  money  by  parent  to,  presumed  to  be  a  gift,  593.. 

CHIMNEY, 

causing  to  smoke,  when  actionable,  736. 
right  of  access  of  air  to,  how  acquired,  806. 

CHIHOGRAPH, 

proof  of  tine  but  not  of  proclamation,  110. 
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C  HOSES  IN  ACTION, 

assignment  of,  under  Judicature  Act,  1873. ..308. 

what  amounts  to,  614. 
not  within  Bills  of  Sale  Act,  1878.. .1181. 

CHRISTMAS  DAY, 

bill  due  on,  payable  on  day  before,  360. 

excluded  from'  time  for  doing  any  act  under  the  Bills  of  Exchange 
Act,  1882. ..382. 

CHRONICLES, 

when  evidence,  218. 

CHURCH.     See  Chancel  ;  Pew. 

liability   of  police    authority    for    destruction   of,    1109      See    Riot 
(Damages)  Act,  1886. 

CHURCHWARDEN, 

taking  distress  for  poor  rates  is  within  24  G.  2,  c.  44,  s.  6... 1121. 

CLEARING  HOUSE, 

course  of  business  in  banker's,  407. 

CLERGYMAN.     See  Parson. 

confession  to,  not  privileged,  174. 

CLERK, 

deceased,  entries  by,  admissible,  57,  59. 

notice  endorsed  by,  evidence  of  service,  60. 

of  corporation,  entries  by,  not  evidence  against  member,  70. 

of  counsel  or  solicitor,  privilege  of,  as  witness,  171. 

general  hiring  of,  for  a  year,  511. 

though  wages  payable  monthly,  id. 
what  notice  entitled  to,  512,  513. 
may  he  dismissed  forthwith,  when,  513. 
tender  to,  when  sufficient,  701. 
of  solicitor,  insufficiently  described  as  a  gentleman,  1196. 

CLIENT.     See  Solicitor. 

how  far  liable  for  acts  of  solicitor,  902,  923. 

CLOAK  ROOM, 

luggage  deposited  at,  liability  of  railway  company  for,  648,  649. 
effect  of  conditions  on  deposit  ticket,  649. 
lien  for  charges  on,  though  not  deposited  by  owner,  971. 

CLOSE, 

owner  of  pasture,  &c,  of,  may  maintain  trespass  to,  916. 

CLUB, 

rules  of,  members  presumed  to  be  acquainted  with,  36. 
members  of,  not  liable  for  goods  ordered  by  committee,  549. 
committee  of,   not  liable  on  contract  of  steward,  without  proof  of 

authority,  id. 
loss  of  chance  of  election  at,  not  special  damage  in  slander,  849. 

COAL  MINES, 

liability  of  owner  of,  to  contiguous  mine  owner,  779.     See  Negligence 

COALS, 

price  of,  cannot  be  recovered  unless  ticket  delivered,  661. 
damages  for,  taken  from  mine,  925,  966. 
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CO-CONTRACTOR, 

declarations  of,  admissible,  68. 

acknowledgment  by,  does  not  bar  Statute  of  Limitations,  67(3,  679. 

See  Limitations,  Statutes  of. 
when  discharged  by  release  to  other  contractor,  694.     See  Release. 

CO-DEFENDANT, 

adding,  90  ct  seq.     See  Parties. 

answer  in  Chancery  of  defendant,  not  evidence  against.  201. 
alitcr,  if  partners,  id. 

CODICIL.     See  Will. 

CO-EXECUTOR, 

nonjoinder  of,  as  plaintiff,  cannot  be  objected  to  at  trial,  92,  11:39. 

COFFEE-HOUSE, 

keeper  of,  not  common  innkeeper,  650. 

COGNOVIT, 

does  not  require  a  stamp,  250. 

taking  from  acceptor,  when  not  a  giving  of  time,  404,  405. 

offer  of,  after  action  brought,  not  evidence  of  account  stated,  621. 

COLLATERAL  FACTS, 

proof  of,  admissible  to  aid  the  construction  of  a  will,  29  et  seq.     See 

Oral  Evidence. 
in  general  inadmissible,  84. 

unless  material  to  the  point  in  issue,  id. 
admissible  on  question  of  modus,  85. 
of  trade,  id. 

of  skill  and  judgment,  ul. 
of  intent,  id. 
to  show  knowledge  of  party  in  regard  to  nature  of  par- 
ticular transaction,  id. 
to  prove  boundaries,  86. 
judgment,  not  evidence  of,  196. 

unstamped  instrument  when  evidence  for   collateral  purposes,    226. 
See  Stamp. 

COLLATERAL  SECURITY. 

when  giving  another  bill  amounts  to,  or  to  satisfaction,  402. 
when  loss  of,  through  laches  discharges  surety,  482. 

COLLECTOR, 

of  rates,  deceased,  entries  by,  admissible,  57. 
of  tithes,  book  of,  proper  custody  for,  104. 

COLLISION, 

between  trains,  when  evidence  of  negligence,  765.     See  Negligence. 
of  ships,  injuries  caused  to  another  ship  by,  not  loss  by  perils  of  sea 
429.     See  Loss. 
provisions  of  Merchant  Shipping  Act,  1894,  regarding,  770  et  seq. 
See  Negligence. 
cases  decided  as  to,  771.     See  Negligence. 
rule  as  to  costs  in  the  case  of,  now  the  same  as  in  other  cases,  776. 

COLONIES, 

laws  of,  not  judicially  noticed,  83,  121. 

except  by  Judicial  Committee  of  the  Privy  Council,  121. 
proof  of  by  certified  copy,  id. 
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COLONIES— continued. 

case  may  be  sent  for  opinion  of  colonial  court,  122. 
registers  of  births,  marriages,  and  deaths  in,  129. 
marriages  in,  when  valid,  1C31,  1032. 

COMMISSION.     See  Bribery. 
for  taking  inquisition,  112. 

depositions  and  examinations  taken  under,  187,  ct  seq.   See  Depositions. 
revocation  of  authority  of  agent,  will  not  necessarily  entitle  to,  582. 
new  contract  to  pay  for  work  done,  arising  on  rescission,  id. 
where  authority  revoked  by  death,  1152,  1153. 
of  estate  agent  when  employer  is  unable  to  complete  sale,  583. 
of  broker  introducing  parties,  id. 
of  officer  in  the  army  not  proved  by  production  of  the  Gazette,  192. 

COMMISSIONERS, 

trying  causes  constitute  courts  of  the  High  Court  of  Justice,  98. 
ecclesiastical,  leases  and  instruments  deposited  with,  proved  by  cer- 
tified copy,  100. 
public,  when  liable  in  action  for  misfeasance  or  nonfeasance,  757. 
of  sewers,  cannot  maintain  trespass,  914. 

COMMISSIONERS  FOR  OATHS  ACT,   1889   (52  k  53  V.  c.   10),   81, 
116. 

COMMITMENT, 

recital  of  information  on  oath,  in  warrant  of,  evidence  for  justice,  209. 

for  unreasonable  time,  trespass  lies  for,  901. 

warrant  for,  must  not  be  drawn  up  ex  post  facto,  1127. 

COMMITTEE  MAN, 
liability  of,  549,  559. 

COMMON, 

hearsay  admissible  to  prove  right  of,  48. 
customary,  verdicts  on  question  of,  when  admissible,  194. 
right  of,  ancient  writings  among  muniments  of  manor,  proof  of,  212. 
evidence  in  action  for  disturbance  of,  808. 
proof  of  right,  id. 

stat.  2&  3  W.  4,  c.  71,  809. 
how  proved,  id. 

appurtenant   of    pasture,   for   number,    or  levant    and 
couchant,  id. 
meaning  of  "levant  and  couchant,"  id. 
by  cause  of  vicinage,  id. 

by  presumption  in  favour  of  profit  a  prcndcr  which  has 
been  enjoyed  60  years,  id. 
enjoyment  need  not  be  by  user  without  intermission,  id.,  810. 
need  not  be  proved  to  extent  laid,  810. 

but.  right  proved  must  include  right  alleged,  id. 
proof  of  common  for  "all  cattle,  levant  and  couchant,"  id. 
period  of  disability,  or  pending  suit,   not  to  be  reckoned 

(sect.  7),  809,  81*6,  817. 
liberty  to  hunt,  hawk,  fish,  and  fowl,  may  be  exercised  by 

servants,  810. 
as  to  effect  of  acquiescence  in  interruption,  id. 
proof  of  disturbance  by  defendant,  id. 
by  another  commoner,  id. 
by  the  lord,  id. 
by  stranger,  with  lord's  licence,  id. 
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COMMON — continued. 

evidence  in  action  for  disturbance  of — continued. 
damage,  810,  811. 
defence,  811. 

extinction  by  unity  of  possession,  id. 

by  approvement,  leaving  sufficient,  id. 
inclosure  for  20  years,  id. 
sufficiency  not  measured  by  present  user,  id. 
what  gravel  lord  of  manor  may  take,  id. 
evidence  under  defence  of  right  of,  iu  trespass  to  land,  928,  929. 
pleading  the  claim,  929. 
reply  of  approvement  or  inclosure,  id. 
rights  in  gross  not  within  Prescription  Act,  id. 
title  by  grant,  id. 
notice  to  be  given  before  removal  of  encroachment,  id. 

COMMON  LAW  PROCEDURE  ACTS,  1852,  1854,  1860  :  15  &  16  V. 
c.  76  ;  17  &  18  V.  c.  125  ;  23  &  24  V.  c.  126.  See  Table  of 
Statutes. 

COMMONS,  HOUSE  OF.     See  Parliament. 

COMMUNICATION, 

privileged,  851  ct  seq.     See  Defamation. 

COMPANIES  ACTS,  1862,   1867.     See  Joint  Stock  Company. 

COMPANIES    CLAUSES    CONSOLIDATION    ACT,    1845.     See   Joint 
Stock  Company. 

COMPANY, 

actions  by  and  against,   1078  ct  seq.     See  Corporation;  Joint  Stock 
Company. 

COMPENSATION.     See  Inquisition. 

under  Lands  Clauses  Act,  amount  of,  only,  fixed  by  jury,  200. 

COMPOSITION, 

where  a  satisfaction  of  bill,  402. 

COMPOUND  INTEREST. 

when  recoverable,  617.     See  Interest  of  Money. 

COMPROMISE, 

admissions  made  during  treaty  for,  when  admissible,  62. 

power  of  counsel  or  solicitor  to,  284. 

client  cannot  withdraw  consent  given   by  counsel,   by  authority  of 

client,  to  order,  id. 
how,  may  be  set  aside  for  fraud  or  mistake,  id. 
binding  although  opposite  solicitor  did  not  disclose  material  facts,  id. 

CONCEALMENT, 

when  a  defence  in  action  on  policy  of  insurance,  444.     See  Insurance. 

CONDEMNATION, 

of  goods  in  Exchequer  Division,  196,  197. 

foreign  sentence  of,  conclusive,  197. 
not  evidence  of  capture,  id. 

CONDITION, 

conditional  acceptance  of  offer,  316.     See  Frauds,  Statute  of. 

of  bill  of  exchange,  362,  363,     See   Acceptance 
of  Bill  of  Ex  change. 

R. VOL.   II.  OO 
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CONDITION— continued. 

in  charterparty,  compliance  with,  461  ct  seq.     See  Affreight  merit. 

what  is  reasonable,  within  Railway  and  Canal  Traffic  Act,  635,  636. 
Sec  Carrier. 

conditional  acknowledgment  to  take  case  out  of  the  Statutes  of  Limi- 
tations, 684.     See  Limitations,  Statutes  of. 

conditional  tender  had,  704.     See  Tender. 

action  for  recovery  of  land  on  breach  of,  in  lease,  1012  ct  seq.  See 
Recovery  of  Land. 

•CONDITIONS  PRECEDENT, 

performance  of,  implied,  unless  specifically  denied,  309. 

proof  of,  in  action  by  vendor  against  vendee  of  real  property,   320. 

See  Vendor. 
in   actions   for  work   and  materials,    578.     See   Work  and 

Materials. 

CONDITIONS  OF  SALE, 

shown  to  purchaser  at  sale,    evidence  against  him  of  then  reputed 
parcels,  33. 
but  will  not  narrow  language  of  conveyance,  id. 
misleading,  sale  of  land  when  vitiated  by,  326  et  seq. 

CONFESSION, 

to  divine,  not  privileged,  174. 

•CONFIDENTIAL  COMMUNICATIONS, 

between  counsel,  solicitor,  and  client,  158,  159,  171  et  seq.     See  Sub- 

poind  ;    Witness. 
between  public  officers,  &c,  not  to  be  disclosed,  174.     See  Witness. 
when  they  furnish   a  defence  in  action   for   defamation,    854.      See 

Defamation. 

•CONFUSION, 

of  goods,  how  property  estimated  on,  437. 

CONSENT, 

to  risk,  how  far  defence  to  injury  from  negligence,  788,  792. 
defence  to  assault,  900. 

CONSIDERATION, 

oral  evidence,  when  admissible  to  prove,  19. 
of  bill  of  exchange  presumed,  34. 
illegal,  may  be  proved  by  unstamped  agreement,  226. 
of  bill,  alteration  in,  requires  re-stamping,  246,  247.    ^ 
failure,  or  want  of,  396. 

bond  fide  holder  not  affected  by  want  of  antecedent,  397. 

must  be  pleaded  specially,  id. 

what  is  a  sufficient  consideration,  id. 

forbearance  to  sue,  though  no  binding  contract,  id. 
declarations  of  former  holder,  when  admissible  to  prove  want 
of,  id. 
where  acceptance  for  good  consideration,   no  defence  that  plaintiff 

took  for  illegal  consideration,  398. 
want  of  consideration  for  bill,  onus  probandi,  399. 

defence  only  want  of  consideration,  onus  on  defendant,  id. 
on  proof  of  illegality,  fraud,  &c,  onus  cast  on  plaintiff,  id. 
given  to  repay  wager,  paid  for  acceptor  by  payee,  400,  587. 
illegality  of,  bona  fides  of  holder,  399. 

bill  given  for  money  lost  at  gaming,  400. 
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CONSIDERATION— continued. 

past  debt  sufficient,  to  pass  property  on  indorsement  of  bill  of  lading, 

458. 
of  rescinded  contract  recoverable,  485. 
on  total  failure  of,  money  paid  recoverable,  600  ct  seq.     See  Money 

had  and  received. 
given  for  forged  instrument,  when  recoverable,  603. 
of  illegal  contract,  when  recoverable,  611. 
if  illegal,  even  in  part,  contract  cannot  be  enforced,  658. 
want  of  valuable,  in  assignment,  is  evidence  of  fraud,  1179. 

CONSIGNEE.     See  Carrier. 

usually  the  proper  plaintiff  in  actions  against  carriers,  639. 

unless  a  special  contract  between  consignor  and  carrier,  id. 
duty  of  carrier  to  deliver  goods  to,  640. 

what  is  a  sufficient  delivery,  641. 

where  consignee  refuses  to  accept,  id.,  958. 
may  maintain  trover  before  actual  possession,  952. 

CONSIGNOR.     See  Carrier. 

impliedly  contracts  to  notify  to  carrier,  if  goods  dangerous,  469. 
when  delivery  to  carrier  by,  is  a  delivery  to  consignee,  548. 
must  sue  for  loss  of  goods  by  carrier,  when  property  has  not  passed, 
639. 
or  where  there  is  a  special  contract  with  him,  id.,  640. 
may  stop  goods  in  transitu,  in  spite  of  general  lien  of  carrier,  968. 

CONSTABLE, 

presumption  of  appointment  of,  43,  44. 

election  of,  in  City  of  London,  proved  by  wardmote  book,  215. 

no  longer  assists  at  a  distress,  882. 

unless  goods  fraudulently  removed,  1069. 
actions  against,  1120 

notice   of  action,  in   general   now   abolished,    1119,   1121.     See 

Notice  of  Action. 
stat,  24  G.  2,  c.  44,  1121. 

demand  of  copy  of  warrant,  when  necessary,  under  s.  6,  id. 
applies  only  to  actions  of  tort,  id. 
similar  provision  as  to  County  Court  bailiffs,  id. 
what  persons  are  within,  id. 

churchwardens  and  overseers  distraining  for  poor  rates,  id. 
prison  officer,  acting  as  such,  id. 

gaoler  receiving  prisoner  under  warrant  of  magistrate,  id. 
section  only  applies  where  justice  remains  liable,  id. 
constable  must  act  strictly  in  obedience  to  warrant,  id. 
warrant  must  be  executed  by  constable  to  whom  directed, 
1122. 
if  in  blank,  by  constable  to  whom  delivered,  id. 
chief  officer  of  police  may  issue  search  warrant,  id. 
officers  protected  although  warrant  illegal,  id. 

or  in  case  where  justice  has  no  jusrisdiction,  id. 
evidence  of  demand,  id. 

when  proof  of  demand  lies  on  defendant,  id. 
where  constable  does  not  comply  with,  id. 
evidence  of  arrest,  907.     See  False  Imprisonment. 
defence,  1123. 

must  be  pleaded  specially,  id. 

that  defendant  was  acting  as  constable,  primd  facie  proof  of 
regular  appointment,  43,  44,  id. 

o  o  2 
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CONSTABLE— continued. 

actions  against — continued*. 

defence — continued. 

having  reasonable  suspicion  of  felony,  may  arrest,  1123. 

when  he  may  arrest  in  case  of  misdemeanour,  id. 

when  authorised  to  arrest  persons  under  Police  Acts  without 

warrant,  id. 
justified  in  detaining  person  at  police  station  though  original 

arrest  illegal,  id. 
bound  to  take  person  arrested  as  soon  as  possible  before  a 

justice,  id. 
when  justified  in  handcuffing  prisoner,  id. 
limitation  of  action,  1119,  id. 

action  to  be  begun  within  six  months,  id. 

CONSTRUCTIVE   OCCUPATION, 

when   sufficient   in   use   and   occupation,    335,    33(5.      See    Use   and 
Occupation. 

CONSTRUCTIVE  TOTAL  LOSS, 
on  marine  policy,  435.     See  Loss. 
doctrine  of,  does  not  apply  to  a  bottomry  bond,  437. 

CONSUL, 

oaths,  affidavits,  and  notarial  acts  liefore,  81. 
neither  seal  nor  signature  require  proof,  id. 

CONTINUING   CAUSE   OF   ACTION, 
definition  of,  296,  759.     See  Damages. 

CONTRACT.     See  Special  Contract. 

written,  in  general,  writing  must  lie  produced,  1. 
not  proved  by  copy  of  charterparty  made  by  foreign  notary,  218. 
when  required  to  be  stamped,  233,  252.     See  Stamps. 
unstamped,  when  evidence  for  collateral  purposes,  226. 
note,  250. 

proof  of,  in  action  on  sale  of  real  property,  311  et  seq.     See   Vendee; 

Vendor. 
breach  of  promise  of  marriage,  491.' 
rescinding  of,  on  purchase  of,  horse  with  warranty,  485. 
executory,  for  sale  of  goods    within  S.  of  G.  Act.  1893... 522.     Sec 

Sale  of  Foods  Act,  1893. 
in  action  for  breach  of,  by  non-delivery  of  specific  goods,  court  may 

order  delivery  of  the  goods,  545. 
proof  of,  in  action  for  goods  sold  and  delivered,  id.     See  Goods. 
implied  on  waiver  of  tort,  546. 
where  goods  are  to  he  given   in  part  of  price,  and  not  given, 

contract  implied  to  pay  in  money,  547. 
entire,  to  deliver  several  parcels  of  goods,  effect  of,  id.,  548. 
by  corporations.  577,  584,  1079  et  seq.     See  Corporation . 
illegal,  when  money  paid  on,  may  be  recovered,  611.    See  Money  had 
and  received. 
distinction  between  executed  and  executory,  612. 
gaming  or  wagering  void,  611,  658. 
cannot  be  enforced,  65S.     See  Illegality. 
of  infant,  665.     See  Infancy ;  Infant. 
discharge  of  co-contractor  by  release,  694. 

by  judgment  against  co-contractor,  557. 
rescission  of,  695.     See  Rescission  of  Contract. 

by  joint   stock   companies,    1098   et   seq.,    1103.      See    Joint    Stock 
Company. 
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CONTRACTOR, 

employer  not  generally  liable  for  nuisance  committed  by,  or  negli- 
gence of,  755.     Bee  Nuisance. 
of  works  on  railway,  conversion  by,  no  evidence  against  company,  964. 

CONTRIBUTION.     See  Money  Paid. 

may  be  ordered  among  co-defendants,  291. 

among  sureties,  how  assessed  at  law  and  in  equity,  589. 

remedy  for,  id. 
among  co-partners,  590. 

co-trustees,  id. 
from  executor  of  deceased  co-contractor,  id. 
among  committee-men,  id. 
partners,  id. 

directors  of  company,  id.,  833. 
generally  none  where  act  illegal,  590. 

CONTRIBUTORY  NEGLIGENCE, 

rule  as  to,  768,  769,  773,  774.     See  Negligence. 

CONVERSION   OF   GOODS, 

judgment  in  action  for,  how  far  bar,  195. 
judgment  in  trespass  bar  to  action  for.  196. 
evidence  in  action  for,  934. 

there  must  be  an  act  of  conversion,  id.  - 
what  amounts  to  such  act,  id.        - 
of  general  property,  id. 

owner  of  goods  in  hands  of  bailee  may  maintain,  id. 
where  bailee  wrongfully  transfers  goods,  935.   — 
trover  lies  for  money,  id. 

for  lost  bank  note,  defendant  converted,  id. 
not  for  fixtures  attached  to  freehold,  id. 
vesting  of  the  property — sale  of  goods,  id. 
now  governed  by  S.  of  G.  Act,  1893,  id. 
not  until  goods  ascertained,  s.  16,  id. 
where  goods  specific  or  ascertained,  according  to  intention, 

s.  17  (1),  id. 
how  intention  to  be  ascertained,  s.  17  (2),  id. 
rales  for  ascertaining  intention,  s.  18,  id.,  936. 
unconditional  contract  as  to  specific  goods,  property  passes 
at  once,  if  they  are  deliverable,  r.  1...936. 
otherwise  when  they  become  so,  with  notice  to  buyer, 

r.  2,  id. 
so  when  goods  have  to  be  weighed,  &c,   to  ascertain 
price,  r.  3,  id. 
when  goods  on  approval   or   "sale   or  return,"  and  buyer 
approves,  r.  4  (a),  id. 
or  retains  beyond  fixed  or  a  reasonable  time.  r.  4  {h),  id. 
sale  of  unascertained  or  future   goods,  when  appropriated, 
r.  5  (1),  id. 
delivery  to  buyer,  or  bailee  for  transmission,  is  appro- 
priation, r.  5  (2),  id. 
unless  right  of  disposal  is  reserved,  id. 

power  to  reserve  such  right,  s.  19  (1),  id. 
when  reserved  on  shipment  of  goods,  s.  19  (2,  3), 
459.      See  Bill  of  Lading. 
barley  held  to  pass  when  placed  in  plaintiff's  sacks,  937. 
so  oil  when  bottled  in  purchaser's  bottles,  and  pay- 
ment on  account,  id. 
on  sale  of  cargo,  when  property  passes,  id. 
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CONVERSION  OF  GOODS— continued. 
evidence  in  action  for — continued. 

vesting  of  the  property — sale  of  goods — continued. 

sale  of  unascertained  or  future  goods,  when  appropriated — 
continued. 
assent  of  vendee   to   particular  appropriation   may   be 
given  by  agent,  937. 
and  may  be  either  expressed  or  implied,  id. 
on  sale  otber  than  by  owner  or  his  authority,  buyer  gets 
no  better  title  than  seller,  s.  21  (1),  id. 
unless     owner     estopped     from     denying    seller's 

authority,  id. 
or  sale  protected  or  authorised  by  law,  s.  21  (2),  id. 
property  passes  on,  on  sale  by  auction,  id. 
though  not  paid  for,  id. 
re-vesting  of  property  sold  on  condition,  id.,  938. 

or  on  rescinding  of  the  contract,  938. 
effect  of  dishonour  of  cheque,  after  delivery  of  goods  on 

cash  sale,  id. 
on  the  manufacture  of  goods,  in  general  no  property  till 

goods  made,  id. 
ship  while  being  built,  id.,  939. 
felled  timber  selected  and  marked,  seller  to  cut,  939. 
goods  sold  on  "hire  system,"  id.,  1188,  1189. 
delivery  of  goods,  where  equivalent  only  is  to  be  returned, 
is  a  sale,  and  property  passes,  939. 
gift  and  grant,  id. 

property  does  not  pass  by,  unless  by  deed,  or  delivery,  id. 

what  amounts  to  delivery,  id.,  940. 
property  in  paper  of  instrument  may  alone  pass,  939. 
assent  of  donee  not  necessary,  940. 

but  he  may  make  refusal  in  pais,  and  property  divests,  id. 
so  where  grantee  will  only  accept  goods  as  loan,  id. 
mortgagee  of  goods,  absolute  owner,  id. 
mortgage  of  goods  can  be  made  without  deed,  id. 
pledge    need    not    be    deposited    contemporaneously    with 

advance  of  money,  id. 
gift  by  infant  by  delivery,  good,  id. 
grant  of  goods  not  in  existence,  when  property  passes,  id. 

examples  of  such  grants,  id. 
licence  to  seize  passes  interest,  only  on  seizure,  id. 

where  given  to  secure  debt,  goods  acquired  after  bank- 
ruptcy cannot  be  seized,  id.,  941. 
cannot  be  assigned,  941. 
title  to  property  not  in  possession  of  grantor  liable  to  be 

defeated  by  legal  title,  id. 
where  building  materials  brought  on  land  to  become  pro- 
perty of  landowner,  they  vest  when  brought,  id. 
what  passes  under  mortgage  of  ship,  id. 
sale  by  grantor  in  course  of  business,  when  protected,  id. 
grantee  of  bill  of  sale,    may  seize  on  non-payment  of  one 

instalment,  id. 
priority  of  bill  of  sale  is  fixed  by  priority  of  registration, 
id.,  1184. 
possession  obtained  by  fraud,  941. 

by  fraudulent  or  illegal  transfer  no  property  passes,  id. 
contract  voidable  only,  where  seller  intended  to  vest  property 
and  possession  of  goods  in  the  buyer,  id.,  942. 
property   passes   on   resale    to   innocent   buyer,   before 
avoidance,  942. 
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evidence  in  action  for — continued. 

possession  obtained  by  fraud — continued. 

principle  as  to  priority  of  title  of  innocent  parties,  942. 
pledge,  id. 

effect  of  apparent  authority  to  pledge,  id. 
when  factors  may  make  valid  contracts  under  Factors  Acts, 
id.     See  Factors  Act,  1890. 
stolen  goods,  946. 

property  divested  out  of  owner  by  sale  in  market  overt,  id. 
what  constitutes  market  overt,  id. 

shops  in  city  of  London,  for  sale  only,  id. 
purchaser  of,  not  in  market  overt,  selling  in,  with  notice 

liable  to  owner,  id. 
whether  trover  lies  against  thief  before  conviction,  id. 
lies,   without   conviction,    against  innocent  party  who   has 

bought  out  of  market  overt,  id. 
property  in  horses  does  not  pass  unless  statutes  complied 

with,  id. 
owner  may  bring  trover  against  pawnbroker,  id. 

notwithstanding  Pawnbrokers  Act,  1872,  id. 
restitution  of  property  on  conviction  of  thief,  id. ,  948. 
trover  maintainable  on  conviction,  948. 

but  not  where  goods  obtained  by  false    pretences, 
&c,  id. 

svcus,  as  to  things  in  action  or  money,  id. 
trover  for  money,  &c,  proceeds  of  stolen  goods,  id. 
on  conviction  property  does  not  re-vest  by  relation,  id. 
stat.  60  <fc  61  V.   c.  30,  s.  1  (1),  as  to  property  in  hands  of 
police,  949. 
stolen  goods — negotiable  instruments,  id. 

property   in    bank   note    passes    by   delivery   to    bond   fide 
holder,  id. 
so  with  negotiable  instruments,  id. 
what  are  such  instruments,  id. 

scrip  of  foreign  loan,  or  scrip  certificates  of  shares,  id. 

bonds  or  debentures  to  bearer,  id. 

modern  usage  will  establish  negotiability,  id. 

but    not   foreign    negotiable    instruments,    in 
absence  of  custom  here,  id. 
nor  American  railway  share  certificates,  id. 
nor  unsigned  P.O.  order,  id.,  950. 
transferee   taking   with    notice,    has    no   better   title   than 
transferor,  950. 
so  where  he  believes  transferor  had  authority  by  laic  to 

transfer,  id. 
seem, where  he  believed  transferor  had  authority  in  fact,  id. 
semble,  trover  lies  for  stolen  negotiable  instruments,  &c,  after 
conviction,  even  in  hands  of  bond  fide  holder  for  value,  id. 
property  vesting  under  execution  or  award,  id. 

writ  of  execution  binds  from  teste  against  all  but  purchasers, 

id.    951. 
S.  of  G.  Act,  1893,  s.  26. ..951. 
property  not  altered  till  execution  executed,  id. 
sheriff  cannot  make  valid  sale  before  seizure,  id. 

is  not  to  deliver  goods  under  elegit,  id. 
property  in  goods  does  not  pass  by  award,  id. 
property  vesting  on  administration  to  deceased  owner,  id. 

between  death  of  intestate  and  administration,  property  vests 
in  the  Judges  of  High  Court,  id. 
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evidence  in  action  for — continued. 

property  vesting  on  previous  recovery  in  trover,  &e. ,  951. 

judgment  for  damages  in  trover  or  detinue  vests  property  in 
defendant,  id. 
contra,  where  judgment  not  satisfied,  952. 

or  damages  not  estimated  at  full  value,  id,. 
on  judgment  for  plaintiff  in  the  detinet  iu  replevin,  id. 
on  waiver  of  tort,  id. 
evidence  of  special  property,  id. 
what  sufficient,  id. 

action  maintainable  without  actual  possession,  id. 
special  owner  may  have  trover  against  general  owner,  id. 
landlord  distraining  cannot  have  trover,  953. 
evidence  of  property,  what  sufficient  against  a  wrong-doer,  id. 
any  possession  sufficient,  id. 
finder  of  property,  id. 
purchaser  of  ship  under  defective  title,  id. 
party  to  whom  furniture  lent,  id. 
licensee  to  mine  has  possession  of  earth  dug  out,  id. 
owner  of  ship  when  cargo  on  board  prima  facie  owner  of 
cargo,  954. 
evidence  of  right  of  possession,  id. 

plaintiff  must  have  right  to  immediate  possession,  id. 

after  tender  of  price,  seller  liable  if  he  refuse   to    deliver 

goods,  id. 
goods  to  be  delivered  by  instalments,  id. 
where  buyer   obtains  possession,   on  ready  money  sale,  by 

worthless  cheque,  right  is  in  seller,  972. 
on  assignment  to  secure  a  debt,  954. 
where  misuser  of  things  lent,  action  maintainable,  955. 
infants'  wearing  apparel,  books,  &c,  id. 
fixtures,  when  trover  may  be  brought  for,  id.     See  Fixtures. 
of  lessor  to  prehistoric  chattel  dug  up  by  the  lessee,  id. 
evidence  of  conversion,  957. 
evidence  of  conversion — actual  or  direct,  id. 

unlawful  taking  of  goods  is  a  conversion,  id. 

provided  the  taking  interferes  with  the  owner's  general 
dominion  over  the  property,  id. 
definition  of,  id. 

using  or  dealing  with  goods  without  licence  of  owner,  id. 
finding  a  thing  and  misusing  it,  id. 
conversion  of  part,  how  far  conversion  of  whole,  958. 
by  person  lawfully  in  possession  dealing  with  goods  contrary 

to  owner's  order,  id. 
not  necessary  that  party  should  deal  with  goods  as  his  own,  id. 
master  of  ship  sailing  away  with  goods  on  his  ship,  when,  id. 
cases  of  misdelivery  of  goods,  id. 
liability  of  carrier  when  an  involuntary  bailee,  id. 
overplus  of  goods  distrained,  959. 
taking  property  by  assignment  from  party  not  owner,  id. 

dealings  by  factors  and  brokers,  id, 
■  wrongful  sale,  a  conversion,  id. 

by  one  co-tenant  not  necessarily  a  conversion,  id. 
holder  discounting  bill  without  authority,  id.,  960. 
of  pledges,  960. 
conversion  excused  on  the  ground  of  necessity,  id. 

or  licence  from  plaintiff,  id. 
destruction  by  negligence  of  bailee,  no  conversion,  961. 
aliter,  if  in  wrongful  possession  of  the  defendant,  id. 


Index.  1273 

CONVERSION  OF  GOODS— mttinued. 

evidence  in  action  for — contimted. 

evidence  of  conversion — demand  and  refusal,  961. 
presumptive  evidence  of  conversion,  id. 

demand  and  refusal  evidence  of  prior  conversion,  id. 
refusal  must  Vie  proved,  id. 
but  need  not  be  in  express  terms,  id. 
when  refusal  not  evidence  of  conversion,  id. 
party  must  have  power  to  deliver  at  time  of  refusal,  id. 
refusal  to  deliver  goods  in  custody  of  the  law,  id.,  962. 
finder  of  goods  refusing   to   deliver   till   title   proved,    not 

guilty  of  conversion,  962. 
refusal  by  servant  to  deliver  up  goods  in  room  of  which  he 

had  key,  no  conversion,  id. 
refusal  on  ground  of  claim  by  another,  evidence  of  conver- 
sion, id. 
claim  to  hold  till  payment,  where  no  lien,  id. 
bailee  refusing  to  deliver,  conversion  by,  id. 
carrier  delivering  to  real  owner  no  conversion,  id. 
refusal  by  agent,  when  a  conversion  by  principal,  id. 
demand  of  the  value,  sufficient  demand  of  the  goods,  963. 
mode  of  making  the  demand,  id. 
when  trover  maintainable  by  trustee  of  bankrupt  in  case  of 

fraudulent  preference,  id. 
as  to  setting  up  at  trial  different  grounds  of  refusal,  id. 
evidence  of  conversion — by  whom,  id. 

trover  lies  against  any  party  to  conversion,  id. 

corporation,  id. 
servant  liable  for  conversion  for  benefit  of  master,  964. 

but  qualified  refusal  by,  no  evidence  of,  id. 
carrier  not  liable  while  merely  acting  as  conduit  pipe,  id. 
packer,  broker,  auctioneer,  &c,  whether  liable,  id. 
right  of  master  of  ship  to  sell  cargo  in  case  of  necessity, 
id.,  965. 
evidence  of  conversion — tenant  in  common,  &c,  965. 

joint  tenant  or  teuant  in  common,  cannot  have  trover  against 
his  companion,  id. 
unless  the  chattel  be  destroyed,  id. 
whether  sale  of  the  whole  be  a  conversion,  id. 
damages,  id. 

should  be  value  of  thing  converted,  id. 
bond  fide  sale  to  solvent  customer,  evidence  of  value,  id. 
interest  in  the  case  of  securities  sold,  id. 
plaintiff  with  special  property  only,  966. 
what  operates  in  mitigation  of,  id. 
value  of  lien  to  be  deducted,  id. 

except  in  case  of  conversion  by  stranger,  id. 
in  case  of  trover  for  guarantee,  id. 
title  deeds,  id. 
goods  taken  in  execution,  id. 

substantially  returned  to  plaintiff,  id. 
coals,  id. 

growing  crops,  id. 
cargo  improperly  sold,  id.,  967.- 
unfinished  vessel.  967. 
severed  fixtures,  id. 
special  damage  recoverable  if  laid,  id. 
jury  may  give  damages  in  the  nature  of  interest,  618,  id. 
defence,  967. 

must  state  facts  relied  on,  309,  id. 
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evidence  in  action  for — continued. 
defence — continued. 

issue  is  divisible,  and  verdict  may  be  entered  distributively, 

967. 
unprosecuted  felony  affords  it  seems  no  defence,  id. 
jus  tertii,  setting  up,  id. 

when  agent  may  set  it  up,  id. 

must  defend  on  title  and  by  authority  of  third  person, 

968. 
bailee  who  accepts  bailment,  with  notice  of  claim  can- 
not, id. 
nor  mere  wrong-doer,  id. 
nor  where  right  abandoned  by  bailor,  id. 
lien,  id.  et  scq.     See  Lien. 

stoppage  in  transitu,  975.     See  Stopimgc  in  Transitu. 
Statute  of  Limitations,  981. 

when  it  begins  to  run.  id. 
mitigation  of  damages,  id. 
action  lies  for  specific  legacy  after  assent  by  executor,  1144. 
when  it  lies  against  sheriff,  for  taking  goods  in  execution,  1176  et  seq. 
See  Sheriff. 

CONVEYANCE, 

presumption  of,  40. 

receipt  for  consideration  in,  or  on,  now  sufficient,  66. 
stamp  on,  252.     See  Stamp. 
tender  of,  in  sale  of  real  estate,  324,  329. 
of  shares,  574  et  seq. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881,  44  &  45 
V.  c.  41, 
receipt  for  consideration  in,  or  indorsed  on  deed,  sufficient  evidence 

of  payment  (s.  55),  66. 
written    authority  to   pay  purchase-money  to  solicitor   unnecessary 

(s.  56),  687,  688. 
general  words  implied  under,  in  conveyances,  (s.  6),  812. 
covenants  implied  under,  in  conveyances,  &c.  (s.  7),  734. 

may  be  varied  or  extended  (s.  7  (7)).  id. 
purchaser  of  sublease  not  entitled  to  call  for  title  to  leasehold  rever- 
sion (ss.  3(1),  13  (1)),  321. 
purchaser,  how  entitled  to  have  deed  attested  (s.  8  (1)),  325. 
rent  reserved  goes  with  reversion  (s.  10),  716,  1013. 
so  benefit  of  lessee's  covenants  and  rights  of  re-entry,  716. 
may   be    taken    advantage    of    by    person    entitled    to    income    of 

land,  id. 
obligation  of  lessor's  covenant  binds  reversion  (s.  11),  715,  id. 
notwithstanding    severance    conditions   of    re-entry,    &c,    shall    be 

enforceable  (s.  12),  1014. 
donee  of  power  of  attorney  may  execute  deed  under  his  own  signature 

and  seal  (s.  46),  138. 
office  copies  of  powers  of  attorney  filed  in  Central  Office,  with  affidavit 

of  verification,  admissible  (s.  48),  id.,  139,  325. 
forfeiture  of  lease  non -enforceable  till  notice  (s.  14  (1)),  1012,  1016. 
may  be  relieved  against  by  court  (s.  14  (2)),  1022. 

but  only,  it  seems,  where  landlord  has  not  re-entered,  id. 
as  to  relief  in  case  of  assignment  without  licence,  1023. 
applies  to  fee  farm  grants,  &c.  (s.  14  (3)),  1016. 

lease  limited  to  continue  until  breach  of  covenant  (s.  14 
(5)),  id, 
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forfeiture  of  lease  non-enforceable  till  notice — continued. 
applies  to  fee  farm  grants — continued. 

and  though  proviso  inserted  in  pursuance  of  directions  of 

statute  (s.  14  (4)),  1017. 
but  not  to  covenant,  &c,  against  assigning  (s.  14  (6),  (i.)),  id. 
nor  to  covenant  to  inspect  books,  &c,  in  mining  lease 

(s.  14  (6)  (ii.)),  id. 
nor  forfeiture  or  relief  in  case  of  non-payment  of  rent 

(s.  14  (8)),  id 
how  far   now   forfeiture   on   bankruptcy  or   seizure   in 

execution,  id.,  1018. 
bankruptcy   of   lessee   after    assignment    of    lease,    no 
breach,  id. 
to   all   leases,   notwithstanding   contrary  stipulation  (s.    14 
(9)),  1017. 
section  does  not  extend  to  agreement  for  lease,  id. 
unless  tenant  entitled  to  specific  performance,  id. 
has  been  extended  to  underlease,  id. 
particularity  required  in  notice,  id. 
meaning  of  particular  breach,  id. 
sufficient  if  notice  in  part  good,  id. 
what  is  reasonable  notice,  id. 
money  claim  need  not  be  made  if  not  wanted,  id. 
claim  for  surveyor's  fee,  not  within  sect.  14  (1),  id. 

but  may  be  recovered  where  waiver  or  relief  given,  1023. 
notice  under  Act  to  be  in  writing  (a.  67  (1)),  1017. 
sufficient  to  address  lessee  as  such  (s.  67  (2)),  id. 

to  serve  by  leaving  at  last  known  place  of  abode  (s.  67 

by  sending  by  post   in   registered  letter  (s.   bi 
(4)),  id. 
service  assumed  at  time  letter  would  arrive, 
id. 
where  mortgage  after  Dec.  31st,  1881,  mortgagor  in  possession  has 
power  to  lease  (s.  18  (1)),  1046. 
and  right  to  inspect  and  make  copies  of  deeds  (s.  16),  159. 
trust  and  mortgage  estates  vest  in  legal  personal  representative,  not- 
withstanding devise  (s.  30),  1048. 
except  in  the  case  of  copyholds,  id.     See  Copyholds. 
covenant  binds  heir  though  not  named  (ss.  58,  59),  1155. 
effect  of,  on  bills  of  sale,  1202. 

CONVEYANCING-  AND  LAW  OF  PROPERTY  ACT,   1882,   45  k  46 
V.  c.  39, 
powers  of  attorney,   for  valuable  consideration,   may  be  irrevocable 
(s.  8),  139. 
when  irrevocable  for  one  year  (s.  9),  id. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1892,  55  &  56 
V.  c.  13, 
where  waiver  or  relief  of  forfeiture,  lessor  may  recover  expenses  (s.  2 
(1)),  732,  1023. 
but  not  from  underlessee,  id. 
applies  only  where  relief  from  court,  id. 
where  repairs  done  within  reasonable  time  no  forfeiture,  id. 
modification  of  44  &  45  V.  c.  41,  s.  14  (6),  (s.  2  (2,  3)),  1018. 
reasonable  sum    for  expenses  alone,   allowed  for  licence  to  assign 
(s.  3),  724,  1019. 
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protection  of  underleases  on  forfeiture  of  superior  leases  (s.  4),  1022. 

relief  may  be  given  to  underlessee,  when  not  to  lessee.  1023. 
extension  of  definitions  of  lease,  underlease,  &c.  (s.  5),  1017. 

CONVICTION, 

for  indictable  offence,  how  proved,  108. 
whether  witness  can  be  questioned  as  to,  181,  185. 
admissibility  of,  in  order  to  discredit  witness,  185. 
effect  of,  208. 

in  personam,  209. 

in  rem,  196. 

by  Commissioners  of  Excise,  197. 

a  conclusive  protection  to  officers,  208. 

by  justices,  id. 
record  of,  inadmissible  in  civil  suit  to  prove  fact  in  dispute,  209. 
on  quashing  of,  money  had  and  received  lies,  610. 
incorrect  statement  of,  in  action  for  libel,  849,  850. 
no  action  lies  against  justice  till  after  conviction  quashed,  1124.     See 
Justice  of  the  Peace. 
nor  after  conviction  confirmed  on  appeal,  1125. 

COPARCENER.     See  Tenant  in  Common. 

cannot  in  general  maintain  trover  against  coparcener,  965. 
action  for  recovery  of  land  by,  987,  993. 

not  maintainable  against  coparcener  unless  actual  ouster,  993. 
evidence  of  ouster  by,  id. 
when  possession  of  one  not  that  of  other,  1054.     See  Limitations, 

Statutes  of. 
may  distrain  as  bailiff' of  coparcener  without  previous  command,  1074. 

COPY, 

each  printed,  of  same  impression,  is  original,  3,  843. 
admissible  after  proof  of  loss  or  destruction  of  original,  4. 

what  sufficient  proof  of  loss,  5 — 7. 
notice  to  produce,  when  necessary,  7 — 9.     See  Notice  to  Produce. 
proof  of  documents  by,  14,  97  et  seq. 

by  copying  machine,  taken  to  be  true  copy,  14. 
and  may  be  used  as  admission,  id. 
letters  in  letter-book,  id. 

deed  or  instrument,  when  sufficient  secondary  evidence,  id. 
cartulary,  id. 

public  books  and  registers,  15. 
by  exemplification,  97. 

under  the  great  seal,  id. 

seal  of  the  court  in  which  record  is  preserved,  id. 
by  office  copy,  98.     See  Office  Cop;/. 
by  examined  copy,  id.,  99.     See  Examined  Cop//. 
by  certified  copy,  99 — 102.     See  Certified  Copy. 
by  unstamped,  as  secondary  evidence,  254,  256,  257. 
bill  or  note,  when  provable  by,  355. 
notice  of  dishonour,  may  be  proved  by,  385. 
solicitor's  bill  may  be  proved  by,  501. 
of  notice  to  quit,  1002. 
of  subpcend  ad  testificandum,  service  of,  155,  156. 
demand  of,  of  warrant,  in  action  against  constable,  1121. 
evidence  of,  1122. 

COPYHOLD, 

proof  of  court  rolls,  120. 
effect  of,  211,  212. 
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proof  of  surrender  and  admittance.  120,  211,  212,  254,  255,  265. 
more  than  30  years  old,  proof  of  signature  of  steward  unnecessary,  120. 
evidence  in  action  for  recoveiy  of  land  by  heir  or  devisee  of,  1043. 
proof  of  seisin  of  testator,  id. 
surrender  by  him  to  use  of  will,  id. 
the  will  itself,  id.     See  Will. 
custom,  unnecessary,  id.,  1044. 

surrender  may  be  out  of  court,  stat.  4  k  5  V.  c.  35,  1044. 
estate  is  in  customary  heir,  until  devisee  admitted,  id. 
devise  of  trust  or  mortgage  estates  is  not  affected  by  Convey- 
ancing Act,  1881. ..1044,  1048. 
effect  of  that  Act  and  the  Copyhold  Act,  1894,  s.  45. ..1048, 

1049. 
not  affected  by  Land  Transfer  Act,  1897... 1048. 
proof  of  admittance,  1044. 

heir  or  grantee  of  reversion   of  copyhold   need  not   prove 

admittance  in  ejectment  against  stranger,  id. 
but  devisee  must,  id. 
proof  of  admittance  of  tenant  for  life,  admittance  of  remainder- 
man, id. 
title  of  surrenderee  incomplete  before  admittance,  id. 
title  has  reference  to  surrender  against  all  but  the  lord,  id., 

1045. 
unadmitted  heir,  devisee,  &c,  may  devise,  1043,  1044. 
admittance  of  court  baron  when  good,  1045. 
heir  of  copyholder  for  life  can  bring  no  action  for  admittance, 
though  right  of  renewal  descendible,  id. 

COPYHOLDER, 

may  have  trespass  for  injury  to  mines,  916. 

bringing  ejectment,  when  must  show  admittance.  1044. 

CORNWALL,  DUCHY  OF, 

Statute  of  Limitations  in  respect  of  realty,  as  against  the,  1066. 

CORONER.     See  Inquisition. 

inquest  before,  not  conclusive  evidence  of  facts  found,  198. 

address  to  his  jury  privileged,  851,  852. 

publication  of  proceedings  before,  when  actionable,  858. 

CORPORATION.     See  Joint  Stock  Company. 

not  bound  by  admissions  of  individual  member,  68. 
when  bound  by  admissions  of  officer,  id.,  70,  Add.  70. 
admissions  by  surveyor  of,  evidence  against,  70. 
entries  by  clerk  of.  not  evidence  against  member,  id. 
books  of,  when  admissible,  125. 

must  be  shown  to  come  from  proper  custody,  id. 
examined  copy,  when  sufficient,  id. 

of  entries  of  a  private  nature  not  admissible,  id. 
effect  of,  in  evidence,  219. 
seal  of,  when  must  be  proved,  100,  132. 

on  bill  of  exchange,  &c,  equivalent  to  signature,  350. 
deed  of,  proof  of  execution  of,  133.     See  Deed. 
common  law,  can  only  retain  solicitor  by  deed,  496. 
apprentice  may  lie  bound  to,  516. 
ratification  by,  of  agent's  trespass,  108 '3. 

can  only  be  where  act  is  within  powers  of  company,  id. 
notice  to  quit  by  officer  of,  may  be  verbal,  1007. 

to,  must  be  served  on  its  officers,  id. 
presentation  by,  must  be  under  seal,  1049. 
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ecclesiastical,  withiD  what  time  land  is  recoverable  by,  1057. 
may  appoint  bailiff  to  distrain  without  deed,  1074. 
actions  by  and  against,  1078. 
on  contracts  of,  1079. 
how  to  sue,  id. 

for  goods  sold  and  delivered,  1080,  1081,  1090. 
for  work  done,  1080. 
for  extras,  1081. 
can  only  contract  under  the  common  seal,  1079. 

exception  to  this  rule,  in  case  of  trading  corporation, 
id.,  1080. 
qucere,  in  case  of  executed  contract,  with  non-trading 
corporation,  1080,  1081. 
may  sue  for  use  and  occupation,  1081. 
when  payment  of  rent  by,  creates  yearly  tenancy,  id. 
use  and  occupation  lies  against,  when,  id. 
under  Public  Health  Act,  1875,  s.  174,  id.    See  Public  Health 

Act,  1875. 
contract  when  void  for  want  of  mutuality,  id. 
money  extorted  by  officer  of,  may  be  recovered  back,  608. 
detaining  fees  of  its  officer,  action  lies  against,  610. 
as  to  contracts  being  void  as  ultra  vires,  &c,  659,  1082,  1099. 
not  binding  though  ratified  by  all  members,  1082,  1099. 
may  be  liable  for  money  lent  for  purposes  ultra  vires,  662 
ratification  of,  1081,  1099,  1103. 
on  torts  by,  1082. 

negligence,  762,  780.     See  Negligence. 
libel,'  846,  847,  1082. 

malicious  prosecution,  qucere  whether  maintainable,  869. 
trespass,  912. 
trover,  963,  1083. 
malicious  arrest,  1083,  1084. 
frauds  by,  831,  834,  1096,  1097. 
liable  for  acts  done  by  agent,  in  course  of  duty,  912. 
may  sue  police  authority  for  damage  done  to  their  property  by 
rioters,  1169,  1171.     See  Riot  {Damages)  Act,  1886. 

CORRESPONDENCE, 

proof  of  handwriting  by,  141  et  seq.     See  Handwriting. 

rule  with  respect  to  contract  contained  in,  311,  315,  520,  1088. 

CORROBORATION.     See  Evidence. 

CORRUPTION, 

of  arbitrators,  not  generally  defence  to  action  on  award,  495. 

COST-BOOK, 

principle,  nature  of  association  on,  whether  judicially  noticed,   84, 

1078,  1079. 
stamp  on  transfer  of  shares,  276. 
liability  of  adventurers  of  mine,  inter  se,  1078. 
purser  of  mine  may  now  sue  for  calls,  1115. 

COSTS, 

in  general,,  in  discretion  of  court,  297. 

where  trial  by  jury,  follow  event  unless  order  otherwise,  id. 

issues  of  law  and  fact,  costs  of  the  several  issues  follow  event,  id. 
now  subject  to  County  Courts  Act,  1888,  s.  116,  id. 
statutes  relating  to  costs  are  repealed,  id. 

except  those  affecting  particular  classes  of  persons,  id. 


Index.  1279 

COSTS— continued. 

rule  as  to,  altered  by  some  subsequent  statutes,  297,  298. 
where  trial  without  jury  no  costs  without  an  order,  298. 

but  successful  plaintiff  in  general  entitled  thereto,  id. 
defendant  not  liable  to  pay  unsuccessful  plaintiffs  costs,  id. 
order  to  deprive  plaintiff  of  costs,  after  trial  by  jury,  id. 

grounds  for  making,  id. 
plaintiff  may  be  ordered  to  pay  defendant's  costs,  id. 
may  be  made  by  judge  rnero  motu,  id. 
after  trial,  id. 

application  to  Divisional  Court,  id. 
appeal  lies  to  C.  A.,  as  to  the  existence  of  facts  constituting  good 

cause,  id.,  299. 
but  no  appeal  lies  from  judge's  discretion,  299. 
meaning  of  term  event,  id. 

distinction  between  set-off  and  counter-claim,  id. 
effect  of  claim  and  counter-claim  being  dismissed  with  costs,  id. 
on  assessment  of  damages  by  default,  costs  do  not  follow  event,  id. 
defendant  entitled  to  costs  of  joining  unsuccessful  co-plaintiff,  id. 
order  for  costs  of,  or  occasioned  by  third  party,  300. 

not  affected  by  County  Courts  Act,  1888,  id. 
order  for  costs  on  higher  scale,  id. 

appeal  lies  as  to  grounds  for  certifying,  301. 
but  not  as  to  discretion,  id. 
certificate  for,  under  County  Courts  Act,  1888,  s.  116,  id. 

necessary,  where  County  Court  has  jurisdiction,  where  plaintiff 

recovers  less  than  20/.  in  contract,  or  101.  in  tort,  id. 
for  more  than  County  Court  costs  where  plaintiff  recovers  only 
50/.  in  contract   or  less  than  20/.  in  tort,  id. ,  302. 
cases  in  which  no  original  jurisdiction,  301. 
plaintiff  who    has   obtained   order  under   U.    xiv.,    entitled    to 

costs,  303. 
money  paid  into  Court  is  recovered,  within  section,  302. 

unless  paid  in  under  defence  of  tender,  301. 
County  Court  must  have   jurisdiction  both  as   to  amount   and 

nature  of  claim,  id. 
where  plaintiff  proves  claim,  and  defendant  counter-claims  for 

damages,  each  recovers,  id. 
defendant  successful  on  counter-claim  not  deprived  of  costs,  id. 
principle  for  determining,  whether  contract  or  tort,  303. 

examples,  id. 
semble,  plaintiff  entitled  to  certificate  where  defendant  abroad,  id. 
but  not  necessarily  where  County  Court  stayed  under  s.  b'2,  id. 
no  appeal  lies  from  certificate,  id. 

arbitrator  cannoi  certify  after  award  made,  but  judge  may,  id. 
section  seems  not  to  apply  to  action  removed  by  certiorari,  id. 
does  not  apply  to  third  party  costs,  302. 
judge  may  order  unnecessary,  to  be  disallowed,  304. 
order  as  to,  occasioned  by  not  admitting  facts  in  pleading,  id. 

certificate  of  reasonable  refusal  to  admit  documents  or  facts  on 
notice,  73,  74,  id. 
order  as  to  costs  of  discovery,  304. 

for  costs  of  shorthand  writer's  notes,  id. 
for  costs  of  proving  original  will,  152,  304. 
for  special  jury,  304. 

must  be  given  immediately  after  the  verdict,  id.,  305. 
rule  as  to,  in  collision  cases  between  two  ships,  no  exception,  776. 
if  award  do  not  give,  496. 

effect  of  agreement  as  to,  between  solicitor  and  client,  499. 
Attorneys  and  Solicitors  Act,  1870,  id. 
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solicitor  cannot  sue  for,  while  action  pending,  and  client  alive,  505. 

srcus,  in  administration  suits,  &c,  where  breaks,  id. 
in  Admiralty  Division  in  actions  of  negligence,  776. 
where  County  Court  has  jurisdiction,  id. ,  777. 
in  action  for  defamation,  850. 
what,  of  prior  proceedings,  recoverable  in  action  for  malicious  prosecu- 
tion, 872. 
arrest,  878. 
assault  and  false  imprisonment,  908. 
of  replevin,  whether  recoverable  in  action  for  excessive  distress,  881. 
of  action  for  recovery  of  land,  recoverable  in  action  for  mesne  profits. 
933. 
if  laid  as  special  damages,  id. 
in  action  against  person  acting  under  statute,  1119,  1120. 
when  plaintiff  recovering  against  justice  is  not  entitled  to,  1218. 
action  for  damage  by  rioters,  1169,  1172. 

CO-TENANT.     See  Joint  Tenant. 

CO-TRESPASSER, 

admissions  by,  68.     See  Admissions. 
recovery  against,  should  be  pleaded  in  bar,  925, 
not  admissible  in  mitigation,  id', 

COUNCIL-BOOK, 

copy  of  entries  in,  admissible,  123. 

COUNSEL, 

admissions  by,  when  evidence,  72,  73.     See  Admissions. 

may  be  witness,  167. 

when  privileged  from  giving  evidence,  171,  172.     See  Witness. 

when  his  clerk,  171. 
opinion  of,  given  non-professionally,  must  be  disclosed,  173. 
opinion  of,  by  which  parties  agreed  to  abide,  need  not  have  an  award 

stamp,  239. 
duties  of,  at  nisi  prius,  277  et  seq.     See  Practice  at  Trial. 
parties  bound  by  acts  of,  at  the  trial,  2S0. 
party  cannot  be  heard  personally  as  well  as  by,  id. 
power  of,  to  compromise  or  refer,  281,  282. 
arguments  of,  289. 

on  points  of  law  where  party  conducts  case,  id. 
cannot  recover  for  professional  services,  on  express  contract,  580. 

except  for  work  done  otherwise  than  as  counsel,  id. 
privilege  of,  in  speaking  defamatory  words,  852. 

consulting,  evidence  of  probable  cause,  in  action  for  malicious  prose- 
cution, 871. 

COUNTER-CLAIM.     See  Set-off. 

COUNTERPART. 

executed  by  defendant,  admissible  as  original  evidence  without  notice 

to  produce  the  other  part,  3,  8. 
stamp  on,  256. 
production  of,  proof  of  lease  and  tenancy,  879,  996. 

COUNTY, 

judicially  noticed,  83. 

the  local  situation  of  a  town  or  street  in,  not  judicially  noticed,  84. 

division  of,  for  assizes,  separate  county  for  local  venue,  95. 
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COUNTY  COURT.     See  Inferior  Courts 
judgment  of,  how  proved,  118. 

action  will  not  lie  on,  207. 
registrar's  book  and  copies  of  entries,  evidence,  118. 

must  be  explained  by  oral  evidence,  207. 
effect  of  judgment,  id.,  208. 
jurisdiction  of,  301,  302. 

registrar  of,  when  not  liable  in  trespass  for  imprisonment,  905. 
order  of,  for  giving  up  possession,  not  conclusive  in  action  for  mesne 
profits,  932. 
secus,  in  action  of  ejectment,  id. 
bailiff  of,  demand  for  copy  of  warrant  must  be  made  on,  1121. 

COUNTY  COURTS  ACT,  1888  (51  &  52  V.  c.  43), 
evidence  under,  118. 
enactments  as  to  costs  in,  301  et  seq.     See  Costs. 

COURSE  OF  BUSINESS, 

presumption  as  to,  in  public  office,  43. 
declaration  made  in  usual,  60  ct  seq.     See  Hearsay. 

COURT, 

of  the  H.  C.  of  Justice  constituted  by  judge,  kc,  trying  causes,  98. 

COURT  BARON, 

proceedings  in,  how  proved,  119. 

COURT  OF  PROBATE.     See  Probate  and  Letters  of  Administration. 
established  by  20  &  21  V.  c.  77... 120. 
jurisdiction  of,  transferred  to  High  Court  of  Justice,  id. 

COURT  ROLLS, 

old  entries  on,  when  admissible,  54. 
proof  of,  119. 

by  rolls  themselves,  id. 
by  examined  copies,  id. 
by  copy  delivered  by  steward,  id. 

when  proof  of  his  signature  unnecessary,  id. 
rolls,  or  copy  delivered  by  steward  must  now  be  stamped,    id., 
254. 
effect  of,  211,  212. 

evidence  between  lord  and  tenants,  211. 

of  reputation,  212. 
entries  on,  evidence  of  custom,  id. 

of  admission,  reciting  surrender,  evidence  of  surrender,  id. 
writings  not  properly  rolls,  evidence  of  reputation,  id. 
of  amercements  alone,  whether  proof  of  custom,  id. 
presentments  not  evidence  of  matters,  not  within  jurisdiction  of 
homage,  213. 

COVENANT, 

to  insure,  in  action  for  breach  of,  onus  of  proof  of  omission,  96. 

award  of  arbitrator  conclusive  as  to  damages  on  breach  of,  221. 

stamp  on  deed  of,  255. 

not  to  sue,  effect  of,  695.     See  Release. 

to  pay  money,  on,  covenantor  must  seek  covenantee,  711. 

unless  place  be  named  for  payment,  id. 

where  two  places  named,  covenantee  must  elect,  id. 
evidence  in  actions  on  covenants  relating  to  land,  707. 

covenants  in  general,  id. 

any  words  in  a  deed,  showing  an  agreement,  make  a  covenant,  id. 

E. — VOL.  II.  P  P 
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evidence  in  actions  on  covenants  relating  to  land — continued. 
may  be  in  form  of  proviso  or  condition,  707. 
recital  may  amount  to,  id. 
acknowledgment  of  a  debt  may  amount  to,  708. 

but  not  if  merely  for  a  collateral  purpose,  id. 
implied  from  word  "demise,"  708,  738. 

"give"'  and  "grant,"  708. 
evidence  on  defences  denying  execution  of  deed,  id. 

under  this  plaintiff  need  only  prove  execution  of  deed,  Id. 

ami  damages,  when  unliquidated,  id. 
special  defences  now  necessary,  651,  708,  709. 
deed  executed  as  escrow,  709. 
rejected  by  covenantee,  id. 
irregularity  or  want  of  authority  in  execu- 
tion, id. 
non-execution  of  lease  by  lessor,  id. 
fraud,  656.     See  Fraud. 
effect  of  alteration,  654.     See  Alteration. 
payment  under,  685,  743. 

Stat,  of  Limitations  to  actions  on  specialty.   711.     See  Limita- 
tions, statutes  of. 
where  plaintiff  is  sued  as  assignee  of  reversion,  715. 

obligation  of  lessor's  covenant  binds  reversion,  id.,  716. 
where  plaintiff  sues  as  assignee  of  reversion,  716. 
rent  reserved  goes  with  reversion,  id. 
so  benefit  of  lessee's  covenants  and  rights  of  re-entry,  id. 
may  be  taken  advantage  of,  by  person  entitled  to  income  of 

land,  id. 
lessee  not  estopped  from  showing  defect  in  lessor's  title,  id. 
if  want  of  title  appear  on  lease  both  parties  estopped  from 

asserting  reversion,  id. 
lessee  making  underlease  for  more  than  his  term,  id. 
assignee  of  part  of  reversion  in  all  land  may  sue,  id. 
so  assignee  of  reversion  of  part,  id. 
so  reversioner  who  has  assigned  part  only,  id. 
defence  of  assignment  over,  of  reversion  by  plaintiff,  id. 

lessor  cannot  bring  action  where  he  has  parted- with  rever- 
sion, id.,  717. 
stat.  32  H.  8,  c.  3 4... 7 17. 

applies  only  to  covenants  which  run  with  the  land.  id. 
now  seems  immaterial  whether  lease  by  deed  or  parol,  716,  id. 
who  is  to  sue  on  death  of  lessor  for  breaches  of  covenant 

accrued  in  his  lifetime,  717. 
the  right  of  mortgagor  to  sue  governed  by  J.   Act,   1873, 
307,   id. 
•defence  of  assignment  over  of  term  by  defendant,  717. 

assignee  not  liable  for   breaches   committed   before   assign- 
ment, id. 
assignment,  how  proved,  id. 
notice  to  plaintiff,  lessor,  need  not  be  proved,  id. 

nor  assent  of  assignee,  id. 
reply  of  fraud,  718. 
defence  traversing  assignment  to  plaintiff,  id. 

assignee  of  reversion  cannot  sue  for  breaches  which  accrued 
before  assignment,  id. 
■defence  of  surrender,  id. 

eviction,  341,  id.     See  Eviction. 
bankruptcy  of  plaintiff,  719. 
where  defendant  is  sued  as  assignee  of  lease,  id. 
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evidence  in  actions  on  covenants  relating  to  land — continued. 
proof  of  defendant  being  assignee,  719. 
where  defendant  has  not  entered,  id. 
executor  who  has  not  entered  is  liable,  id. 

unless  he  discharge  himself  by  defence,  id. 
liability  of  executor  de  son  tort,  id. 
when  term  has  been  mortgaged,  entry  of  mortgagee  need  not  be 

proved,  720. 
defence,  id. 

defendant  may  prove  he  is  under  tenant  only,  id. 
where  assignee  of  part,  and  charged  as  assignee  of  all,  id. 
breach  of  covenant  to  pay  rent,  id.     See  Rent. 
breach  of  covenant  not  to  assign,  &c. ,  722. 
underlease,  when  evidence  of  breach,  id. 
assignment  to  co-assignee  a  breach,  id. 

aider,  where  the  assignor  and  assignee  were  co-partners,  id. 
taking   a   lodger,    unless   agreement   for  exclusive 
occupation,  id. 
deposit  as  a  security  no  breach,  id. 
compulsory  assignment  in  law,  no  breach,  723. 

but  does  not  discharge  covenant  as  to  subsequent  volun- 
tary assignees,  id. 
whether  devise  by  will  is  a  breach,  id. 
binds  assigns  where  named,  id. 
qualified  covenants,  id. 

when  consent  of  lessor  not  arbitrarily  withheld,  id.,  724. 
refusal,  in  order  to  get  possession  is  unreasonable,  724.  \ 
consent  must  be  asked  for,  id. 

corporation,  not  respectable  and  responsible  person,  id. 
what  sufficient  evidence  of  breach,  id. 
damages,  id. 
breach  of  covenant  as  to  trade  on  premises,  id. 

not  to  use  building  as  public-house,  beerhouse,  &c,  id.,  725. 
covenant  for  "exclusive  right"  to  plaintiff  is  equivalent  to 

a  negative  covenant,  725. 
not  to  carry  on  business  of  ladies'  outfitter,  id. 
a  school  is  a  business,  id. 

so  boarding  defendant's  scholars,  taught  elsewhere,  id. 
so  gratuitous  institution  for  lodging  working  girls,  id. 
so  a  hospital,  where  patients  make  small  payments,  id. 
covenant  against  annoyance  of  lessors  or  neighbours,   how 

broken,  id.,  726. 
waiver  to   right   to   injunction   by   acquiescence    in    other 
breaches,  726. 
breach  of  covenants  for  good  husbandry,  id. 
breach,  how  proved,  id. 
covenant  controlled  or  explained  by  custom,  26,  27,  id. 

whether  lease  under  seal  or  by  parol,  id. 
construction  of  covenants,  id. 

to  keep  down  rabbits  in  sporting  lease,  damages,  id. 
breach  of  covenant  to  insure,  id. 

always  to  be  construed  strictly,  id. 
breach,  how  proved,  id. 

onus  of  proof,  96. 
covenant  runs  with  the  land,  700. 
breach  of  covenant  to  repair,  id. 

covenant  runs  with  land,  and  binds  assignees,  id.,  728. 

quaere,  if  assigns,  not  named,  are  bound  by  covenant  a 
to  houses  erected  during  term   728. 

p  p  2 
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COVENANT— continued. 

evidence  in  actions  on  covenants  relating  to  land — continued. 
breach  of  covenant  to  repair — continued. 

age  and  class  of  premises  when  demised,  evidence  for  defen- 
dant, 728. 
but  not  state  of  repair,  id. 
covenant  to  keep  in  repair  involves  also  putting  into  repair,  id. 
extent  of  decorative  repair  required,  id.,  729. 
when,  ordinary  decay  no  breach,  729. 
under  ordinary  covenant,  lessee  not  bound  to  repair  damage 

done  before  execution,  but  since  date  in  habendum,  id. 
damage  caused  by  spark  from  lessor's  chimney,  id. 
damages  against  his  assignee,  where  several  assignees,  as  to 

lessee's  claim,  id. 
covenant  to  put  in  repair  is  not  continuing,  id. 
action  maintainable  during  term,  730. 

and  though  lessor  has  by  breach  forfeited  reversion,  id. 
measure  of  damages  during  continuance  of  term,  id. 
at  expiration  of  term,  id.,  731. 
where  damages  recovered,  in  former  action,  731. 
breaking  a  doorway  through  wall,  a  breach,  id. 
so  pulling  down  wall,  id. 

alterations  contemplated  by  lease,  no  breach,  id. 
covenant  with  under-lessee,  id. 

costs  of  action  by  superior  landlord  against  lessee,  when 
recoverable,  id. 
where  premises   are   to   be   first   put  into  repair  by  land- 
lord, 732. 
lessor  cannot  be  sued  without  having  notice  of  want  of  repair,  id. 
covenant  to  repair,  defendant  being  allowed  rough  timber,  id. 
liability  of  assignee  brought  in  as  a  third  party,  id. 
breach  of  covenant  to  pay  rates  and  taxes,  id. 
what  covenant  extends  to,  id.,  733. 
all  taxes  includes  land  tax,  733. 

but  not  water  rate,  id. 
covenant   may  extend   to  sums  levied  for  permanent   im- 
provement of  premises,  id. 
examples  of  covenants,  id.,  734. 
principles  to  be  deduced  therefrom,  734. 
non-payment  of  rates  a  breach  though  no  demand,  id. 
lessor  only  liable  to  pay  rates,  &c,  on  reserved  rent,  id. 
breach  of  covenant  for  title,  id. 
usual  covenants  for  title,  id. 

implied  under  Conveyancing  Act,  1881,  id. 
covenant  extends  only  up  to  last  preceding  sale,  735. 
share  of  cost  of  paving  new  road,  when  an  incumbrance,  id. 
where  covenant   for  seisin  in  fee,    and  premises  are  copy- 
hold, id. 
covenant  for  quiet  enjoyment,  id. 

tortious  disturbance  by  a  stranger,  no  breach  of,  id. 

unless  covenant  against  particular  person,  id. 
cases  upon  breaches  of,  id.,  736. 

forbidding  plaintiff's  tenant  to  pay  rent,  no  breach, 
736. 
unless  followed  by  payment  by  tenant,  id. 
question  of  fact  in  each  case,  id. 
mere  nuisance  by  landlord  not,  id. 
nor  interference  with  particular  mode  of  enjoyment, 

id. 
nor  adverse  decree  without  actual  disturbance,  737. 
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CO  VENANT— contin  ued. 

evidence  in  actions  on  covenants  relating  to  land — continued. 
breach  of  covenant  for  title — continued. 

covenant  for  ([uiet  enjoyment — continued. 

is  independent  of  lessee's  covenants,  737. 
measure  of  damages,  id. 

where  no  eviction  down  to  assessment,  id. 
particular  breach  assigned  must  be  proved,  id. 
breach  of  implied  covenant  on  word  "demise,"  738. 
quaere?  as  to  word  "let,"  id. 
ceases  with  estate  out  of  which  lease  was  granted, 

id. 
restrained  by  express  covenant,  id. 
in  demise  by  parol,  implied  contract  for  quiet  enjoy- 
ment, but  not  for  good  title,  id. 
agreement  for  lease  no  contract  for  quiet  enjoyment,  id. 
nor  to  put  into  possession,  id. 

unless  specific  performance  would  be  granted,  id. 
but  implies  power  to  lease,  id. 
owner  of  intcrcsse  termini,  no  contract  for  quiet  enjoy- 
ment, id. 
breach  of  covenant  to  yield  up  premises  at  end  of  term,  id. 
when  premises  in  possession  of  under-tenant,  id. 
damages,  id. 
evidence  in  action  for  recovery  of  land  for  forfeiture  by  non-perform- 
ance of  covenant,  1012  ct  seq.     See  Forfeiture. 
performance  of,  how  dispensed  with,  1021,  1022. 
that  mortgagor  should  hold  to  a  day  fixed,  operates  as  a  demise,  1045. 

COVERTURE.     See  Married   Woman  ;   Wife. 
proof  of,  126,  219,  220  et  seq. 

CREDIT, 

of  witness,  how  impeached  and  supported,  176,  177,  183,  184.     See 

Witness. 
letters  of,  to  be  stamped  as  bill  of  exchange,  241. 
writing  opening  a,  is  not  an  equitable  assignment,  613. 
to  whom  given,  on  sale  of  goods,  549  ct  seq. 
to  agent,  id.     See  Agent. 
to  partners,  551  ct  seq.     See  Partner. 
to  members  of  inchoate  company,  553  ct  seq. 
to  wife,  560  ct  seq.     See  Wife. 
in  case  of  repairs  of  ships,  581. 
not  expired,  defence  in  action  for  goods  sold,  566. 
in  calculating  time  of,  day  of  sale  excluded,  id. 
a  defence,  though  goods  fraudulently  bought  on  credit,  id. 
where  bill  agreed  to  be  given,  but  not  given,  id.,  567. 
in  case  of  dishonoured  bill,  vendor  may  sue  immediately,  567. 
provided  bill  be  in  his  hands,  id. 

taken  on  wrong  stamp,  dishonour  need  not  be  proved,  id. 
where  vendor  makes  the  bill  his  own  by  laches  or  altera- 
tion, id. 
effect  of,  on  vesting  of  the  property  on  sale  of  goods,  935. 
where  goods  sold  on,  no  lien  arises,  973. 
mutual,  1100,  1150.     See  Judicature  Act,  1875. 

CREDITOR, 

lias  insurable  interest  in  debtor's  life,  450. 

composition  with,  654. 

may  appropriate  payment  if  debtor  do  not,  689. 

execution,  not  liable  in  trespass  if  he  accept  interpleader  issue   912. 
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CREDITOR— continued. 

ejectment  by,  1047.     See  Elegit. 

priority  of,  in  administration  of  deceased's  estate,  1148. 

rights  of,  in  administration  by  court,  J.  Act,  1875,  s.  10. ..1150. 

effect  of  devise  at  common  law,  as  against  specialty,  1157. 

CREW, 

agreements  with,  when  exempt  from  stamp,  238. 
a  sufficient,  required  to  render  ship  seaworthy,  423. 
negligence  of,  no  breach  of  warranty  of  seaworthiness,  425. 

remotely  occasioning  loss  hy  perils,  within  policy,  428. 
causing  injury  to  pilot,  owners  liable,  790. 
duty  of,  to  obey  pilot,  and  keep  good  look-out,  772. 

CRIMINAL  PROCEDURE  ACT,  1865,  28  &  29  V.  c.  18.     See  Table  of 
Statutes. 
replaces  evidence  sections  of  C.  L.  P.  Act,  1854. ..133,  142,  176,  181, 
183,  185. 

CRITICISM, 

fair,  a  defence  in  action  for  libel,  859. 

whether  sermon  delivered  in  church  lawful  subject  of,  861. 

CROPS, 

away-going,  custom  that  lessee  shall  have,  provable  by  parol,  though 

not  mentioned  in  lease,  26. 
agreements  on  sale  of,  when  exempt  from  stamp  duty,  237. 
when  an  interest  inland  within  Statute  of  Frauds,  s.  4... 312. 
growing,  value  of,  recoverable  as  goods  bargained  and  sold,  543. 
taken  by  incoming  from  outgoing  tenant,  id. 
when  action  for  excessive  distress  lies  for  seizing,  880. 

action  does  not  lie  for  selling  before  coming  ripe,  883. 
could  not  be  distrained  at  common  law,  but  now  distrainable 

by  statute,  891. 
landlord  to  be  allowed  rent  and  expenses  of  cultivation,  966. 
when  within  the  Bills  of  Sale  Acts,  1878,  1882.  ..1181,  1185. 
are  in  the  same  position  as  fixtures,  as  to  right'  of  removal, 
956. 
owner  of,  in  exclusive  possession,  may  have  trespass  for,  914. 

CROSS-EXAMINATION,  179  ct  seq.     See  Witness. 

CROWN, 

oral  evidence  to  explain  grant  from,  28. 

when  charter  or  grant  from,  may  be  presumed,  4<t. 

letters  patent  of,  how  proved,  108. 

ministers',  bailiffs',  and  receivers'  accounts  of  Crown  lands,  evidence 

of  title  of  Crown,  199. 
instruments  relating  to  property  of,  liable  to  stamp  duty,  223. 

unless  exempt  by  statute,  id. 
servants,  hold  offices  during  pleasure  of  the  Crown  only,  516. 
dedication  of  public  way  may  be  presumed  against.  819. 
Statute  of  Limitations  in  respect  of  realty,  as  against,  1066. 
heir-apparent  to,  Statute  of  Limitations  as  to,  684. 

CUSTODY, 

of  ancient  writings,  103,  104. 

document  must  come  from  proper  repository,  103. 
custody,  must  be  spoken  to  by  witness,  104. 
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CUSTODY— continued. 

of  ancient  writings — continued. 

proper  custody  what,  104. 

a  will  of  lands,  id. 

expired  leases  in  custody  of  lessor  admissible,  id. 
of  parish  registers,  to  be  shown  on  production  of  copy,  126. 
witness  in,  attendance  at  trial  of,  how  procured,  156,  157. 

CUSTOM, 

oral  evidence  of,  admissible  to  explain  written  instruments,  22  et  seq. 
See  Oral  Evidence. 

immemorial,  when  presumed,  35. 

manorial,   or  of  borough  corporate,  proved   by  reputation,   48.     See 
Hearsay. 

general,  noticed  judicially,  84. 

of  London,  not  judicially  noticed,  unless  certified,  83. 
alitor,  in  the  city  courts,  84. 

when  provable  by  custom  of  other  manor  or  district,  85. 

when  part  of  same  district  and  subject  to  same  tenure,  id. 
or  where  same  class  of  tenants  in  both,  id.,  86. 

judgments  on  questions  of,  evidence  between  third  persons,  194. 

decree  against  lord  of  a  manor  establishing,  evidence  against  a  succeed- 
ing lord,  202. 

of  manor,  when  proved  by  court  rolls  and  muniments,  212. 

local,  cannot  be  proved  by  a  general  history,  218. 

may  regulate  time  of  notice  to  quit,  1003. 

CUSTOM  HOUSE, 

presumption  of  regularity  of  proceedings  at,  43. 

CUSTOMS, 

proof  of  condemnation  by  justice  under  Customs  Act,  110. 


DAMAGE  FEASANT, 

cattle,  may  be  distrained  at  night,  887. 

evidence  on  avowry  for  taking  cattle,  1074,  1075.     See  Replevin. 

locomotive,  may  be  distrained,  1075. 

DAMAGES. 

are  put  in  issue  unless  expressly  admitted,  76,  287,  310. 

evidence  of,  what  admissible,  86,  87. 

in  respect  of  continuing  cause  of  action  to  be  assessed  to  time  of 

assessment,  296,  311. 
right  to  begin,  in  action  for,  285.     See  Practice  at  Trial. 
distinction  between  liquidated,  and  penalty,  325. 
alone  recoverable  for  not  taking  up  debentures,  1082. 
in  action  on  sale  of  real  property,  325,  331.     See  Vendee  ;    Vendor. 

for  use  and  occupation,  340. 

on  bills  of  exchange,  393. 

on  policy  of  marine  insurance,  444. 

on  contract  of  affreightment,  465. 

on  guarantee,  479. 

on  warranty  on  sale  of  chattels,  488. 
of  authority,  489  et  seq. 

for  breach  of  promise  of  marriage,  492. 

against  solicitor  for  negligence,  507. 

for  wages  and  wrongful  dismissal,  516. 
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DAMAGES— continued. 

in  action  for  not  accepting  goods,  534. 
for  not  delivering  goods,  542. 

for  goods   sold  and   delivered,   evidence  in   mitigation    of, 
565. 
breach  of  warrant}'  or  contract,  where  goods  sold  at  fixed 
price,  ill. 
though  goods  accepted  and  not  returned,  id.,  566. 
cannot  show   that    patented   machine   bargained   for  is 
useless,  566. 
or  where  sale  by  sample  fairly  taken,  that  bulk  is 
unfit  for  use,  id. 
latent   defect,   discovered   after  time  at  which  vendor 
agreed  not  to  be  responsible,  no  defence,  id. 
in  action  for  not  accepting  stock,  575. 
for  not  delivering  stock,  576. 
for  not  replacing  stock,  &c,  id. 
against  carriers,  641. 
recovered  by  shipowners  for  collision,  must  be  paid  to  insurers  on 

valued  poliej ,  who  have  settled  for  total  loss,  442. 
in  respect  of  a  liability  incurred  by  plaintiff,  479,  488. 
in  action  of  covenant,  not  to  assign,  724. 
to  repair,  729  ct  scq. 
for  title,  737. 

to  yield  up  possession  at  end  of  term,  738. 
in  action  of  debt  on  bond,  742. 
on  replevin  bond,  745. 
for  nuisance,  759. 
for  negligent  driving,  770. 

navigation,  774. 

in  case  of  collision,  775. 
no  deduction  in  respect  of  money  paid  by 
insurers  for  same  damage,  776. 
caused  by  negligence  of  commissioners,  779,  780. 
in  action  for  wrongful  act,  &c,  causing  death,  797. 
disturbance  of  support  of  land,  801. 
obstruction  to  light  and  air,  807,  808. 
disturbance  of  common,  810. 
way,  760,  820. 
watercourse,  826. 
fraudulent  misrepresentation,  835. 
defamation,  848  etscq.,  863. 
malicious  prosecution,  872. 
malicious  arrest,  878. 
excessive  distress,  881. 
irregular  distress,  884. 
illegal  distress,  894. 

when  no  rent  due,  884,  id. 
seduction,  898. 
assault  and  battery,  900. 
false  imprisonment,  908,  910. 
of  trespass  to  personal  property,  913. 

land,  924. 
for  mesne  profits,  933. 
of  trovtr,  965,  981. 
for  detention,  983. 
of  replevin,  1076. 
by  executor,  1136,  1137. 

against  justice,  when  plaintiff  can  only  recover  2d.,  1218. 
police  authority  for  damage  by  rioters,  1172. 
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DAMAGES— contin  ual. 

in   action  against  sheriff  for  taking  plaintiff's  goods   in  execution, 

1178. 
not  paying  one  year's  rent,  1206. 
for  not  levying  and  for  false  return.  1203. 

DATE, 

of  deed  may  be  varied  by  oral  evidence,  20. 

of  letter,  presumptive  evidence  of  time  of  writing,  3.5. 

of  enrolment,  by  clerk  of  enrolments,  conclusive  evidence,  143. 

of  acceptance  of  bill,  presumption  as  to,  669. 

of  filing  bill  of  sale,  proved  by  certified  copy,  1184,  1185,  1198. 

DEAD  FREIGHT, 

meaning  of,  469. 

DEAF  AND  DUMB, 

competent  witness,  164. 

DEATH, 

presumption  of,  41,  42.     See  Presumption. 

of  party  alive  within  7  years,  must  be  proved,  96. 

register  of,  how  proved,  127,  129,  130.     See  Register. 

effect  of,  127.     See  Register. 
of  attesting  witness  to  deed,  effect  of,  133. 

to  will,  150. 
probate  or  letters  of  administration  are  not  evidence  of,  205. 
of  servant  by  defendant's  negligence  is  no  ground  of  action  by  master, 

770. 
action  for  wrongful  act,  default,  or  neglect,  causing,  796. 
Fatal  Accidents  Act,  1846,  9  k,  10  V.  c.  93,  id. 

for  whose  benefit  action  sustainable,  id. 
Fatal  Accidents  Act,  1864,  27  &  2S  Y.  c.  95,  id. 
action  allowed  where  no  executor,  &c,  id. 
provisions  for  payment  of  money  into  court,  id. 
apportionment  of  amount  by  court,  Id. 
by  collision  of  ships  at  sea,  within  Acts,  797. 

but  action  in  rem  against  foreign  ship  does  not  lie,  id. 
negligence  is  cause  of  action,  death  gives  no  further  right,  id. 
damages,  id. 

pecuniary  loss  alone  criterion  of,  id. 

mere  proof  of  death  and  negligence  gives  no  right  even  to 

nominal,  id. 
reasonable  expectation  of  pecuniary  advantage,  may  be  con- 
sidered, id. 
expenses  of  funeral,  &c,  not  recoverable,  id. 
wages  earned  by  child,  id. 
expectation  of  life  an  element  to  be  considered,  id. 

how  proved,  798. 
jury  to  give  fair  compensation,  797. 
life  2>olicy  of  deceased  to  be  taken  into  account,  798. 
so  a  policy  against  accidents,  id. 
aliter,  as  to  policy  with  Ry.  Passengers'  Ass.  Co.,  id. 
limitation    of    liability    of    owner  of   sea-going    ship,    774, 
775. 
revocation  of  guarantee,  when,  479. 

authority  of  banker  to  pay  cheque,  by,  406. 
of  agent  by,  1152,  1153. 
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DEBENTURE, 
stamp  on,  264. 

instruments,  in  form  promissory  notes,  sometimes  liable  to,  266. 
on  transfer  of,  where  marketable  security,  262. 
not  marketable,  264. 
registered,  of  company  not  within  Bills  of  Sale  Acts,  1203,  1204. 
secus,  where  not  registered,  1204. 

DEBT, 

presumption  of  satisfaction  of,  36. 
oral  admission  of,  evidence  on  account  stated,  64. 
foreign  judgment,  how  far  conclusive  evidence  of,  210. 
partnership,  nature  of,  557. 

effect  of  judgment  on,  against  one  partner,  id. 
effect  of  judgment  on  bill  of  exchange  for  joint,  id. 
transfer  of  debt  by  and  between  three  parties,  613.     See  Money  had 

and  received. 
how  taken  out  of  Stat,  of  Limitations,  676  et  seq.     See  Limitations, 

Statutes  of. 
nature  of,  to  constitute  set-off,  698.     See  Set-off. 

acknowledgment  of,  in  deed,  may  amount  to  covenant  to  pay  it,  708. 
evidence  in  action  of,  for  rent,  720.     See  Rent. 
charge  for  payment  of,  does  not  give  trustees  legal  estate,  988,  989. 
order  of  payment  of,  in  distribution  of  assets  by  executor,  1147  et  seq. 
when  lies  against  heir,  on  specialty  of  ancestor,  1155. 

DEBTORS  ACT,  1869  :  32  &  33  V.  c.  62. 

imprisonment  for  debt  in  general  abolished  (s.  4),  873,  1175. 

except  in  certain  cases,  and  then  for  not  more  than  a  year,  873. 
judge  may  order  imprisonment   of  judgment  debtor  for  six  weeks. 
(s.  5),  iit. 
provided  debtor  was  able  and  neglected  to  pay,  id. 
jurisdiction  vested  in  bankruptcy  registrars,  874. 
order   not   an   attachment  for  debt,  within  Sheriffs  Act,  1887, 

s.  14  (1),  904. 
debtor  may  be  taken  to  prison  thereunder  within  24  hours,  id. 
arrest  on  mesne  process  abolished  (s.  6),  873,  1175. 
debtor  may  be  arrested  on  judge's  order  for  not  more  than  six  months, 
or  until  he  gives  security,  873. 
in  what  cases  order  may  be  made,  874. 
s.  10  gives  power  to  make  rules,  id. 

Rules,  1883,  O.  xlii.  r.  25,  and  O.  lxix.  made  thereunder,  id. 

DECEIT,  ACTION  FOR.     See  Fraud. 
when  it  lies,  829. 
representation  must  be  of  existing  fact,  id. 

of  opinion,  may  involve  representation  of  knowledge  of  facts,  id. 
intention  is  matter  of  fact,  id. 
proof  of  fraud  necessary,  id. 
no  legal  fraud  in  absence  of  moral  fraud,  id. 
false  statement  in  honest  belief  of  truth  insufficient,  id. 

but  if  made  carelessly  without  reasonable  belief  of  truth,  may  be 
evidence  of  fraud,  id. 
when  defendant  liable  on  innocent  misstatements,  id. 
misrepresentation  of  law  not  actionable,  id. 

unless  fraudulent,  id. 
innocent  misstatement  by  agent,  id. 
contract  based  on  untrue  statement  will  be  set  aside,  830. 

and  money  paid  ordered  to  be  refunded,  witli  interest,  id. 

and  plaintiff  to  be  indemnified,  id. 

remedy  on  purchase  of  partnership,  id. 
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joint  and  several  liability  to  restore  money  fraudulently  taken,  830. 
fraud  if  relied  on,  must  be  distinctly  alleged  and  proved,  id. 
defendant  is  competent  witness  to  rebut  fraud,  id. 
liability  for  fraud  of  agent  carrying  on  business,  831. 
principals  not  liable  in  any  other  case,  id. 

nor    for    representations    of    agent    made    solely   for    his   own 
ends,  id. 
liability  of  partner  for  representation  of  co-partner,  507,  id. 
co-partner's  representations,  evidence  against  firm,  831. 
false  statement  in  prospectus,  advertisement,  &c,  id. 
by  managers  and  directors  of  company,  id. 

misrepresentation  must  have  materially  influenced  plaintiff,  id. 
as  to  effect  of  circular  correcting  misrepresentation,  id. 
construction  of  written  representation  is  for  the  judge,  id. 
shareholders'  remedy  against  company,  1100,   1101.     See  Joint 
Stock  Company. 
prospectus  offering  shares,  to  contain  particulars  of  contracts,  Com- 
panies Act,  1867,  s.  38... 832. 
what  contracts  included  in  section,  id. 
bond  fide  omission  no  excuse,  id. 
as  to  waiver  of  application  of  section,  id. 
section  for  protection  of  shareholders  only,  id. 
Directors'  Liability  Act,  1890  (53  &  54  V.  c.  64),  id. 

director,   promoter,   &c,   liable  for  misstatement   in  prospectus- 
(s.  3  (1)),  id. 
ixnless  he  reasonably  believed  truth  of  statement,  id.,  833. 

onus  is  on  the  director  to  prove  this,  id. 
or  it  was  fair  extract  of  report  of  expert,  833. 

sccus,  if  he   had  no    reasonable   ground    for   believing 
expert  competent,  id. 
or  it  was  fair  extract  of  public  document,  id. 
or  he  withdrew  consent  to  be  director  before  issue  of  pro- 
spectus, id. 
or  it  was  issued  without  his  knowledge  or  consent,  id. 
or  after  issue  he  withdrew  consent,  giving  public  notice,  id. 
withdrawal  after  action  is  too  late,  id. 
promoter  means  party  to  preparation  of  prospectus  (s.  3  (2)),  id. 

but  not  person  engaged  by  him  professionally,  id. 
director  of  existing  company,  seeking  further  capital,  not  liable- 

unless  he  authorized  prospectus  (s.  3  (3)),  id. 
definition  of  "expert"  (s.  3  (4)),  id. 

provision  for  indemnity  of  person  who  is  liable  from  his  name 
being  published  as  director  (s.  4),  id. 
contribution  between  directors  (s.  5),  id. 
action  is  for  compensation,  not  penalty,  id. 
misrepresentation  made  to  third  person,  when  actionable,  id.,  834. 
act  of  plaintiff  must  be  directly  induced  thereby,  834. 
effect  of  report  or  prospectus,  containing  false  statements,  id. 
company  liable  for  fraud  of  ageut,  id.,  1096.    See  Joint  Stock  Company „ 
to  the  extent,  at  any  rate,  of  company's  profit  thereby,  S34. 
not  liable  where  agent  acted  for  his  own  private  ends,  835. 
evidence  of  similar  frauds  admissible,  id. 
plaintiff  must  prove  actual  damage  to  himself,  id. 
damages,  id. 

costs  incurred  to  reverse  consequences  of  fraud  too  remote,  id. 
in  case  of  shares  difference  between  price  and  real  value  on  allot- 
ment recoverable,  id. 
so  where  worthless,  amount  paid  recoverable,  id. 
plaintiff  not  bound  to  realise  shares  to  ascertain  damage,  id. 
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damages — con  tin  ued. 

where  defendant  agent  fraudulently  sold  plaintiff  his  own  secu- 
rities, 835. 
for  injury,  direct  and  natural  consequence,  recoverable,  489,  id. 
as  to  costs  of  abortive  action,  489,  490. 
remedies  of  principal  where  agent  has  been  bribed,  836. 
perjury  causing  damage  not  actionable,  id. 
as  to  false  statement  made  in  joke  causing  damage,  id. 
misrepresentation  of  the  value  of  property,  id. 

on  sale  of  public  house,  though  not  in  written  contract,  id. 
chattel  sold  with  all  faults,  seller  not  liable  for  latent  defect,  id. 
unless  he  misrepresented  condition  so  as  to  deceive,  id. 

or  jirevented  purchaser  from  discovering  condition,  id. 
misrepresentation  of  solvency,  &c,  id. 

when  representation  must  be  in  writing,  signed,  id. 
cases  within  9  G.  4,  c.  14,  s.  6. ..837. 

signature  of  agent  or  partner  insufficient,  id. 
defences,  infancy,  665. 

coverture,  1159. 
misrepresentation  of  authority,  489.     See  Warranty. 

DECLARATIONS, 

of  person  in  whose  possession  an  instrument  has  been,  when  admis- 
sible to  account  for  non-production,  6. 
generally  inadmissible  unless  byway  of  admission,  44. 
of  what  persons  admissible  on  questions  of  pedigree,   46,   47.     See 
Hearsay. 
inadmissible,  post  litem  motam,  48. 

or  until  declarant  proved  to  be  dead,  id. 
of  deceased  persons,  as  to  public  rights,  50. 

parishioners  on  question  of  parish  boundary  or  parochial 
modus,  admissible,  51. 
of  deceased  copyholder,  to  prove  right  of  free  warren,  49. 
of  living  persons  inadmissible  to  prove  reputation,  51. 
of  deceased  corporator,  to  prove  custom,  id. 
admissible  when  part  of  the  transaction,  id.,  52.     See  Hearsay. 
of  plaintiff,  when  admissible  for  himself,  52. 
admissible  as  evidence  of  feelings,  id. 
of  plaintiff  to  defendant  when  part  of  the  res  gesta;,  53. 
of  reputation  where  character  is  in  issue,  id. 
sometimes  receivable,  per  sc,  as  a  claim,  id. 
of  deceased  persons  not  made  evidence  by  absence  of  interest,  55. 

against  their  pecuniary  interest  admissible,  id.,  et  seq. 
of  deceased  testator  as  to  intention,  evidence  to   prove  or  disprove 
fraud,  146,  1038. 
made   before   execution    of  will   evidence   as   to 
alterations,  146. 
seats,  if  made  after  execution,  id. 
to  prove  contents  of  lost  will  admissible,  id. 
as  to  intention  of  revocation,  1042. 
clergyman    that   he   had   solemnized   irregular   marriages 

inadmissible,  56. 
tenant,  evidence  of  seisin  of  lessor,  1025. 
limiting  the  estate  of  deceased  person  in  possession,  admissible,  56. 
by  entries  of  receipts  in  a  private  book  admissible,  57. 
charging  deceased,  though  balance  in  his  favour,  id. 
entry  connected  with  receipt  alone  admissible,  id. 
quccrc,  whether  executor  can  avail  himself  of  declaration  made  by 
testator  against  his  then  interest,  id.,  59. 
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bv  entry  of  receipt  of  interest  to  disprove  that  sum  was  paid  as  a 

"gift,  59. 
of  former  owners  of  estate,  id. 

admissible  though  they  are  living,  id. 
of  tenant  inadmissible  against  reversioner,  id. 
by  entries,  &c,  of  deceased  persons  in  discharge  of  duty,  &c. ,  6C. 
of  party  interested  in  suit,  but  not  named  on  record,  67. 

who  has  indemnified  sheriff,  in  action  against,  68. 

interested  in  detainer  of  deed,  id. 

for  whose  benefit  plaintiff  sues  on  a  bill,  id. 

from  whom  overdue  bill  received,  id. 
of  joint-contractor,  though  not  joined  in  action,  id. 
of  executor  abroad  inadmissible  against  party  suing  as  administrator, 

durante  absentia,  id. 
of  trustee  of  bankrupt,  made  before  appointment,  id. 
of  guardian  and  prochein  amy,  69. 

of  agents  and  servants  when  admissible,  id.     See  Agent. 
of  principal  inadmissible  in  action  against  surety,  70. 
of  partner  against  co-partners,  71.     See  Partner. 
of  wife,  when  evidence  for  or  against  her  husband,  72.     See  Wife. 
of  counsel  or  solicitor  admissible  against  client,  id.,  73. 
of  testator  to  prove  contents  of  lost  will,  146. 
of  former  holder  of  bill  of  exchange,  when  admissible,  397. 
of  plaintiff's  father,  when  admissible  in  action  on  breach  of  promise  of 

marriage,  493. 
of  coachman,  admissible  against  carrier,  641. 

of  deceased  members  of  family  inadmissible  to  prove  infancy,  46,  669. 
of  spectators,  that  picture  intended  to  represent  party  libelled,  845. 
of  persons  averred  to  have  left  off  dealing,  &c,  inadmissible,  848. 
of  husband  or  wife,  inadmissible  to  prove  illegitimacy  of  son,  1035. 
admissible  to  prove  fraudulent  assignment,  52. 
or  to  rebut  fraud,  id. 
of  sheriffs  officer,  1175. 
of  assignor  to  prove  fraudulent  assignment,  1180. 

DECREE, 

of  Court  of    Chancery,    proof  and    effect   of,    113,    114,     200.     See 
Chancery. 

DEDICATION, 

of  way,  to  public,  presumption  of,  817.     See  Way. 

DEED.     See  Indenture;  Title  Deeds. 

counterpart  of,  admiasible  as  primary  evidence,  3. 

without  notice  to  produce  other  part,  id. 
when  secondary  evidence  of,  admissible,   4 — 7.     See  Secondary  Evi- 
dence. 
when  oral  evidence  of,  admissible,  16  ct  seq.     See  Oral  Evidence. 
cannot  be  revoked  or  discharged  by  parol  or  writing  not  under  seal, 

28,  29. 
release  after  breach  of  simple  contract,  must  be  by,  29. 
an  acknowledgment  of  receipt  of  money  in,  was  conclusive,  66. 
secus,  receipt  indorsed  on,  id. 

absence  of,  effect  in  equity,  id. 

now  altered  by  Conveyancing  Act,  1881,  id. 
where  acknowledgment  is  express,  id. 
recitals  in,  evidence  against  parties  and  privies,  76. 
estoppel  in  action  on  the  deed,  id. 

but  not  necessarily  to  all  parties,  77. 
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custody  of  ancient,  103  et  seq.     See  Custody. 
proof  of  corporation,  132. 

sealing  equivalent  to  delivery,  id. 
unless  deed  not  to  take  effect  presently,  id. 
seal  must  generally  be  proved,  id. 
but  see  8  &  9V.  c.  113.  ..101,  id. 
presumed  to  be  regularly  attached,  132. 

but  presumption  may  be  rebutted,  id. 
priority  of  contemporaneous  deeds,  133. 
proof  of  private,  id. 

proof  of  attestation  of,  id.     See  Witness. 
of  execution  of,  135. 

of  identity  of  person  signing,  136.     Bee  Identity. 
proof  of  sealing  and  delivery  of,  137. 

one  seal  sufficient  where  two  execute,  id. 
party's  signature  when  evidence  of  delivery,  id. 
when  blanks  in,  may  he  tilled  up,  id.  '   See  Blank. 
what  amounts  to  re-delivery,  138. 

"signing  and  sealing,"  in  attestation,  evidence  of  delivery,  id. 
where  no  signature,  but  party  named  in,  acts  under  deed,  id. 
circumstances  necessary  from  which  sealing  may  be  inferred,  id. 
no  particular  form  of  delivery  necessary,  id. 
proof  of  execution  under  a  power   of  attorney,    id.     See  Power  of 

Attorney. 
power  to  direct  execution  of,  by  nominee  of  court,  139. 

proof  of  execution,  id. 
signature  to,  when  necessary,  id. 

whether  signature  required  under  Statute  of  Frauds,  di. 
indenture  of,  not  now  requisite,  id. 
delivery  of,  as  an  escrow,  id, 

delivery  to  third  person  not  essential,  140. 
proof  of  attested  deed  by  secondary  evidence,  id. 

proof  and  comparison  of  handwriting  in,  141  et  seq.    See  Handwriting. 
proof  of  execution,  when  dispensed  with,  143. 
when  30  years  old,  id. 
if  from  proper  custody,  id.     See  Custody. 
or  possession  have  accompanied  it,  id. 
proper  custody,  question  for  judge,  id. 
interlineation,  &c,  in,  is  presumed  to  have  been  before  execu- 
tion, 143. 
when  produced  on  notice  by  party  claiming  interest  under,  id. 
but  interest  must  be  in  connection  with  the  action,  144. 
by  admission  in  the  cause,  or  on  the  pleadings,  id. 
it  party  be  estopped  from  disputing  it,  id. 
proof  of  deed  enrolled  or  registered,  145. 
•enrolment  of,  id.     See  Enrolment. 

production  of.  under  subpomd  duces  tecum,  157.     See  Subpomd. 
execution  of,  how  put  in  issue,  708,  709. 
stamp  on,  256.     See  Stamp. 

title,    tenant   for   life   is    entitled   to   recover    from   remainderman, 
982. 
on  the  death  of,  reversioner  may  recover  deposited,  id. 
damages  recoverable  in  trover  for,  966. 
•effect  of  alteration  of,  654  et  seq.,  711.     See  Alteration. 
of    company    how    executed,    1098,   1103,    1113.       See   Joint    Stock 

Company. 
•company   may   execute    out    of    kingdom,    bv    power    of    attoniev, 
1098. 
or  by  special  seal  under  Companies  Seals  Act,  1864,  id. 
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difference  between  written  and  spoken  slander,  837. 
spoken  slander  is  actionable,  when,  id. 

charging  woman  with  unehastity  or  adultery,  id. 
written  slander  always  actionable,  id. 
as  to  joinder  of  plaintiffs  not  jointly  interested,  id.,  850. 
judgment  for  the  defendant  on  part  of  libel  when  a  bar,  838. 
proof  of  introductory  averment,  &c. ,  id. 

when  particular  character  to  be  proved,  id. 
unless  words  admit  character,  67,  id. 
how  proved,  838. 

in  case  of  medical  qualification,  id. 
proof  of  plaintiff'  being  a  solicitor,  505,  id. 
whether  so  spoken,  question  for  jury,  838.    — ■ 
words  must  show   want  of  some  general  requisite,  or   connect 
imputation  with  office,  839. 
proof  of  the  libel,  id. 

actual  words  must  be  set  out,  id. 

omission  not  fatal  unless  sense  is  varied,  id. 

secondary  evidence  admissible  where  libel  lost,  id. 

unless  privileged  from  production,  from  public  policv,  174, 
175,  id. 
writing,  whether  libellous,  question  for  the  jury,  839.     "- 
definition  of  libel,  question  for  judge,  id.  — 

writing  may  be  a  libel  on  a  private  person  though  not  on  a  public 

character,  id.,  840. 
test  is  how  writing  will  be  understood,  not  intention,  840. 
libel  may  be  expressed  by  signs  or  pictures,  id. 
charge  of  ingratitude,  libellous,  id. 

or  imputation  of  pecuniary  difficulties,  id. 
or  publication  of  story  told  by  plaintiff'  of  himself,  id. 
what  is  mere  slander  of  plaintiff's  goods  and  not  libel,  id.,  866. 
in  case  of  criticism  on  plaintiff's  book,  841. 
proof  of  publication  of  libel  by  defendant,  id. 

whether   production  of  libel  in   defendant's  handwriting  primd 

facie  evidence  of  publication,  id. 
printing  a  libel,  whether  amounts  to  publication,  id. 
publication  by  telegraphic  message,  id.,  853. 
publication  to  plaintiff'  himself,  not  actionable,  841,  842. 

alitcr,  when  delivered  to  agent  of  plaintiff",  84'2. 
libellous  letter  sent  by  post,  proof  of  its  delivery,  id. 
sending  libel  in  letter  addressed  to   wife  of  plaintiff  sufficient 
publication,  id. 
but  not  showing  it  by  defendant  to  his  own  wife,  id. 
showing  copy  of  libellous  caricature,  whether  publication,  id. 
sale  of,  in  defendant's  shop,  when  a  publication,  id. 
publication  by  another  at  defendant's  request,  id.,  843. 
where  defendant  gives  outline  of  libel,  id. 
request  to  reporter  of  newspaper,  S43. 
paper  in  defendant's  handwriting,    found  in  office  of  editor  of 
paper,  evidence  against  defendant,  id. 
so  impression  left  with  printer,  id. 
sale  of  each  copy  a  distinct  publication,  id. 
admission  by  defendant  of  publication,  id. 
proof  of  publication  in  newspapers,  id. 

plaintiff*  may  obtain  discovery  by  interrogatories,  id. 
"Newspaper  Libel  and  Registration  Act,  1881,  44  k  45  V.  c.  60,  id. 
established  register  of  newspapers  (s.  8),  id. 
return  to  be  made  yearly  of  proprietors,  &c.  (s.  9),  id.,  844. 
and  of  change  of  interest  (s.  11).  844. 
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Newspaper  Libel  and  Registration  Act,  1881 — continued. 
return  to  be  made  yearly  of  proprietors,  &c. — continued. 

return  of  newspaper  proprietors  to  be  registered  (s.  13),  844. 
sealed  or  certified  copies  of  register  evidence  (s.  15),  id. 
Board   of  Trade   may  authorize  register  of  representative   pro- 
prietors (s.  7),  id. 
provisions  do  not  apply  to  newspaper  belonging  to  a  registered 

company  (s.  18),  id. 
definition  of  newspaper  (s.  1),  id. 

proof    where     certificate    of    proprietorship    or    discovery    not 
obtained,  id. 
proof  of  the  speaking  the  slander,  id. 
material  part  sufficient,  id. 
when  spoken  in  foreign  language,  id. 
proof  of  innuendo,  id. 

whether  words  can  bear  meaning  assigned,  question  for  judge, 

id.,  845. 
whether  words  do  bear  such  meaning  is  for  jury,  845. 
when  evidence  of  circumstances  requisite,  id. 
court  as  well  as  jury  may  notice  figurative  expressions,  id. 
imputation  on  a  class,  applied  to  plaintiff,  id. 
verdict  may  be  confined  to  innuendo  proved,  id. 
proof  of  malice,  id. 

presumed  in  case  of  defamatory  publication,  id. 
must  be  proved  where  the  words  are  privileged,  id. 

and   that   the    defendant,    by  reason   thereof,   misused   the 
privileged  occasion,  id. 
onus  of  proof  is  on  the  plaintiff,  846. 
that  character  is  false,  is  evidence  of  malice,  if  defendant  believed 

it  to  be  untrue,  id. 
so  if  defendant  uttered  serious  charges,  as  of  his  own  knowledge,  id. 
or  from  some  indirect  motive,  reckless  whether  true  or  false, 
id. 
but  if  defendant  believed  statement,  it  is  immaterial  that  he  had 

no  ground  for  belief,  id. 
express  malice  maybe  collected  from  libel,  id. 
defence  of  justification  neither  proved  nor  abandoned,  id. 
corporation  may  be  guilty  of  malice  in  law,  id.,  847. 
quccre  whether  also  of  malice  in  fact,  847. 
evidence  of  other  words  or  libels,  id. 

sometimes  given  to  show  malevolence,  id. 
as  publications  six  years  before  libel,  id. 
words  spoken  after  action  brought,  id. 
repetition  of  libel  may  be  shown,  id. 
where  intent  unequivocal,  id. 
must  relate  to  libel  in  the  statement  of  claim,  id. 
may  be  proved  by  defendant  to  be  true,  id. 
evidence  of  plaintiff's  good  character,  87,  848. 
proof  of  damage,  848. 

words  actionable  in  themselves,  or  with  reference  to  plaintiff's 

trade,  require  no  evidence  of  damage,  id. 
words  are  not  actionable  though  special  damage,  unless  defama- 
tory, id. 
although  damage  might  arise  therefrom,  under  some  circum- 
stances, id. 
evidence   of    particular    instances    inadmissible    under    general 

allegation,  id. 
allegation  of  loss  of  trade  generally  or  of  particular  customers,  id. 
effect  of  repetition  of  words,  id.,  849. 
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damage  must  be  natural  consequence  of  words  spoken,  849. 
and  not  be  too  remote,  id. 

as  illness  caused  by  words  spoken,  id. 
nor  unsubstantial,  as  chance  of  election  at  Reform  Club,  id. 

or  loss  of  membership  with  protestant  dissenters,  id. 
quaere  ?  as  to  loss  of  husband's  society,  id. 
loss  of  substantial  benefit,  arising  from  bospitality  sufficient, 

id. 
for  words  actionable  per  se,  quaire  how  far  limited,  id. 
incorrect  statement  of  plaintiff's  conviction,  id. ,  850. 
cross-examination  of  plaintiff  may  aggravate  libel,  850. 
jury  to  look  at  the  whole  conduct  of  defendant  from  publication 
down  to  verdict,  id. 
damages  to  be  separately  assessed  where  joint  plaintiffs  are  not  jointly 

interested,  id. 
injunction  may  now  be  granted,  id. 

even  though  not  a  trade  libel,  id. 
costs,  297  et  seq. ,  850. 

successful  plaintiff  entitled  to,  297,  301. 

unless  order  be  made  to  deprive  him  of  them,  297.    See  Costs. 
where  woman   sues   for  slander   imputing    unchastity,   without 
special  damage,  850. 
*onsolidation  of  actions  brought  by  same  plaintiff,  id. 
jury  to  assess  whole  damages  in  one  sum,  id. 
separate  verdict  against  each  defendant,  id. 
order  as  to  costs,  id. 
defence,  851. 

defences  raising  new  matter  should  be  specially  pleaded,  id. 
in  action  for  imputing  criminal  offence,  defendant  may  contend 
words  were  not  so  meant,  id. 
no  defence  that  words  were  spoken  carelessly  or  in  jest,  id. 
defendant  entitled  to  have  whole  publication  read,  id. 
money  cannot  be  paid  into  court  with  defence  denying  liability, 

75,  id. 
privileged  communication — absolute  privilege,  id. 

when  defamatory  communication  is  privileged,  id 
words  spoken  by  member  of  Parliament  in  his  place,  id. 
contained  in  a  petition  to  Parliament,  id. 
words  judicially  used  by  judge,  though  not  bond  fide,  id. 
or  bv  a  coroner  at  inquisition,  852. 
so  libellous  words  in  a  military  report,  id. 
words  spoken  :<r  affidavit  used  in  a  legal  proceeding,  id. 

used  by  counsel  or  a  solicitor  acting  as  advocate,  id. 
fair  and  accurate  contemporaneous  report  in  a  newspaper  of 
legal  proceedings  privileged,  id. 
privileged  communication — qualified  privilege — evidence  to  rebut 
malice,  id. 
communication  bond  fide,  where  part)'  has  interest  or  duty 

853. 
though  duty  of  imperfect  obligation,  id. 
not  where  person  bond  fide  thinks  only  he  has  duty,  id. 

or  that  the  addressee  has  corresponding  interest,  &c,  id. 
judge  to  determine  whether  occasion  creates  privilege,  id.     *■ 

and  jury  whether  express  malice  is  proved,  id. 
if  no   evidence   of  express   malice,   judge   bound    to   direct 

verdict  for  defendant,  id. 
instances  of  privileged  communications,  id. 

speech  of  member  of  Parliament  to  constituents,  id.,  854. 
E. — VOL.  II.  q  q 
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DEFAMATION,   ACTION  FOE— continued. 
defence — cont  inued. 

privileged  communication — qualified  y>rivilege — continued. 
instances  of  privileged  communications — continued. 
words  spoken  bond  fide  to  obtain  redress,  854. 
speech  of  member  in  meeting  of  county  council,  id. 
communications  in  confidence,  id. 
character  of  servant,  given  bond  fide,  id. 
subsequent  statement  against  servant  when  privileged,  855. 
advice  to  persons  who  ask  or  have  a  right  to  expect  it,  id. 
charge  against  plaintiff  may  be  privileged  although  made 
before  a  stranger,  id. 
aliter,  if  to  a  stranger  when  plaintiff  is  absent,  id. 
presence  of  reporters  whom  defendant  cannot  exclude  will 

not  destroy  privilege,  856. 
repetition  of  charge  to  plaintiff's  employer,  id. 
charge  against  master  of  ship  to  owner,  id. 
notice  of  bankruptcy  given  by  solicitor,  id. 

though  dictated  to,  and  copied  by  clerks,  id. 
reports   of  auditors   of  joint-stock   company,   primd  facie 

privileged,  857. 
reply  may  lie  made  through  same  medium  as  attack,  id. 
moral  advice,  id. 
words  spoken  or  written  with  the  view  of  investigating  fact 

in  which  party  is  interested,  id. 
notice  in  a  legal  proceeding  is  privileged,  id. 
publication  of  proceedings  of  court  of  justice  privileged  if 
substantially  fair  and  correct,  858. 
aliter,  if  published  maliciously,  id. 
privilege   extends    to   investigations   of  a   preliminary 

character  where  charge  dismissed,  id. 
or  final  decision  given  cr  must  be  given,  id. 
where  inquiry   private,    or   no  jurisdiction,    no   privi- 
lege, id. 
court   lias  jurisdiction    to   consider  if  facts  make  out 

jurisdiction,  id. 
quaere,  in  case  where  defendant  committed  for  trial,  id. 
of  proceedings  on  coroner's  inquisition  held  not  privi- 
leged, id. 
so  in  case  of  extra-judicial  commission,  id. 
register  of  county  court  judgments,  id. 
where  trial  lasts  several  days,  report  of  each  day  privi- 
leged, id. 
as  to  report  of  judgment  without  evidence,  id.,  859. 
fair  and  accurate  contemporaneous  report  of  legal  pro- 
ceedings in  newspapers  privileged,  852. 
of  proceedings  in  parliament,  858. 

or  before  a  parliamentary  committee,  id. 
report  of  general  medical  council  of  removal  of  plaintiff's 

name  from  medical  register,  859. 
defendant  may  contend  writing  not  injurious,  id. 
fair  criticism,  id. 

no  question  of  privilege,  but  libel  or  not,  id. 
right  may  be  exercised  by  anyone,  id. 

writer    discussing    conduct    of    magistrates    dismissing    a 
charge,  id. 
and  commenting  on  evidence  given,  privileged,  id. 
seats,  arguing  from  extrinsic  facts,  id. 
on  nroceedings  in  courts  of  justice  allowable,  i/l.,  860. 
so  on  proceedings  in  Parliament,  860. 
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DEFAMATION,  ACTION   FOR— continued. 

defence — continued. 

fair  criticism — continued. 

so  of  matters  of  national  importance,  860. 
no   privilege    in    making   false   charges  against  public 
officer,  id,. 
comments   on   legal    proceedings,    liability    for    mis-state- 
ment, idi 
criticism  on  a  literary  work  privileged,  id. 

but  not  observations  personally  slanderous,  id. 
or  if  it  mis-describe  work  criticised,  id. 
privileged  where  object  to  correct  misrepresentation,  &c,  id. 
so  comments  on  quackery  .and  puffery,  id. 
on  handbills  and  placards,  id. 
on  public  entertainments  and  actors,  id. 
on  petitions  presented  to  Parliament,  id. 
on  conduct  of  persons  at  public  meeting,  id. 
on  conduct  of  clergymen,  id. 
but  not  on  the  manager  of  a  charity,  id. 
quaere,  on  a  sermon,   id, 
plaintiff's  position  and  character  must  be  of  general  inte- 
rest, id.,  861. 
publication  in  newspapers  of  reports  of  public  meetings,  861. 

no  privilege  at  common  law  in  reporting  ex  parte  defamatory 
statements  at  vestry  meetings,  id,. 
or  local  board,  id. 

or  commissioners  under  local  improvement  Act,  id. 
protection  given  by  51  &  52  V.  c.  64,  s.  4,  id. 

unless  defendant  has  refused  to  insert  explanation  by 
'         plaintiff,  id. 
publication  of  parliamentary  papers,  id, 

stat.  3  &  4  V.  c.  9,  id.,  862. 
evidence  of  the  truth  of  the  libel  or  words,  862. 
must  be  pleaded  specially,  id. 
how  proved,  id. 

evidence  of  conviction  insufficient,  id. 
a  felon  cannot  be  so  called  after  senteuce  completed,  id. 
accord  and  satisfaction,  id. 
Statute  of  Limitations,  id. 
evidence  that  the  words  were  first  spoken  by  another,  863. 

in  general  no  defence  that  defendant  merely  heard  the  words 
as  rumour,  id. 
evidence  in  mitigation  of  damages,  id. 

no  denial  or  defence  necessary  as  to  damages,  id. 

where  defendant  does  not  plead  truth,  defendant  must  give 

notice  of  his  evidence  in  mitigation  of  damages,  id. 
whether  general  evidence  of  plaintiff's  bad  character  admis- 
sible, id. 
whether  evidence  of  rumours  admissible,  864. 
provocation  by  plaintiff  admitted  in  mitigation,  id. 
correctness  of  report  of  proceedings,  id. 
that  defendant  had  copied  statement  from  newspaper,  id. 
stat.  6  &  7  V.  c.  96,  id. 

offer  of  apology  under  (s.  1),  id. 

in  action  against  newspaper,  publication  of  apology  and 

payment  into  court,  id. 
when  apology  sufficient,  id. 

damages,  how  assessed,  when  defence  disproved,  865. 
recovery  of  damages  by  plaintiff  for  similar  libel,  id. 
■slander  of  title,  "id.     See  Slander  of  Title. 

QQ2 
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DEFAULT, 

judgment  by,  effect  of  as  an  admission,  79. 
of  drawee,  &c,  of  bill,  how  proved,  376. 

DEFENCES, 

in  actions  on  simple  contracts,  651. 

rules  relating  thereto,   309,  id.,  ct  scq.     See  Rules  of  Supreme 
Court,  1883. 
equitable,  may  be  raised,  306,  307.     See  Judicature  Acts. 

in  actions  to  recover  possession  of  land  must  be  pleaded  specially, 
1050. 

DEGREE, 

of  doctor  of  laws  proved  by  university  books,  838. 

DELAY, 

when  it  amounts  to  a  deviation  in  insurance,  426.     See  Insurance. 
when  it  exonerates  charterer  from  loading  ship,  461.      See  Affreight  - 
meat. 

DELIVERY, 

of  deed,  how  proved,  137.     See  Deed. 
when  presumed,  139. 

what  constitutes  an  escrow,  id.     See  Escrow. 
of  notice  of  dishonour,  proof  of,  384  et  scq.     See  Notice  of  Dishonour 

of  Bill. 
of  solicitor's  bill,  500,  501.     See  Solicitor. 

of  goods,  when  sufficient  under  the   S.   of  G.  Act,   1893,  s.   4. ..523 
et  so/. 
court  may  order  execution  to  issue  for  specific  goods,  545. 
symbolical,  what  amounts  to,  548. 
of  goods,  proof  of,  547.     See  Sale  of  Goods. 

to  carrier,  agent  or  servant,  548  et  scq.     See  Sale  of  Goods. 

to  partner,  551  ct  scq.     See  Partner. 

to  unincorporated  mining  company,  558. 

to  members  of  inchoate  company,  id. 

to  wife,  560  et  scq.     See  Wife. 

to  infant  child,   563. 

to  overseer,  564. 

to  defendant  to  be  carried,  639      See  Carrier. 

of  non-delivery  by  same,  640. 
in  part,  when  it  defeats  stoppage  in  transitu,   975,   979. 
See  Stop2>age  in  Transitu. 
of  notice  of  action,  1134.     See  Notice,  of  Action. 

DELIVERY  ORDER, 

when  equivalent  to  acceptance  of  goods  within  S.  of  G.  Act,  1893, 

s.  4... 526. 
fraudulently  altered,  effect  of  delivery  under,  958. 
when  it  divests  vendor's  right  to  stop  in  transitu,  980. 

DEMAND, 

particulars  of,  plaintiff  confined  to,  88.      See  Particulars  of  Demand. 
in  action  on  note  payable  on,  demand  need  not  be  proved,  413. 
Statute  of  Limitations  runs  from  date  of  note  payable  on,  674. 
when  necessary  in  debt  for  double  value,  739. 
and  refusal,  when  evidence  of  conversion,  961.     See  Conversion  of 

Goods. 
by  one,  where  chattel  deposited  by  several  jointly  interested,  982. 
of  possession  in  ejectment  against  tenant  at  will,  996. 
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DEMAND— continued. 

at  common  law,  in  ejectment  for  non-payment  of  rent,  1014. 

may  be  dispensed  with  by  lease,  id. 

when  dispensed  with  by  C.  L.  P.  Act,  1852,  s.  210,  id.,  1015. 
of  perusal  and  copy  of  warrant,  in  actions  against  constables,  &c, 

1121,  1122. 

DEMISE, 

when  required  to  be  in  writing,  343.     See  Frauds,  Statute  of ;  Lease. 

by  deed,  344.     See  Lease. 
proof  of,  in  action  for  rent,  721.     See  Rent. 

for  double  value,  739.      See  Double  Value,  Action 
for. 
of  incorporeal  hereditament  must  be  by  deed,  721. 
covenant  for  quiet  enjoyment  implied  in  word  "demise,"  738. 
how  proved  in  ejectment  by  landlord,  996. 

notice  to  produce  lease,  when  necessary,  id 
when  lease  oral,  id. 

from  year  to  year,  how  proved,  997.     See  Ejectment. 
what  instruments  amount  to  an  actual,  999. 

words  of  present  demise,  or  words  conveying  a  right  of  enjoy- 
ment, evidence  of  an  actual  demise,  id. 
aliter,  if  some  terms  of  the  tenancy  are  not  ascertained,  id. 
actual  demise  may  be  created  by  letters,  1000. 
must  now  be  by  deed,  if  for  more  than  three  years,   from 
making,  id.,  1001. 
but  instrument  void  as  lease  may  be  good  as  agreement, 

1001. 
agreement  of  which    specific    performance    would    be 
decreed,  same  as  lease,  id. 
rule  of  construction  where  ambiguity,  1000. 
evidence  of,  on  denial  of  tenancy  of  plaintiff  in  replevin,  1070  et  seq. 
See  Replevin. 
in    action    by    landlord    asainsi    sheriff    on   stat.    8    A. 
c.  14. ..1205. 

DEMURRAGE, 
what  is,  462. 
how  calculated,  id. 

effect  of  clause  "charterer's  liability  to  cease,  when  ship  loaded,"  464. 
when  payable  under  bill  of  lading  which  refers  to  charter-party,  473. 

DEMURRER, 

now  abolished,  296. 
substituted  procedure,  id.,  310. 

DENMAN'S  (LORD)  ACT, 

stat.  6  &  7  V.  c.  85. ..164.     See  Table  of  Statutes. 

DENOMINATION  OF  STAMP, 
proper  to  be  used,  230. 
correction  of  wrong,  on  bills  of  exchange,  242. 

DENOTING  STAMP.     See  Adjudication  Stamp. 
object  of  use  of,  229. 

requisite  to  render  counterparts  admissible  in  evidence,  256. 
except  counterparts  of  leases,  Ul. 

DENTISTS, 

cannot  sue  for  professional  services  unless  registered,  510. 
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DEPOSIT, 

recoverable  in  action  by  vendee,  3*28,  330. 

proof  of  payment  of,  330. 

interest  on,  not  in  general  recoverable,  id. 

auctioneer  not  liable  for  interest,  616. 
action  by  allottee  of  sbares  to  recover,  601,  602. 

against  allottee  of  shares  to  recover,  94,  601,  607. 
with  banker,  when  Statute  of  Limitations  runs,  674. 
of  lease,  no  breach  of  covenant  not  to  assign,  722. 

DEPOSITIONS, 

not  evidence  of  pedigree,  unless  proved  aliunde  to  have  been  made  by 

relations,  47. 
of  persons  as  to  public  rights,  when  admissible,  51.     See  Hearsay. 
of  witness,    not   evidence   as  admissions  against  party  who  did  not 

cross-examine  or  contradict,  64. 
of  third  person,  evidence  as  admissions  against  party  obtaining  and 

using  them,  65. 
office  copies,  when  evidence,  97,  115. 
examined  copies,  when  evidence,  98,  99,  115. 

primary  evidence  of  same  facts  against  same  party, 

114, "115. 
when  admissible  for  cross-examination  of  deponent, 
180  ct  seq. 
in  Chancery,  proof,  114. 

when  inadmissible,  without  proof  of  bill  and  answer,  115. 

unless  bill  and  answer  lost,  id. 

or  if  offered  merely  as  an  admission,  or  to  contradict  witness,  id. 

when  admissible  without  proof  of  answer,  id. 

on  bill  to  perpetuate,  or  to  examine  de  bene  esse,  inadmissible 

without  proof  of  inability  of  witness  to  attend,  id. 
answers  to  interrogatories,  116.     See  Inter  rogatories. 
proof  by  affidavit  or  in  lieu  of  oral  evidence,  under  J.  Acts,  187. 
may  be  ordered  by  judge,  as  to  particular  facts,  id. 

unless  opposite  party  demand  cross-examination,  id. 
evidence  taken  in  another  matter  may  be  used  on  notice,  id. 
power  of  judge  to  order  depositions  to  be  taken  by  any  officer,  id. 

to  empower  parties  to  give  them  in  evidence,  id.  ■ 
proved  at  trial  by  office  copies,  id. 

after  proof  of  order,  id. 
and  of  inability  of  witness  to  attend  at  trial,  id. 

what  is  sufficient  evidence  of  this,  1S9. 
must  not  be  sworn  before  solicitor  of  party  using,  his  partner  or 

clerk,  id. 
cannot  be  read  where  cross-examination  desired,  id. 

unless  witness  cannot  be  found,  id. 
by  consent  of  parties,  id. 

consent  must  be  formal  and  in  writing,  id. 
practice — time  for  tiling,  id. 

plaintiff  may  use  confirmatory  affidavits  in  reply,  id. 
affidavits   may   be   supplemented   by   oral   evidence   unless 
otherwise  agreed,  id. 
taken  under  commission,  under  repealed  stat.  1  W.  4,  c.  22... id. 
commission,  rule,  or  order  must  be  proved,  id. 
whole  must  be  read,  id. 

answers  to  illegal  questions,  may  be  objected  to,  id. 
irregularity  no  ground  for  an  exception  at  trial,  190. 
provided  other  side  had  notice  of  execution,  id. 
presumption    that   commission    was   taken    in   conformity  with 
directions,  id. 


Index.  1303 

DEPOSITIONS— continued. 

taken  under  commission — continued. 

if  order  irregular,  objection  may  be  waived,  190. 

cannot  embody  by  reference,  former  deposition  of  witness,  id. 
taken  before  a  British  consul,  &c,  abroad,  in  relation  to  same  subject- 
matter,  admissible,  204. 
where  examination  as  to  lost  documents,  loss  must  be  proved  at  trial, 

116. 
effect  of  in  other  suits,  202  et  acq. 

evidence  between  same  parties,  or  their  privies,  if  witness  dead, 
&c,  202,  203. 

evidence  between  third  parties,  in  questions  where  hearsay  would 
be  evidence,  203. 

between  third  parties,  evidence  to  contradict  witness,  id. 

used  by  party  in  another  action,  evidence  against  him,  id.,  204. 

voluntary  admission  of  party  making,  204. 
effect  of,  witnesses  under  B.  Act,  1883,  s.  136,  id. 

DEPUTATIONS, 

entry  of,  in  books  of  clerk  of  the  peace,  admissible,  215. 

DESCENT, 

course  of,  in  a  manor,  proved  by  ancient  customal,  212. 

proof  of,  in  action  for  recovery  of  land  by  heir,  1025.     See  Heir. 

between  brothers  no  longer  immediate,  id. 

heir  now  takes  land  devised,  by  devise,  not  by  descent,  1037. 

customary  modes  of  descent  cease  after  enfranchisement,  1044. 

evidence  on  defence  of  riens  per  descent  in  action  against  heir,  1155. 

DESCRIPTION, 

mere  words  of,  in  a  deed,  may  be  contradicted  by  parol,  20. 

of  assignor  of  a  bill  of  sale  in  affidavit,  1183,  1194,  1195.     See  Bill  of 

Sale. 
of  attesting  witness,  id.     See  Bill  of  Sale. 

DESTRUCTION, 

of  document,  renders  secondary  evidence  admissible,  6,  7- 
of  property  by  defendant  is  a  conversion,  955,  961,  965. 

DETAINER, 

proof  of,  satisfies  allegation  of  arrest,  908. 

DETENTION  OP  GOODS,  ACTION  FOB, 

sufficient  for  plaintiff  to  show  that  he  is  entitled  to  possession  of 

goods  wrongfully  withheld  by  defendant,  981. 
lies  where  bailee  has  negligently  lost  chattel.  982. 

but  not  where  casual  finder  of  article  afterwards  loses  it,  id. 
a  refusal  to  deliver  to  one  only,  where  chattel  deposited  by  several 

jointly  interested,  will  not  entitle  him  to  maintain,  id. 
lies  for  detention  of  specific  coins,  id. 
loss  where  a  defence,  id. 
property  or  possession,  of  plaintiff,  id. 
legal  owner  of  estate  to  sue  for  title  deeds,  id. 
any  person  interested  can  retain  deeds,  id.,  983. 

so  stranger  with  whom  lawfully  bailed  for  safe  custody,  983. 

unless  interests  subject  to  different  agreement,  id. 
where  equitable  deposit,  detinue  does  not  lie  till  payment,  id. 
receiver  may  recover  letters  from  writer,  id. 
sender  may  recover  a  half  bank-note  from  receiver,  id. 
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DETENTION  OF  GOODS,  ACTION  FOR— continued. 
damages,  983. 

in  general  merely  nominal,  id. 

special,  may  be  recovered  if  laid,  id. 

where  separate  parcels  of  goods,  id. 
specific  delivery  of  article  may  be  ordered,  id.,  984. 

provided  its  value  has  been  assessed,  984. 

whether  just  allowances  are  to  be  made,  id. 
founded  on  tort,  within  County  Courts  Act,  1888,  s.  11 6... 303,  id. 
defence,  984. 

leave  and  licence,  id. 

illegality,  id. 
Statute  of  Limitations,  id. 

when  it  begins  to  run,  id. 

DETERMINATION, 

of  term,  proof  of,  in  action  for  double  value,  739. 

of  prosecution,  proof  of,  in  action  for  malicious  prosecution,  868. 

of  suit  in  action  for  malicious  arrest,  875. 

of  will,  in  ejectment  by  landlord,  996,  997. 

DETINUE.     See  Detention  of  Goods,  Action  for. 

DEVASTAVIT, 

evidence  against  executor  in  action  suggesting,   1154.     See  Executor 
and  Administrator. 

DEVIATION, 

what  amounts  to,  in  actions  on  policies  of  insurance,  425,  426.     See 

Insurance. 
from  special  contract,  effect  of,  577. 

DEVISE.     See  Devisee. 

whether  a  breach  of  covenant  not  to  assign,  723. 
when  legal  estate  passes  hy,  988,  989.     See  Trust. 
of  trust  or  mortgage  estates  is  now  ineffectual.  ]  048. 

DEVISEE, 

in  trust  when  he  takes  the  legal  estate,  988,  989.     See  Recovery  of 

Land. 
when  he  may  give  notice  to  quit,  under  special  proviso,  1007. 
evidence  in  action  for  recovery  of  land  by  devisee  of  freehold  interest, 

1037,  1043.   See  Recovery  of  Land. 
of  leasehold  interest,   1043.     See  lie- 

covery  of  Land. 
of  copyhold,    id.      See    Recovery    of 
Land. 
of  freeholds  takes  only  on  assent  of  executor,  where  testator  died  after 
Dec.  31st,  1897. ..1043,  1048. 
secus,  as  to  copyholds,  id. 
semble,  all  the  executors  must  assent,  1043. 
unadmitted,  of  copyholds,  may  devise,  id. 
actions  against,  1155.     Bee  Heir. 
liability  of,  under  stat.  11  G.  4  &  1  W.  4,  c.  47. ..id.,  1157. 

DIRECTION, 

of  bill,  variance  in,  358. 
of  letter  containing  notice  of  dishonour,  384. 
of  allotment  of  shares,  1088. 


Index.  1305 

DIRECTORS.     See  Joint  Stock  Company. 

admissions  of,  evidence  against  companies,  70. 

when  may  accept  bills,  365. 

not  personally  liable  on  bill  or   note  on    "account  of  company," 

412,  413. 
liable  for  breach  of  warranty  of  authority,  where  company  could  not 
issue  bills,  490. 
for  consideration  received  from  promoter,  597. 
but  not  for  profit  on  sale  to  company,  id. 
of  inchoate  company,  liability  of,  558,  559. 
liability  on  prospectus,  under  30  k  31  V.  c.  131,  s.  38... 832. 

under     Directors.'    Liability    Act,    1890,  id. 
See  Deceit,  Action  for . 
fraud  of,  when  defence  to  action  for  call,  1095,  1096. 

DIRECTORS'    LIABILITY  ACT,  1890,  53  &  54  V.  c.    64... 832.      See 
Deceit,  Action  for. 

DISABILITY, 

what  amounts  to,  under  Stat,  of  Limitations,  675,  713.     See  Entry, 

Right  oj ;  Limitations,  Statute  of. 
of  persons  under  Prescription  Act.  809,  817. 

DISCLAIMER, 

dispensing  with  notice  to  quit,  when,  1011,  ct  seq.     See  Notice  to  Quit. 
by  devisee,  of  freehold  interest,  1037.     See  Ejectment. 

DISCONTINUANCE, 

of  action,  or  defence,  291. 

not  in  general  allowed,  without  leave  of  judge,  id. 

except  with  written  consent  of  opposite  party,  id. 
plaintiff  cannot  now  elect  to  be  non-suit,  292. 
rule  for,  sufficient  proof  of  termination  of  suit   in  case  of  malicious 

arrest,  876. 
whether  evidence  of  want  of  probable  cause,  or  of  malice,  id.,  877. 
entry  upon  lands  not  defeated  by,  1057. 

DISCOVERY, 

costs  of,  304. 

DISHONOUR.     See  Notice  of  Dishonour. 

DISMISSAL, 

wrongful  action  for,  511.     See  Servant. 

certificate  of,  of  complaint  in  actions  lor  assault,  903.     See  Assault. 

DISSEISIN. 

disseisee  re-entering  revests  estate  ab  initio,  917,  918. 

DISSENTERS, 

loss  of  membership  with  society  of,  no  temporal  damage,  849. 
marriages  of,  1029. 

DISSENTERS'  MEETING-HOUSE, 

proof  of  registration  of,  for  marriages,  1 28. 

register  of  ceremonies  at,  how  far  admissible  in  evidence,  220. 
ot  marriages  under  the  Marriage  Act,  1898,  id. 
marriages  in,  1029. 

DISTANCE, 

in  covenant  in  restraint  of  trade  to  be  measured  as  crow  flies,  664. 
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DISTRESS.     See  Excessive  Distress  ;  Illegal  Distress ;  Irregular  Distress. 
when  a  defence  in  use  and  occupation,  343. 
what  constitutes  a,  879,  880. 
was  merely  a  pledge  at  common  law,  881. 

law  altered  by  2  W.  k  M.  sess.  1,  c.  5,  id.,  882. 
sheriff  no  longer  assists  at,  882. 

nor  constable,  except  where  goods  fraudulently  removed,  id.,  1069. 
appraiser  not  now  sworn,  882. 
modification  by  51  k  52  V.  c.  21,  id. 

appraisement  not  necessary  unless  required  in  writing  (s.  5),  id. 
tenant  may  require  goods  to  be  removed  for  sale  at  auction,  &c, 

id. 
five  days  before  sale  to  be  extended  to  15  on  request  of  tenant 

and  giving  security  for  extra  costs  (s.  6),  id. 
L.  C.  may  make  rules  as  to  fees,  kc.  (s.  8),  id. 

rules  made  thereunder,  id. 
bailiff  and  not  landlord  entitled  to  percentage,  id. 
bailiff  must  be  authorised  by  county  court  judge  (s.  7),  887. 
rules  as  to  authorisation,  id. 
in  respect  of  holdings  under  46  &  47  V.  c.  61. ..879.     See  Excessive 

Distress  ;  Illegal  Distress. 
where  to  be  impounded,  888. 

sale  of,  when  wrongful  after  tender  of  rent,  886,  1075,  1076. 
landlord  liable  if  privileged  goods  taken,  889.     See   Illegal  Distress. 
defence  of,  "  not  guilty  by  statute  "  allowed,  semble,  881,  8S5,  894. 

what  admissible  in  evidence  thereunder,  id. 
goods  of  third  person  taken  but  not  sold  in»y  be  returned  to  tenant, 

959. 
when  a  waiver  of  notice  to  quit,  1010. 

proof  of  no  sufficient,  on  premises  demised,  to  show  forfeiture,  1015. 
when  a  waiver  of  forfeiture  of  lease,  1020. 
after  expiration  of  lease,  1068.     See  Replevin. 
on  goods  fraudulently  removed,  1069.     See  Replevin. 
by  joint-tenant  or  co-partner,  1074. 
by  tenant  in  common,  id. 
by  lessor  who  has  mortgaged  his  reversion,  id. 
by   person  having   authority  from    another,    but  alleging   right   in 

himself,  id.  _ 

tender  of   rent    to    man   left  in    possession   insufficient,   1076.     See 
Tender. 

DISTRIBUTION, 

of  estate  of  deceased,  course  of,  1148  et  scq. 

DISTRICT  REGISTRY, 

writs  and  documents,  &c,  of,  proved  by  seal  of,  81. 

DISTURBANCE,  .         . 

tortious,  by  stranger,  no  breach  of  covenant  for  quiet  enjoyment,  735. 

DITCH, 

presumption  as  to  ownership  of,  920. 

DIVORCE, 

effect  of,  on  liability  of  husband  for  debts  of  wife,  562.     See  Wife. 

on  liability  of  wife,  id.,  1160.     See  Wife. 
when  English  marriage  is  affected  by  foreign  or  Indian,  1035,   1036. 

DIVORCE  COURT, 

jurisdiction  of,  now  vested  in  the  High  Court  of  Justice,  118. 
old  forms  of  proceedings  retained,  id. 
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DIVORCE  COURT— continued. 

proof  of  proceedings  in,  117,  118. 
effect  of  sentence  in,  204. 

verdict  in,  not  evidence  inter  alios  where  no  decree,  205. 

DOCK  WARRANT, 
stamp  on,  276,  277. 

in  trover  for,  when  pledged,  what  damages  recoverable,  966. 
indorsement  of,  for  value,  defeats  right  of  stoppage  in  transitu,  979. 

DOCTOR  OF  LAWS, 

proof  of  being,  by  books  of  univei-sity,  838. 

DOCTOR  OF  PHYSIC.     See  Physician. 

DOCUMENTARY   EVIDENCE  ACTS,    8  &  9  V.  c.   113,  14  k  15   V. 
c.  99,  31  &  32  V.  c.  37.     See  Table  of  Statutes. 

DOCUMENTS.     See  State. 
proof  of,  5,  97. 

by  copies,  14,  15,  97  ct  seq.     See  Copy. 
loss  of,  5,  6,  7.     See  Secondary  Evidence. 
production  of,  7  et  seq.,  157  et  seq.     See  Notice  to  produce  ;  Subpcend. 
when  privileged  from  production,  158  ct  seq.     See  Subpcend 
oral  evidence  to  explain  or  add  to,  15  et  seq.     See  Oral  Evidence. 
admission  of  the  contents  of,  63,  64.     See  Admissions. 
signature  of  judges  of  superior  courts  to  official,  judicially  noticed, 

82. 
proof  and  effect  of  particular,   105  et  seq.,  191  et  seq.     See  Table  of 

Contents,  and  several  titles  in  Index, 
merchant  shipping,  how  proved,  131. 

effect  of,  220 . 
inspection  of,  at  Nisi  Prius  by  witness,  178,  179. 

by  opposite  counsel,  182. 
of  title  to  goods,  effect  of  pledge  of,  943  ct  seq.     See  Conversion  of 
Goods. 

DOG, 

admission  by  company's  servants  as  to  ferocious  habits  of,  70. 
objection  of  innkeeper  to  receive  guest  accompanied  by,  650,  651. 
liability  of  owner  for  damage  done  bv,  777.     See  Negligence. 
Dogs  Act,  1865,  (28  &  29  V.  c.  60). ..778. 

scienter,  immaterial  in  case  of  cattle  or  sheep,  id. 
who  is  to  be  deemed  owner  of,  id. 
for  trespass  by,  923. 

DOMESDAY  BOOK, 

when  admissible,  199. 

DOMICILE, 

law  of  country  of,  regulates  law  of  marriage,  1025. 
and  of  divorce,  1035,  1036. 

DORMANT  PARTNER.     See  Partner. 

DOUBLE  RENT,  ACTION  FOP, 
stat.  11  G.  2,  c.  19. ..741. 

notice  need  not  be  in  writing,  id. 

must  give  a  fixed  time  for  quitting,  id. 
statute  only  applies  where  tenant  can  give  notice,  id. 
seems  to  lie  against  weekly  tenant,  id. 
action  not  in  the  nature  of  a  penalty,  ;''/. 
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DOUBLE  VALUE,  ACTION  FOR, 
stat.  4  G.  2,  c.  28. ..739. 
proof  of"  the  demise,  id. 

weekly  tenant  not  liable  to  this  action,  id. 
proof  of  determination  of  term,  and  of  the  demand,  id. 
if  by  notice  to  quit,  no  demand  necessary,  id. 

notice  to  quit  must  be  in  writing,  id. 
where  tenant  holds  over  after  determination  of  term  certain,  id. 
where  demand   necessary,  double   value   recoverable  only  from 

time  of  demand,  id. 
receiver  appointed  by  Court  of  Chancery  may  make  demand,  740. 
so  agent  of  cestui  que  trust,  id. 
proof  of  the  value,  id. 
defence,  id. 

effect  of  pleading  "not  guilty  by  statute,"  id. 
waiver  of  notice  to  quit  or  demand,  id. 
need  not  be  specially  pleaded,  id. 
recovery  in  ejectment  no  waiver,  id. 

tenant  holding  over,  under  claim  of  right,  not  within  statute,  id. 
in  action  against  co-tenant,  741. 
Statute  of  Limitations,  id. 

DRAFT.     See  Cheque. 

DRAWEE.     See  Presentment. 

of  bill,  presentment  to,  for  acceptance,  375  et  scq. 
default  of  acceptance  by,  376,  377. 

DRAWER, 

of  bill,  action  by,  against  acceptor,  374.     See  Bill  of  Exchange. 

action  against,   by  payee  or  indorsee,   375  et  seq.      See  Bill   of 

Exchange. 
when    discharged    by    non-presentment,    375,    376,    377.       See 
Presentment. 
of  cheque,  action  by  payee,   bearer,  or  indorsee  against,   407.      See 
Cheque. 

DRUGGIST, 

not  within  the  Medical  Act,  509. 

but  if  prescribing  must  show  registration,  id. 

DRUNKENNESS.     See  Intoxication. 

DUPLICATE, 

original  notice,  3,  8,  1 4. 

admissible  without  notice  to  produce,  8,  1122. 

instrument,  unstamped,  whether  admissible  to  refresh  witness's  mind, 
254,  256,  257. 

DURATION.     See  Death  ;  Gestation  ;  Presumption. 

DURESS, 

money  obtained  by,  recoverable  in  action  for  money  had  and  received, 

608,  1210. 
avoids  will,  1038. 

EARNEST, 

what  amounts  to,  527.     See  Frauds,  Skdute  of. 

EASEMENT, 

presumption  of  right  to,  39.     See  Presumption. 
right  of  adjacent  houses  to  mutual  support,  799,  800. 


Index.  1309 

EASEMENT— continued. 

right  of  surface  land,  to  lateral  and  underground  support,  798  et  scq. 

under  the  Railway  Clauses  Consolidation  Act,  1845. ..801. 
to  light  and  air,  801  et  scq.     See  Lights. 

how  lost,  806.     See  Lights. 
of  way,  how  proved,  811  et  scq.     See  Jl'ay. 
of  water,  823  et  scq.     See  Watercourse. 
to  pew,  827.     See  Pew. 

ECCLESIASTICAL  COMMISSIONERS, 

leases  and  documents  deposited  with,  proved  by  certified  copy,  100. 

ECCLESIASTICAL  CORPORATION, 

leases  and  exchanges  of,  proved  by  certified  copy,  100. 
within  what  time  rents,  &c,  are  recoverable,  1057. 

ECCLESIASTICAL  COURTS, 

how  far  limits  of  jurisdiction  of,  noticed  judicially,  83,  84. 

proceedings  of,  how  proved,  117. 

jurisdiction  of,  in  divorce  and  probate,  transferred  to  High  Court  of 

Justice,  id.,  118. 
sentences  in,  effect  of,  204,  205. 

conclusive  where  jurisdiction  exclusive,  204. 

probate  granted  by,  conclusive  till  repealed,  205. 

letters  of  administration  granted  by,  not  evidence  of  matters  of 

inference,  id. 
revocation  of  letters  of  administration  may  be  shown,  206. 

or  that  seal  is  forged,  id. 
want  of  jurisdiction  to  grant  probate  cannot  be  shown,  1136. 

EFFECTS, 

when  want  of,  will  excuse  notice  of  dishonour,  387,  388.     See  Notice 
of  Dishonour. 

EJECTMENT.     See  Recovery  of  Land. 

ELEGIT, 

proved  by  copy  of  judgment  roll,  111. 

evidence  in  action  for  recovery  of  land  by  tenant  by  elegit,  1047. 
proof  of  the  judgment,  id.. 

of  the  elegit,  issued  upon  it,  id. 
of  the  inquisition  and  return,  id. 
Judgments  Act,  1864,  27  &  28  V.  c  112,  s.  1,  id. 
includes  ecpiitable  interests,  id. 
order  for  receiver  is  equivalent  to  execution,  id. 
may  be,  made  though  no  elegit  issued,  id. 
where  sheriff's  vendee  is  plaintiff  who  issued./?,  fa.,  1048. 
sale  by  sheriff  without  written  assignment  passes  no  property,  id. 
sheriff  does  not  now  seize  debtor's  goods  under,  951,  1207. 

ELOPEMENT, 

husband  not  liable  for  debts  of  wife  contracted  after,  563.     See  Wife. 

EMBLEMENTS, 

certain  tenants  to  hold  to  end  of  current  year  in  lieu  of,  335. 

EMPLOYERS'  LIABILITY  ACT,  1880, 
43  &44Y.  c.  42. ..791. 
enlarges  liability  of  masters  to  servants,  id. 
action  to  be  brought  in  County  Court,  but  may  be  removed  (s.  6),  id. 
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EMPLOYEES'  LIABILITY  ACT,  1880— continued. 

definitions  of  the  expressions  "employer"  and  "  workman  "  (s.  8),  791. 
whether  a  workman,  depends  on  his  real  and  substantial  business,  id. 
although  he  may  have  to  employ  workmen  under  him,  792. 
includes  defendant's  carter,  791. 
does  not  include  a  seaman  or  apprentice,  id. 
nor  a  grocer's  assistant,  id.,  792. 
nor  an  omnibus  conductor,  or  driver  of  tramcar,  792. 
or  guard  of  a  goods  train,  id. 
nor  a  person  employed  as  inventor,  id. 
nor  man  employed  by  sub-contractor  to  defendant,  id. 
cases  in  which  employer  is  liable  for  negligence  under  Act,  (s.  1),  id., 
793. 
workman  may  contract  himself  out  of  the  Act,  792. 
in  such  case  widow  cannot  sue,  id. 
contributory  negligence  of  workman  a  defence,  id. 
so  where  he  voluntarily  undertakes  it  knowing  danger,  id. 

unless  arose   from  employer's  neglect  of  statutory  precau- 
tion, id. 
as  to  meaning  of  "voluntarily,"  785,  786,  788. 
41  defect  of  condition  in  ways"  (s.  1  (1)  ),  &c,  must  be  perma- 
nent, 793. 
s.  1  (1)  includes  dangerous  machine  with  guard  removed,  id. 
so  a  machine  unfit  for  purpose,  id. 

or  dangerous  to  other  workmen,  id. 
works  in  course  of  construction  not  within  s.  1  (1),  id. 
secus,  where  in  course  of  demolition,  id. 
plant,  includes  a  horse,  and  vice  is  a  defect  therein,  id. 
there  must  be  defect  implying  negligence,  id. 
under  s.  1  (3),  injury  must  be  from  negligence,  and  plaintiff  con- 
forming to  orders,  id. 
direction  in  s.  1  (3)  may  be  inferred  from  previous  conduct,  id. 
ganger  working  with  gang  not  within  s.  1  (3),  id. 
nor  person  who  only  tells  men  what  to  do,  id. 
who  is    '  in  control  of  the  points,"  or  "of  the  train,"  s.  1  (5),  id. 
"railway"  (s.  1  (5) )  includes  temporary  railroad,  id.,  794. 
cases  in  which  workman  not  entitled  to  recover  (s.  2),  791. 

employer  placing  insufficient  ladder,  is  liable  within  s.  2  (1),  id. 
employer  employing  competent  contractor  to  supply  plant  not 

liable,  id. 
employer  exonerated,  though  contributory  negligence  not  such  as 

would  amount  to  defence  at  common  law,  id. 
sect.  2  (3)  does  not  extend  liability  beyond  (ss.  1  and  2  (1)),  id.  ^ 
•definition    of    "person  having  superintendence  entrusted   to  him" 
(s.  8),  id. 
employer   liable    if   such   person    voluntarily   assist   in   manual 

labour,  id.  _ 

man  guiding  crane  by  guy  rope,  and  giving  directions  to  hoist, 

not  within  ss.  1  (2),  8,  id. 
nor  ganger  of  gang  of  labourers  working  with  gang,  u& 
compensation  limited  by  workman's  earnings  (s.  3),  id.,  79;".. 

penalty  paid  to  workman  to  be  deducted  (s.  5),  795. 
notice  of  injury  must  be  given,  id. 

except  in  case  of  death,  and  reasonable  excuse,  id. 

form  of  (s.  7 ),  id. 

how  to  be  served,  id. 

not  to  be  invalid  by  reason  of  defect,  id. 

must  be  in  writing,  id. 

and  contain  all  particulars  required  by  s.  7,  id. 
may  refer  to  particulars  in  another  writing,  id. 
what  notices  are  defective  only,  id 
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ENCROACHMENT, 

made  on  adjoining  land  by  tenant  during  term,  presumption  as  to,  994. 

ENDOWMENT, 

of  vicarage,  episcopal  register  evidence  of,  217. 

ENGINE.     See  Locomotive. 

ENGRAVING, 

evidence  that  photograph  is  copy  of  picture,  2,  3. 

ENLARGEMENT  OF  TIME, 

proof  of,  in  action  on  award,  494.     See  Award. 

ENROLMENT, 

proved  by  indorsement  of  proper  officer,  145. 
of  bargain  and  sale,  id. 
date  of,  indorsed  by  clerk,  conclusive,  id. 
of  crown  grants,  id. 

ENTRY, 

in  books,  proof  and  effect  of,  44,    123,  213.     See  Hearsay  ;   Publir 
Books. 
use  of  to  refresh  memory  of  witness,  178,  179.    See  Witness. 
lessee  liable  in  debt  for  rent  before,  33fi. 

cannot  maintain  ejectment  before,  992. 
of  disseisee,  heir  or  administrator,  relates  back,  917,  918. 

ENTRY,  RIGHT  OF.     See  Recovery  of  Land. 

for  condition  broken  cannot  be  disposed  of  by  deed,  1013. 

but  may  be  devised  by  will,  1  V.  c.  26,  s.  3,  id. 
when  barred  by  Stats,  of  Limitations,  1051. 
Real  Property  Limitation  Act,  1833,  3  &  4  W.  4,  c.  27,  id. 
effect  of  the  statute,  id. 
interpretation  clause  (s.  1),  id. 

meaning  of  compositions,  1057. 
no  land  or  rent  to  be  recovered  but  within  12  years  after  right 
of  action  accrued  (R.  P.  L.  Act,  1874,  s.  1),  1052. 
rent  means  rent-charges.  &c,  not  rent  reserved  on  demise, 

105S. 
tithe   between   tithe   owner  and   occupier  not  within  Act, 

which  relates  to  estate  in  the  tithes,  id. 
annual  payment   due   to   lay   proprietor  in   lieu   of  tithes 

within  ns.  1,  2,  id.,  1059. 
rentcharge   created   by  will    must   be    enforced   within    12 

years,  1059. 
scmble,  sect.  2  barred  tenants  in  tail,  id. 
unless  estate  created  by  statute,  id. 
runs  against  lord  of  manor,  after  proclamations  for  heir,  id. 
application  of,  as  to  heriots,  id. 
when  right  shall  be  deemed  to  have  accrued  (s.  3),  1052. 

doctrine  of  non-adverse  possession  done  away  with,  1058. 
Act  not  only  bars  remedy  but  transfers  estate,  id. 
re-entry  no  longer  operates  as  a  remitter,  id. 
no  acknowledgment  will  affect  title  acquired  under  Act,  id. 
who  entitled  to  estate  when  successive  occupation  during 

the  12  years,  id. 
inchoate  right  acquired  by  occupation  for  less  than  12  years, 

heritable  and  divisible,  id. 
two  persons  acquire  title  as  joint  tenants,  id. 
applies  to  land  vested  in  corporation,  who  by  statute  may 
not  sell  it,  id. 
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ENTRY,  EIGHT  OF— continued. 

Real  Property  Limitation  Act,  1833,  3  &  4  W.  4,  c.  27 — continued. . 
when  right  shall  be  deemed  to  have  accrued — continued. 

discontinuance   of  possession   means  abandonment  by  one 
entitled,  1059. 
though  unaware  possession  taken  by  another,  id. 
where  second  person  abandons  within  12  years,  id. 
not  occasioned  by  acts  of  user  consistent  with  owner's 
user.  id. 
rent,  &c,  barred  after  12  years  from  last  payment,  id. 
encroachments  by  boughs,  &c,  of  trees  do  not  give  right,  id. 
possession  of  surface,  prima  facie  that  of  minerals,  id. ,  1060. 
when  tenant  takes  possession  under  void  lease,  id. 
lessor  may  recover  within  12  years  from  determination  of 
lease,  id. 
unless   rent  has  been   wrongfully  received  by  another 

within  s.  9,  id. 
in  case  of  surrender  of  lease,  id. 
when  cestui  que  trust  in  possession,  id. 

foreclosure  action  on  equitable  charge  on  contingent  rever- 
sionary interest,  id. 
construction  of  proviso  as  to  person  last  entitled,  id. 
father  taking  possession  of  land  of  infant  son,  id.,  1061. 
reversioner  to  have  a  new  right  (R.  P.  L.  Act,  1874,  s.  2),  1053. 
when  advantage  of  forfeiture  is  not  taken  by  remainderman,  he 
has  a  new  right  when  his  estate  comes   into  possession 
(s.  4),  id. 
includes  cases  of  conditional  limitation  over,  1061 . 
relation  of  letters  of  administration  (s.  6),  1053. 
time  begins  to  run  against  administrator  from  death,  1061. 
in  case  of  tenant  at  will  right  to  be  deemed  to  have  accrued  at 
the  end  of  a  year  (s.  7),  1053,  1054. 
applies  only  to  simple  tenancies  at  will,  with  right  of  entry, 

1061. 
proviso  in  s.  7  seems  to  iuclude  implied  trusts,  id. 
whether  applies  to  mortgagee  who  has  been  paid  debt,  id. 
when   statute  begins  to  ran,   where  tenancy  on.  sufferance 

after  determination  of  will,  id. 
what  determines  tenancy  at  will,  id.,  1062. 
7  W.  4  &  1  V.  c   28,  as  to  right  of  entry  of  mortgagees.  1069. 
mortgagee  may  recover  when  mortgagor  barred,  id. 
purchaser  from  mortgagee,  id. 
foreclosure  is  action  within  Acts,  id. 
action  for  possession  lies,  within  12  years,  after  fore- 
closure order,  id. 
as  to  acknowledgments  by  payment,  id. 
no  person,  after  tenancy  from  year  to  year,  to  have  any  right 
but  from  end  of  first  year,  or  last  payment  of  rent  (s.  8), 
1054. 
change  of  meaning  of  word  "rent"  in  section.  1062. 
payment  of  rent  by  A.  and  admission  of  defendant  that  he 

held  under  A.,  sufficient,  id. 
lease  in  writing  within  section  must  be  instrument  passing 

interest,  id. 
quirre.'  whether  action  lies  within  12  years  after  last  payment 

of  rent,  id. 
receipt  by  agent  for  heir  when  found,  does  not  dispossess 
heir,  id.,  1063. 
heir  may  ratify  agent's  acts,  as  by  action  for  recovery  of 
land.  1063.  * 
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ENTRY,  RIGHT  OF— continued. 

Real  Property  Limitation  Act,  1833,  3  &  4  W.  4,  e.  27 — continued. 
where  rent  of  20.s. ,  reserved  by  lease,   wrongfully  received,  no 
right  to  accrue  on  determination  of  lease  (s.  9),  1054. 
word  "rent"  same  meanings  as  in  s.  8. ..1063. 
receipt  of  rent  reserved,  by  person  not  entitled,  id. 
mere  entry  not  to  be  equivalent  to  possession  (s.  10),  1054. 
what  amounts  to  actual  entry,  1060,  1061. 
symbolical  taking  possession  will  not  revest  possession,  1062. 
continual  claim  (s.  11),  1054. 
possession  by  co-tenants  (s.  12),  id. 

possession  of  younger  brother  not  possession  of  heir  (s.  13),  id. 
what  acknowledgment  to  be  equivalent  to  possession  (s.  14),  id. 
effect  of  acknowledgment  is  forjudge  to  determine,  1063. 
letters  containing  admission  of  rent  due,  sufficient,  id. 
acknowledgment  by  recitals  in  indenture,  id. 

by  person  through  whom  defendant  claims,  1064. 
signature  by  agent  not  sufficient,  id. 
time  allowed  for  persons  under  disability  (R.   P.   L.  Act,  1874, 
s.  3),  1055. 
no  further  time  to  be  allowed  for  absence  of  claimant  beyond 

seas  (R.  P.  L.  Act,  1874,  s.  4),  id. 
no  extension  of  time  to  mortgagors  under  disabilities,  1064. 
where  statute  once  begins  to  run  it  will  continue,  id. 
no  action,  &c,  to  be  brought  after  30  years  from  the  right  of 

action  accrued  (R.  P.  L.  Act,  1874,  s.  5),  1055. 
tune  for  succession  of  disabilities  limited  (s.  18),  id. 

subsequent  disabilities  of  the  same  person,  1064. 
when  right  to  estate  in  possession  barred,  right  of  same  person  to 

future  estates  also  barred  (s.  20),  1055. 
effect  of  barring  estate  tail  (s.  21),  id. 

where  tenant  in  tail  barred,  so  is  issue  in  tail,  1064. 

aliter,  if  tenant  in  tail  make  conveyance  barring  his 
own  entry,  but  not  estate  tail  or  remainders,  id. 
possession  adverse  to  tenant  in  tail,  to  run  on  against  remainder- 
man (s.  22),  1056. 
when  against  possession  under  an  assurance  by  tenant  in  tail,  not 
barring  them,    remainders  over  barred   (R.    P.   L.  Act,  1874, 
s.  6),  id. 
limitation  of  time  in  equity  same  as  in  law  (s.  24),  id. 
where  express  trust,   right  first  accrues  on  conveyance  to  pur- 
chaser (s.  25),  id. 
by  J.  Act,  1873,  no  claim  against  trustee  on  express  trust  to 

be  barred  by  any  Statute  of  Limitations,  id...  n. 
confined  to  trusts  expressly  declared  by  writing,  1065. 
devise  of  land  on  trust  for  sale  is  express  trust  as  to  unsold 

portion,  id. 
devise  of  land  and  house,  on  trust  as  to  house  only,  express 

trust  as  to  land  for  heir-at-law,  id. 
security  in  form  of  trust  for  sale  is  a  mortgage,  id. 
where  fraud,  time  not  to  run  while  fraud  concealed  (s.  26),  1  ('56. 
what  must  be  proved  to  come  within  section,  1065. 
what  amounts  to  reasonable  diligence,  id. 
mortgagor  barred  at  end  of  12  years  after  mortgagee  took  posses- 
sion, or  from  last  written  acknowledgment  (R.  P.  L.  Act, 
1874,  s.  7),  1057. 
mortgagor's  right  to  redeem  barred  as  to  so  much  land  as 

was  in  possession  of  mortgagee,  1065. 
acknowledgment  by  mortgagee  to  third  person  insufficient,  id. 
acknowledgment  of  one  joint  mortgagee  ineffectual,  id. 
E.— VOL.  II.  R  R 
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ENTRY,  RIGHT  OF— continued. 

Real  Property  Limitation  Act,  1833,  3  &  4  W.  4,  c.  27 — continued. 
mortgagor  barred  at  end  of  12  years,  &c— continued. 
ecclesiastical.  &c,  corporation  (s.  29),  1057. 

section  applies  to  land  transferred  to  Ecclesiastical  Com- 
missioners until  they  have  possession,  1065. 
but  not  afterwards,  id. 
at  end  of  period  of  limitation,  right  of  party  out  of  posses- 
sion, to  be  extinguished  (s.  34),  1057. 
receipt  of  rent  to  be  deemed  receipt  of  profits  (s.  35),  id. 
no  descent,  warranty,  &c,  to  bar  right  (s.  39),  id. 
adverse  title  cannot  be  acquired  against  title  of  registered  pro- 
prietor, 1066. 
exception  where  registered  title,  possessor}'  only,  id. 
but  person  entitled  by  possession  may  have  register  recti- 
fied, id. 
subject  to  rights  acquired  by  registration  for  value,  id. 
Statutes  of  Limitation  against  the  Crown  and  Duke  of  Cornwall,  id. 

EQUALITY  CLAUSES, 

in  railway  acts,  626,  627,  633.     See  Carrier. 

EQUITY.     See  Chancery. 

relief  formerly  given  in,  now  given  under  the  J.  Acts,  306  et  scq.     See 

Judicature  Acts. 
rules  of,  now  prevail  when  they  conflict  with  law,  30S. 

ERASURE, 

in  deed  presumed  to  have  been  made  before  execution,  143. 

in  will,  after  execution,  146. 
solicitor  not  privileged  from  proving,  in  deed  of  client,  173. 

ESCAPE.     See  Sheriff. 

ESCROW, 

agreement  not  under  seal  may  be  in  the  nature  of,  16. 
what  delivery  will  make  an  escrow,  139. 

condition  expressed  previously  to  delivery,  id. 
delivery  to  third  person  not  essential,  140. 

where  proof  of  delivery  as,  is  contained  in  a  letter,  its  effect  is  for 
the  court  to  determine,  id. 
for  jury,  where  proof  is  by  oral  evidence,  id. 
defence    that  writing  was  delivered  as,   must  be  pleaded  specially, 
id.,  709. 

ESTATE  TAIL, 

effect  of  barring,  by  Statute  of  Limitations,  1055,  1064.     See  Entry, 
Right  of. 

ESTATES, 

legal  and  equitable,  distinction  between,  still  exists,  308,  988. 

ESTOPPEL,  i 

when  admission  operates  as,  62,  76. 

wilful  misstatement  on  faith  of  which  another  has  acted,  77. 
misstatement  must  be  of  fact  not  of  intention,  id. 

proximate  cause  of  injury,  id. 
may  be  innocent,  id. 
arising  from  issue  of  blank  transfer  of  shares,  id. 
when  arises  from  certification  of  shares,  1108. 
judgment  to  operate  as,  must  be  pleaded,  192. 
none  by  using  erroneous  affidavit,  204. 
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ESTOPPEL— continued. 

tenant  cannot  dispute  landlord's  title,  333,  340,  993. 

nor  purchaser  in  possession  on  contract  going  off,  991,  992. 

nor  can  licensee  in  possession,  995. 
acceptance  accredits  drawing  of  bill,  362. 

indorsement  accredits  drawing,  and  antecedent  indorsements,  391. 
where  principal  refuses  to  defend  action  against  surety,  591. 
of  judgment  in  ejectment,  in  action  for  mesne  profits,  931,  932. 
by  referee's  decision,  986. 
in  action  for  recovery  of  land,  991. 

tenant  may  show  landlord's  title  expired,  992. 

applies  to  encroachments  by  tenant  during  term,  994. 

not  opened  by  payment  of  rent  under  threat  of  distress  to  third 
person,  995. 

none  by  payment  of  rent  by  mistake,  id. 
must  be  mutual,  334,  id.,  1073. 
of  judgment  against  executor,  in  action  suggesting  devastavit,  1154. 

EVICTION, 

a  defence  in  action  for  use  and  occupation,  341. 

expulsion  from  part  by  lessor,  suspension  of  whole  rent,  id. 

but  not  by  stranger,  id. 
mere  trespass  insufficient,  id. 

so  demand  of  rent  by  elegit  creditor  who  has  no  right  to  eject,  id. 
aider,  threat  of  expulsion  by  person  entitled  and  attorn- 
ment to  him,  id. 
of  under-tenant,  eviction  of  tenant,  id. 
evidence  under  defence  of,  in  action  of  covenant,  718. 

no  answer  to  covenant  to  repair,  kc,  719. 
evidence  of,  in  replevin,  denying  plaintiffs  tenancy,  1073. 

EVIDENCE.     See  Hearsay;   Oral  Evidence;    Primary  Evidence;    Pre- 
sumption; Secondary  Evidence ;   Witness. 
nature  of,  1. 

rules  of,  not  altered  by  J.  Acts,  or  by  rules  made  thereunder,  id.,  155. 
except  to  enable  evidence  to  be  taken  by  affidavit,  &c,  id. 
or  to  order  special  method  of  proof  of  particular  facts,  id. 
object  of,  79. 
confined  to  issue,  80. 

of  what  facts  the  court  will  take  judicial  notice,  id.  et  seq. 
of  collateral  facts,  when  admissible,  84.     See  Collateral  Eacts. 
of  rights  in  other  manors  and  places.  85.     See  Custom. 
of  damage,  86.     See  Special  Damage. 
of  character,  87.     See  Character. 
course  of,  at  N.  P.,  277  et  seq.     See  Practice  at  Trial. 
to   corroborate   plaintiff  necessary   in    breach    of    promise   of    mar- 
riage, 491. 
desirable  in  claim  against  deceased's  estate, 
1143. 

EXAMINATION.     See  Witness. 

additional  statements  not  included  in  examination  before  magistrates, 

may  be  proved  by  oral  evidence,  20. 
before  commissioners,  evidence  against  bankrupt,  63. 
under  commissions,  &c,  184  et  seq.     See  Dcjiositions. 
of  witnesses,  161  et  seq.     See  Witness. 
effect  of,  in  other  suits,  202  et  seq. 
of  bankrupt,  entry  in,  of  debt,  not  evidence  of  account  stated,  620. 

insufficient  to  take  a  case  out  of  the 
Statute  of  Limitations,  683. 
rk2 


1316  Index. 

EXAMINED  COPY, 

proof  by,  when  admissible,  98,  99. 

of  what  originals,  id. 

proof  of,  by  witness,  99. 

where  put  in  evidence,  some  account  required  of  original,  id. 

on  same  looting  as  certified  copy,  id. 

of  affidavit  in  Chancery  when  evidence,  114,  115,  116. 

may,  it  seems,  be  used  for  cross-examination  of  witness,    115,    177 

et  seq. 
of  original  of  public  nature  admissible  for  public  convenience,  123. 

whether  English  or  foreign,  99. 

entries  in  council  book,  123. 

licence  preserved  in  Secretary  of  State's  Office,  id. 

record  deposited  in  Land  Revenue  office,  id. 

entries  in  the  bank  books,  id. 

bank  note  filed  at  bank,  id. 

entries  in  books  of  East  India  Company,  id. 

commissioners  of  land  tax,  of  excise,  id. 

register  of  voters,  id. 

book  kept  in  chapter-house  containing  copies  of  leases,  id. 

rules  of  savings  banks,  id. 

bankers1  books,  id.,  124.     See  Bankers. 
of  entries  in  corporation  books,  when  admissible,  125. 
may  be  used  to  prove  plaintiff  a  solicitor,  838. 

EXCEPTION  FOR  MISDIRECTION, 
to  be  entered  on  record,  291. 

EXCESS, 

proof  of,  in  action  for  assault,  900.     See  Assault. 

EXCESSIVE  DISTRESS, 
action  for,  878. 

founded  on  Statute  of  Marlbridge,  id. 

distress  put  in  for  a  greater  amount  than  due,  not  per  se  action- 
able, id. 

though  done  maliciously,  id.,  879. 
only  six  years'  arrears  of  rent  can  be  distrained  for,  879. 
in  case  of  holding  under  Agricultural  Holdings  Act,   1883,  one 
year's  rent  only,  id. 

year  how  calculated,  id. 

amounts  recoverable  may  exceed  one  year's  rent,  id. 

set-off  for  tenant's  compensation,  if  liquidated,  allowed,  id. 

to  what  holdings  Act  applies,  id. 
evidence  of  tenancy  and  rent  due,  id. 

by  production  and  proof  of  lease  or  counterpart,  id. 

by  admission,  on  the  notice  of  distress,  id. 

action  lies  at  suit  of  lodger  against  superior  landlord,  id. 
proof  of  the  distress,  id. 

what  is  a  sufficient  seizure,  id.,  880. 

special  property,  from  mere  enjoyment  by  plaintiff  sufficient, 
880. 
proof  of  excess  of  the  distress,  id. 

landlord  not  bound  to  calculate  value  very  nicely,  id. 

in  case  of  growing  crops,  id. 

plaintiff  must  prove  excess,  id. 

excess,  question  for  jury,  id. 

sale  not  necessarily  test  of  value,  id. 
damages,  881. 
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EXCESSIVE  DISTBESS— continued. 
action  for — continued. 
defence,  881. 

effect  of,  "not  guilty  by  statute."  id.,  885. 
entire  chattel  and  no  other  that  can  be  seized,  881. 
queer -e,  recovery  in  replevin  for  same  taking,  id. 
no  defence  that  plaintiff  interfered  in  sale,  id. 
defendant  not  bound  by  his  notice  of  distress,  id. 

and  may  distrain  for  rent  due  before  previous  distress, 
id. 
EXCHANGE, 

of  ecclesiastical  corporations  proved  by  certified  copy,  100. 
contract  of,  must  be  claimed  on  as  such,  547. 

EXCHEQUER, 

effect  of  judgments  in  rem  in,  196,  197. 

jurisdiction  of  revenue  side  of,  vested  in  Exchequer  Division,  197. 

Division  merged  into  Q.  B.  D.,  id. 

EXCISE, 

judgment  of  commissioners  of,  conclusive  in  offence   against  excise 

laws,  197. 
books  of,  when  admissible,  214,  215. 

EXECUTION, 

under  judgment  by  Ji.  fa.  or  elegit  issues  immediately,  296. 
for  recovery  of  land,  id.,  297. 

where  payment  ordered,  not  till  time  named  for,  expires,  296. 
application  for  stay  of,  id. 

may  be  made  at  or  after  trial,  id. 
of  deed,  denying,  70S. 
of  bond,  742. 
of  replevin  bond,  744. 
when  goods  bound  by  writ  of,  950,  951. 
what  goods  may  be  taken  in,  1177. 

EXECUTION  OF  DEED.     See  Deed  ;    Witness. 

EXECUTOR  AND  ADMINISTRATOR, 
effect  of  admissions  by,  68,  69. 

competent  uuder  stat.  1  V.  c.  26,  to  prove  execution  of  will,  151. 
in  action   on  bond,  not  bound  by    verdict  against  him  as  adminis- 
trator on  same  bond,  193. 
bound  by  verdict  against  his  testator,  194. 
entry  of,  does  not  render  co-executor  liable  for  use  aud  occupation, 

338. 
cannot  have  action  for  breach  of  promise  of  marriage,  unless  personal 
estate  danniged,  491. 
nor  liable  to  such  action  without  special  damage,  id. 
of  deceased  partner,  carrying  on  business,  liable  as  co-partner,  554. 
liable  for  partnership  debt,  557. 

but  only  after  separate  creditors  paid  in  full,  id. 
may  recover  amount  paid  for  legacy  duty  from  legatee,  589. 
of  party  jointly  liable,  may  be  sued  for  contribution,  590. 
to  take  debt  out  of  Statute  of  Limitations  against,  there  must  be  an 
express  promise,  680. 
part  payment  by  one  jointly  liable,  insufficient,  679. 
acknowledgment  ot   debt  to,  will  not  support  claim  on  promise  to 
testator,  680. 
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EXECUTOR  AND  ADMINISTRATOR— continued. 

property  vests  in,  on  testator's  death,  951. 

proof  of  assent  by,  in  action  for  recovery  of  land  by  devisee,  1043. 
evidence  in  action  for  recovery  of  land  by,  1048. 
proof  of  title,  id. 

death  of  testator,  1049. 
probate,  &c,  119.     See  Probate. 
administration,  when  it  relates  back,  1049. 
estate  vests  in,  on  death  of  sole  trustee  or  mortgagee  after  Dec.  31st, 
1881,  id. 
on  death  of  sole  freeholder  after  Dec.  31st,  1897,  id. 
all  must  concur  in  conveyance,  id. 

and  scmblcin  consent  to  devise,  1043. 
may  distrain  for  arrears  of  rent  due  to  deceased  landlord  in   lifetime, 

though  tenancy  has  expired,  1067. 
probates  and  letters  of  administration  granted  to,  by  High  Court  of 
Justice,  &c,  1135  ct  seq.     See  Probate  and  Letters  of  Administra- 
tion. 
shares  are  registered  in  names  of,  as  individuals,  1106. 

one  cannot  alone  transfer  shares  so  registered,  1107. 
actions  by,  1135. 

when  they  may  sue,  1136. 

on  breach  of  contract,  made  with  testator,  whereby  estate 

diminished,  491,  id. 
as  of  contract  to  carry  him  and  his  wife,  with  due  care, 

1136,  1137. 
but  apart  from  contract,  no  action  lies  for  such  damages, 

1137. 
where  contract  rescinded  by  death   no   subsequent   breach 

possible,  id. 
of  owner  in  fee  of  land,  when  to  sue  on  covenants  running 

with  the  land,  717. 
executor  has  same  remedies  for  injury  to  personal  estate, 

rendered  less  beneficial  to  him,  as  testator,  1137. 
action  for  defamation  abates  by  death,  id. 

unless  publication  damages  personal  estate,  id. 

as  slander  of  title  to  trade  mark,  id. 
action  of  account  for  infringement  of  trade  mark  may 
be  continued  by  executors,  id. 
for  injury  to  real  estate  done  within  six  months  of  testator's 

death  (3  &  4  W.  4,  c.  42,  s.  2).  id. 
executor  may  continue  action  for  obstructing  lights,  under 

section,  id. 
for  death  caused  by  negligence  of  defendant,  796.    See  Death. 
how  executors,  &c,  are  to  sue,  1138. 

when  cause  of  action  accrues  in  lifetime  of  deceased,  must 

sue  as  executor,  id. 
when  after  death,  either  as  executor  or  not,  id, 

thus  it  may  sue  as  executor  on  contracts  made  by  him, 
if  amount  recovered  would  be  assets,  id. 
as  on  contracts  in  course  of  carrying  on  intestate's 
business,  id. 
where   cause    of  action   is    in    plaintiff's   own   right,    title 

"  executor  "  is  surplusage,  id. 
claims  by  or  against  as  executor  or  administrator  may  be 
joined  with  personal  claims  arising  with  reference  to  the 
same  estate,  id. 
evidence  of  title  as,  id. 

admitted,  unless  specially  denied,  id. 
sufficient  if  probate  be  produced  at  trial,  id. 
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actions  by — continued. 

evidence  of  title  as — continual. 

in  case  of  life  policy  effected  by  person  domiciled   abroad, 

119. 
probate  to  one  of  several  executors  sufficient,  id. 
letters  of  administration  must  be  granted  before  action,  id. 
non-joinder  of  co-executor  as  plaintiff  cannot    be  objected  to 
at  tbe  trial,  92,  id. 
vesting  of  the  property  and  evidence  of  cause  of  action,  1139. 
property  vests  by  relation  from  time  of  death,  951,  id. 
administrator  suing  for  price  of  goods  sold  and  delivered  by 
after  death,  and  before  grant,  548,  1139. 
so  for  trespass  done  before  giant,  911. 
evidence  in  action  same  as  iu  action  by  deceased,  1139. 
evidence  on  defence  of  Statute  of  Limitations,  id. 
what  acknowledgment  will  bar  the  statute,  id. 
where  cause  of  action  accrued  to  testator  while  under  dis- 
ability, id.,  1140. 
accrued  after  death  of  intestate,  statute  does  not  begin 
to    run    till    administration    has  been  granted, 
1140. 
where  same  day,  death  presumed  to  be  first,  id. 
where  statute  has  began  to  run  against  testator,    it  runs 

against  executors,  id. 
where  right  survives  suit  does  not  abate  by  death  of  testator, 
id. 
evidence  of  payment,  id. 

payment  to  administrator  good  though  will  existed,  id. 

under  probate  of  living  person,  void,  id. 
where  probate  has  been  revoked,  1135,  1136. 
set-off  and  counter-claim,  1141. 

evidence  iu  action  by  rightful  against  wrongful  executor,  id. 
payments  allowed  unless  deficiency  of  assets,  id. 
actions  against,  1142. 

when  executor,  &.C.,  may  be  sued.  id. 

on  contracts  of  testator  broken  in  his  lifetime,  id. 
after  decease,  where  contract  not  personal  to  testator,  id. 
where  partners  wrongfully  receive  money,  executor  of  one 
deceased,  liable,  557,  id. 
remedy  joint  and  several,  id. 
contract  for  personal  service  is  rescinded  by  death,  515. 

but  nut  as  to  prior  breaches,  511,  1142. 
debt  on  simple  contract  lies  against  executor,  &c,  1142. 
liability  on  joint  partnership  debt,  557,  id. 
as  to  torts  actio  personalis  moritur  cum   persona   applies, 
1142. 
unless   estate  benefited    by  tort,   then   executors  liable 

pro  lanto,  id. 
and  for  interest  in  addition,  id. 
action  lies  where  relation,  involving  duty  by  deceased, 

and  payment  to  him,  id. 
as  in  case  of  carrier,  id. 
trustee  entitled  to  indemnity  from  estate  of  deceased   co- 
trustee for  unauthorised  investment,  id. 
executors  liable  for  torts  committed  by  testator  within  six 
months    of    his   decease    to   any   property,    real    or 
personal  (3  &  4  Will.  4,  e.  42,  s.  2),  id.,  1143. 
action  to  be  brought  within  six  months  of  executor's 
taking  administration  of  estate,  1143. 


1320  Index. 

EXECUTOR  AND  ADMINISTRATOR— continued. 

actions  against — cont  inucd. 

when  executor,  &c,  may  be  sued — continued. 

executors  of  deceased  incumbent  liable  for  dilapidations,  1143 

which  are  valued  and  rank  as  simple  contract  debts,  id. 

creditor  may  sue  residuary  legatee  who  has  the  property,  id,. 

executor  need  not  be  party  to  action,  id. 
uncorroborated  claim  suspicious,  but  may  be  valid,  id. 
how  executor,  &c,  is  to  be  sued,  id. 

on  causes  of  action  before  testator's  death  liable  as  executor 

only,  id. 
on   his   own   contracts,  can   be   sued  as  executor,  only  on 
account  stated,  id. 
and  for  money  paid  on  contract  with  testator,  id. 
and  for  interest,  if  debt  forborne  at  testator's  request, 
id. 
as  to  joinder  of  claims  against,  1138,  id. 
where  cause  of  action  is  against  defendant  in  his  own  right, 

title  "executor"  is  surplusage,  1139. 
for  funeral  expenses,  executor  personally  liable  if  he  have 
received  assets,  though  he  did  not  order  funeral,  1143, 
1144. 
provided  credit  were  not  given  to  another,  1144. 
defendant  personally  liable  if  he  ordered  funeral  though 

no  assets,  id. 
funeral   expenses   when    allowed    out  of  assets,    1148, 

1140. 
as   to   liability  of  separate  estate  of  deceased    woman, 
1144. 
promise  by  executor  to  answer  damages  out  of  his  own  estate 
must  be  in  writing  signed  by  him,  id. 
actions  for  a  legacy,  id. 

what  action  maintainable  by  legatee,  id. 
trover  will  lie  for  specific  legacy  after  assent,  id. 
assent  matter  of  fact,  not  of  law,  1043,  id. 
legacy  under  50/.  may  be  sued  for  in  county  court,  1144. 
evidence  on  denial  that  defendant  is  executor,  id. 

sufficient  to  show  defendant  executor  dc  son  tort,  1145. 
what  acts  will  make  a  man  executor  dc  son  tort,  id. 
how  company  may  become,  id. 
how  defendant  may  disprove  being,  id. 
evidence  on  plene  administravit  —proof  of  assets,  11 40.  ■ 
issue  on  plaintiff,  id, 
in  case   of   assets  after  writ   issued    plaintiff    must    reply 

specially,  id. 
inventory  on  court  granting  probate,  admissible,  id. 
whether  probate  stamp  presumptive  proof  of  assets,  id. 
affidavit  under  44  &  45  V.  c.  12,  s.  28,  for  probate,  id. 
probate,  id. 

when  submission  to  arbitration  is  evidence  of  assets,  id. 
payment  of  interest  on  bond  not,  1147. 
composition  by  administrator,  id. 
value   of    lease,    how    taken    between    lessor    and    lessee's 

executor,  id. 
assets  mean  legal  and  not  equitable  assets,  id. 
freeholds  assets  where  death  after  Dec.  31st,  1897,  id. 
executor  not  liable  for  assets  received  and  lost  without  wilful 

default,  id. 
if  some  of  the  executors  have  no  assets,  they  are  entitled  to 
verdict,  id. 
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EXECUTOR  AXD  ADMINISTRATOR— continued. 
actions  against — cantin  ued. 

evidence  on pleneadministravit  in  answer  to  proof  of  assets,  1147. 
payments  before  writ,  id. 

where  action  for  rent  and  executor  occupier,  1148. 
22  &  23  V.  c.  35,  ss.  26-9,  gives  protection  to  executors,  &c,  id. 
extends  to  claims  by  next  of  kin,  id. 
as  to  sufficiency  of  notice,  id. 
course  of  distribution,  id. 

now  altered  by  32  &  33  V.  c.  46... 1149. 

under  J.   Act.  1875,  s.  10. ..308,  1150.     See  Judicature 

Ads,  1873,  1875. 
order  may  be  made  for  administering  insolvent  estate  as 

in  bankruptcy,  1150. 
when  judgments  require  registration,  1148. 
liquidator  obtains  no  priority  by  a  balance  order  against 

executor,  1149. 
payments     after     action     brought     must     be    pleaded 

specially,  id. 
in  case  of  bonds,  id. 

executor  may  pay  debts  barred  by  the  Statute  of  Limi- 
tations, 1150. 
payment  of  legacies  before  notice,  id. 
right   to   prefer     creditor    not    affected    by   order    for 
account,  id. 
evidence  on  plene  admiitistravit — retainer,  1151. 
executor  may  retain  for  his  debt,  id. 

if  without  notice  of  debt  of  higher  degree,  id. 

even  though  barred  by  the  Statute  of  Limitations,  id. 

but   not    for   debt   not   enforceable   under    Statute    of 

Frauds,  id. 
may  retain  for  certain  payments  made  by  him,  id. 
or  on  claim  for  indemnity  as  co-surety  with  testator,  id. 
or  for  damages  where  certain  measure,  id. 

but  not  for  damages  in  tort,  id. 
not  affected  by  administration  decree,  id. 
when  to  assert  right,  id. 
not  interfered  with  by  J.  Act,  1875,  s.  10,  id. 
nor  32  &  33  V.  c.  46,  id. 

but  it  does  not  enable  executor  to  retain  against 
debt  of  higher  degree,  id. 
no  right  of  retainer  out  of  equitable  assets,  id. 
executor  de  son  tort  cannot  retain  for  his  own  debt,  1152. 
evidence  on  defence  of  outstanding  judgments  and  debts,  id. 
cannot  be  give)   under  plene  administravit,  id. 
reply  per  fra  udem ,  id. 

defendant's  proofs,  id. 
effect  of,  id. 

when  judgments,  &c,  are  pleaded  upon  penalties,  id. 
revocation  of  authority  by  death,  id. 
set-off,  1141. 

replevin,  avowry  for  rent,  1067. 
evidence  on  defence  of  Statute  of  Limitations,  1153. 
promise  by  one  executor,  when  sufficient,  id. 
where  statute  has  begun  to  run,  it  continues  to  run,  id. 

although   creditor   has   sent   in    a   claim  in  answer   to 
advertisement,  id. 
when  cause  of  action  accrues  after  death  of  testator,  statute 
does  not  begin  to  run  till  executor  has  taken    on   him 
administration  of  estate,  id. 
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actions  .against — contin ued. 

evidence  on  defence  of  Statute  of  Limitations — continued. 
where  defendant  dies  after  action  for  debt,  1153,  1154. 
against  claim  against  executor  on  specialty  debt,  he  cannot 

set  up  a  devastavit,  1154. 
Trustee  Act,   1888,  does  not  deprive  executor,  &c,  of  any 
defence  under  Statute  of  Limitations,  id. 
evidence  in  an  action  suggesting  a  devastavit,  id. 

foundation  of  action  is  judgment  obtained  against  executor, 

id. 
when  defendant  estopped  by  admitting  assets,  id. 
what  defences  admit  assets,  id. 
devastavit  of  one  executor  does  not  affect  others  taking  no 

part,  id. 
action  barred  by  lapse  of  6  years,  id. 
married  woman  executrix  is,  after  lmsband's  death,  how  far 

liable  for,  committed  by  him,  id. 
executor  liable  for,  committed  by  testator,  id.,  1155. 
of  executor  de  sun  tort  when  liable  for  breach  of  contract, 
1155. 
action  against  sheriff  for  taking  goods  in  execution  without  paying 
rent  due,  may  be  brought  by,  1205. 

EXECUTOR  DE  SON  TORT, 

when  he  may  retain  payments,  in  action  by  rightful  executor,  1141, 
not   liable  when  he  has  settled  with  rightful  representative  before 

action,  id. 
when  creditor  allowed  to  retain  payments  made  by,  id. 
sufficient  to  prove  defendant  to  be,  in  action  against  executor,  1145. 
what  act  will  make,  id.     See  Executor  and  Administrator. 
may  plead  payment  of  specialty  debt  after  action  brought,  to  action 

by  simple  contract  creditor,  1149. 
cannot  retain  for  his  own  debt,  1152. 
executor  of,  when  liable  for  breach  of  contract,  1155. 

EXEMPLIFICATION, 

proof  of  record  by,  97,  108,  109.     See  Record. 
under  the  Great  Seal,  97. 

of  records  of  the  Court  of  Chancery,  id. 
of  private  deeds,  not  evidence,  id. 
of  crown  commission,  evidence  though  seal  lost,  id. 
under  the  seal  of  the  court  in  which  the  record  is  preserved,  id. 
of  recovery  under  seal  of  great  sessions  of  Wales,  id. 

of  Chester,  id. 
proof  of  decree  in  Chancery  by,  113. 

of  probate  or  letters  of  administration  by,  in  case  of  loss,  97,  119. 

EXPENSES, 

of  witness,  156. 

paid  to  him  may  be  recovered  back  when  his  attendance  has  been 
countermanded,  503. 

EXPERTS, 

opinions  of,  when  admissible,  85,  177,  178.     See  Witness. 

EXPIRATION, 

of  term,  tenant  bound  to  give  up  possession  at,  738.     See  Covenant. 

EXTENT, 

old,  regularity  of,  presumed,  112. 
of  crown  lands,  evidence,  id. 
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EXTORTION, 

money  obtained  by,  recoverable,  608. 

evidence  in  action  for,  against  sheriff,  1210.     See  Sheriff. 

EXTRA-PAROCHIAL, 

sea-shore  is  presumably,  35. 

so  shore  of  tidal  river,  except  for  civil  parochial  purposes,  id. 

EXTRAS, 

in  building  contract,  value  of,  when  recoverable,  577,  578. 
as  against  corporations,  1081. 


FACT, 

money  paid  with  knowledge  of  all  the  facts  cannot  be  recovered  back, 
604. 
secus,  if  paid  in  ignorance  of  the  facts,  id. 

FACTOR, 

payment  to,  though  made  prematurely,  good  against  principal,  688. 

set-off  by,  699.     See  Set-off. 

pledge  or  sale  by,  against  principal's  instructions,  when  valid,  913. 

See  Factors  Act,  1889. 
evidence  of  conversion  by,  959. 
has  a  general  lien,  969.     See  Factors  Act,  1889. 

even  although  principal  fixes  price,  and  sale  is  in  his  name,  id. 

FACTORS  ACT,  1889  (52  &  53  V.  c.  45), 
definitions  (s.  1),  943. 

mercantile  agent  (sub-s.  1),  id.,  944. 

person  deemed  in  possession  of  goods  (sub-s.  2),  943. 

goods  includes  wares  and  merchandise  (sub-s.  3),  id. 

what  not  within  sub-section,  944. 
document  of  title  (sub-s.  4),  943. 
pledge  (sub-s.  5),  id.,  944. 

seems  to  include  second  pledge  to  same  person,  944. 
person  (sub-s.  6),  id. 
powers  of  mercantile  agent  with  respect  to  disposition  of  goods  (s.  2), 
id. 
limited  to  a  mercantile  agent,  id. 

bond  fide  pledge  protected,  though  principal  parted  with  <,foods 
through  fraud,  id. 
pledge  of  documents  of  title  deemed  to  be  pledge  of  goods  (s.  3),  id. 
pledge  for  antecedent  debt  gives  no  greater  right  than  pledgor  had 

_  (s.  4),  945. 
rights  acquired  by  exchange  of  goods  or  documents  (s.  5),  id. 
agreement  by  mercantile  agent  through  clerk  equivalent  to  agreement 

with  agent  (s.  6),  id. 
provisions  as  to  consignors  and  consignees  (s.  7),  id. 
disposition  by  seller  remaining  in  possession  (s.  8),  id. 
by  buyer  obtaining  possession  (s.  9),  id. 
sects.  8,  9,  re-enacted  witli  omission  by  S.  of  G.  Act,  1893,  id. 

cases  decided  thereon,  id.,  946. 
effect   of  transfer   of  documents,  on    vendor's   lien   or   right  of 

stoppage  in  transitu  (s.  10),  946,  979. 
transfer  of  document,  by  endorsement  (s.  11),  946. 

or  by  delivery  when  by  custom  or  its  terms,  id. 
saving  for  rights  of  true  owner  (s.  12),  id. 
saving  for  common  law  powers  of  agent  (s.  13),  id. 
effect  of  Factors  Acts,  prior  to,  943. 
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FACULTY,  797.     See  Pew. 

FAILURE  OF  CONSIDERATION.     See  Consideration. 

FALSE  IMPRISONMENT.     See  Constable;  Justice  of  the  Peace. 
evidence  in  action  for,  903. 

against  judges,  magistrates,  &c,  904.     See  Justice  of  the  Peace. 
does  not  lie  against  judge  of  superior  court  for  judicial  act,  id 
where  trespass  will  lie  against  judicial  officer,  id. 
judge  of  court  of  record,  905. 
county  court  judge  bona  fide  issuing  warrant  against  person 

out  of  his  jurisdiction  under  mistake  of  law,  id. 
scmble,  registrar  of  count}7  court  not  liable  for  imprisonment 

under  warrant  reciting  bad  order,  id. 
sheriff  not  liable  for  arresting  under  ca.  sa.,  902,  id. 
as  to  authority  of  revising  barrister  to  turn  a  person  out  of 
his  court,  905. 
form  of  action  with  regard  to  private  persons,  906. 
where  party  acts  himself,  id. 

or  signs  the  charge  sheet  at  request  of  constable,  id. 
liability  of  solicitor  causing  arrest,  id. 

under  illegal  warrant,  id. 
arrest  of  plaintiff  by  sheriff  under  two  writs,  id. 
authority  of  servant  to  arrest  on  behalf  of  his  master,  id. 
liability  of  chairman  of  meeting  for,  907. 
action  for,  against  company,  id.     See  Corporation. 
proof  of  the  imprisonment,  id. 

no  imprisonment,  to  prevent  a  person  walking  in  any  but 

one  direction,  id. 
arrest  not  confined  to  corporal  seizure,  id. 
proof  of  detainer  satisfies  allegation  of  arrest,  90S. 
damages,  id. 

no  liability  in  respect  of  remand  by  justice,  id. 
expense  of  quashing  inquisition,  id. 

being  stripped  and  searched  admissible  as  part  of  injury,  id. 
against  co-trespassers,  id. 
defence,  id. 

denial  that  imprisonment  was  defendant's  act,  id.  . 
justification  requires  special  defence,  909. 
justification  on  the  ground  of  felony,  &c,  id. 

statutes  allowing  of  arrest  of  persons  found  committing 
offences,  id. 
under  Pawnbrokers  Act,  1872,  id. 
question  of  reasonable  suspicion  is  for  judge,  id. 
not  guilty  by  statute,  id.,  1119  ei  seq. 
Statute  of  Limitations,  910. 
evidence  in  mitigation,  id. 

FALSE  PRETENCES, 

goods  obtained  by,  940,  941.     See  Conversion  of  Goods. 

FALSE   REPRESENTATION.     See    Deceit,    Action  for ;    Fraud;    Mis- 
representation. 

FALSE  RETURN, 

action  for,  1207  ct  seq.     See  Sheriff'. 

FAST  DAY, 

bill  falling  due  on,  payable  on  previous  day,  360. 

not  to  be  reckoned  in  estimating  time  for  doing  act  in  relation  to  bill, 

382. 
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FATAL  ACCIDENTS  ACT,  1846,  9  &  10  V.  c.  93.     See  Death. 
generally  called  Lord  Campbell's  Act,  796. 

FEES, 

physician  may  sue  for,  when,  511. 

barrister  cannot  sue  for,  580. 

sheriff's  officer  cannot  sue  execution  creditor  for,  id. 

semblc,  sheriff  may  sue  him  for  them,  581. 
excessive,  exacted  by  public  officer,  may  be  recovered  back,  608. 
title  to  an  office  may  be  tried  in  action  to  recover,  609.     See  Money 

had  and  received. 
what  sheriff  entitled  to,  1210. 

FELLOW, 

of  college  of  physicians,  cannot  sue  for  fees,  511. 

FELLOW  SERVANTS, 

liability   of  master   for   negligence  of,    788  ct  seq.     See   Employers 
Liability  Act,  1880  ;  Negligence. 

FELON, 

actionable  to  call  person,  after  he  has  served  his  sentence,  862. 

FELONY, 

unprosecuted,  how  far  bar  to  action,  610,  611,  900,  947. 

carrier  liable  for  loss  by,  624. 

by  servant,  liability  of  carrier  for,  630,  632.     See  Carrier. 

plaintiff  need  not  fix  particular  servant  with,  633. 
when  private  person  may  arrest  on  suspicion  of,  909. 
constable  may  arrest  on  reasonable  suspicion  of,  1123. 

FEME  COVERT.     See  Married  Woman ;    Wife. 

FENCES, 

liability  of  railway  company  for  injury  caused  by  non-repair  of,  781, 

782. 
presumption  of  ownership  of,  920,  921. 
defect  of,  when  answer  to  avowry  in  replevin,  1075. 
obligation  to  repair,  id. 

FERRY, 

proved  by  reputation,  49. 

FERRYMAN, 

is  not  a  common  carrier,  623. 

FESTIVALS, 

of  the  Church  noticed  judicially,  83. 

FICTITIOUS  NAME, 

of  payee  of  bill  of  exchange,  359,  360. 

FINDER, 

of  goods  may  maintain  trover,  953. 

not  liable  in  detinue  if  he  lose  them,  982. 

FINE, 

how  proved,  110. 

by  chirograph  or  indenture,  id. 

stat.  11  &  12  V.  c.  70. ..111. 
Welsh,  proof,  id. 
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FIRE, 

if  promises  destroyed  by,  tenant  still  liable  for  rent,   338. 
proof  of  loss  of  ship  by,  431.     See  Loss. 
policy,  proof  in  actions  on,  453.     See  Insurance. 
negligent  keeping  of,  780  et  seq.     See  Negligence. 

FISHERY, 

use  and  occupation  lies  for  use  of,  340, 

action  lies  for  disturbance  of  exclusive  right  of,  823. 

when  owner  of,  may  maintain  trespass,  916. 

FIXTURES, 

contract  for  erection  of,  not  exempt  from  stamp,  238. 

written  sale  of,  requires  ad  valorem  stamp,  253,  259. 

when  an  interest  in  land  within  the  Stat,  of  Frauds,  s.  4... 31 3. 

removal  of  erections  by  agricultural  tenant,  346. 

value  of,  not  recoverable  as  goods  sold  and  delivered,  546. 

when  recoverable  on  an  account  stated,  622. 
cannot  be  distrained,  though  removable  by  tenant,  889. 
when  fixed  machine  can  be  distrained,  id. 
easily  removable  not  necessarily  part  of  freehold,  911. 

as  hatches,  piles  in  rivers,  id.,  912. 

signboard  or  fascia,  912. 
attached  to  freehold,  trover  does  not  lie  for,  935. 

but  reversioner  may  sue  for,  after  severance,  955. 

as  where  tree  cut  down  by  stranger  during  term,  id. 
right  to  remove,  is  power  coupled  with  interest,  id. 

and  assignable  by  deed,  id. 
when  right  to  be  exercised,  id. 
when  assigned  by  tenant,  956. 
what  tenant  may  remove,  id. 

those  only  may  be  taken  in  execution,  1177. 
right  of  mortgagee  to,  956. 
damages  for  conversion,  967- 
mortgage  of,  when  to  be  registered,  1181,  1182,  1185.     See  Bill  of  Sale. 

FLAG, 

warranty  of,  in  policy  of  marine  insurance,  423.     See  Insurance. 

FOOT  PASSENGERS, 

duty  of,  in  crossing  highway,  767. 

level  crossing  on  railway,  782. 
FORBEARANCE, 

to  sue  third  person,  good  consideration  though  no  binding  contract, 
397. 

FOREIGN  BILL  OF  EXCHANGE.     See  Bill  of  Exchange. 
adhesive  stamp  on,  242.     See  Stamp. 
protest  of,  386.     See  Protest. 

FOREIGN  COURTS.     See  Foreign  Judgments. 

opinion  of  may  be  obtained  where  convention  exists,  122. 

FOREIGN  INSTRUMENTS, 

stamp  when  necessary,  229,  242,  249,  269. 

FOREIGN  JUDGMENTS, 
proof  of,  1 22. 

by  copies  under  seal  of  court,  id. 

if  court  have  no  seal,  by  signature  of  judge,  id. ,  123. 
of  Irish  and  Scotch,  registered  in  C.  0.,  by  certificate,  123. 
grounds  of  Irish,  by  verified  shorthand  note,  id. 
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FOREIGN  JUDGMENTS— continued. 

effect  of,  209. 

conclusive  between  same  parties,  id.,  210. 

where  parties  were  subject  to  its  jurisdiction,  210. 

and  judgment  is  on  the  merits,  211. 

even  although  irregular  under  local  law,  id. 
unless  against  natural  justice,  210. 

or  obtained  by  fraud,  id. 

or  judges  interested,  id. 

or  penalty  for  act  of  criminal  nature,  id. 

or  not  conclusive  in  country  where  given,  id. 

or  in  defiance  of  comity  of  nations,  id. 
mistake  of  English  law  no  defence  to  action  on,  id. 
is  no  merger  of  the  debt  in  this  country,  id. 
payment  of  amount  bars  cause  of  action,  id. 
of  Admiralty,  conclusive,  206. 

FOREIGN  LAWS, 

not  judicially  noticed.  83,  121. 
what  so  regarded,  121. 
proof  of.  id. 

Irish  statutes,  id. 

laws  passed  in  British  colony,  id. 

written,  oral  evidence  admissible  to  prove,  id. 

witness  may  make  text-book,  code,  &c,  part  of  his  evidence,  id. 

court  will  then  give  it  effect,  id. 
witness  must  have  competent  skill,  122. 
competency  of  witness  a  question  for  the  court,  id. 
opinion  of  colonial  or  foreign  court  may  be  had  on  questions  of 
colonial  law,  id. 

FOREIGN  PATENT, 
how  proved,  102. 

FOREIGN  REGISTER, 

public,  provable  by  examined  copy,  99,  132.     See  Register. 
of  marriage,  130.     See  Register. 

FOREIGN  SECURITIES, 
stamp  on,  262—264. 
sale  of,  not  within  S.  of  G.  Act,  1893. ..522,  568. 

FOREIGN  SHIP, 

insurance  on,  without  interest,  417. 

FOREIGN  STATE, 

existence  of,  noticed  judicially,  if  recognized  by  British  Government, 

but  not  otherwise,  80. 
existence  of  war  with,  judicially  noticed,  id. 

FOREIGNER,       . 

illegal  contract  by,  not  enforceable  here,  662. 
wife  of,  not  liable  as  feme  sole,  1159. 

FORFEITURE, 

witness  not  bound  to  answer  questions  which  might  expose  him  to, 

169.     See  Witness. 
of  lease,  not  caused  by  merely  paying  rent  to  third  person,  1012. 

by  disclaimer,  in  pais,  does  not  extend  beyond  a  tenancy  from 
year  to  year,  id. 
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FORFEITURE— continued. 

evidence  in  ejectment  of  forfeiture  of  lease,  1012. 
clause  of  re-entry  to  be  construed  strictly,  id. 
proof  of  lease  proves  right  of  re-entry,  id. 
proof  of  non-performance  of  covenant,  96,  id.,  1016. 
condition  in  sub-lease  that  lessor  and  lessee  may  re-enter — lessee 

may  re-enter  alone,  1013. 
lessor  cannot  re-enter  where  he  has  parted  with  reversion,  id. 

but  termor  who  has  leased  for  his  whole  term  can,  id. 
ejectment  by  assignee  of  lessor,  id. 

what  conditions  are  within  stat.  32  H.  8,  c.  34,  id. 
conditions    of    re-entry   annexed   to  reversion   immediately 

expectant,  id.     See  Conveyancing,  <cc.  Act,  1881. 
right    of    entry    for    condition    broken,    will   not   pass   by 
deed,  id. 

but  may  by  will,  by  stat.  1  V.  c.  26,  s.  3,  id. 
when  reversion  is  severed,  1014. 
notice  of  breaches  of  covenant  must  in  general  be  given,  1016 
et  seq.     See  Convcyancim/  (tail  Law  of  Property  Act.  1881  ; 
Id.  1892. 
but  not  in  case  of  assignment,  &c,  101". 

or  non-payment  of  rent,  id. 
notices  how  to  be  served,  id. 
•evidence  in  case  of  entry  for  non-payment  of  rent  at  common  law, 
1014. 
provisions  of  C.  L.  ?.  Act,  1852,  s.  210,  id.,  1015. 
service  of  writ,  id. 

under  Rules,  1883,  1015. 
half  a  year's  rent  due,  id. 
no  sufficient  distress,  id. 

premises  must  be  searched,  id. 

unless  search  prevented  by  tenant,  id. 
plaintiff's  proof  when  defendant  does  not  appear  at  trial,  id. 
where  plaintiff  assignee  of  reversion,  notice  of  assignment  must 
be  proved,  1013,  1014. 
•evidence  in  case  of  entry  for  other  breaches  of  covenant,  1016. 

notice  of  breach  and  demand  of  compensation  must  be  served,  id. 

See  Conveyancing  and  Law  of  Property  Act,  1881  ;  Id.  1892. 
reservation   of  additional  rent,  on  breach,  does  not  waive  con- 
dition, 1018. 
proviso  for  re-entry  on  winding-up  of  company,  enforceable,  id. 
licence  to  assign,  &c,  does  not  avoid  condition,  id. 
protection  to  purchaser  against  breach  of  covenant  to   insure, 
1019. 
waiver  of.  id. 

where  lease  is  voidable  and  not  void,  id. 

lease  for  years  on  condition  "to  be  void,"  voidable  at  option  of 

lessor,  id. 
so  in  case  of  condition  that  lessor  may  re-enter,  id. 
by  acceptance  of  rent  accruing  after  forfeiture,  with  notice,  id. 
demand  of  such  rent,,  id. 
bringing  action  therefor,  id. 

acceptance  of  rent  after  discharge  of  insolvent,  id. 
lying  by,  no  waiver,  id. 
making  distress,  a  waiver,  1020. 

aliter,  under  C.  L.  P.  Act,  1852,  id. 
jproceedings  in  ejectment  a  final  election,  id. 
where  notice  to  repair  is  a  waiver  of  forfeiture,  in  case  of  a  general 
and  particular  covenant  to  repair,  1021. 
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FORFEITURE— continued. 

waiver  of — continued. 

continuing  breach,  acceptance  of  rent  no  waiver,  1021. 
condition  not  to  underlet,  id. 

actual  waiver  only  applies  to  specific  breach,  1023. 
relief  against,  for  non-payment  of  rent,  1022. 

even  although  landlord  has  re-entered  without  action,  id. 
for  other  breaches  of  covenant,  id.,  1023.     See  Conveyancing 
and  Lav)  of  Property  Act,  1881  ;  Id,.,  1892. 

FORGERY, 

of  bill,  proof  that  party  has  forged  other  bills,  inadmissible  in  action 

against  acceptor,  84,  398. 
of  seal,  opinion  of  witness  admissible  as  to,  177. 
payment  under  probate  of  forged  will,  good,  205. 
when  a  defence  in  actions  on  bills  or  notes,  398. 
of  indorsement  of  cheque  payable  to  order,  406.     See  Cheque. 
recovery  of  money  paid  on  forged  instrument,  603. 

unless  forgery  is  of  bill,  &c,  and  payer  has  been  guilty  of  negli- 
gence or  delay,  id. 
on  banker,  customer  cannot  be  debited,  id. 

unless  alteration  made  in  cheque  by  the  authority  or  negligence 
of  drawer,  id. 
of  power  of  attorney,  as  to  recovery  of  money  obtained  by,  id. 

FOX'S  ACT  (32  G.  3,  c.  60),  840. 

FRAUD, 

oral  evidence  admissible  to  prove,   in  written  instruments,   20,    21. 

See  Oral  Evidence. 
defence  in  action  by  vendor  against  vendee  of  real  property,   326. 
See  Vendor. 
must  be  specially  pleaded,  id. 
employment  of  puffers  at  auction  deemed  to  be,  328. 
in  accepting  bills,  by  one  of  several  partners,  364. 

taking  partnership  security  for  separate  debt  is  evidence  of,   id., 
365. 
in  actions  on  bills,  398. 

proof  of,  puts  plaintiff  on  proof  of  consideration,  399. 
opens  an  adjustment  on  policy,  439. 

a  defence  in  actions  on  policies  of  insurance,  444.     See  Insurance. 
waiver  of,  546. 

goods  obtained  by,  on  credit,  effect  of,  566. 
money  obtained  by,  recoverable  as  money  had  and  received,  606.    See 

Money  had  and  received. 
ground  for  rescission,    only  when  contract  can  be   disaffirmed   and 

other  party  remitted  to  former  state,  607,  1100,  1101. 
when  a  defence  in  contract,  656,  711. 

must  be  specially  pleaded,  and  allegation  specific,  656. 

must  be  concealment  or  deception  with  respect  to  transaction,  id. 

and  what  was  substantially  the  consideration,  id. 
false  representation,  when  made  in  ignorance,  id-. 
fraud  of  agent,  in  course  of  business,  is  fraud  of  principal,  id. 
surreptitious  dealing  with  agent  is  fraud,  id. 
misrepresentation  of  effect  of  deed,  657. 

fraud  means  moral  fraud  and  not  innocent  misrepresentation,  id., 
829. 
but   such   misrepresentation    ground   for   setting  aside  con- 
tract, 329,  330,  id. 
representation  of  fact  of  which  plaintiff  knows  nothing,  657,  829. 
R. — VOL.  II.  S  S 
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FRAUD — continued. 

when  a  defence  in  contract — continued. 

may  consist  in  allowing  party  to  remain  in  error,  657. 

fraudulent  concealment  of  plaintiff's  identity,  id. 

false  description  of  goods  advertised  to  be  sold.  id. 

maker  of  chattel  with  patent  defect  not  guilty  of  fraud,  id. 

bribe  given  to  agent  to  induce  him  to  contract,  058. 
when  infancy  a  defence  to  action  for,  665.  See  Infancy. 
in  action  for  deceit,  when  ground  of  action,   829  et  scq.     See  Deceit, 

Action  for. 
in  case  of  fraudulent  sale  or  transfer  of  goods,   no  property  passes, 

941. 
goods  obtained  by,  no  lien  arises,  973. 
avoids  a  will,  1195.     See  Will. 

when  a  defence  in  action  for  calls,  1038.     See  Joint  Stock  Companies. 
of  wife,  when  ground  of  action,  1159. 

FRAUDS,  STATUTE  OF.     See  Table  of  Statutes. 

agreements  in   writing  under,  may,  it  seems,  be  discharged  orally 
before  breach,  29. 
an  invalid  oral  agreement  does  not  rescind  former  agreement,  id. 
sects.  1,  2... 343. 

apply  only  to  leases  whereby  rent  is  reserved,  id.,  344. 

effect  of,  on  oral  leases,  344. 

the  3  years  excepted  in  s.  2,  must  be  from  the  making,  id. 

oral  lease  may  be  special  in  its  terms,  id. 
effect  of  entry  under  oral  lease  for  more  than  3  years,  id. 
change  created  by  8  &  9  V.  c.  106,  s.  3,  id. 
sect.  4. ..312. 

sale  of  lands  under,  id. 

what  is  an  interest  in  land  under,  id. 

collateral  agreement  how  far  affected  by,  311,  id. 

note  or  writing  must  specify  terms,  314. 

auctioneer's  receipt  for  deposit  must  state  price,  id. 
subject,  terms  and  names  must  appear,  id. 

general  description  of  property  sufficient,  id.,  315. 
contract  made  out  by  letters,  &c,  315. 

whole  correspondence  must  be  considered,  id. 
conditional  acceptances  of  offers,  316. 
approval  of  title,  id. 
offer  may  be  retracted  before  acceptance,  311. 
by  agent,  312. 

quccrc  whether  ratification  of  authority  of,  after  retracta- 
tion of  purchaser's  offer,  binds,  id. 
signature  of  note,  316. 

printed  name  when  sufficient,  id. 

immaterial  in  what  part,  id. 

signature  not  sufficient  where  instrument  incomplete, 

317. 
must  govern  every  material  part  of  instrument,  id. 
when  entry  in  minute  book  binds  company,  id. 
if  signed  as  witness,  qucere  whether  sufficient,  id. 
of  solicitor,  approving  draft,  qucere  if  sufficient,  id. 
by  initials  is  sufficient,  id. 

by  party  to  be  charged  or  his  authorised  agent,  id. 
agent  need  not  be  authorised  in  writing,  id. 
subsequent  recognition  of  authority  of  agent,  sufficient, 

id.,  318. 
one  of  the  parties  cannot  be  agent  for  the  other,  318. 
telegram  may  be  sufficient  memorandum,  id. 


»B' 
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FRAUDS,  STATUTE  OF— continued. 
sect.  4 — continued. 

sale,  of  lands  under — continued. 
signature  of  note — continued. 

sale  by  auction  within  the  statute,  318. 
auctioneer  agent  for  both  parties,  id. 

but  not  long  after  auction,  id. 
by  clerk  of  auctioneer  when  sufficient,  id. 
bidding  may  be  retracted  before  hammer  down,  id. 
by  house  agent,  employed  to  procure  purchaser  for 
land,  insufficient,  id. 
when  an  oral  contract  can  be  enforced,  id.      See   Part   Per- 
formance. 
where  part  performance  of  contract,  319. 
where  contract  incomplete  or  uncertain,   court   cannot 

decree  specific  performance,  id. 
specific  performance  of  written  agreement  subsequently 
varied  orally,  id.,  320. 
when  decreed  with  rectification  of  contract,  320. 
contract  enforced  where  writing  suppressed  by   fraud. 
id. 
where  no  written  contract,  plaintiff  may  sometimes  recover 
on  an  account  stated,  325. 
requires  agreement  for  lease  to  be  in  writing,  343. 
promise  to  answer  for  debt,  &c,  of  another,  476.    See  Guarantee. 
promise  to  marry,  not  within,  491,  492. 
contracts  not  to  be  performed  within  a  37ear,  520. 
that  necessarily  cannot  be,  id. 
for  a  year's  service,  to  be  commenced  on  a  subsequent  day 

within  the  statute,  521. 
although  determinable  by  notice  within  year,  id. 
so  to  be  solicitor  to  a  company,  id. 

not  to  carry  on  trade  during  joint  lives,  id. 
to  maintain  a  child  until  able  to  do  for  himself,  id. 
doubt  arising  from  inconsistent  decisions,  id. 
contract,  though  not  enforceable,  is  existing  contract,  id. 
applies  only  to  contracts  not  to  be  performed  on  either  side, 

id. 
not  taken  out  of  statute  by  part  performance,  id. 
where  whole  of  consideration  has  been  performed  action  lies, 

id.,  522. 
consideration  must  appear  in  memorandum,  522. 
contract  by  executor  to  answer  damages  out  of  his  own  estate, 
1144. 
sect.  6,  revocation  of  wills  under,  1040.     See  Will. 
sects.  7,  8,  no  bar  to  recovery  of  land  conveyed  to  plaintiff's  agent,  320. 
sect.  17,  repealed  and  replaced  by  S.  of  G.  Act,  1893,  s.  4. ..522.     See 
Sale  of  Goods. 

FRAUDULENT  ASSIGNMENT.     See  Sheriff. 

proof  of,    in   action    against   sheriff    for    taking    plaintiff's    goods, 
1179  et  seq. 

FRAUDULENT  DEVISES,  STATUTE  OF  (3  W.  &  M.  c.  12), 
replaced  and  extended  by  11  G.  4  &  1  W.  4,  c.  47. ..1155,  1157. 

FRAUDULENT  REMOVAL.     See  Replevin. 

FREE  WARREN, 

proved  by  reputation,  49. 

owner  of,  may  maintain  trespass,  916. 

ss  2 
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FREIGHT, 

where  there  is  a  loss  of,  within  policy  of  insurance,  436,  437.     See 

Loss. 
what   recoverable   on   contract   of  affreightment,    465    et    seq.     See 

A  ffreightment. 
payments  made  in  advance  of,  not  recoverable  if  ship  lost,  466. 
dead,  meaning  of,  469. 

FRIENDS,  SOCIETY  OF.     See  Quakers. 

FUNERAL  EXPENSES, 

action  for  money  paid  for,  592. 

of  deceased  husband,  necessary  for  infant  widow,  667. 

cannot  be  recovered  in  action  under  the  Fatal  Accidents  Act,  1846... 

797. 
liability  of  executor  for,  1143,  1144.  See  Executor  and  Administrator. 


GAMEKEEPER, 

proof  of  having  appointed,  by  entry  in  books  of  clerk  of  the  peace, 

216. 
charge  against,  of  killing  foxes,  when  slanderous,  839. 
appointment  of,  no  evidence  of  right  to  soil,  1024. 

GAMING, 

all  contracts  by  way  of  gaming  or  wagering  void,  400,  611. 
money  lent  for  playing  at  illegal  game,  not  recoverable,  660. 
nor  money  paid  for  debt  incurred  by,  at  defendant's  request,  587,  id. 
no  consideration  for  promissory  note  given  for  money  so  paid, 
400. 
collateral  security  on  sale  of  land  for  purpose  of  a  lottery,  illegal,  661. 

GAMING  ACTS,  1845,  1892  (8  &  9  V.  c.  109  ;  55  &  56  V.  c.  9).     See 
Table  of  Statutes. 

GAOLER, 

entitled  to  a  demand  of  copy  of  warrant,  1121. 

GARNISHEE  ORDER.     See  Attachment. 

GAVELKIND, 

custom  of,  judicially  noticed,  84. 

co-heir  in,  may  distrain  without  command  of  co-tenant,  1074. 

GAZETTE, 

evidence  of  acts  of  state  published  therein,  191. 
as  proclamations,  or  orders  in  council,  106,  id. 
but  not  of  matters  not  referring  to  acts  of  state,  192. 
as  the  king's  grants,  id. 
appointment  of  officer,  id. 

GENERAL  ISSUE, 

may  not  in  general  be  pleaded,  309. 
by  statute.     See  Not  guilty  by  Statute. 

GENERAL  REGISTER  OFFICE, 

seal  of,  authenticates  ceitificatesof  births,  deaths,  and  marriages,  12/. 

Indian  marriages,  129. 
GESTATION, 

period  of,  presumed  to  be  about  nine  calendar  months,  42,  43. 
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GIFT, 

vesting  in  property  in  case  of,  939  et  seq.     See  Conversion  of  Goods. 

GOOD  FRIDAY, 

bill  falling  clue  on,  payable  on  previous  day,  360. 

not  reckoned  in  estimating  time  for  doing  act  in  relation  to  bill,  382. 

GOODS, 

order  for,  exempt  from  stamp,  234. 
lying  in  dock.  &e.,  aliter,  256. 
delivery  order  and  warrant  for,  stamp  on,  256,  276.     See  Stamp. 
when  like  goods  insured,  are  mixed,  how  property  to  be  ascertained, 

Sale  of  Goods  Act,  1893  (56  &  57  V.  c.  71).  See  Table  of  Statutes. 
action  on  contract  of  sale  of,  517  et  scq.     See  Sale  of  Goods. 
for  not  accepting  goods  sold,  533.     See  Sale  of  Goods. 

goods  bargained  and  sold,  539.     See  Sale  of  Goods. 

not  delivering  goods  sold,  540.     See  Sale  of  Goods. 

goods  sold  and  delivered,  545.     See  Sale  of  Goods. 
document  of  title  to,  under  Factors  Act,  1889,  and  S.  of  G.  Act,  1893... 

517,943. 
what  are  privileged  from  distress,  889  et  seq.     See  Illegal  Distress. 
action  for  conversion  of,  934  et  seq.     See  Conversion  of  Goods. 
when  property  in(   passes  on  sale  of,  935  et  seq.     See  Conversion  of 

Goods. 
gift  and  grant  of,  939  etseq.     See  Conversion  of  Goods. 
bill  of  sale  of,  1180.     See  Bill  of  Sale. 
proof  of  removal  of,  in  action  by  landlord  against  sheriff,  1206. 

GOVERNESS, 

not  a  menial  servant,  512. 

GOVERNOR, 

of  colony,  communications  with,  when  privileged,  174.    See  Witness. 
retired,  may  prove  validity  of  marriage  in  colony,  122. 

GRANT, 

presumption  of,  39  et  seq.     See  Presumption. 
implied,  and  reservation  of  easement,  803,  804,  824. 
word  does  not  imply  covenant,  except  by  statute,  708. 
right  of  support  may  be  acquired  by,  799. 
so  right  of  common,  809. 
way,  812. 

from  crown  may  sometimes  be  presumed,  819. 
right  to  light  and  air,  not  strictly  subject  of,  802. 
of  goods,  vesting  of  property  in  case  of,  939.      See  Conversion  of 
Goods. 

GROWING  CROPS.     See  Crops. 

GUARANTEE, 

for  payment  of  goods  by  third  party  exempt  from  stamp,  237. 
evidence  in  action  on,  476. 

is  a  contract  to  answer  for  payment,  &c,  by  third  person,  id. 
proof  of  the  contract,  Stat,  of  Frauds,  s.  4,  id. 

agreement,  or  note,   or  memorandum,  must  be  in  writing 

and  signed,  id. 
consideration  need  not  appear  on  writing,  id. 
is  a  collateral  undertaking,  leaving  obligation  of  principal 

subsisting,  id. 
statute  applies  to  legal  debts  only,  id. 
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GUARANTEE— continued. 

evidence  in  action  on — continued. 

proof  of  the  contract,  Stat,  of  Frauds,  s.  4 — continued. 
promise  must  be  made  to  original  creditor,  476. 
mere  promise  of  indemnity  not  within  it,  477. 
nor  where  guarantor  has  any  interest  beyond  his  promise,  id. 
agreement  to  sell  on  del  credere  commission  no  guarantee,  id. 
guarantee  given  in  consideration  of  forbearance,  id. 
as  to  the  form  of  the  memorandum,  314,  id. 
suretyship,  on  bill  of  exchange,  47S. 
continuing  guarantee,  revocation,  id. 
what  is  a,  id. 
examples  of,  id. 

effect  of  change  in  a  firm,  to  or  for  whom  given,  id.,  479. 
when  under  hand  only,  is  revocable,  479. 

seats,  where  consideration  is  given  once  for  all,  id. 
not  revoked  by  death  alone  of  guarantor,  id. 

except  as  to  advances  made  after  notice  of  death,  id. 
but  not  as  against  survivor  of  two  joint  and  several 
co-sureties,  id. 
default  of  principal  debtor,  id. 
must  be  proved,  id. 

admissions  by  principal  debtor  are  inadmissible,  id. 
damages,  id. 

for  payment  by  acceptor  of  bill  includes  interest,  id. 
guarantor  entitled  to  benefit  of  composition  from  principal 
debtor,  id.,  480. 
unless  excluded  by  contract,  480. 
where  given  to  A.  as  trustee  for  B.,  A.   can  recover  same- 
damages  as  B.,  id. 
defence,  id. 

want  of  a  written  memorandum  must  be  specially  pleaded, 

310,  id. 
omission  to  enforce  rights  does  not  discharge  surety,  480. 
concealment,  id. 

alteration  of  position  of  parties,  giving  time,  &c,  404,  405r 
481. 
discharge  by  the  creditor  releasing  debtor,  or  varying 
the  surety's  risk,  481. 
must  be    binding  enforceable   contract  with  prin- 
cipal debtor,  id. 
passive  acquiescence  is  insufficient,  id. 
no  discharge  if  right  against  surety  reserved,  id. 
contract  for  suretyship  sometimes  severable,  id. 
where  liability  changed  by  statute  during  pendency  of 

guarantee,  id. 
surety  paying  debt  entitled  to  securities  of  creditor,  482. 
if,   through  laches  of  creditor,  surety  cannot  have 

them,  he  is  released  pro  tanto,  id. 
rules  apply  as  between  acceptor  and  indorser  of  bill 

of  exchange,  id. 
distinction  between  intentional  and  negligent  acts 

of  creditor,  id. 
creditor  not  entitled  to  security   given   surety  by 

debtor,  id. 
case  of  two  sureties,  id. 

creditor  may  surrender  securit}r  to  trustee  in  bank- 
ruptcy of  debtor,  id. 
adjudication,  discharges  surety  for  composition   of 
debtor,  id. 
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GUARANTEE— continued. 

with  respect  to  goods,  483.     See  Warranty. 

action  against  principal  for  money  paid  by  surety,  under,  589.     See- 
Moneij  Paid,  Action  for. 
contribution  by  co-sureties,  id. 
when  surety  can  recover  costs  of  action,  591. 
when  Stat,  of  Limitations  begins  to  ran,  in  case  of,  673.    See  Limita- 
tions, Statutes  of. 

GUARDIAN, 

admissions  by,  not  evidence  against  infant,  69. 

answer  of,  to  bill  in  Chancery,  not  evidence  against  infant,  201. 

holding  over,  a  trespasser  under  6  A.  c.  72... 918. 

in  socage,  possession  b}r,  is  seisin  of  infant,  1024. 


HABEAS  CORPUS, 

ad  testificandum,  156.     See  Witness. 

HANDWRITING, 

of  parties  in  register,  unnecessary  to  call  subscribing  witness  to,  126. 
evidence  of,  of  attesting  witness,  when  requisite,  133.  See  Witness. 
proof  of,  141. 

degree  of  knowledge  of  witness,  id. 
by  having  seen  party  write,  id. 
by  correspondence,  id. 
comparison,  how  far  admissible,  id. 
in  case  of  ancient  writings,  id. 
by  court  and  jury  allowable,  142. 
under  Crim.  P.  Act,  1865,  s.  8,  id. 

either  with  writing  put  in  or  written  for  the  purpose,  id. 
disputed  writing  must  be  produced,  id. 
qualification  of  witness  to  make  comparison,  id.,  143. 
of  drawer  of  bill,  admitted  by  acceptance,  362. 
of  indorser,  by  comparison  with  drawer's  signature,  which  acceptor 

cannot  deny,  371. 
of  drawer,  &c,  by  indorsement,  391. 

HAWKING, 

licence  for,  within  Prescription  Act,  810. 

may  be  exercised  by  servants,  id. 

HEALTH,  BOARD  OF.     See  Board  of  Health. 

HEARSAY, 

general  rule  respecting,  44. 
admissible  in  questions  of  pedigree,  id. 

declarations  of  deceased  parents,  to  prove  legitimacy  or  ages  of 

children,  id. 
declarations    of    family,   descriptions   in    will,    inscriptions   on 

monument,  &c,  id. 
entries  in  family  Bible,  without  proof  of  handwriting,  id. 
as  to  pedigrees,  id.,  45. 
marriage  certificate  kept  by  the  family,  45. 
ring,  worn  with  inscription,  id. 
description  in  deed,  id. 

memoranda  of  parent  as  to  time  of  child's  birth,  id. 
declarations   of  party    as  to   his  own  illegitimacy  inadmissible, 

except  against  himself,  id. 
date  on  tombstones,  id.,  46. 
proceedings  in  sheriffs  court  in  Scotland,  46. 
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HEARSAY— continued. 

admissible  in  questions  of  pedigree — continued. 

recital  in  bill  or  answer  in  Chancery,  or  in  family  conveyance,  46. 

cancelled  will,  id. 

declarations  need  not  be  contemporaneous  with  facts,  id. 

but  stricter  proof  required  in  proving  recent  events,  id. 

declaration   of  parent   not    evidence   to   prove    defence    of 
infancy,  id. 
general  reputation,  id. 

unless  witness  received  evidence  from  some  individual,  id. 
of  what  persons  admissible,  id. 

of  deceased  husband  as  to  legitimacy  of  wife,  47. 
of  wife  as  to  her  husband's  family,  id. 

but  not  of  her  father,  id. 
of  illegitimate  relations,  or  servants,  inadmissible,  id. 
of  deceased  person  as  to  his  own  marriage,  id. 
of  deceased  mother,  as  to  non-access,  inadmissible,  id. 

but  admissible  to  prove  birth  of  child  before  marriage,  id. 
of  parents,  of  bastardy,  admissible  as  evidence  of  conduct,  id. 
relationship  of  the  declarant  must  first  be  proved  to  satisfaction 

of  judge,  id. 
old  depositions  in  a  suit,  not  proved  aliunde  to  have  been  made 

by  relations,  inadmissible,  id. 
no  objection  that  declarant  stood  in  pari  casu  with  the  person 

who  tenders  the  evidence,  id. 
declarant  must  be  dead,  48. 
inadmissible  post  litem  motam,  id. 

though  not  known  to  declarant,  id. 
need  not  be  an  actual  suit,  id. 
admissible  to  prove  actual  rights,  and  rights  in  nature  of  such,  id. 
grounds  of  admissibility,  id. 
custom  and  extent  of  a  manor,  id. 
reputed  manor  which  once  existed,  id. 
common  by  cause  of  vicinage,  or  otherwise,  id. 
custom  in  borough  corporate  to  exclude  foreigners,  id. 
boundary  between  parishes,  &c,  id. 
parish  modus,  id. 
parochial  chapelry,  id. 

toll  traverse,  ferry,  or  county  bridge,  id.,  49. 
several  fishery,  right  of  free  warren,  49. 
customary  heriot,  id. 
liability  to  repair  county  bridge,  id. 
inadmissible  to  prove  prescriptive  private  right,  id. 

or  exemption  of  sheriff  from  performance  of  public  duty,  id. 
admissibility  of  parish  and  county  maps,  id. 
tradition  of  particular  fact  inadmissible,  50. 

declarations  of  deceased  occupier   of  land,  on   question  of 
public  way,  id. 

declarations  of  deceased  lord  of  manor,  as  to  his  waste,  id. 
ancient  entries,  or  orders  of  justices  in  sessions,  on  questions  of 

locality,  admissible,  id. 
ancient  leases,  id. 

award  inter  alios  inadmissible  to  prove  boundaiy,  id. 
finding  of  jury  on  commission  to  ascertain  bounds,  id. 
decree  or  inquest  of  office  lawfully  authorised,  id. 
rule  as  to  the  parties  from  whom  the  declarations  proceed,  id. 

in  cases  not  strictly  public,  id. 
strictly  public,  id. 

user  need  not  be  shown,  51. 

must  not  be  post  litem  motam,  id. 
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HEARSAY — continued. 

admissible  to  prove  actual  rights.  &c. — continued. 
rule  as  to  parties,  &c. — continued. 

distinction  where  two  suits  on  different  customs,  51. 
inadmissible,  if  declarant  still  alive,  id. 
admissible,  when  part  of  the  transaction,  id. 
to  show  animus  of  equivocal  act,  52. 
declarations  by  debtor  leaving  home,  id. 

at  time  of  making  payment  or  assignment,  id. 
answers  to  letters  to  prove  his  knowledge  of  the  state  of  his 
affairs,  id. 
declarations  of  drawee  on  presentment  of  bill,  id. 
instructions  to  solicitor,  to  prove  consideration  of  conveyance,  id. 
declarations  of  party  felling   timber,  to   rebut  presumption  of 
ownership,  id. 
of  plaintiff  at  time  of  assault,  id. 
of  wife  at  time  of  elopement,  id. 
as  to  period  of  gestation,  id. 

of  plaintiff  in  conversation  with  defendant,  if  part 
of  res  gestec,  53. 
but  act  done  not  qualified  by  subsequent  declara- 
tions made  alio  intuitu,  id. 
of  obligee  as  to  part  payments,  id. 
of  third  persons,  as  to  character,  87,  185. 
not  every  declaration  admissible  because  accompanying  an 

act  of  the  speaker,  53. 
declarations  sometimes  receivable,  per  se,  as  a  claim,  id. 
acts  or  assertions  of  ownership,  id. 
by  old  leases  or  counterparts,  id. 

by  entry,  in  court  rolls,  of  licences  to  prescriptive  rights,  54. 
by  old  table  of  tolls  admissible,  id. 

aliter,  mere  entries  in  corporation  books,  of  orders  to  grant 
leases,  &c,  id. 
entries  made  by  persons  in  their   own  favour  inadmissible  for 
themselves  or  their  representatives,  id. 
of  receipt  of  rent  to  prove  title,  id. 
survey  of  manor  by  owner  no  evidence  against  stranger,  id. 
aliter,  where  taken  by  person  under  whom  both  parties 
claim,  id. 
must  be  accompanied  by  actual  exercise  of  right,  id. 
admissible,  of  persons  having  no  interest  to  misrepresent,  id. 

declarations  of  deceased  rector,  &c,  admissible  for  successor,  id. 

so  of  custom  to  appoint  church  wardens,  55. 
but  mere  absence  of  interest  not  sufficient  to  make  declarations 

of  deceased  party  evidence,  id. 
declarations  of  testator  as  to  intention,  where  fraud,  &c,  alleged,  1 46. 
where  ambiguity,  31. 
bejorc  execution,  to  prove  then  state  of  instrument,  146. 

secus,  after  execution,  id. 
to  prove  contents  of  lost  will,  id. 

or  what  papers  constitute  will,  id. 
admissible,  of  persons  against  their  own  interest,  55. 

though  some  of  the  facts  not  within  their  own  knowledge,  id. 
must  be  against  interest  when  made,  id. 
and  against  pecuniary  interest,  56. 
inadmissible  of  priest,  of  having  celebrated  irregular  marriage,  id 
admissible  of  steward,  of  entries  of  money  received  by,  id.. 
of  receiver,  receipts  for  rent  by,  id. 
of  master  of  vessel,  bill  of  lading,  id. 
of  agent  paying  over  rent  to  principal,  id. 
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HEARSAY — continued. 

admissible,  of  persons  against  their  own  interest — continued. 
receipt  given  to  surety  by  deceased  creditor,  56. 
of  deceased  occupier  of  land,  as  to  his  landlord,  id.,  57. 
declaration  by  deceased  copyholder  that  he  held  only  for  life,  56. 
of  person  managing  estate,  as  to  another's  interest,  57. 
written  attornment  by  tenant  in  possession,  to  prove  seisin,  id. 
of  deceased  person  as  to  amount  of  rent,  id. 
oral  declaration  as  admissible  as  a  written  one,  id. 
of  deceased  collector  of  rates,  entries  of  money  received  by,  id. 
so  of  deceased  clerk  as  against  his  surety,  id. 
of  land-tax  collector,  to  show  occupation,  id. 
of  deceased  accountant,  id. 
ancient  minister's  and  receiver's  accounts,  id.,  58. 
old  accounts  by  officers  of  corporation,  of  receipt  of  tithe,  57. 
party  making  the  declarations  must  appear  to  be  dead,  58. 

not  sufficient  that  he  is  abroad,  id. 
even  though  declarant  is  a  party  or  a  privy  to  the  suit,  59. 

as  to  rebut  Stat,  of  Limitations,  or  prove  a  loan,  id. 
it  must  distinctly  appear  to  what  entry  refers,  id. 
of  person  making  entries,  &c,  in  discharge  of  his  ordinary  business 
or  office  admissible  after  his  death,  id. 
solicitor's  clerk,  id. 
books,  id. 
collector's  clerk,  id. 

banker's  ledger,  60,  124.     See  Banker's  Books. 
notary's  clerk,  60. 
shopman,  id. 

shop  book  not  evidence  beyond  a  year  (7  J.  1,  c.  12),  id. 
contemporary  oral  declarations  in  regular  course  of  business,  id. 
must  be  duty  to  do  act,  and  make  record  of  it,  61. 
entry  not  evidence  of  extraneous  fact,  id. 
distinction  between  declarations  against  interest,  and  those  made 

in  the  course  of  business,  id. 
quaere,  whether   distinction    between  declarations   in   course  of 
business  and  course  of  duty,  id. 
proof  of  marriage  by,  1026.     See  Marriage. 

HEDGE, 

presumption  as  to  ownership  of,  920,  921. 

HEIR, 

may  give  in  evidence  verdict  for,   and  is  bound  by  verdict  against 

ancestor,  193. 
cannot  have  trespass  before  entry,  917. 

but  entry  of  relates  back  as  against  wrong-doer,  918. 
evidence  in  action  for  recovery  of  land  by,  1023. 
at  common  law,  1024. 
under  stat.  3  &  4  W.  4,  c.  106,  id. 

where  total  failure  of  heirs  of  purchaser  (22  &  23  V.  c.  35,  s.  19),  id. 
takes  freeholds  only  by  conveyance  from  executor,  &c,  where 
ancestor  died  after  Dec.  31st,  1897. ..1023, 1024, 1048. 
proof  of  conveyance,  135  et  scq.,  1024. 
proof  of  seisin,  1024. 

what  acts  are  evidence  of,  id.,  1025. 
proof  of  descent,  1025. 

evidence  of  there  being  no  intermediate  heirs,  id. 
sufficient  evidence  that  they  cannot  be  discovered,  id. 

or  that  they  have  made  no  claim,  id. 
in  case  of  collateral  descent,  id. 
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HEIR — cont  in  ucd. 

evidence  in  action  for  recovery  of  land  by — continued. 
proof  of  marriage,  1025  et  scq.     See  Marriage. 
defences,  1034. 

illegitimacy,  id. 

proof  of  marriage  being  void,  id. 

rules  as  to  presumptive  evidence  of  non-access,  id.,  103.".. 
where  wife  was  separate,  1035. 
presumption  of  bastardy  after  judicial  separation,. 

id. 
neither  husband  nor  wife  can  prove  non-access,  id. 
rules  as  to  presumption  of  gestation,  42. 
declarations  of  deceased  persons  as  to,  47. 

of  parents  inadmissible  to  prove  illegitimacy,  id. 
but  admissible  to  prove  birth  before  marriage,  id. 
ante-nuptial  issue  of  Englishman  domiciled  in  Scotland 
cannot  inherit  English  freehold,  1035. 
nor  can  parent  inherit  from  such  issue,  id. 
how  far  English  marriage  can  be  dissolved  or  declared 

null  by  foreign  court,  id..  1036.     See  Marriage. 
Legitimacy  Declaration  Act,  21  &  22  V.  c.  93.. .1036. 
proof  of  a  will,  145  et  scq.     See  Will. 
of  copyhold,  evidence  in  action  tor  recovery  of  land  by,  1043.     See 

Recovery  of  Land. 
evidence  in  action  against,  on  bond,  &c,  1155. 
evidence  of  heirship,  1025,  id. 

conveyance  from  executor,  &c,  where  death  after  Dec.  31st, 
1897,  id. 
evidence  of  defence  of  ricns  ]jer  descent,  1156. 
seisin  of  ancestor,  how  proved,  1024,  id. 
what  defendant  may  show  under,  1156. 
evidence    on   defence  of   riens  per  devise   or  descent,    what    are 
assets,  id. 
when  reversion  in  mortgagor  is  legal  assets,  id: 
copyhold  in  fee  not  assets,  id. 
estate  pur  autre  vie  made  assets  by  statute,  id. 
reversion  expectant  on  estate  tail  not  assets,  id. 

for  life,  quasi  assets,  id. 
reply  at  common  law,  id. 

_  under  stat.  11  G.  4  &  1  W.  4,  c.  47,  s.  7,  id. 
plaintiff's  proofs  when  issued  joined  on  this  reply,  id. 
evidence  in  action  against  heir  and  devisee,  id.,  1157. 

effect  of  stat.  11  G.  4  &  1  W.  4,  c.  47. ..1157. 
under  devise  to,  he  takes  by  devise  and  not  by  descent,  1156. 

HEIR-APPARENT, 

to  the  crown,  restrictions  on  actions  against,  684. 

HERALD, 

communications  to  not  privileged  from  disclosure,  174. 

HERALD'S  BOOKS, 

effect  of,  216. 

evidence  of  facts  therein  recorded  in  matters  of  pedigree,  id. 
but  pedigree  deducible  from  these  books  inadmissible,  id. 
HERIOT, 

may  be  proved  to  be  due  on  death  of  tenant,  though  not  expressed  in 

lease,  26. 
proved  by  reputation,  49. 
as  to  property  of  lord  in,  952. 
Stat,  of  Limitations  with  regard  to,  1052,  1059. 
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HIGHWAY.     See  Way. 

private  person  cannot  abate  obstruction  to,  748. 

unless  he  has  sustained  special  damage,  id. 
anything  newly  made  near,  so  as  to  be  dangerous  to,  is  nuisance,  752. 

but  may  be  dedicated,  subject  to  nuisance,  id. 
right  of  owners  of  adjoining  land  to  go  on,  812. 
in  action  for  disturbance  of,  plaintiff  must  show  damage,  820. 
dedication  of,  to  the  public,  817.     See  Way, 

may  be  limited,  818. 
right  of  public  to  whole  width  of,  819. 
when  owner  of  soil  of,  may  maintain  trespass,  915,  916. 
ownership  of  soil  under,  918,  919.     See  Trespass. 
presumption  of  ownership  of  waste  adjoining,  918. 
railway  taking  land  under,  must  pay  compensation,  927. 

HIGHWAY  ACTS,   5  &  6  W.   4,   c.   50,   and   27  &  28  V.  e.  101.     See 
Table  of  Statutes. 
rule  of  the  road  under,  767. 
do  not  affect  mode  of  dedicating  highway,  819. 

"  HIRE  SYSTEM," 

purchase  of  goods  on,  meaning  of,  1188. 
vesting  of  property  under,  id. 
Bills  of  Sale  Acts  do  not  apply  to,  id. 

unless  a  mere  device  for  a  security,  id.,  1189. 

HISTORY, 

general,  when  evidence,  218. 

HOLDING  OVER, 

damages  recoverable  by  landlord  against  tenant  for,  738.     See  Double 

Value,  Action  for. 
tenant  holding  over  may  maintain  trespass,  914. 
yearly  tenancy  created  by,  and  payment  of  rent,  998. 
tenant  holding  over  after  notice  to  quit,  but  not  paying  rent,  not 

liable  to  distress,  1070. 

HONOUR, 

acceptance  of  bill  for,  389. 

persons  paying  bill  for,  may  sue  for  money  paid,  589. 

HORSE, 

evidence  in  action  on  warranty  of,  484. 

when  plaintiff  may  rescind  contract,  485. 
when  horse  may  be  returned,  id. 

horse  must  be  returned  as  received,  in  reasonable  time,  id. 
when  contract  is  rescinded  with  defendant's  assent,  id. 
when  there  is  fraud  in  seller  which  avoids  contract,  id. 
or  condition  in  contract  authorising  return,  id. 
what  plaintiff  must  prove,  id. 

receipt   containing    warranty    admissible    without    stamp, 

237,  id. 
what  amounts  to  warranty,  485. 

representation  at  sale  generally  equivalent  to,  id. 

though    it    may    be    only    expression    of    seller's 
opinion,  id. 
warranty  where  there  is  a  patent  defect,  486. 

governed  by  terms  hung  up  at  repository,  id. 
limited  as  to  time,  id. 

where  horse,  before  time  expired,  too  injured  to  be 
returned,  id. 
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HORSE — continued. 

evidence  in  action  on  warranty  of — continued. 
what  plaintiff  must  prove — continued. 

servant  of  horse  dealer  employed  to  sell,  has  authority  to- 

warrant,  486. 
how  far  confined  to  servants  of  horse  dealers,  id.,  487. 
servant's  declarations  at  time  of  sale  admissible,  69,  id. 
breach,  487. 

meaning  of  term  "  sound,"  id. 
what  amounts  to  unsoundness,  id. 
scienter  need  not  be  proved,  488. 
damages,  id. 

when  horse-keep  may  be  recovered,  id. 

Avhen    costs    of    defending    action    by    purchaser   may    be- 

recovered,  id. 
measure  of,  in  case  of  re-sale,  id. 
in  respect  of  liability  to  a  subvendee,  489. 
liable  for  natural  consequences  of  breach,  id. 
injury  caused  by  infection,  id. 
acceptance  of,  by  buyer,  within  S.  of  G.  Act,  1893,  s.  4... 523. 
within  the  Dogs  Act,  1865  (28  &  29  V.  c.  60)... 778. 
statutes  relating  to  sale  of,  947. 
livery  stable-keeper  has  no  lien  on,  for  keep,  971. 
but  inn-keeper  and  trainer  have,  id. 

HOUSE, 

liability  for  rent  of  furnished,  let  in  untenantable  state,  341.  See- 
Use  and  Occupation. 

when  landlord  liable  for  letting,  in  unfit  state  for  habitation,  342. 

what  amounts  to  a  nuisance  to,  749.     See  Nuisance. 

occupier  of,  bound  to  rail  in  area  of,  752. 

right  to  support,  how  acquired  for,  799,  800.     See  Support  of  Land. 

when  action  lies  for  pulling  down  neighbouring  house,  whereby 
plaintiff  is  injured,  id. 

measure  of  damages  in  trespass  for  pulling  down,  925. 

HOUSE  OF  COMMONS  ;  HOUSE  OF  LORDS.     See  Parliament. 

HUNDREDORS, 

action  against,  for  damage,  now  abolished,  1168.     See  Riot. 

HUNTING, 

licence  for,  within  Prescription  Act,  810. 
and  may  be  exercised  by  servants,  id. 

HUSBAND, 

declarations  of  deceased,  as  to  legitimacy  of  wife,  admissible,  47. 
See  Hearsay. 

when  liable  on  admissions  of  wife,  72. 

declarations  of  wife,  when  admissible  for,  id. 

admissions  of,  seem  not  evidence  in  action  in  respect  of  wife's  separate- 
estate,  id. 

may  sue  banker  for  money  of,  deposited  by  wife,  94. 

when  incompetent  witness  for  or  against  his  wife,  162,  163.  See 
Witness. 

not  liable  for  use  and  occupation  of  his  wife,  dum  sola,  338. 

liability  on  indorsement  of  bill  by  wife,  372. 

liability  of,  for  goods  supplied  to  wife,  560  et  seq.     See  Wife. 
on  account  stated  by  wife,  621. 

may  sue  on  account  stated  with  wife,  id. 

liable  for  double  value,  on  holding  over  of  wife,  dum  sola,  739,  740. 


1342  Index. 

H  USBAND— continued. 

seised  jure  uxoris,  and  holding  over  without  consent,  a  trespasser  by 

stat.  G  A.  c.  72... 918. 
judgment  in  ejectment  against  wife,  not  evidence  against  husband 

in  trespass  for  mesne  profits,  932. 
incompetent  to  prove  non-access,  1035. 
declarations  inadmissible  to  bastardise  children  born  after  marriage, 

47. 
actions  by  and  against,  1157  ct  seq.     See  Husband  and  Wife. 
effect  of  abjuration  or  transportation  of,  on  liability  of  wife,  1160. 
as  to  right  of,  to  enter  wife's  house,  1161. 

to  sue  wife  for  money  lent,  &c,  1167. 
may  contract  with  wife,  id. 

HUSBAND  AND  WIFE.       See   Married    Woman;    Married    Women 's 
Property  Act,  1882  ;  Separate  Estate. 
legality  of  agreement  between,  to  live  separate,  1161. 
actions  by  and  against,  1157. 

claims  by  and  against  may  be  joined  with  claims  by  or  against 

either  separately,  id. 
for  ante-nuptial  debts  of  wife,  id.,  1158.     See  Married  Women's 

Property  Act,  1882. 
husband  liable  for  tort  of  wife  committed  during  coverture,  1158, 
1159. 
not  at  common  law  for  fraud  of  wife  connected  with  contract, 
1159. 
qucere,  as  to  false  representations,  id. 

HUSBANDRY, 

bad,  action  for,  343.     See  Waste  and  Bad  Husbandry, 
good,  obligation  to,  how  it  arises,  347. 

breach  of  covenants  for,  726.     See  Covenant. 

HYPOTHECATION, 

of  ship,  doubtful  whether  it  gives  insurable  interest,  418. 

of  part  of  cargo  by  master,  475. 

of  cargo,  when  not  within  the  Bills  of  Sale  Acts,  1187. 


IDENTITY, 

proof  of,  in  proving  proceedings  in  Chancery,  114. 
by  witness  who  has  seen  handwriting,  id. 
by  intrinsic  evidence,  id. 
proof  of,  on  marriage  of  parties,  126. 
register  no  proof  of  identity,  id. 
some  one  present  at  marriage  must  be  called,  id. 

or  handwriting  of  parties  proved,  id. 
similarity  of  names  evidence  of,  id. 
photographic  likeness  admissible,  id. 
proof  of,  of  party  executing  deed  or  signing  bill.  136,  137. 
similarity  of  name  prima  facie  evidence  of,  137. 
that  defendant  had  spoken  of  contents  of  deed,  evidence  of,  id. 
of  bond,  742. 
of  parties  in  action  for  malicious  prosecution,  867. 

IDIOTS, 

incompetent  witnesses,  163. 
incapable  of  making  wills,  1039. 

IGNORANCE.     See  Money  had  and  received. 

of  fact,  money  paid  under,  may  be  recovered  back,  604. 
secus  if  of  law,  id. 
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ILLEGAL  DISTRESS.     See  Replevin. 
action  for,  885. 

where  no  rent  due,  id. 

form  of  the  action,  id. 
after  tender  of  rent,  886. 

before  distress,  makes  taking  unlawful,  id. 
before  impounding,  makes  detention  unlawful,  id. 
tender  after  impounding,  too  late,  id. 
form  of  action,  id. 

tenant  may   maintain  trespass  for  subsequent  removal   of 
distress,  id. 
after  former  distress  for  same  rent,  id. 

second  distress  unlawful  if  former  abandoned  voluntarily,  id. 
aliter,  if  mistake  as  to  value  of  goods,  id. 

or    tenant    prevented    first    distress    from    being 
realised,  id. 
landlord  may  re-enter,  where  withdrawal,  on  agreement  to 

pay  instalments,  which  were  not  paid,  id. 
form  of  the  action,  id. 
by  reason  of  bailiff  being  uncertified,  887. 

rules  as  to  certificates,  id. 
illegality  owing  to  time  of  making  distress,  id. 

must  be  made  between  apparent  sunrise  and  sunset,  id. 

except  for  trespass  damage  feasant,  id. 
can  now  be  made  after  expiration  of  tenancy,  id. 
and  by  executors  of  deceased  landlord,  id. 
illegality  owing  to  place  of  making  distress,  id. 
must  be  made  on  premises  demised,  id. 

"except  where  goods  fraudulently  removed,  888. 
or  in  case  of  cattle  on  land  appurtenant,  id. 
illegality  from  manner  of  entering  to  distrain,  id. 
entry  must  be  made  in  usual  way,  id. 

or  landlord  becomes  trespasser,  ab  initio,  id. 
outer  door  may  not  be  broken  open,  id. 
as  to  entry  through  window,  id. 
where  broker  in  possession  has  been  forcibly  expelled,  he 

may  recover  possession  by  force,  id. 
abandonment  of  distress  a  question  of  fact,  id. 
illegality  from  nature  of  goods  taken — privileged  goods,  8S9. 
things  annexed  to  freehold,  id. 
what  annexation  sufficient,  id. 
things  delivered  to  person  to  be  carried,  &c. ,  in  the  way  of 

trade,  id. 
goods  sent  to  carrier  to  be  carried,  id. 

only  when  on  premises  occupied  by  him,  id. 
pledge  with  pawnbroker,  id. 
furniture  deposited  at  depository  warehouse,  id. 
the  things  must  have  been  sent  by  owner,  890. 
looms,  materials,  &c,  in  woollen,  &c,  manufactures,  id. 
gas  meters  and  stoves  let  by  gas  company,  id. 
rolling  stock  on  railway,  &c,  id. 
in  case  of  tenancy  under  46  &  47  V.  c.  61. ..879,  id. 
machinery  let  to  tenant,  890. 
live  stock  taken  for  breeding  purposes  only,  id. 
goods  of  lodgers,  id.     See  Lodgers'  Goods  Protection  Act. 
cocks  and  sheaves  of  corn,  &c,  891. 

now  altered  by  statutes,  id. 
things  in  actual  use,  892. 

exemption  as  to  clothes,  bedding  and  tools,  value  51.,  id. 
animals/crre  natune,  id. 
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ILLEGAL  DISTRESS— continued. 
action  for — continued. 

illegality  from  nature  of  goods  taken — privileged  goods — contd. 
goods  in  custody  of  the  law,  892. 

but  growing  crops  may  be  seized  if  no  other  sufficient 

distress,  id. 
on  goods  of  bankrupt,  limited  to  six  months'  rent,  id. 
applied  to  administration  of  estate  of  50/.  debtor,  id.T 
893. 
and  deceased  insolvent,  id. 
of  company  in  liquidation,  893. 

protects  property  of  company,  only  when  they  are 
tenants,  id. 
goods  conditionally  privileged,  id. 

beasts  that  gain  the  land  and  sheep,  id. 
instruments  of  husbandry,  id. 

of  a  man's  occupation,  id. 
growing   crops  seized  and  sold  under  execution  under 

14  &  15  V.  c.  25,  id. 
in  case  of  tenancy  under  46  &  47  V.  c.  61... 879,  id. 
live  stock  taken  for  feeding  at  fair  price,  893. 
fair  price  need  not  be  in  money,  id. 
cattle  on  land,  on  contract  for  exclusive  right  of 
feeding  for  four  weeks  not  within  section,  id. 
effect  of  taking  conditionally  privileged  goods,  id. 
goods  cannot  be  taken    contrary   to   express  agreement  of 
landlord,  894. 
damages,  id. 
defence,  id. 

effect  of  not  guilty  by  statute,  id. 

defence  that  goods  had  been  fraudulently  removed  must  be- 
specially  pleaded,  id. 
when  landlord  liable  for  acts  of  bailiff,  id.,  895. 

may  sell  distress  lor  the  expenses,  895. 
ILLEGALITY, 

may  be  puoved  by  oral  evidence,  21.     See  Oral  Evidence. 

not  presumed,  43,  95,  96. 

a  defence  in  use  and  occupation,  343. 

when  a  defence  in  actions  on  bills  of  exchange,  398. 

in  the  concoction  or  transfer  of  a  bill,  if  proved,  puts  the  holder 

on  proof  of  consideration,  399. 
in  consideration,  id.     See  Consideration. 
of  risk,  in  action  on  marine  policy,  446. 
no  contribution  for  expense  of  doing  illegal  act,  590. 

exception  where  plaintiff  did  not  know  illegality,  id.    See  Money 
paid. 
under  Directors'  Liability  Act,  1890,  s.  5... 833. 
where  money  paid  in  pursuance  of  illegal  contract  may  be  recovered,. 

611.     See  Money  had,  and  received. 
a  defence  in  contract,  658. 

must  be  specially  pleaded,  id. 

but  conspiracy  to  defraud  will  not  be  enforced,  though  not 
pleaded,  id.,  660. 
if  consideration  in  part  illegal,  good  defence,  658. 
where  consideration  legal,  illegal  promises  alone  void,  id. 
maxim  "  In  pari  delicto  potior  est  conditio  dcfcndentis"  applies, 
id. 
when  plaintiff  and  defendant  are  in  pari  delicto,  id. 
in  action  for  work  and  labour,  659. 

if  done  in  violation  of  Act  of  Parliament,  id. 
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ILLEGALITY— continued. 

a  defence  in  contract — continued. 

in  action  for  work  and  labour — continued. 

surveyor  of  highways  using  his  horses  on  roads,  659. 
officers  of  local  boards  contracting  with  board,  id. 
printer,  &c,  of  newspaper  making  false  affidavit,  id. 
printer  of  immoral  and  libellous  book,  id. 
promise  to  indemnify  plaintiff  for  publishing  libel,  and  defending 
action,  void,  id. 
contract  amounting  to  maintenance,  id. 
so  promise  that  company  shall  apply  their  funds  in  a  manner 

not  authorised  by  their  private  Act,  id. 
so  contract  of  compauy,  if  ultra  vires,  id. 
unregistered  company  for  gain,  when  illegal,  id. 

then  action  will  not  lie  on  its  contract  or  note,  id.,  660. 
mutual  societies  are  within  same  rule,  660. 
money  club  illegal  when  members  exceed  20..  id. 
as  to  contract  by  company  in  liquidation,  95,  id. 
so  money  expended  on  unlicensed  theatre,  659. 
so  illegal  disbursements  by  agent,  660. 
so  parliamentary  expenses  not  made  by  expense  agent,  id. 
so  commission  of  broker  or  agent  where  Stamp  Act,  1891,  not 
complied  with,  250,  251,  id.,  661. 
broker  cannot  charge  premiums  paid  in  respect  of  unstamped 
marine  policy,  268,  661. 
money  won  at  lottery  not  recoverable,  660. 
nor  lent  to  play  at  illegal  game,  id. 
nor  to  pay  lost  bet,  587,  id. 
nor  paid  at  request  of  defendant,  in  fulfilment  of  wagering 

contract,  id. 
nor  is  defendant  liable  on  promissory  note  given  for  money 
so  paid,  400. 
conditions  of  sale  avoiding  or  indemnifying  against  stamp  objec- 
tions void,  223. 
no  action  lies  for  refusing  to  give  possession,    for  blasphemous 

lectures,  of  rooms  let,  661. 
value  of  goods  sold  for  illegal  purposes  irrecoverable,  id. 
collateral  security  on  illegal  sale,  illegal,  id,. 
distinction   between  contravening  laws  for  protection  of  public 
and  for  purposes  of  revenue,  id. 
contract    not    necessarily    void    though    penalty    incurred 

thereby,  id. 
non-delivery  of  a  ticket  to  purchaser  of  coals,  id. 
foreigner    selling    goods    to    British   subject   abroad,    may 
recover,    though   he  knew  of  intention  to  smuggle, 
662. 
so  brewer  delivering  beer  to  unlicensed  publican,  id. 
contract   having   tendency   to   affect   administration    of   justice 
illegal,  661. 
tints  agreement  not  to  prosecute  for  criminal  offence,  id. 
even  in  case  merely  of  obstruction  ol  highway,  id. 
and  where  judge  consents  to  compromise,  id. 
in  absence  of  such  agreement  securities  enforceable,  id. 
but  it  may  be  inferred  from  the  circumstances,  id. 
cornorate    body    liable    for    money   lent,    though    ultra    vires, 
662. 
so  trustees  lending  money,  ultra  vires,  may  sue,  id. 
contract  for  work,  goods,   &c,    not  made  with  reference  to    lawful 
weights,  &c,  void,  id. 
so  contract,  &c,  made  by  false  weight,  scale,  &c,  id. 
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ILLEGALITY— continued. 

sale  of  spirituous  liquors.  &c.  662. 

24  G.  2,  c.  40,  aud  25  &  26  V.  c.  38,  id. 

cases  where  statutes  apply,  id. 
where  bill  given  for  spirituous  liquors  is  void,  id 
publican  cannot  recover  for  sale  to  intoxicated  person,  id.,  663. 
of  ale,  &c,  consumed  on  premises,  not  subject  of  action,  663. 
contracts  on  Sunday  illegal,  29  C.  2,  c.  7 ...id. 
sale  and  warranty  ot  horse  by  dealer,  id. 

illegal,  though  made  by  agent,  and  at  request  of  party  objecting, 
.     id. 

to  make  it  illegal,  contract  must  be  complete  on  Sunday,  id. 
subsequent  promise  on  another  day  will  support  action,  id. 
hiring  of  a  servant  on  Sunday,  good,  id. 
so  a  guarantee  given  for  tradesman's  traveller,  id. 
enlisting  soldier,  id. 

neither  farmer  or  barber  within  statute,  id. 
contract  by  bankrupt,  id. 

promise  to  pay  debt  barred  by  bankruptcy,  now  legal,  id. 
but  is  nudum  'pactum,  664. 

sccus,  if  founded  on  good  consideration,  id. 
agreement  affecting  proceedings  in  bankruptcy,  void,  663. 

so  promissory  note  to  induce  creditor  to  forbear  opposition, 

void,  id. 
so  guarantee  for  payment  of  such  notes,  id. 
agreement  contrary  to  policy  of  Winding-up  Acts  void,  664. 
contract  in  restraint  of  trade,  id. 

in  general  bad  as  against  public  policy,  id. 
what  restraints  are  lawful,  id. 

must  be  for  good  consideration,  id. 

no  question  as  to  adequacj'  of  consideration,  id. 
must  not  be  greater  than  necessary  for  protection,  id. 
contract  may  be  divisible,  part  good,  part  bad,  id. 
distance  measured  as  crow  flies,  id. 
as  to  trades  unions,  id. 
immorality,  665. 

price  of  obscene  and  libellous  prints  irrecoverable,  id. 
cases  of  contracts  with  prostitutes,  id. 
bond  to  concubine,  id. 
in  cases  of  illegal  sale  or  transfer  of  goods,  no  property  passes,  941. 

ILLEGITIMACY, 

declarations  of  party,  as  to  his  own,  how  far  admissible,  45. 

of  parents  as  to,  47.     See  Hearsay. 
must  be  proved  by  party  asserting,  96. 
parish  register  admitted  as  evidence  of,  220. 
proof  of,  in  ejectment  by  heir-at-law,  1034.     See  Heir. 

IMBECILITY, 

of  testator  avoids  will,  1039. 

IMMORALITY, 

when  a  defence  in  an  action  for  breach  of  promise  of  marriage,  493. 

of  contract,  664.     See  Illegality. 
of  detinue,  984. 

I MPOUNDING.     See  Distress  ;  Replevin. 

IMPRISONMENT, 

action  for  false,  903.     See  False  Imprisonment. 

no   imprisonment   preventing   person  from  walking  in  any  but  one 
direction  along  a  highway,  907. 
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ENCLOSURE, 

title  under,  proved  by  award,  154.     See  Award. 
a  defence  in  action  for  disturbance  of  common,  811. 

way,  820. 
of  adjoining  land  by  tenant,  994. 

INCORPORATION  OF  COMPANY, 

certificate  of,  evidence  of  what,  1085.     See  Joint  Stock  Convpany. 

INCORPOREAL  HEREDITAMENT, 

lease  of,  must  be  under  seal,  721. 

but  action  lies  for  use  and  occupation  of,  after  enjoyment,  344, 
id. 
but  not  after  entry  only,  344. 
effect  of  Land  Transfer  Act,  1897,  as  to  registration  of  988. 

INCUMBENT, 

possession  of  chapel  by,  sufficient  to  maintain  trespass,  914. 
recovery  of  land  by,  1049.     See  Recovery  of  Land. 

INDEMNITY.     See  Guarantee. 

mere  contract  of,  not  within  Stat,  of  Frauds,  s.  4... 477. 
implied,  by  assignee  against  liability  on  covenants  in  lease,  588. 
notice  to  person  who  has  given,  not  necessary  before  defending  action, 

590. 
Statute  of  Limitations  on,  runs  from  the  damnification,   673.     See 

Limitations,  Statutes  of. 

INDENTURE, 

could  not,  at  common  law,  be  sued  on  by  person  not  party,  710. 
secas,  where  it  relates  to  land  (8  &  9  V.  c.  106,  s.  5),  711. 

so  person  having  beneficial  interest  under,  may  sue,  710,  id. 

INDIA, 

births,  deaths,  and  marriages  in,  registers  of,  129. 

INDICTMENT, 

preferment  of,  not  proved  by  minute-book  of  clerk  of  the  peace,  109. 

nor  by  original  indictment  indorsed  as  a  true  bill,  id. 
neglect  to  prefer,  no  evidence  of  want  of  reasonable  cause,  871. 

INDORSEE, 

of  bill,  action  against  acceptor,  368  ct  seq.,  389.     See  Indorsement. 
drawer,  375  ct  scq.     See  Bill  uf  Exchange. 
indorser,  390  ct  scq.     See  Bill  of  Exchange. 
of  note,  action  against  maker,  414.     See  Promissory  Note. 

indorser,  id. 
of  cheque,  action  against  drawer,  407.     See  Cheque. 

indorser.  408. 

INDORSEMENT, 

on  promissory  note,  time  of,  presumed  from  date,  36. 

of  service  on  solicitor's  bill,  59. 

on  bill  of  exchange,  B.  of  Ex.  Act,  1882,  relating  to,  368  ct  scq. 

indorsement  to  be  completed  by  delivery  (ss.    2,   21),  352,  368, 
391. 
what  bills  are  negotiable  (s.  8),  368 

where  last  indorsement  is  in  blank,  id. 
where  payable  to  particular  person  without  more,  id. 
negotiation  of  bill  (s.  31),  369. 

T  T  2 
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IN  DORSEM  EST— continued. 

on  bill  of  exchange — continued. 

indorsement  to  be  completed  by  delivery — continued. 
requisites  of  valid  (s.  32),  369. 
in  blank,  and  special  (s.  34),  id. 
restrictive  (s.  35),  370. 
when  bill  negotiable  in  origin,  ceases  to  be  so  (s.  36),  id. 
how  proved,  id. 

implies  delivery  to  indorsee  as  such,  id. 
abroad  of  English  bill,  good  if  according  to  English  law,  id. 
of  foreign  bills,  &c,  validity  of,  id.,  371. 
not  admitted  by  acceptance,  371. 

even  if  made  before  acceptance,  id. 
though  payee  be  drawer,  id. 
may  be  proved  by  comparison  with  drawer's  handwriting,  which 

acceptor  cannot  deny,  id. 
of  bill  drawn  in  name  of  fictitious  person,  359,  id. 
admission  of,  by  indorser,  not  evidence  against  acceptor,  371. 
by  agent,  id. 

authority  to  indorse,  when  presumed,  id.,  372. 
of  farm  bailiff,  372. 
of  wife  in  her  own  name,  id. 
of  clerk,  id. 
of  partner,  in  name  of  firm,  id. 

no  implied  authority  for  private  debt,  id. 
not  conferred  by  power  given  to  partner,    on  dis- 
solution to  receive  and  pay  debts,  id. 
authority  from  retiring  partner  to  indorse  existing 
securities,  id,. 
where  payable  to  order  of  payees  not   partners,   all   must 
indorse,  s.  32  (3)... 369,  id. 
by  nominee  of  Court  under  order,  139,  372,  373. 
date  of,  373. 

in  general  presumed  to  be  before  bill  overdue,  s.  36  (4),  id., 

391. 
if  material,  must  be  proved,  373. 
proof  of  mesne,  id. 

what  indorsements  must  be  proved,  id. 
intermediate,  effect  of  striking  out,  id. 
title  of  plaintiff  as  indorsee,  id. 

possession  of  bill  indorsed  in  blank,  id. 

defendant  may  show  on  traverse  of,    that  right   to   sue   as 
indorsee  is  in  other  persons,  id. 
or  that  bill  was  never  delivered  to  plaintiff  as  indorsee. 
374. 
or  was  fraudulently  indorsed,  id. 
evidence  under  money  claims,  id. 
what  admitted  by,  s.  55  (2  {b,  c)  ),  391. 
indorser's  engagement  by,  s.  55  (2  (a)  ),  id. 
by  person  not  drawer  or  acceptor,  liable  as  indorser  (s.  56),  id. 
of  several  parts  of  bill  in  set,  s.  71  (2),  id. 
intention  to  indorse,  when  necessary,  id. 

all  circumstances  of,  to  be  considered,  in  reference  to  effect  of,  392,  393. 
evipence  of  money  lent  by  indorser,  393. 

banker  may  pay  cheque  drawn  on  him,  purporting  to  have  proper,  406. 
although  made  "pcrproc."  or  as  agent,  id. 
enactment  applies  to  no  other  banker,  id. 
of  bill  of  lading,  effect  of,  458. 

bond  fide  for  value,  defeats  right  of  stoppage  in  transitu,  979. 
See  Stoppage  in  Transitu. 
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of  bill  of  lading,  effect  of — continued. 

not  necessary  to  prevent  stoppage  in  transitu,  980. 
of  defendant's  name  on  bill  of  indictment,  in  action  for  malicious 

prosecution,  868. 
of  name  on  notice  of  action,  1134.     See  Notice  of  Action. 

INDORSER.     See  Indorsement. 

of  bill,  identity  of,  how  proved,  136. 

engagement  of,  by  indorsement,  B.  of  Ex.  Act,  1882,  s.  55  (2  a), 

391. 
liable  when  negotiated  back  to  prior  indorser,  392. 
action  by  indorsee  against,  390  ct  seq.     See  Bill  of  Excliange. 
when  discharged  by  time  given  to  acceptor,  404. 
who  has  been  sued  and  paid,  cannot  recover  costs  of  former  action 
from  acceptor,  592. 
of  note,  action  by  indorsee  against,  414. 
of  cheque,  action  by  indorsee  against,  409. 

INDUCTION, 

parson  caunot  maintain  trespass  before,  917. 

proof  of,  in  action  for  recovery  of  land  by  parson,  1049,  1050. 

INFANCY.     See  Infant. 

a  defence  in  action  on  contract,  665. 

except  for  necessaries,  id. 

liability  for  goods  sold  follows  general  law,  id. 

contract  for  infant's  benefit,  is  voidable  only,  id.,  666. 

in  calculating  age,  fractions  of  day  neglected,  665. 

defence  to  action  against  apprentice  for  not  serving,  id. 

must  be  specially  pleaded,  id. 

no  defence,  if  action  be  in  fact  founded  on  a  tort,  id. 

as  for  money  had  and  received,  which  infant  has  obtained  by 

fraud,  &c,  666. 
secus,  where  for  mere  fraudulent  representation,  id. 
reply  to  defence  that  infant  represented  himself  of  full  age,  id. 
to  claim  for  money  paid  for  necessaries,  667. 

or  for  money  lent,  laid  out  in  necessaries,  id. 
what  are  necessaries,  666. 

governed  by  fortune  and  circumstances  of  infant,  id. 
mixed  question  of  law  and  fact,  id. 
fine  on  admission  to  copyhold,  id. 
^mm  necessaries  supplied  to  wife,  id. 

education  for  learning  business,  id. 

fair  contract  for  work  and  labour  to  be  done  by  infant,  id. 

not  if  inequitable,  considered  as  a  whole,  id. 
price  of  trousseau,  667. 
expenses  of  marriage  settlement  of  female  infant,  id. 

of  husband's  funeral,  id. 
not  material  that  infant  had  sufficient  allowance,  id. 
nor  need  plaintiff  inquire  as  to  necessity  of  articles,  id. 

but  infant  may  show  he  was  already  sufficiently  supplied,  id. 
what  are  not  necessaries,  id. 

infant  not  liable  for  contract  of  partnership  during  infancy,  id. 
not  liable  on  account  stated,  id. 

nor  for  money  lent  unless  laid  out  in  necessaries,  id. 
nor  on  bill  of  exchange,  id. 
nor  on  warranty  of  horse,  668. 
undergraduate  dinners,  &c,  supplied  out  of  college,  id. 
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what  are  not  necessaries — continued. 
articles  merely  ornamental,  668. 

tobacco,  &c,  "not  necessaries,  except  perhaps  medicinally,  id. 
ratification  after  full  age,  id. 

Infants'  Relief  Act,  1874  (37  &  38  V.  c.  62),  id.  _ 

contracts  with  infants  for  other  than  necessaries  void  (s.  1),  id, 
applies  only  to  3  specified  classes  of  contracts,  id. 
does  not  apply  to  contract  in  marriage  settlement,  id. 
money  paid  for  rent  and  furniture  of  house  occupied, 
cannot  be  recovered  back,  id. 
but  scmble,  contract  may  be  avoided,  id. 
no  action  can  be  brought  upon  infant's  ratification  (s.  2),  id, 
section  applies  to  contract  of  marriage,  493,  id. 
extends     to     bill    given    for    debt    contracted    during 
infancy,  id.,  669. 
and  to  a  set-off,  669. 
Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  V.  c.  4,  s.  5), 
id. 
agreement  after  age  to  pay  void  loan  to  infant,  is  void,  id. 
and  instrument  given  therefor,  void  against  all  persons,  id. 
evidence  of,  does  not  amount  to  a  fresh  promise,  493. 
infant  shareholders,  669,  1097,  1110. 

a  defence  in  action  on  contract  for  the  sale  of  shares,  669. 
how  proved,  id. 

where  defendant  of  age  when  action  begun,  id. 
effect  of,  under  Statutes  of  Limitations,  675,  1055.     See  Limitations, 
Statutes  of. 

INFANT.     See  Infancy. 
who  is  an,  665. 
age  of,  how  calculated,  id. 

admissions  of  guardian  or  prochein  amy,  not  evidence  against,  69. 
no  power  to  refer  in  case  of,  281. 
cannot  bind  his  father  without  authority,  563,  564. 
deserted,  whether  father  liable  for  necessaries,  564. 
mere  moral  obligation  no  evidence  of  promise,  id. 

but  parent  sometimes  liable  where  subsequent  express  promise  to 
pay,  id. 
cannot  state  an  account,  622,  667,  668. 

■    when,  may  rely  on  infancy  as  a  defence,  665.     See  Infancy. 

may  bind  himself  for  fair  contract  of  service,  666.     See  Infancy. 

but  not  if  inequitable,  id. 
shareholder,  liability  of,  1097,  1110. 
contributory  negligence  will  deprive,  of  his  right  of  action,  769.     See 

Negligence. 
provisions  respecting,  in  Prescription  Act,  809,  816. 

in  Statute  of  Limitations,  675,  1055. 
when  he  ma)'  maintain  trover  for  goods  given  him,  955. 
incapable  of  making  a  will,  1039. 

INFERIOR  COURTS, 

jurisdiction  of,  not  judicially  noticed,  83. 

must  appear  on  face  of  warrant  of  committal,  903. 
judgments  of,  how  proved,  118. 
by  court  book,  id. 

by  minutes,  or  examined  copies  of  minutes,  id. 
evidence  must  be  given  of  previous  proceedings,  id. 
of  county  court  by  registrar's  book,  id. 

points  raised  must  be  explained  by  parol,  207. 
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INFERIOR  COURTS— continued. 

judgments  of,  how  proved — continued. 
effect  of,  207. 

conclusive  between  same  parties  on  same  subject,  id. 
proceedings  must  show  jurisdiction,  id. 
may  be  avoided  by  proof  of  want  of  jurisdiction,  id.,  208. 
by  default,  not  evidence  against  defendant  on  removal  into 
superior  court,  208. 

INFORMATION, 

proof  of,  in  action  for  malicious  prosecution,  868. 

INITIALS, 

signature  by,  sufficient  within  Statute  of  Frauds,  317,  529. 

INJUNCTION, 

when  granted  to  restrain  nuisance,  760. 

publication  of  libel,  850. 
slander  of  title,  867. 

interference  with  right  of  support  of  land,. 

801,  802. 
of  light  or  air,  808. 
of  way,  820. 
of  watercourse,  826. 
principles  on  which  granted,  in  lieu  of  damages,  760. 
not  granted  to  restrain  meliorating  waste,  345. 

INNKEEPER, 

actions  against,  649. 

may  be  treated  as  founded  on  contract  or  tort,  id. 
definition  of  "inn,"  and  "  guest,"  id. 
liability  of,  for  safety  of  guest's  goods,  &c,  id. 
but  guest  must  use  reasonable  care,  id. 

obligation  extends  to  horses  and  carriages  of  guest,  id. 

real  innkeeper  liable,  not  manager  who  has  licences,  650. 
Innkeeper's  Liability  Act,  1863  (26  &  27  V.  c.  41),  id. 

innkeeper  not  generally  liable  for  more  than  '601.  (s.  1),  id. 
unless  refusing  to  receive  guest's  property  (s.  2),  id. 

copy  of  Act  to  be  exhibited  in  inn  (s.  3),  id. 

construction  of  the  Act,  id. 
bound  to  receive  travellers  as  guests  if  he  have  accommodation,  id. 

but  travellers  only,  id. 
keeper  of  coffee  house  or  tavern  when  liable  as  an,  id. 
lien  of,  969,  970.     See  Lien. 

INNOCENT  PARTY, 

principle  on  which  incidence  of  loss  to,  is  determined,  942,  943. 

INNUENDO, 

proof  of,  in  action  for  defamation,  844.     See  Defamation, 

INQUIRY, 

what  sufficient,   to  let  in  evidence  of  lost  document,  5  et  scq.     Sea 

Secondary  Evidence. 
what  sufficient,  to  let  in  proof  of  handwriting  of  attesting  witness,  134. 
where  residence  of  party  to  bill  is  not  known,  388. 

INQUISITION, 
proof  of,  112. 

in  case  of  post  mortem,  id. 

lost,  id. 
effect  of,  198. 

of  coroner,  not  conclusive,  id. 
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INQUISITION— vntintied. 

effect  of — continual.. 

of  lunacy,  evidence,  but  not  conclusive,  against  third  parties,  198 

so  of  office,  id. 
survey  of  a  manor,  id. 

under  commission  from  Court  of  Exchequer,  199. 
of  Crown  and  Church  lauds,  id. 
valor  beneficiorum,  id, 
Domesday  Book,  id. 

sheriff's,  &c,  accounts  of  Crown  lands,  id. 

of  sheriff's  jury  to  ascertain  value,  inadmissible  against  sheriff, 
semble,  id. 
nor  in  his  favour  unless  he  is  charged  with  malice,  id. 
to  assess  compensation    under   L    CI.    Consol.    Act,    1845, 

conclusive  as  to  amount  only,  id. 
bad  if  verdict  given  in  respect  of  injuries  which  do  not 
entitle  to  compensation,  id. 
judgment  of  the   Court  of,  at  Rome,  notarial  certificate  of,  how  far 

admissible,  211. 
report  of  coroner's,  how  far  privileged,  858. 

INSANITY, 

insane  persons  incompetent  witnesses,  163. 

opinion  of  skilled  witness,  as  to,  177. 

not  a  good  defence  to  action  of  contract,  669. 

unless  plaintiff  knew  and  took  advantage  of  it,  id. 

how  proved,  id.,  670. 
existence  of  delusion  not  sufficient,  unless  it  affected  contract, 

670. 
liability  on  implied  contract  for  necessaries,  670. 
on  contracts  by  agents,  551,  562,  id. 
of  testator,  avoids  will,  1039. 

may  be  disproved  by  will  itself,  id. 

INSCRIPTIONS, 

on  banners,  walls,  &c,  may  be  proved  by  oral  evidence,  2. 

INSOLVENT, 

definition  of,  under  S.  of  G.  Act,  1893,  s.  62  (3). ..517. 
effect  of  buyer  of  goods  becoming,  in  rescinding  contract  of  sale,  541. 
in  enabling  seller  to  stop  goods  in  transitu,  972,  975.       See  Stop- 
page in  Transitu. 

INSPECTION  OF  DOCUMENTS, 

mentioned  in  pleading  or  affidavits  under  Rules,  1883. ..13. 
notice  to  produce  for,  id. 

effect  of  non-compliance  with,  id.,  278. 
by  witness,  178,  179.     See  Witness. 
by  opposite  counsel,  179. 

INSPECTORS, 

of  public  companies,  reports  of,  how  proved,  1185. 

INSTITUTION, 

proof  of,  in  action  for  recovery  of  land  by  parson,  1049. 

INSURANCE, 

what  proof  of  loss  of  policy    necessary  to  introduce  secondary  evi- 
dence, 6. 
oral  evidence,  when  admissible  to  explain  policy,  22 — 25. 
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receipt  in  policy,  when  conclusive,  66. 

declarations  of  persons  interested,  admissible  in  actions  on  policy,  67. 

opinion  of  witness,  when  admissible  as  to,  177. 

evidence  in  actions  on  policies  of  marine,  415. 

must  be  expressed  in  policy,  268.     See  *tamp. 

form  and  contents  of  policy,  id.,  416. 

effect  of  open  cover  given  for  charterer,  and  application  by  him 

416. 
may  be  framed  so  that  no  action  lies  till  loss  adjusted,  id. 
immaterial  where  subject-matter  appears,  id. 
definitions  of  "policy"  and  "sea  insurance,''  267. 
stamp  on  policy,  id.     See  Stamp. 
time  policy  must  not  exceed  12  months,  268. 
effect  of  insurance  slip,  269. 

defence  of  Stamp  Act  must  be  pleaded  specially,  2. 
assignment  of  policy,  416. 

'  stat.  31  &  32  V.  c.  86,  id. 
proof  of  the  policy,  id. 

if  signed  by  agent,  proof  of  agency,  id.,  417. 
agent's  authority  may  be  limited  by  custom,  417. 
usage  of  trade  governs  construction  of,  id. 
express  provision  in  policy  that  stock  and  funds  of  the  com- 
pany shall  alone  be  chargeable,  id. 
interest  in  ship,  how  proved,  id. 

insurances  without  interest  void,  unless  ship  foreign,  id. 
by  possession  or  acts  of  ownership,  id. 
by  evidence  of  captain  or  master,  id.,  418. 
by  production  of  register  of  ship,  220. 
insurable  interest,  418. 

an  invalid  hypothecation  confers  no  insurable  interest, 

id. 
assignment  of  interest,  id. 
interest  in  {roods,  bow  proved,  id. 

by  possession  or  acts  of  ownership,  id. 
b}'  bill  of  lading,  id. 
insurable  interest,  id. 

void  oral  agreement  for  sale,  no  proof  of,  id. 
equitable  interest  sufficient,  id.,  419. 
mere  agent  has  no  interest,  419. 
lien  on  goods,  insurable,  id. 
goods,  lost  or  not  lost,  id. 

alter  loss  is  known,  election  cannot  increase  lia- 
bility, id. 
goods,  under  contract  of  sale,  id. 
assured's  interest  need  not  be  described,  id. 
re-insurance  need  not  be  expressed  to  be  such,  id. 
variance  in  statement  of,  id. 
stat.  57  &  58  V.  c.  60,  ss.  335,  506,  id. 
insurance  on  freight,  id. 
inception  and  end  of  risk,  420. 

when  risk  commences  in  policy  on  ship  or  freight,  id. 
port  is  to  be  understood  in  popular  sense,  id. 
when  in  case  of  time  policy,  id. 
proof  of  inception  of  risk,  id. 
by  evidence  of  crewr,  id. 
by  destination  in  charter  party,  id. 
by  clearing  out  for  particular  port,  id. 
by  convoy  bond,  id. 
by  licence  for  particular  port,  421. 
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evidence  in  actions  on  policies  of  marine — continued. 
inception  and  end  of  risk — continued. 

termination  of  risk  in  the  case  of  a  voyage  policy,  421. 
re-insurance  under  a  running  policy,  id. 
in  policy  on  goods,  id. 

on  insurance  of  freight,  422. 
opinions  of  brokers  and  merchants  admissible,  421. 
effect  of  policy  on    "risk  of  craft  until  goods  discharged,. 
&c,"  id. 
proof  of  shipment  of  goods,  422. 

by  captain,  or  if  dead,  by  bill  of  lading,  id. 
by  official  papers,  id. 
in  policy  on  freight,  id. 
proof  of  compliance  with  warranties,  id.     See  Warranty. 

deviation,  425.     See  Warranty. 
proof  of  licence,  427. 

secondary  evidence  of,  id. 

must  be  shown  to  apply  to  the  voyage  in  question,  id. 
presumptive  evidence,  id. 
proof  of  ioss,  id. ,  et  scq.     See  Loss. 
proof  of  loss — abandonment,  437.     See  Abandonment. 
proof  of  amount  of  loss — adjustment,  439.     See  Adjustment. 
excepted  risks,  "  free  from  average,''  442. 
effect  of,  id. 

does  not  affect  recovery  under  suing,  &c.  clause,  id.,  443. 
whole  expense  recoverable  thereunder,  443. 
but  only  expenses  to  avert  total  loss,  id. 
not  salvage,  or  costs  in  Admiralty  Court,  id. 
nor  refit,  to  enable  ship  to  complete  voyage,  id. 
"  particular  average  "  and  "  total  loss  of  part,"  distinguished,. 

id. 
whole  loss  during  voyage  only  to  be  considered,  id. 
particular  and  general  average  not  to  be  added  together,  id. 
apportionment  of  expense  in  calculating  average,  id. 
policy  excluding  benefit  of  salvage,  when  illegal,  444. 
damages,  id. 
defence,  id. 

a  traverse  of  making  the  policy,  denies  the  making  only,  id.. 
an  insufficient  subscription  must  be  specially  pleaded,  id. 
defendant  cannot,  as  against  assignee  of  policy,  set  off,  or 

counter-claim  debt  due  from  assignor,  id. 
concealment  ;  misrepresentation  ;  fraud,  id. 

what  assured  is  bound  to  communicate,  id. ,  445. 
where  agent  employed  to  effect  insurance,  445. 
sufficient  to  communicate  facts,  id. 
not  matter  of  opinion,  id. 

quaere,  as  to  mere  rumours  or  news  in  the  public 
papers,  id. 
misrepresentation  of  material  fact  will   avoid    policy, 
id. 
though  loss  unconnected  with  fact  concealed,  &c.,. 

id. 
and  though  no  fraud  be  intended,  id. 
if  fraudulent,  avoids  policy,  id. 

if  by  mistake  will  not  avoid  unless  material,  id.,  446. 
sufficient  if  substantially  correct,  446. 
facts  need  not  lie  disclosed  after  slip  is  signed,  id. 
quaere,    if   in   action   against   subsequent   underwriter,, 
representations  to  first  are  admissible,  id. 
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evidence  in  actions  ou  policies  of  marine — continued. 
defence — continued. 

concealment ;  misrepresentation  ;  fraud — continued. 
goods  fraudulently  overvalued,  contract  void,  446. 
so  where  goods  are  fraudulently  undervalued  on  open 
policies,  id. 
illegality,  id. 
payment,  447. 

custom  that  credit,  taken  between  broker  and  under- 
writer, equivalent  to  payment  after  adjustment,  id. 
adjustment  indorsed  on  policy,  with  defendant's  name 
struck  out,  not  evidence  of  payment,  id. 
return  of  premium,  id. 

when  plaintiff  entitled  to,  id. 

where  policy  is  void  ab  initio,  id. 
no  insurable  interest,  id. 
insurances  exceeding  interest,  id. 
risk  never  commenced,  id. 
re-insurance     payable    where    ship     had     arrived 

safely,  id. 
policy  avoided  without  fraud,  id. 
apportionment  of  premium,  id.,  448. 
on  policies  on  lives,  443. 
form  of  policy,  id. 

whether  need  be  in  writing,  id. 

provisions  of  the  Stamp  Act,  1891,  id. 
under  45  &  46  V.  c.  75,  s.  11,  id. 
where  material  alteration  in  health  before  policy  attaches,  id., 

449. 
assignment  of  policy,  449. 

stat.  30  &  31  V.  c.  144,  id. 

agreement  for  assignment  not  within  Act,  id. 

effect  of  sect.  3  on  priority,  id. 

condition  against  assignment,   does  not   prevent   equitable 

assignment,  id. 
J.  Act,  1873,  s.  25  (6). ..308,  id. 
proof  of  interest,  449. 

stat.  14  G.  3,  c.  48,  id. 
must  in  general  be  pecuniary,  450. 
when  presumed,  id. 

where  premiums  are  not  paid  by  assured,  id. 
plaintiff   can    only  recover  amount  of  interest  at  time   of 
making  the  policy,  id. 
immaterial  that  interest  since  determined,  id. 
assignee  of  life  policy  not  within  Act,  id. 
defence,  id. 

misrepresentation,  id. 

untrue  statements  in  declaration  will  avoid  policy,  id. 
though  no  intentional  untruth,  id. 
and  though  misstatement  immaterial,  id.,  451. 
material  and  fraudulent  oral,  will  avoid,  451. 

will  not  avoid  unless   policy  based  upon,  or  there  is 

fraud,  id. 
where  policy  "indisputable,"  id. 
concealment    of    occupation   will    not    vitiate    policy, 

id. 
omission  to  state  refusal  of  life  by  other  offices,  id. 
by  person  whose  life  is  insured  by  another,  id. 
as  to  office  being  affected  by  knowledge  of  agent,  id. 
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INSURANCE— continued. 

on  policies  on  lives— continued. 
defence — continued. 

suicide,  murder,  &c,  451. 

condition  to  be  valid  to  extent  of  bond  fide  interest  of 

third  person,  notwithstanding,  id.,  452. 
clause  in  absence  of  fraud  for  benefit  of  assured,  452. 
assurers  in  same  position  as  third  party,  id. 
effect  of  execution  of  assured,  id. 
murderer  of  assured  gets  no  benefit  under  policy,  id. 
insurance  against  personal  accidents,  id. 

what  is  satisfactory  proof  of  death  or  accident,  id. 

effect  of  exception  of  death  from  disease,  id. 
what  is  within  death  from  injury  caused  by  accident,  id. 
death  by  sunstroke  not  death  by  accident,  id. 
effect  of  exception  of  accident  caused  by  exposure  of  deceased  to 

obvious  risk,  453. 
office  affected  by  notice  to  their  agent,  id. 
duration  of  policy,  id. 

as  to  injury  caused  to  several  persons  by  same  negligence,  id. 
whether  term  requiring  notice  of  death  within  7  days  is  condition 
jirecedent,  id. 
fire  policy,  id. 

is  contract  of  indemnity,  id. 

if  lapsed,  renewed  by  payment  of  premium,  id, 

assignable  under  J.  Act,  1873.  s.  25  (6).. .308. 

performance  of  conditions  precedent,  453. 

insurer  sometimes  at  liberty  to  terminate  policy,  id. 

duration  of  policy,  id. 

interim  receipt  or  slip  is  agreement  to  insure,  id. 

interest,  454. 

need  not  be  absolute  property,  id. 

carriers,  warehousemen,  &c,  may  insure  customer's  goods,  id, 
effect  of  concurrent  insurance  by  successive  mortgagees,  id. 
description  of  the  articles  insured,  alteration  of  premises,  id. 
substantial  accuracy  sufficient,  id. 

subsequent  alterations  making  risk  more  hazardous,  id. 
loss,  id.     See  Loss. 
insurance,  against  accidents  to  chattels,  burglary,  &c,  456. 

of  debts  and  solvency,  id, 
breach  of  covenant  to  insure,  727. 
covenant  runs  with  the  land,  id. 

action  for  recovery  of  land  for  breach  of,  onus  of  proof,  96. 
effect  of  receipt  for  rent,  22  &  23  Y.  c.  35... 1019. 
relief  from  forfeiture  lor,  1022. 
policy  of,  is  a  chose  in  action,  1190. 

INSURANCE  BROKER, 

cannot  recover  sums  paid  in  respect  of  unstamped  policy,  268. 
has  a  general  lien  for  his  balance,  y69. 

lien  revived  by  repossession  of  policy,  974. 

INTENTION, 

misstatement  of,  may  be  misstatement  of  fact,  829.     See  Deceit. 

INTEREST, 

declarations  against,  when  admissible,  55  et  scq.     See  Hearsay. 
of  witness,  does  not  make  him  incompetent,  151,  161.     See  JVilness. 
of  attesting  witness,  does  not  avoid  will,  151.     See  Will. 
insurable,  418,  449,  454.     See  Insurance. 
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INTEREST  OF  MONEY, 

on  note,  reservation  of,  Joes  not  require  a  larger  stamp,  245. 
on  bill  or  note,  not  recoverable  without  production,  355. 
payment  of,  on  altered  note,  evidence  of  alteration  by  consent,  396. 
when  recoverable  by  vendee  against  vendor  of  real  property,  331. 
on  valuation  of  farm,  &c,  348. 

recoverable  in  action  for  not  accepting  goods,  when  bill  was  to  have 
been  given.  535. 
so  in  action  for  goods  sold  and  delivered,  565,  617. 
action  for,  615. 
when  due  at  comman  law,  id. 

only  on  mercantile  securities,  or  when  there  has  been  an  express- 

or  implied  promise,  id. 
title  deeds  deposited  to  secure  loan,  id. 
contract  to  pay  interest  at  given  rate  on  given  day,  616. 
cases  in  which  interest  not  allowed,  id. 
in  case  of  mercantile  instruments,  id. 

bill  and  notes,  from  date,  if  made  payable  with  interest,  id. 
if  not,  from  time  of  becoming  due,  id. 
if  on  demand,  from  time  of  demand,  id. 
bills  and  notes  payable  on  demand,  where  no  demand  proved, 
from  issuing  of  writ,  id. 
as  against  drawer,  only  due  from  notice  of  dishonour, 

617. 
effect  of  holder's  default,  where  bill  not  made  payable 

with  interest,  id. 
rate  of  interest,  question  of  law,  id. 
indorsee  may  sue  acceptor  for,  though   he  has   taken 
second  bill  for  amount  of  first,  id. 
interest  implied,  id. 

promise  to  pay  implied  from  act  of  parties,  id. 

as  when  balances  have  been  settled  with  such  allowance,  id. 
compound  interest  not  allowed  unless  undercontract  or  custom,  id. 
contract  to  pay  banker  ceases  on  death  of  customer,  618. 
interest  by  statute,  id. 

when  recoverable  under  3  &  4  "VV.  4,  c.   42,  on  debts  or  stims 
certain,  id. 
in  trover  or  trespass  de  bonis  asportatis,  id. 
on  policies  of  assurance,  id. 
on  deposit  on  consideration  that  has  failed,  id,. 
on  overpayment  to  carrier,  id. 
notice  of  call  on  contributory,  within  statute,  619. 
what  amounts  to  a  "  sum  certain  payable,"  618. 
not  on  demand  for  balance  of  account,  amount  stated  inac- 
curately, id. 
nor  on  demand  for  lump  freight,  i<l. 
nor  on  claim  indorsed  on  writ,  id. 
nor  on  policy  of  insurance,  where  no  person  who  can 

give  discharge,  619. 
nor   on    action    for    proceeds   of  minerals   severed    by 
defendant's  testator,  id. 
allowed  on  solicitor's  account  at  4  per  cent.,  502. 
from  one  month  after  delivery  of  account,  id. 
although  no  previous  claim  made,  id. 
usury,  laws  against,  repealed  by  17  &  18  V.  c.  90. ..619. 
payment  of,  takes  a  case  out  of  the  Statute  of  Liniitatsons,  678,  711, 

712,  715. 
allowed  on  damages  in  Admiralty  Division,  775,  776. 
when  payable  on  calls  made  by  a  company,  619,  1112. 
payment  of,  on  bond,  by  executor,  not  an  admission  of  assets,  1147. 
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INTERLINEATION.     See  Alteration. 

INTERPLEADER, 

liability  of  an  execution  creditor  accepting,  912. 
issues  upon  interpleader  orders,  1212. 

evidence  the  same  as  on  other  trials,  id. 

right  to  begin,  id. 

judgment  creditor  has  prima  facie  title,  id. 

claimant  proving  he  has  a  lien,  id. 

court  will  consider  equitable  rights  of  parties,  id. 

on  issue  between  execution  creditor  and  bankruptcy  trustee,  id. 

assignee  of  Lloyd's  bond  and  execution  creditor  of  Co.,  1213. 

claimant  cannot  set  up  title  of  stranger,  id. 

execution  creditor  may,  id. 

and  set  up  title  of  third  person,  superior  to  his  own,  id. 
set  up  prior  bill  of  sale  to  defeat  bill  of  sale  to  claimant,  id. 
not  bound  by  estoppel  on  debtor,  id. 
equity  of  redemption  in  goods,  sufficient,  id. 

but  not  bare  legal  title  of  a  satisfied  mortgagee,  id. 

INTERPRETATION  ACT,    1889    (52   &  53  V.   c.   63).     See  Table  of 

Statutes. 
every  statute  passed  after  1850  to  be  a  public  act,  unless  otherwise 

provided,  s.  9.. .105,  1129. 
"  person  "  includes  corporate  bodies  in  act  passed  after  Dec.  31st,  1S88, 

s.  19. ..1119. 

INTERPRETER, 

statement  of  agent's,  when  admissible  against  principal,  71. 
between  solicitor  and  client,  privileged  from  disclosure,  171. 

INTERROGATORIES, 

to  party  under  Pules,  1883. ..116. 

either  party  may  deliver,  id. 

opposite  party  bound  to  answer  within  ten  days,  id. 

proof  of  answers  to,  by  examined  or  office  copy  of,  at  trial,  id. 

where  answers  insufficient,  party  may  be  examined  orally,  id. 

if  examined  as  to  lost  document,  loss  must  be  proved,  id. 

opponent  may  use  part  of  answer  to,  at  the  trial,  id. 

as  to  certain  facts  allowed  in  action  of  libel,  843. 
on  commission  under  1  W.  4,  c.  22,  superseded  by  Rules,  0.  xxxvii., 
r.  5... 187,  189.     See  Depositions. 

INTOXICATION, 

publican  cannot  recover  for  liquor  supplied  to  a  person  in  a  state  of, 

662,  663. 
a  defence  in  contract,  670. 

contract  thereby  rendered  voidable,  not  void,  id. 

no  answer  to  action  for  price  of  necessaries,  id. 

INVENTORY, 

when  evidence  of  assets,  1146. 

INVOICE, 

describing  goods,  not  a  warranty  of  quality,  485> 
not  per  se  a  contract  or  any  estoppel,  540. 

IOU, 

when  it  requires  a  stamp,  245. 
whether  evidence  of  money  lent,  593. 
evidence  of  an  account  stated,  620. 
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IRELAND.     See  Foreign  Judgments. 

document    admissible    in    evidence    in.   to   be   to   same    extent    in 

England,  81. 
town  in,  not  judicially  noticed,  84. 

alitcr,  laws  and  statutes  of,  121. 
marriage  in,  registration  of,  128. 

proof  of,  1031. 
judgment  in  superior  courts  of,  conclusive,  209,  210. 

against  validity  of  will  of  lands  in  England,  not  conclusive,  211. 
registration  of,  under  31  &  32  V.  c.  54. ..123. 
Bank  of  England  notes  not  legal  tender  in,  703. 
probate  in,  may  be  sealed  in  England,  1136. 

IRREGULAR  DISTRESS.     See  Distress. 
action  for,  881. 

irregularity  rendered  landlord  trespasser  ab  initio  at    common 

law,  882. 
but  since  stat.  11  G.  2,  c.  19,  trespass  or  trover  will  not  lie,  883. 
and  action  must  be  for  specific  irregularity,  id. 
proof  of  special  damage  recpiisite,  id. 
similar  provision  for  distress  under  magistrate's  warrant,  id. 
form  of  notice  of  distress  required,  id. 
special  action  lies  for  selling  within  five  days,  id. 
unless  sale  is  void,  id. 
five  days,  how  to  be  calculated,  id. 

may  now  be  extended  to  fifteen  days,  882. 
distress  may  now  be  impounded  on  premises,  883. 

in  what  part  to  be  impounded,  id.,  884. 
distrainor  must  not  in  general  exclude  tenant,  884. 

bound  to  impound  in  proper  pound,  id. 
trespass  lies  for  keeping  goods  on  premises  an  unreasonable  time 

beyond  the  5  days  or  extended  period,  id. 
how  appraisement,  if  required,  is  to  be  made,  id. 
goods  must  be  sold,  and  at  the  best  price,  id. 
sale  not  affected  by  56  G.  3,  c.  50,  s.  11,  id. 
money  had  and  received  lies  against  landlord  for  overplus,  id. 
reasonableness  of  charges  may  be  disputed,  id. 
statutory  charges  when  rent  not  over  201.,  id. 
damages,  id. 
defence,  885. 

not  guilty  by  statute  lets  in  every  defence,  id. 

semble,  still  allowed,  id. 
defendant  may  tender  amends,  id. 

ISSUE.     See  General  Issue. 
evidence  confined  to,  SO. 
substance  of,  only  need  be  proved,  90. 
affirmative  of,  to  be  proved,  95.     See  Onus  probandi. 

but  regard  to  be  had  to  its  effect  and  substance,  id. 
on  interpleader  orders,  1212  etseq.     See  Interpleader. 

ISSUING, 

of  bills  of  exchange,  what  is,  so  as  to  render  alteration  fatal,  247 


JEWS, 

age  of,  not  provable  by  book  of  rabbi,  61. 

how  sworn,  161. 

marriage  of,  how  proved,  1030. 
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JOINT  DEBTOR, 

release  to  one  is  release  to  all,  694. 

unless  under  Bky.  Act,  1883. ..695. 

or  right  to  sue  other  is  reserved,  694. 

JOINT  STOCK  COMPANY.     See  Corporation. 

directors  of,  have  no  implied  authority  to  accept  bills,  365. 

accepting  bill  without  authority  liable  to  bond  fide  holder  for 
value,  490. 
sale  of  shares  of,  not  within  S.  of  G.  Act,  1893.  ..522. 
shareholders  in  mining  company,  when  liable  on  contracts  of  directors, 

558. 
liability  of  provisional  committee-men,  &c,  of  inchoate,  id. 
when  incorporated,  direct  liability  of  members  ceases,  id. 
persons  attending  meetings,  &c,  liable  though  project  fails,  id., 

559. 
but  mere  consent  to  become  member  of  provisional  committee, 

not  enough,  559. 
contract  on  personal  liability  of  committee-man,  id. 
defendants  liable  when  contracting  for  unformed  company,  id. 

though  company  formed  subsequently,  id. 
mere  applicant  for  shares  not  liable  for  acts  of  directors,  id. 
what  is  a  public  company,  1078. 
prerogative  of  Crown  to  create  corporation,  1079. 

how  extended  by  7  W.  4  &  1  V.  c.  73,  id. 
actions  by  and  against,  1078. 

1.  Corporations  in  general.  1079.     See  Corporation. 

2.  Registered  under  Companies  Acts,  1862  to  1890. ..1084. 

Acts  are  to  be  construed  as  one  Act,  id. 

Companies  Act,    1S62,  repeals  all    prior  Acts  relating  to  joint 
stock  companies,  id. 
saving  incorporation,  &c,  of  companies  under  them,  id. 
number  of  persons  in  unregistered  partnership  limited,  659,  id. 
See  Illegality. 
seven  persons  may  form  incorporated  company,  1084. 
subscription  may  be  by  orally  authorised  agent,  id. 
registration  makes  company  a  body  corporate,  id. 
effect  of  J.  Act,  1875,  s.  10. ..893/1100,  1150.     See  Jicdica- 
ture  Acts. 
insolvency  of  company  in  liquidation  assumed,  1085. 
what  certificates  and  documents  evidence,  id. 

certificate  of  incorporation    to  be  conclusive  evidence,  id., 

1086. 
minutes  of  resolutions,  &c. ,  to  be  duly  entered,  10S5. 
inspectors  may  be  appointed  by  Board  of  Trade,  id. 

report  of  inspectors  admissible,  id. 
books  of  company  in  liquidation,  primd  facie  evidence,  id., 

1086. 
certificate  of  registration  of  altered  memorandum,  10S6. 
register  of  shareholders,  id. 

persons  whose  names  are  on  to  be  deemed  members,  id. 
company  to  keep,  id. 

lists  of  particulars  to  be  forwarded  to  registrar,  id. 
register  of  members  to  be  primd  fade  evidence,  1087. 
evidence  of  title  to  shares,  and  of  membership,  id. 

no  notice  of  express  trust  to  be  entered  on  register,  id. 

no  notice  necessary  to  perfect  title  of  equitable  owner  of 
shares,  id. 
but  notice  prevents  company  from  enforcing   lien 
under  articles,  id. 
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JOINT  STOCK  COMPANY— continued. 

2.  Registered  under  Companies  Acts,  1862  to  1890 — continued. 
evidence  of  title  to  shares,  and  of  membership — continued. 

registered  articles  of  association   or  regulations  in  Sch.   1, 

Table  A.,  apply  to  company,  1087. 
legal  title  to  shares,  how  acquired,  id. 
non-execution  of  transfer  by  transferee,  id. 
effect  of  transfer  in  blank,  id. 
transfer  of  shares  of  deceased  member  may  be    made   by 

executor,  &c,  id. 
certiricate   under    common   seal    of  company,  prima  facie 

evidence  of  title,  id. 
effect    of   share    certificate    as    an    estoppel,     1088,    1093, 
1107. 
of  entry  on  register,  10S7,  1088,  1106,  1107. 
of  certification  on  transfer,  1088,  1108. 
no    warranty    by    company    of    genuineness    of    transfer, 
1107. 
shareholders  or  members  liable  to  calls,  1088. 

application  for  shares,  without  allotment  and  notice  thereof, 

not  sufficient,  id. 
until  notice  of  allotment,  applicant  may  withdraw,  id. 
allotment  must  be  unconditional,  id. 
and  within  reasonable  time,  id. 
notice  when  required  in  case  of  director  allottee,  id. 
executor  personally  liable  for  shares  accepted  by  him,  id. 
where  notice   of  allotment  may  be  sent  by  post,  contract 
complete  on  the  posting,  id. 
even  although  not  received,  id. 
withdrawal  must  be  received  before  posting,  id. 
shares  allotted  to  fictitious  person,  id. 

on  application  made  without  authority,  id., 
1089. 
contract  to  place,  is  not  contract  to  take  shares,  1089. 
meaning  of  contract  to  underwrite  for  shares,  id. 
if  allottee  have  dealt  with  shares  he  cannot  repudiate,  id. 
allottee  must  be  entered  on  register  before  becoming  share- 
holder, id. 
provision  as  to  form  of  register  directory  only,  id. 
allotment  at  informal  board,  void,  id. 

but  may  be  ratified  by  formal  board  or  company,  id. 
before  allottee  withdraws  his  application,  id. 
directors  must  have  notice  of  board  meeting,  id. 
shares  cannot  be  issued  at  a  discount,  id. 
allottee  liable  for  lull  amount,  id. 

unless  he  avoids  allotment  prior  to  liquidation  of 
company,  id. 
and  before  he  has  dealt  with  shares  as  member, 
id. 
subscribers  of  memorandum  are  liable,  id. 

and  must  pay  in  money  or  money's  worth,  id. 

but  as  provided  by  articles  of  association  only,  id. 
agreements  for  payment  of  calls,    otherwise    than  in  cash, 

must  be  registered,  id. ,  1092. 
person,  how  far  liable,  who  has  acted  as  director,  1090. 
directors  cannot  allot  shares  unless  duly  appointed,  id. 

but  may  be  estopped  in  respect  of  shares  allotted  to 

themselves,  id. 
and  irregularity  may  be  cured  by  clause  in  articles,  id. 
as  to  appointment  of  first  directors,  id, 
E. — VOL.  II.  U  V 
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JOINT  STOCK  COMPANY— continued, 

2.  Registered  under  Companies  Acts,  1862  to  1890— continued. 
shareholders  or  members  liable  to  calls — continued. 

on  registration  of  transfer,  transferor  ceases  to  be  a  member, 
1091. 
though  transfer  merely  to  escape  liability,  id. 

secus,  if  colourable,  and  transferor  retain  interest,  id. 
transfer  must  be  accepted  by  transferee,  id. 
but  not  necessarily  executed  by  him,  id. 
directors  bound  to  register  transfer,  unless  discretion  given 
by  deed,  id. 
but  may  take  time  for  consideration,  id. 
registration  takes  effect  from   delivery  of  transfer   to 

office,  id. 
laches  of  company,  id. 

transferor  may  require  registration  of  deed,  id. 
company  not  bound  to  send  notice  of  refusal  to  register,  id. 
deceased  member,  remains  such  till  notice  to  company  of 

death,  id. 
past  members  liable,  though  shares  forfeited,  id. 
in  case  of  joint  ownership,  liability  is  joint,  id. 
prior  balance  order  for  payment  no  defence,  193,  id. 
calls,  1092. 

notice  of,  id. 
specialty  debt,  id. 
form  of  statement  of  claim,  id. 

shares  are  subject  to  payment  of  amount  in  full  in  cash, 
Co.'s  Act,  1867,  s.  25,  id. 
unless  transaction  amounts  to  payment,  id. 

each  party  must  have  on  the  other  claim  for  present 
payment,  id. 
or  a  written  contract  be  registered,  id. 

contract  must  be  signed  by  parties,  id. 
and  consideration  stated,  id. 
registration  of,  substantially  at  time  of  issue 

sufficient,  id: 
agreement  to  register,  insufficient,  id.,  1093. 
how  far  clause.  &c,  in  articles  satisfies  section,  1093. 
on  contract  to  take  fully  paid  shares,  no  liability,  id. 
unless    allotted   and    dealt    with    by    allottee    as 
member,  id. 
transferee  of  fully  paid  shares  must  prove  section  com- 
plied with,  id. 
unless  certificate  issued,  and  no  notice,  id. 

subsequent  transferee  not  affected  by  notice,  id. 
secus,  where  all  have  notice,  id. 
what  is  an  issue  of  shares  within  section,  id. 
can  only  be  made  by  directors  duly  appointed,  id. 

and  by  quorum  at  least,  id. 
restrictions  on  making  call,  id. 

resolution  must  fix  amount  and  day  for  payment,  1094. 
transfer  deed  void  at  law,  may  be  valid  acceptance  of  shares, 

id. 
assent  of  directors  given  by  mistake,  &c,  revocable,  id. 
directors   may,    under   Sch.    1,   A.  (10).   refuse   to   register 
transfer  from  member  indebted  to  company.  ('</. 
but  only  where  member  indebted  when  transfer  sent 
in,  id. 
quondam  shareholder  may  show  shares  forfeited,  1095. 
charge  of  company's  name  when  complete,  id. 
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2.   Registered  under  Companies  Acts,  1862  to  1890 — continued. 
call  s — co rut  in  ucd. 

notice  of  calls  may  be  sent  to  registered  address  till  notice 

of  death,  1095. 
holder  of  scrip  certificates  whether  liable  to  calls,  id. 
shareholders  may  be  liable  inter  se  beyond  amount  of  shares, 
id. 
special  defences  in  action  for  calls,  id. 
fraud  and  misrepresentation,  id. 

shareholder  must  repudiate  shares  as  soon  as  possible,  id. 
then  fraud  is  a  good  defence,  id. 
what  will  preclude  repudiation,  1100,  1101. 
misrepresentation    must   come    from   actual    report    of 

company,  109b',  Add.  70. 
must  have  materially  induced  defendant  to  take  shares, 

1096. 
innocent  misrepresentation,  829,  id. 

variance  of  memorandum  and  prospectus,  1096. 
shareholder  must  use  reasonable  diligence  and  repudiate 

shares,  id. 
material  misrepresentation  in  prospectus  and  articles,  id. 
what  sufficient,  id. 
mere  exaggeration  insufficient,  id. 
shareholder   cannot   repudiate   shares  after  commence- 
ment of  winding-up,  1100. 
unless  he  has  taken  steps  previously,  1101. 
dates  of,  and  names  of  parties  to  contracts,  to  be  stated 

in  prospectus,  832. 
but  omission  does  not  afford  defence  to  action  for  calls, 
1101. 
infancy,  1097. 

repudiation  of  shares  by  infant,  id. 
Limitations,  Statute  of,  671,  712,  713,  id. 
set-off,  1097. 

debt  due  from  company  cannot  be,  id. 
action  for  refusing  to  register  transfer  of  shares,  1098. 
contracts,  how  entered  into,  id. 

company  to  have  "  limited  "  after  its  name,  id. 

otherwise,  director,  &c,  personally  liable,  id. 
negotiable  instruments,  how  to  be  executed,  id. 
when  company  has  power  to  issue,  id. 
then  their  informality  cannot  be  set  up,  id.,  1099. 
power    to    execute    deeds    .abroad    by   power    of    attorney, 
1098. 

special  seal  under  Companies  Seals  Act,  1864,  id. 
minute  of  contract,  entered  in  book  and  signed  by  chairman, 

satisfies  Stat,  of  Frauds,  s.  4...  1099. 
s.  67,  validates  such  acts  only  as  are  done  prior  to  invalidity 

of  the  appointment  of  the  directors  being  known,  id. 
company  bound  as  against  third  persons  by  acts  of  de  facto 

directors,  id. 
company  liable,  though  goods  not  for  its  own  purposes,  id. 
contract  ultra  vires  cannot  be  ratified  by  company,  id. 

secus,  where  idlra  vires  of  the  directors  only,  id. 
company  cannot  purchase  its  own  shares  unless  unlimited,  id. 
promoters   cannot    sue   company   for  preliminary   expenses 
before  incorporation,  id.,  1100. 
unless  company  have  adopted  and  derived  benefit  from 
services,  1100. 

vv2 
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2.  Registered  under  Companies  Acts,  1862  to  1890 — continued. 

contracts,  how  entered  into — continued. 

promoters  cannot  sue  company,  &c. — continued. 
unless  company  have  adopted,  kc. — -continued. 

and  tlien  not  for  work  done  by  or  on  the  promoters' 

retainer,  1100. 
nor  where  contract  made  with  promoters  on  behalf 
of  company,  id. 
payments  may  be  made  for  company's  benefit,  though  not 
enforceable,  id. 
set-olf  and  counterclaim  in  action  by,  in  liquidation,  id. 

defendant  may  set  up  claim  for  unliquidated  damages,  id. 
bankruptcy  rules   as  to  mutual  credits,   kc,   extended  to 
winding-up,  id. 
only  where  both  claims  must  result  in  pecuniary  liabi- 
lities, id. 
thus  debt  cannot  be  set  up  to  an  action  of  detinue, 
id. 
rights  fixed  at  time  of  winding-up,  id. 

examples  of  contracts  for  supply  of  goods,  id. 
notice  of  debentures,  when  debt  contracted,  does  not  prevent, 

id. 
company  in  liquidation  assumed  to  be  insolvent,  1085,  id. 
action  for  sum  paid  where  shares  repudiated  for  fraud,  607. 
action  for  misrepresentation,  1100. 

shareholder     retaining     shares     cannot     sue    company    for 
damages,  id. 
only  remedy  is  rescission  of  the  contract,  id. 

which  must  be  prior  to  winding-up,  id.,  1101. 
unless  active  steps  taken  previously,  1101. 
or  agreement  with  company,  id. 
service  of  notices,  id. 

upon  company  by  post,  id. 

notice  requiring  authentication,  id. 

on  shareholders  by  post,  id. 

applies  only  to   notices   within   ordinary  business   of 
company,  id. 
official  liquidators,  id. 

in  absence  of  fraud,  &c. ,  not  liable  to  creditor,  &c,  for  delay 

in  payment,  &c. ,  id.,  1102. 
as  to  personal  liability  to  a  rent-charge,  1102. 

3.  Registered  under  Joint  Stock    Companies  Act,   1844,    7  k  8  V. 

c.  110,  id. 
certificate  of  registration  admissible  in  evidence,  id. 
action  for  calls,  id. 

plaintiff's  proofs,  id. 

as  to  validity  of  irregular  transfer  of  shares,  id.,  1103. 
power  to  compromise  shareholder's  liability,  1103. 
contracts,  id. 

proofs  of  plaintiff  suing  company,  id. 
bills  or  notes  of,  how  to  be  made  or  accepted,  id. 
deeds  of  company,  how  to  be  signed,  id. 
contracts  ultra  vires,  when  valid,  id. 
how  far  party  contracting  with  company  affected  with  notice 
of  contents  of  deed  of  settlement,  1104 

4.  Within  the  Companies  Clauses  Consolidation  Act,   1845,   incorpo- 

rated by  special  Acts,  id. 
to  what  companies  the  Act  applies,  id. 
notice  of  action,  id.     See  Notice  of  Action. 
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4.  Within  the  Companies  Clauses  Consolidated  Act,  1845 — continued. 
tender  of  amends  in  actions  against  railway  companies,  1105. 
lien  for  tolls,  970,  id. 
register  of  shareholders,  1105. 

who  entitled  to  be  entered  upon,  id. 
manner  of  entering  names  in,  id. ,  1106. 
production  of,  prima  facie  evidence  to  prove  defendant  a 
shareholder,  1106. 
evidence  of  title  to  shares,  id. 

certificate  of  proprietorship  to  he  given  to  shareholder,  id. 
share  certificate  to  be  prima  facie  evidence,  id. 
transfer  to  be  by  deed,  id. 

and  registered  in  register  of  transfers,  id. 

till  delivery  of  transfer  for  registration  transferor 
liable,  id. 
provision  as  to  stamp  and  consideration  merely  directory, 

id. 
company  not  bound  to  see  to  execution  of  any  trust,  id. 
execution  of  transfer  does  not  pass  legal  title  to  shares  till 

registration,  id. 
executor  is  registered  in  individual  capacity,  id. 
name  entered  on  register  cannot  be  removed,  id. 
unless  entry  obtained  by  fraud  or  forgery,  id. 
company   must  replace   shares   removed   under   forged 
transfer,  1107. 
even  where  forgery  is  by  a  joint  holder,  id. 
what  negligence  of  shareholder  affords  defence,  id. 
Statute  of  Limitations  runs  only  from  refusal  to 

replace,  id. 
executor  cannot  transfer  stock  in  names  of  two,  id. 
effect  of  registration  under  forged  transfer,  id. 

where  transfer  is  security  for  loan,  id. 
measure  of  damages  for  refusal  to  register,  id. 
no  warranty  to  company  of  genuineness  of  transfer,  id. 
certification  of  transfer,  meaning  of,  1108. 

no  action  lies  for  erroneous,  in  absence  of  fraud,  id. 
but  it  may  give  rise  to  estoppel  against  company,  id. 
shareholders  liable  to  calls,  id. 
directors  may  make  calls,  id. 

must  give  21  days'  notice,  id. 
essential  that  name  should  be  on  register,  id. 

but  register  need  not  be  sealed,  id. 
allottee  of  scrip  certificates  not  liable,  id. 
quaere,  whether  shares  allotted  must  be  specifically  numbered, 
id. 
if  so,  this  may  be  shown  aliunde,  id. 

but  if  register  relied  on  as  evidence  of  ownership, 
it  must  strictly  comply  with  s.  9.  .1109. 
allotment  of  shares  as  fully  paid  up,  id. 
transferor  liable  until  transfer  registered,  id. 
shareholder  cannot  transfer  till  he  has  paid  call  made,  id. 
applies  only  to  shares  on  which  call  can,  and  has  been 

made,  id. 
transfer  good  if  made,  but  transferor  remains  liable,  id. 
transferee   estopped   by   procuring   registration    of    transfer 

given  to  him  in  blank,  id. 
term  "shareholder"  includes  executors,  &c,  id. 
infant  must  repudiate  within  reasonable  time  after  coming 
ofa«e,  1110. 
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4.  Within  the  Companies  Clauses  Consolidation  Act,  1845 — continued. 

actions  for  calls,  proof  necessary  on  the  trial,  1110. 
proof  of  being  shareholder,  id. 

register  primd  facie  evidence,  id. 
but  may  be  rebutted,  id. 

unless  defendant  induced  company  to  register 
him,  id. 
how  proved,  id.,  1111. 

provisions  as  to  keeping  must  have  been  complied 
with,  1111. 
but    irregularities,    &c,    will    not    render    it 
inadmissible,  id. 
proof  of  call,  id. 

resolution  for  call,  how  proved,  id. 
validity  of  call,  id. 

call  made  at  time  resolution  passed,  id. 
payable  by  instalments  valid,  1112. 
proof  of  notice  of  call,  id. 

21  days'  notice  required,  id. 

service  of,  by  post,  in  general  sufficient,  id.,  1115. 

how  proved,  1112. 
notice  in  case  of  joint  holders  of  shares,  id. 
interest,  id. 

recoverable  on  statutory  claim,  id. 
defence,  id. 

infancy,  1097,  id. 
forfeiture  of  shares,  1113. 
period  of  limitation  is  20  years,  id. 
action  by  shareholder  for  dividends,  id. 
proof  of  contracts,  id,. 

power  of  directors  to  make  contracts,  how  to  be  exercised,  id. 

entry  of  minute  in  book  to  be  evidence,  1111,  id. 

what  contracts  railway  company  can  enter  into  by  parol,  1111. 

whether  directors  must  act  together  and  as  a  board,  1114. 

contract  by  company  with  director,  id. 

directors  may  make  payments  for  benefit  of  company,  though 

not  enforceable,  id. 
secus,  if  beyond  scope  of  business,  although  authorized  by 

general  meeting,  id. 
in  action  for  costs  of  obtaining  special  Act,  Statute  of  Limi- 
tation runs  from  time  of  having  assets  only,  id. 
railway  company  cannot  draw,  accept,  or  indorse  bills,  id. 
contract  ultra  vires  void,  id. 
issue  of  debentures  by,  id. 

company  estopped,  as  against  bond  fide  holder  for 
value,  from  disputing  illegality  of,  id. 
loan  notes  valid  so  far  only   as   company   had   benefit    of 
advance,  id. 
overdrawn  banking  account  not  illegal  loan,  id. 
service  of  notices,  1115. 

5.  Banking  companies  under  7  G.  4,  c.  46,  and  companies  suing  and 

sued  by  public  officers,  id.     See  Officer. 

members  of  cost-book  mines  may  be  sued  in  name  of  purser,  id. 

company  must  sue  in  name  of  public  officer,  id. 

banking  companies  formed  under  7  &  8  V.  c.  113,  still  to  sue  by 
public  officer,  id. 

when   registered   under   Companies   Act,    1862,    bank   is  incor- 
porated, id. 

companies  formed  under  are  quad  corporations,  1116. 


Index.  1367 

JOINT  STOCK  COMPANY— continued. 

5.  Banking  companies  under  7  G.  4,  c.  46,  &c. — continued. 

signature  of  agent  does  not  bind  company  under  stat.  9  G.  4, 

c.  14,  s.  6.. .836,  837,  1116. 
evidence  clauses,  1117. 

certified  copies  of  returns  filed,  admissible  in  evidence,  id. 

6.  Companies  constituted  by  charter  or  letters  patent  under  stat.    7 

W.  4  &  1  V.  c.  73,  id. 

JOINT  TENANT, 

occupying  alone,  not  liable  to  co-tenant  for  use  and  occupation,  339. 
liability  of,  for  repairs  done  to  house  by  co-tenant,  347,  590. 
trespass  by,  926.     See  Trespass. 
effect  of  sale  of  chattel  by,  959,  965. 

when  a  conversion,  965.     See  Conversion  of  Goods. 
action  for  recovery  of  land  by,  987. 
in  action  for  recovery  of  land  against,  ouster  must  be  proved,  993. 

See  Recovery  of  Land. 
what  amounts  to  an  ouster,  id.     See  Recovery  of  Land. 
notice  to  quit  by,  1006. 

by  agent  of,  id. 
service  on  one  residing  on  premises  good  for  all,  1010. 
possession  of  one,  not  the  possession  of  the  others,  1054. 
may  be  distrained  on  by  co-tenants  who  have  let  him  their  shares, 

1071,  1072. 
may  distrain  as  bailiff  of  co-tenant,  1074. 

JOURNALS, 

of  Houses  of  Parliament,  how  proved,  105. 

when  evidence  of  facts  therein  stated,  192. 
of  lighthouse,  &c,  to  prove  wind,  &c,  in  Admiralty  Court,  214. 

JUDGE.. 

of  superior  court,  signature  of,  to  be  judicially  noticed,  82. 

so  of  Courts  of  Bankruptcy,  id. 
may  be  examined  as  a  witness,  167. 
direction  of,  as  to  who  is  to  begin  at  trial,  288. 
privilege  of,   in  speaking  defamatory  words,    though  malicious  and 

irrelevant,  851. 
action  against,  for  false  imprisonment,  904.    See  False  Imprisonment. 
of  Court  of  Probate,  property  of  intestate  vested  in,  951. 

JUDGE'S  ORDER. 
how  proved,  112. 
to  bring  up  prisoner  as  a  witness,  156,  157. 

JUDGMENT.     See  Record. 

by  default,  evidence  of  cause  of  action,  79. 
proof  of,  108. 

by  record  made  up  when  necessary,  id. 
a  criminal  record,  id. 

record  of  judgment  of  superior  court  formerly  entered  on  parch- 
ment and  enrolled,  id. 
copy  of  entry  in  Exchequer  judgment  book  admitted,  id. ,  109. 
under  Rules,  1883,  entered  in  a  book,  109. 
record  consists  of  documents  filed,  id. 
proof  of  record,  id. 

court  will  examine  pleadings,  &c,  to  see  what  at  issue,  id. 
of  Quarter  Sessions,  id. 
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proof  of — continued. 

ancient  record  of,  lost,  may   be  proved  by  parol,  110. 
minutes  of  journals  of  Ho  use  of   Lords   evidence  of  reversal  of 
decree  in  equity,  id. 
aliter,   of  judgments  of  the   House  on  error  from  superior 

courts  of  common  law,  id. 
may  now  be  proved  by  copy  of  minutes,  id. 
of  inferior  court,  118.     See  Inferior  Courts. 
of  foreign  court,  122.     See  Foreign  Judgment. 
of  Scotch  and  Irish  judgments,  123. 
effect  of,  in  superior  courts,  192. 
with  regard  to  the  parties,  id. 

not  binding  on  third  persons,  id. 

judgment  conclusive  if  pleaded,  id. 

binding  on  same  parties  in  same  character,  193. 

on  persons  substantially  parties,  id. 
balance  order  on  contributory  of  company  not,  id. 
under  M.  W.  Property  Acts,  1882,  1891. ..1165,  1166. 
with  rc»ard  to  privies,  193. 
in  blood  as  heir,  id. 

in  estate,  as  remainderman,  lessee,  or  tenant  for  life,  id.,  194. 
in  law,  as  personal  representative,  194. 
successor  in  office,  id. 
on  joint  partnership  debt,  557. 
on  bill  of  exchange  given  for  joint  debt,  id. 
with  regard  to  strangers,  194. 

admissible  where  they  relate  to  public  matters,  id. 
as  in  case  of  customs,  tolls,  &c,  id. 
customary  commoners,  id. 
public  rights  of  way,  id. 
where  general  reputation  is  evidence,  id. 
judgment  of  ouster  to  prove  right  to  public  office,  195. 

when  not  conclusive,  id. 
Crown  prosecution,  short  of  judgment,  inadmissible,  id. 
to  prove  fact  of  judgment,  id. 
not  to  prove  liability  to  amount  recovered,  id. 
against  one  of  joint  tort  feasors  or,  contractors  a  bar,  id. 
proceedings  in  the  Divorce  Court,  id. 
with  regard  to  the  subject-matter  of  the  suit,  id. 

if  parties  and  cause  of  action  same,  form  immaterial,  id. 
when  form  of  action  mistaken,  judgment  not  conclusive,  196. 
demand  not  in  evidence  in  former  action  may  be  recovered, 

id. 
separate  injuries  from  same  wrongful  act,  id. 
but  only  one  action  lies  on  same  connected  libel,  id. 
judgment  not  evidence  of  collateral  matter,  id. 
but  facts  on  which  judgment  based  are  not  collateral,  id. 
of  judgment,  in  rem,  id. 
judgment  of  ouster,  id. 

in  Court  of  Exchequer  of  condemnation,  conclusive,  id. 
of  commissioners  of  excise,  conclusive,  197. 
quaere,  as  to  acquittal,  on  seizure,  id. 
evidence  as  between  strangers  though  obtained  by  evidence 

of  party,  using  it,  id. 
decree  of  Court  of  Probate,  when  conclusive  as  to  domicile, 

id. 
certificate  of  judge  who  tried  election  petition,  conclusive,  id. 

but  not  his  report,  id. 
of  a  foreign  competent  tribunal,  conclusive,  id. 
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effect  of,  in  superior  courts — continued. 

of  judge,  on  trial  of  compensation  before  him  and  jury  under 

31  &  32  V.  c.  119,  s.  41,  fixes  the  amount  only,  200. 
of  Admiralty  Court,  196.     See  Admiralty  Court. 
of  Probate  and  Divorce  and  Spiritual  Courts,  id. 
of  inferior  courts,  207.     See  Inferior  Courts. 
of  foreign  courts,  209.     See  Foreign  Judgment. 
application  to  set  aside,  obtained  on   default  of  appearance  of 

opposite  partj',  292. 
inadmissibility  in  civil  cases  of  judgment  in  criminal  cases,  209. 
of  usurped  jurisdiction  between  parties,  inadmissible  as  award,  222. 
might  be  subject  of  set-off,  though  writ  of  error  pending,  699. 
in  ejectment,  when  and  for  what  purpose  evidence  in   trespass   for 

mesne  profits,  931,  932,     See  Mesne  Profits. 
in  trover  for  damages,  when  it  vests  property  in  defendant,  951,  952. 

See  Conversion  of  (roods. 
proof  of,  in  ejectment  by  execution  creditor,  1047. 
defence  of  outstanding  judgments  in  actions  against  executors,  1152. 
against  married  woman,  form  of,  1161. 
when  void,  a  defence  in  action  against  sheriff,  for  false  return,  1209. 

JUDICATURE    ACTS,  1873,  1875,  1894,  (36  &  37  V.  c.  66  ;  38  &  39  V. 
c.  77  ;  57  &  58  V.  c.  16).    See  Taih.es  of  Statutes  and  of  Rules 
of  Supreme  Court  of  Judicature. 
rules  of  evidence  not  altered  by,  1,  155. 

except  in  allowing  affidavit  evidence,  id. 
and  special  orders  to  be  made  for  proof  of  particular  facts,  id. 
documents  of  which  the  court  will  take  judicial  notice,  81,  82. 
courts  will  notice  practice  of  each  Division  of  the  H.  C,  83 
a  judge  or  commissioner,  trying  causes  constitutes  a  court  under,  98. 
transferred  to  the  H.  C.  the  jurisdiction  of  the  Divorce  Court,  118. 

of  the  Court  of  Admiralty,  id. 
of  the  Probate  Court,  120. 
of  the  Court  of  Chancery,  202. 
issues  to  be  left  to  jury  with  proper  directions,  291. 

right  enforceable  by  motion,  id. 
costs  under,  297  et  scq.     See  Costs. 
every  division  of  the  H.  C.  has  jurisdiction  of  each  of  the  courts  before 

consolidation,  306. 
every  division  to  give  effect  to  equitable  estates,  interest,  and  prin- 
ciples, id. 
rules  under  which  law  and  equity  to  be  administered,  id  et  seq. 
J.  Act,  1S73,  s.  24.,  306. 

relief  formerly  given  by  Court  of  Chancery  to  be  granted  to  any 
plaintiff  entitled  on  equitable  grounds  (1),  id. 
to  any  estate,  or  right,  id. 
against  any  deed,  instrument,  or  contract,  id. 

any  right,  title,  or  claim,  asserted  by  defendant,  id. 
or  any  relief  founded  on  legal  right  which  could  only   be 

given  by  court  of  equity,  id. 
e.g.  trustee  may  be  sued  by  his  cestui  que  trust  for  rents,  &c, 
received  for  the  cestui  que  trust,  599. 
similar  relief  to  be  granted  to  any  defendant  (2),  id. 

claim    for   rectification  of    contract   on  ground  of  common 
mistake,  21. 
all  relief  claimed  against  plaintiff  by    pleadings  of  defendant, 
whether  legal  or  equitable  may  be  granted  (3),  307. 
or  against  another  person  whether  a  party  to  the  suit  or  not,  id. 
mode  of  making  third  person  a  party,  id. 
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JUDICATURE  ACTS,  1873,  1875,  1894— continued. 
J.  Act,  1873,  s.  24 — continued. 

courts  to  take  notice  of  incidental  equities  or  legal  obligations  as 
court  of  law  (4),  307. 
to  give  effect  to  all  legal  claims,  estates,  &c.  (6),  id. 
power  to  grant  all  remedies  to  any  party  as  seems,  just  (7),  id. 
J.  Act,  1873,  s.  25, 

Statutes  of  Limitations,  no  bar  to  claim  against  trustee,  where 
express  trust  (2),  672,  713.     See  Limitations,  Statute  of. 
now  modified  by  the  R.  P.  LimitationAct,  1874,  s.  10.. 712, 
and  by  the  Trustee  Act, 1888,  s.  10. ..672. 
tenant  for  life  not  to  commit  equitable  waste  (3),  345. 
no  merger  of  estate  at  law  where  none  in  equity  (4),  995,  996. 
mortgagor  may  sue  in  his  own  name,  when  (5),  307,  721,  917. 
assignee  of  chose  in  action  may  sue  in  his  own  name,  when  (6), 
308,  614. 

assignment  must  be  absolute  and  in  writing,  308. 
and  written  notice  given  to  debtor,  id. 
is  subject  to  prior  equities,  id. 
may  be  given  after  death  of  assignor,  614. 
legal  right  to  debt  passes  to  assignee,  id. 
notice   invalid,  where   outstanding  negotiable  security   for 

debt,  id. 
mortgage  of  debt,  sufficient,  id. 
so  assignment  of  debt,  with  trusts  for  assignor,  id. 
directions  to  pay  balance,  appearing  in  statement,  id. 
debts  may  be  assigned  before  due,  id. 
debtor  cannot  object  to  absence  of  consideration,  id. 
legal  right  to  shares  assignable,  568. 
stipulations  in  contracts  as  to  time.  (7),  308. 
equity  rules  to  prevail  (11),  id.,  323,  673. 

in  cases  of  collisions  of  ships,  where  both  are  in  fault,  rules  in 
force  in  Admiralty  Court  to  prevail  (9),  775. 
J.  Act,  1875,  s.  10.. .308. 

relates  only   to  rights  of  secured  as   against  unsecured  creditors, 

1150. 
does  not  make  all  debts,  in  administration  provable  equally,  id. 
nor  give  priority  to  certain  debts  as  in  bankruptcy,  id. 

priority  now  given  by  51  &  52  V.  c.  62,  s.  1  (6),  id. 
nor  enlarge   assets  by   introducing  doctrine  of  reputed  owner- 
ship, id. 

or  of  fraudulent  preference,  id. 

or  the  provisions  affecting  executions  or  distress  for  rent,  id. 
or  the  provisions  of  the  bills  of  Sale  Act,  1878..  id. 
nor  give  power  of  disclaimer,  id. 
but  introduces  mutual  credit  claims,  id. 

so  unliquidated  damages  may  be  set  off  against  executor,  id. 
so  contingent  debts,  subsequently  due,  provable,  id. 
creditor  entitled  to  interest,  only  to  administration  judgment,  id. 
does  not  interfere  with  executor's  right  of  retainer,  1151. 

nor  with  right  to  distrain  on  property  of  insolvent  company, 
893. 
in  action  for  debt,  by  insolvent  company,  defendant  may  set  off 

unliquidated  damages,  1100. 
but  claims  must  both  result  in  pecuniary  liabilities,  id. 
rights  fixed,  at  time  of  winding-up,  id. 
notice  of  existence  of  debentures  immaterial,  id. 
section  applies  to  any  company  in  liquidation  not  shown  to  be 

solvent,  1085,  id. 
does  not  affect  unregistered  bill  of  sale  given  by  company,  1193. 
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JUDICATURE  ACTS,  1*73,  1875,  1894— continued. 
J.  (Procedure)  Act,  1894,  s.  3. ..155. 

rules  may  be  made  as  to  means  of  proving  particular  facts,  id. 

and  the  mode  in  which  evidence  may  be  given,  id. 
on  summons  for  directions,  may  be  ordered  to  be  on  information 

and  belief,  id. 
or  by  production  of  books  or  copies  of  entries,  id. 
attorneys  and   solicitors  now  called  solicitors  of  the  Supreme  Court, 
496. 

■JUDICIAL  NOTICE, 

what  matters  the  Court  will  notice  judicially,  80. 

order  and  course  of  proceedings  in  Parliament,  id. 

privilege  of  Parliament  id 

existence  of  war  and  of  a  recognized  foreign  state,  id. 

the  royal  and  judicial  seals,  id. 

the  seal  of  the  city  of  London,  id. 

of  the  central  office  of  the  Supreme  Court  of  Judicature,  id.,  81. 

of  district  registry  of  the  High  Court,  81. 

of  a  notary  public,  id. 

of  courts  having  jurisdiction  in  bankruptcy,  82. 

documents  judicially  noticed  in  Irish  courts,  81. 

seal  and  signature  of  ambassador,  consul,  &c,  to  affidavit  &c,  id. 

signature  of  judges  of  superior  courts  to  official  document,  82, 

113. 
seal    of  Board   of  Agriculture,    authenticated  by   signature    of 

president,  82. 
certificates  of  Comptroller  of  Patents,  id. 
rules  made  under  Bankruptcy  Act,  1883,  id, 

under  the  Railway  and  Canal  Traffic  Act,  1888,  id. 
under  the  Land  Transfer  Act,  id. 
the  existence  of  all  courts  established  by  Parliament,  id. 
the  practice  of  the  several  divisions  of  the  High  Court,  83. 
the  privileges  of  the  officers  of  the  court,  id. 
the  Queen's  Proclamation — when,  id. 
the  different  counties,  &c,  in  England,  id. 
the  existence  of  two  universities  in  England,  id. 
the  festivals  appointed  by  the  calendar,  id. 
the  days  of  the  month,  id. 
of  names  of  places  on  Admiralty  Chart,  id. 

the  identity  of  a  company  named  in  pleading,  if  incorporated,  id. 
facts  notified  by  statute,  id. 
that   assessors    and   collectors   of    taxes   are    "public   annual" 

officers,  id. 
general  usage  judicially  ascertained  and  established,  84. 
the  law  and  privilege  of  the  Stannaries,  id. 
not  taken  of  the  nature  and  jurisdiction  of  inferior  courts,  83. 
Scotch,  colonial,  or  foreign  law,  id. 
particular  customs— as  London  unless  certified,  id. 

except  in  the  courts  of  the  city,  84. 
the  local  situation  of  a  town,  id. 

nor   formerly    the  seal   and   proceedings    of  a   foreign 
court,  id. 
alitcr  now,  id.,  101. 
how  far  notice  will  be  taken  of  customs,  84. 

JUDICIAL   PROCEEDINGS, 

instruments  themselves,  or  examined  copies  of  best  evidence,  3. 
when  the  court  will  notice  facts  judicially,  80  ct  scq. 
publication  of.  containing  defamatory  matter,  when  privileged,  858, 
859. 
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JUDICIAL  SEPARATION.     See  Divorce. 

JUROR. 

may  give  evidence,  167. 

grand,  not  privileged  from  stating  what  passed  before  him,  175,  868. 

effect  of  withdrawing,  295. 

counsel  had  at  common  law  general  authority  to  withdraw,  id. 

JURY, 

presentment  by,  at  manor  court,  evidence  of  bounds  of  manor,  212. 

of  unlawful  fishing,  not  evidence  of  lord's  right  to 
stream,  id. 
special,  certificate  for  costs  of,  304. 

JUS  TERTII, 

agent  cannot  in  general  set  up,  in  action  for  money  had  and  received, 
*597. 
may  be  set  up  in  trover  where  defendant  is  not  bailee  or  agent,  967. 
so  by  an  agent  where  bailment  determined  by  title  paramount,  id., 

968. 
bailee  must  claim  under  person  whose  title  he  sets  up,  id. 

he  cannot,  if  he  accepted  bailment  knowing  adverse  claim,  id. 
mere  wrongdoer  cannot  set  up,  911,  id. 

JUSTICE  OF  THE  PEACE, 
effect  of  conviction  by,  208. 
certificate  by  two,  of  summary  conviction  or  dismissal  in  action  for 

assault,  903. 
action  against,  for  false  imprisonment,  904. 
rules  as  to  liability,  id. 

if  lie  grant  warrant  without  information,  id. 
so  if  he  commit  for  re-examination  for  unreasonable  time,  id. 
limit  is  eight  clear  days  in  case  of  indictable  offences,  id. 
except  in  cases  within  42  &  43  V.  c.  49,  s.  24  (2),  id. 
evidence  in  actions  against,  1124. 

Jervis's  Act,  stat  11  &  12  V.  c.  44,  id. 

malice  and  want  of  probable  cause  must  be  alleged  where 

matter  within  defendant's  jurisdiction  (s.  1)»  id. 
where  matter  not  within  justice's  jurisdiction  no  action  lies 
(s.  2)  till  conviction  quashed,  id. 
or  where  no  conviction,  if  a  summons  issued  and  was 
served,  and  plaintiff  did  not  appear,  id. 
no  action  against  one  justice  for  granting  warrant  on  con- 
viction, &c,  by  another  (s.  3),  id. 
nor  for  distress  warrant  for  poor  rate  (s.  4),  1125. 
nor  for  exercise  of  discretionary  power  given  by  statute, 

id. 
nor  for  obeying  order  of  Q.  B.  Division  (s.  5),  id. 
form  and  cause  of  action,  id. 

cases  decided  under  ss.  1,  2,  id.  ct  seq. 
action  of  replevin  when  maintainable,  1125. 
when  s.  2  applies,  id. 

where  justice  acts  out  of  the  limits  of  his  jurisdic- 
tion, 1126. 
issues   warrant   to   enforce    payment 
under  bastardy  order,  id, 
or  of  church  rate,  id. 
when  protected  in  action  against,  for  malicious  convic- 
tion, id.,  1127. 
semble,  no  action  lies  for  act  done  judicially  within 
jurisdiction,  though  malicious,  1127. 
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JUSTICE  OF  THE  PEACE— continued. 
evidence  in  actions  against — continued. 

Jervis's  Act.  stat.  11  &  12  V.  c.  44 — continued. 
form  and  cause  of  action — continued. 

conviction  when  to  be  drawn  up,  1127. 

order  or  warrant  of  commitment  cannot  in  general 
he  drawn  up  ex  post  facto,  id. 
acts  of  justice  who  lias  not  duly  qualified  not  absolutely 
void,  id. 
evidence  to  connect  justice  with  trespass,  and  warrant  with 
conviction,  id, 
notice  to  produce  warrant  should  be  served  on  defen 
dant,  id. 
or  officer  served  with  subpecna  duces  tecum,  id. 
damages,  what  recoverable  (s.  13),  1128. 
defence,  id. 

must  be  pleaded  specially,  id. 

want  of  notice  of  action  or  wrong  venue  no,  id.,  1129. 
limitation  of  actions  against,  1129. 
six  calendar  months,  id. 
computation  of  the  six  calendar  months,  id. 

where  continuing  imprisonment,  id. 
in  action  for  distress  for  church  rates,  id. 
justice  may  tender  amends,  id. 

JUSTIFICATION, 

in  action  of  defamation,  862.     See  Defamation. 

defence  of,  when  evidence  of  express  malice,  846. 

in  action  for  assault  and  battery,  self-defence,  900. 
in  defence  of  possession,  901 . 
reasonable  chastisement,  902. 
under  process  of  law,  id. 
in  action  for  false  imprisonment,  909. 
of  trespass  to  land,  927.     See  Trespass. 

KEY, 

acceptance  of,  by  landlord,  is  surrender  in  law,  337,  310. 

LACHES, 

of  holder  of  bill,  in  presentment  of  bill,  376,  377,  378. 
discharge  of  drawer,  and  prior  indorsers,  376. 

in  giving  notice  of  dishonour  of  bill,  370.     See  Notice,  of  dishonour. 
of    transferee    of    security,    how   far    discharge   of    transferor,    482, 
693. 

LAND, 

interest  in,  within  Statute  of  Frauds,  312.     See  Frauds,  Statute  of. 

action  on  covenants  relating  to,  706.     See  Covenant. 

liability  for  nuisance  on,  748  et  scq.     See  Nuisance. 

negligent  user  of,  779  et  scq.     See  Negligence. 

support  of,  action  for  disturbance  of,  798.     See  Support  of  Land. 

action  for  trespass  to.  914  et  seq.     See  Trespass. 

for  recovery  of,  985  et  scq.     See  ltecorcry  of  Land. 
meaning  of  word  in  Land  Transfer  Acts,  1875.  1897. ..988. 

in  Statute  of  Limitations,  3  &  4  W.  4,  c.  27. ..1051. 

LAND  CARRIERS  ACT  (11  G.  4  k  1  W.  4,  c.  68),  629.     See  Carrier. 
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LANDLORD.     See  Tenant. 

relation  of  landlord  and  tenant  must  be  proved  by  written  lease  if 
there  be  one,  2. 
may  be  implied,  339. 
not  bound  by  the  act  of  his  tenant  in  granting  right  of  way,  39,  40. 

nor  in  dedicating  way  to  public,  818. 
when  he  may  recover  in  use  and  occupation.  332  ct  seq.     See  Use  and 

Occupation. 
title  of,  cannot  be  disputed  by  tenant,  333,  986,  993,  994,  1072. 

nor  of  his  assignee,  993. 
taxes  or  other  charges  payable  bv,  effect  of  payment  by  tenant,  342, 

591,  592,  1073. 
may  maintain  action  against  his  tenant  for  waste,  344.     See  Waste. 
for  rent,  720.     See  Rent. 
for  double  value,  739.    See  Double  Value.  Action 

for. 
for  double  rent,  741. 
for  injury  to  reversion,  748. 
when  liable  for  nuisance  on  premises  demised,  756,  757. 
liability  of,  for  excessive  distress,  878  ct  seq.     See  Excessive  Distress. 
irregular  distress,  881  et  seq.     See  Irregular  Distress. 
illegal  distress,  885  el  seq.     See  Illegal  Distress. 
when  liable  for  wrongful  acts  of  bailiff,  894,  895. 

may  maintain  trespass  against  person  cutting  trees  excepted  from 
demise,  917. 
or  against  lessee  at  will  committing  voluntary  waste,  id. 
entering  to  view  waste,  &c,  and  doing  damage,  &c,  a  trespasser  ab 

initio,  924. 
who  has  distrained,  cannot  maintain  trover  for  the  goods.  953. 
may  bring  trover  for  fixtures  severed  during  term,  955. 

or  for  trees  cut  down  by  a  stranger,  id. 
cannot  recover  indenture  of  expired  lease  from  lessee,  983. 
evidence  in  action  for  recovery  of  land  by,  993  et  seq.     See  Recover])  of 
Land.. 
proof  of  notice  to  quit,  1002.     See  Notice  to  Quit. 
proof  in  cases  of  forfeiture,  1012.     See  Forfeiture. 
waiver  of  forfeiture,  1019. 
in  action  for  recovery  of  land,  person  may  defend  as,  1050. 
meaning  of,  under  Rules,  1883,  O.  xii.  rr.  25,  26,  id. 
cannot  rely  on  title  which  tenant  would  be  estopped  from  setting 

up,  id. 
when  right  to  re-enter  is  barred  by  Statutes  of  Limitations,  1051  et 

seq.,  1060.     See  Entry,  right  of. 
tender  of  rent  to,  1075,  1076. 

payment  of  rent  to,  by  sheriff,  when  goods  taken  in  execution,  1204. 
See  Sheriff. 

LAND  REGISTER  OFFICE, 

documents  from,  proved  by  certified  copies,  100. 

LAND  TAX, 

books  of  commissioners  of,  copies  of,  admissible,  216. 

LAND  TRANSFER  ACTS,  1875,  1897,  38  &  39  V.  c.  87  ;  60  k  61  V. 
c.  65. 
Land  Transfer  Act,  1875,  38  &  39  V.  c.  87,  987. 
freehold  land  may  be  registered  under,  ss.  7 — 9,  id. 

land  certificate,  given  by  registrar,  s.  10,  id. 
leasehold  land  may  be  registered,  ss.  13,  14,  id. 

declaration  of  absolute  title  of  lessor  not  necessary    id. 
office  copy  of  lease  given  by  registrar,  s.  16,  id. 
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LAND  TRANSFER  ACTS,  1875,  1897— continued. 

charges  on  land  entered  on  register  and  certificates  thereof  granted, 

s.  22,  987. 
land  certificate  or  certificate  of  charge  prvmd  facie  evidence  of  con- 
tents, s.  80,  id. 
so  office  copy  of  lease,  id. 
land  registry  to  have  seal,  s.  107,  id. 
so  distinct  registries,  s.  120,  id. 
documents   sealed  with   the  seal  of  district   registry   admissible   in 

evidence  whether  originals  or  copies,  id.,  988. 
deposit  of  certificate  subject  to  registered  estates,  &c. ,  equivalent  to 
deposit  of  title  deeds,  s.  8  (4),  988. 
semble,  also  in  case  of  principal  office,  id. 
Land  Transfer  Act,  1897,  61  &  62  V.  c.  65,  id. 

freehold  land,  legal  estates,  cannot  be  acquired  under  conveyance 
on  sale,  without  registration  where  compulsory,  s.  20,  id. 
land  includes  all  hereditaments,  s.  24  (1),  id. 

but  registration  unnecessary  for  incorporeal  hereditaments,  id. 
or  mines,  &c,  apart  from  surface,  id. 
or  leases  for  under  40  years  or  2  lives  to  run,  id. 
or  undivided  share  in  land,  id. 
real  estate  vests  in  executors,  &c,  where  death  after  Dec.  31st,  1897, 
s.  1  (1),  1048. 
definition  of,  s.  1  (4),  id. 
effect  of  probate,  same  to  real  estate  as  to  chattel  real,  s.  2,  id. 
real  estate  may  be  dealt  with  before  probate,  as  chattel  real,  id. 

but  all  executors,  &c,  must  concur  in  sale  or  transfer,  id.,  1049. 
unless  Court  otherwise  order,  1048. 
executor,   &c,   may  assent  to  devise,   or  convey  the  land  to  heir, 
devisee,  &c,  s.  3  (1),  id. 
semble,  all  who  have  not  disclaimed  must  assent,  1043. 
how  far  adverse  possession  affects  a  registered  title,  1066. 

LANDS   CLAUSES   CONSOLIDATION  ACT,   1845   (8  &  9  V.  c.   18), 
proceedings  of  sheriff's  court  under,  proved  by  certified  copy,  100. 
inquisition  of  sheriff's  jury  under,  conclusive  as  to  amount,  but  not 

as  to  right  of  compensation,  200. 
judgment  after  trial  by  judge  and  jury  under,  has  same  effect,  id. 
so  award  of  amount  of  compensation  under,  222. 

LAW, 

of  England  judicially  noticed,  82,  83.    . 
foreign,  how  proved,  121.     See  Foreign  Laics. 

LAW  LIST, 

evidence  that  solicitors  therein  are  duly  certified,  505.     See  Solicitor. 

LAW  OF  THE  ROAD, 

what  it  is,  767. 

in  highways  regulated  by  stat.  5  &  6  W.  4,  c.  50,  s.  78,  id. 

LAY  DAYS, 

for  loading  and  unloading  cargo,  what,  462. 

how  computed,  id. 

in  London  mean  working  days,  id. 

LEADING  QUESTIONS, 

what  amount  to,  167  et  scq.     See  Witiwss. 

LEASE, 

oral  evidence  admissible  to  prove  custom  not  inserted  in,  26. 
unless  such  custom  be  excluded  by  covenant,  id. 
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LEASE — continual. 

possession  of,  by  lessor,  with  seals  cut  oH.no  presumption  of  surrender 

in  writing,  41. 
ancient,  evidence  of  situation  of  lands  therein  described,  50. 

of  right  of  lessor,  53. 
description  of  property  in,  by  landlord,  evidence  against  subsequent 

lessee,  59. 
entry  of  substance  of  in  ancient  book  of  steward,  not  evidence  ol,  61. 
terms  of,  may  be  proved  by  oral  admissions,  64. 
recital  of,  in  release,  evidence  of,  against  releasor,  76. 
propel-  custody  of,  expired.  104. 

produced  by  lessee,  need  not  be  proved  against  him,  143. 
defectively  executed  under  powers,  how  confirmed,  153,  154. 
agreement  for,  stamp  on,  236,  258. 
amount  of  stamp  on,  257.     See  Stamp. 
vendor  of,  not  now  bound  to  show  landlord's  title,  321. 
but  must  produce  original  lease,  id. 

and  obtain  lessor's  licence  if  required,  322. 
no  implied  contract  for  title  on  sale  of  agreement  for,  id. 
cessor  of,  by  landlord's  death,  335.     See  Apportionment  Acts. 
if  for  more  than  three  years,  required  by  Stat,  of  Frauds,  ss.  1,  2,  to 
be  in  writing,  343.     See  Frauds,  Statute  of. 
ami  by  8  &  9  V.  c.  106,  s.  3,  to  be  by  deed,  344. 
agreement  for,  for  any  time,  must  be  in  writing,  id. 
registration  of,    under   Land   Transfer   Act,    1875. ..987.     See   Land 

Transfer  Acts,  1875,  1897. 
not  within  Stat,  of  Uses,  988. 

void  under  stat.  8  k  9  V.  c.  106,  will  control  terms  of  tenancy,  997, 
998. 
confirmation  of  by  receipt  of  rent,  fee.,  998. 
what  is  lease  and  what  mere  agreement,  999,  1000. 
proof  of,  in  action  for  recovery  of  land,  996. 
forfeiture  of,  1012.     See  Forfeiture. 
when  lease  is  void  or  voidable,  1019. 

recovery  of  land  by  devisee  of,  1043.     See  Recovery  of  Land. 
sale  of,  by  sheriff  without  writing  passes  no  property,  1048. 
when  Statute  of  Limitations  runs  in  case  of  land  under,  1060. 
where  assets,  how  valued,  1147.     See  Executor  and  Administrator. 

LEAVE  AND  LICENCE, 

defence  of,  in  action  for  assault,  900. 

proof  ot  defence  of,  in  action  for  detention,  984. 

LEEMAN'S  ACT  (30  &  31  V.  c.  29),  568. 

LEGACY, 

receipt  for,  stamp  duty  on,  273. 

payment  of,  provable  only  on  evidence  of  payment  of  duty,  id. 

cannot  generally  be  sued  for,  without  an  administration  suit,  1144. 

but  after  assent  by  executor  trover  will  lie  for  specific  legacy,  id. 

sometimes  recoverable  in  County  Court,  id. 

LEGAL  ESTATE.     See  Recovery  of  Land. 

LEGATEE, 

rendered  competent  witness  to  will  of  real  estate,  151. 
but  legacy  to  him  void,  id. 

LEGITIMACY, 

presumption  of,  34.     See  Presumption. 

proof  of,  by  declaration  of  deceased  parents,  44,  47.     See  Hearsay. 
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LEGITIMACY— continued. 

onus  of  proof  of,  on  issue  as  to,  96,  1034,  1035. 
Declaration  Act  (21  &  22  V.  c.  93),  1036. 

LESSEE.     See  Tenant. 

usually  pays  expenses  of  lease,    but  not   directly  liable  to   lessor  - 

solicitor,  497. 
cannot  maintain  trespass  for  timber  severed  from  freehold,  911. 
for  years,  before  entry,  liable  in  debt  for  rent,  366. 

cannot  maintain  trespass,  917. 
nor  action  for  recovery  of  land,  992. 
entry  of,  under  lease,  will  be  presumed,  994. 
right  of,  to  fixtures,  955,  956.     See  Fixtures. 

LESSOR.     See  Landlord. 

LETTER, 

form  of  notice  to  produce,  11. 

secondary  evidence  of  contents  of,  after  notice  to  produce,  13,  14. 

See  Secondary  Evidence. 
presumption  of  time  of  writing  and  of  sending,  35,  36. 
proof  of  sending,  60,  384,  1115 

admissible,  in  evidence,  without  producing  that  to  which  answer,  62. 
written  ':  without  prejudice,"  not  admissible  against  writer,  id. 

nor  reply  though  not  similarly  guarded,  id. 

when  admissible  for  writer  to  prove  offer,  63. 
when  mere  omission  to  answer,  not  evidence  of  assent,  64,  65. 
of  agent,  inadmissible  against  principal,  70.     See  Agent. 
admissions  in,  by  solicitor  admissible  against  client,  73. 
official,  evidence  of  facts  therein  stated,  214. 
of  credit,  stamp  on,  240. 

when  exempt,  244. 
of  allotment  of  shares.     See  Joint  Stock  Company. 
admissible  to  complete  contract  under  Stat,  of  Frauds,  &c,  315,  528. 
when  contract  by,  complete,  520,  1088. 
publication  of  libel  in,  841,  842. 
receiver  of,  has  property  in  paper,  983. 

LETTER  OF  ATTORNEY.     See  Poiver  of  Attorney. 

LETTER  CARRIERS,  644.     See  Carriers. 

LETTERS  OF  ADMINISTRATION.     See  Administration. 

LETTERS  PATENT, 

how  proved,  108. 

how  sealed  with  seal  of  patent  office,  id. 
proof  of  foreign,  102. 

LEY  ANT  AND  COUCHANT, 
is  a  measure  of  number.  8i>9. 

proof  that  plaintiff  is  entitled  to  common  for  all  cattle,  id. 
traverse  of  cattle  being,  on  right  of  common  being  set  up,  928,  929v 

LEVY, 

evidence  of,  in  action  against  sheriff,  1173,  1205,  1211. 

LIBEL.     See  Defamation. 

LICENCE.     See  Leave  and  Licence. 

to  trade,  what  sufficient  to  let  in  secondary  evidence  of,  6. 
to  inclose  waste,  when  presumed,  35. 

R. — VOL.  II.  X  X 
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LICENCE — continued. 

theatrical  presumed,  43. 

indorsement  on,  presumed  from  entry  in  custom-house  books,  id. 

proof  lies  on  defendant,  in  action  for  selling  ale  without,  96. 

to  use  a  patent,  semhlc,  exempt  from  stamp,  256. 

vendor  must  obtain  lessor's,  when  required  for  assignment,  322. 

for  port,  presumptive  evidence  of  destination  of  ship,  421. 

proof  of,  in  action  on  policies  of  insurance,  427. 

for  disturbance  of  common,  810. 
to  hunt,  hawk,  &c,  is  within  Prescription  Act,  id. 
claim  to  right  of  way,  when  defeated  by  proof  of,  815. 
to  alter  watercourse,  when  irrevocable,  827. 

evidence  for  plaintiff  on  defence  of  right  of  way  in  trespass,  928. 
evidence  on  defence  of,  in  trespass  to  land,  929.     See  Trespass. 

LICENSEE, 

to  mine,  may  maintain  trover  for  gravel,  &c,  dug,  953. 

LIEN, 

of  shipowner  for  freight,  &c. ,  468.     See  Affreightment. 

of  master  for  payment  of  freight  and  other  lawful  charges,  473. 

defence  in  trover  if  pleaded  specially,  968. 

general,  how  proved,  id. 

by  express  agreement,  id. 

by  general  usage,  id. 

when  real  owner  not  affected  by  agreement  for,  id. 

in  order  to  attach,  new  act  must  be  done,  id. 

persons  who  have,  id.,  969. 

when  ascertained,  becomes  part  of  law  merchant.  84,  970. 

to  what  securities,  &c,  lien  of  bankers  extends,  969. 

of  solicitor,  on  papers  of  client,  id. 

extends  only  to  debt  due  under  retainer,  id. 
of  insurance  brokers,  factors,  packers,  id. 
of  innkeeper,  id. 

to  what  goods  it  extends,  id.,  970. 
innkeeper  may  sell  goods  under  41  &  42  V.  c.  38... 970. 
railway  companies  have  lien  and  power  of  sale  for  tolls,  id. 

quccre  whether  also  for  freight  as  carriers,  id. 
solicitor  to  official  liquidator  has  no  lien,  id. 
no  person  can  claim,  on  books  of  bankrupt  as  against  trustee,  id. 
particular,  how  proved,  971. 
persons  who  have,  id. 
only  arises  against  one  who  authorized  work  to  be  done,  id.,  974, 

but  railway  company  has,  for  cloak  room  charges,  971. 
of  livery-stable  keepers  and  trainers  of  horses,  id. 
seller  of  goods  not  sold  on  credit  has,  id. 
now  governed  by  S.  of  G.  Act,  1893,  id.,  972. 
seller  is  unpaid  where  price  has  not  been  paid,  s.  38,  1  (a),  972. 
or  negotiable  instrument,  received  as  payment,  dishonoured, 
s.  38,  1  (b),  id. 
seller  includes  person  in  position  of  seller,  s.  38  (2),  id. 
unpaid  seller,  though  property  has  passed,  has  lien  for  price,  s.  39 
(1)  (a),  id. 

where  property  has  not  passed,  may  withhold  delivery,  s.  39 
(2),  id. 
may  retain  possession  till  payment,  when  not   sold  on  credit, 
s.  41  (1)  (a),  id. 

or  term  of  credit  has  expired,  s.  41  (1)  (b),  id. 
or  buyer  has  become  insolvent,  s.  41  (1)  (c),  id. 
has  lien  although   he  is  in  possession  as  agent  for  buyer,  s.  41, 
(2),  id. 
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LIEN — continued. 

particular,  how  proved — continued. 

lieu  of,  when  not  defeated  by  part  delivery,  s.  42... 972. 

not  lost,  by  seller  in  possession,  of  goods,  parting  with  document 

of  title,  id. 
unless  it  precludes  the  lien,  id. 

demand  of  excessive  dues,  where  dispensation  with  tender,  id. 
mere  set-off  is  no  answer,  id. 
cases  in  which  a  lien  does  not  arise,  973. 

special  contract  does  not,  per  sci  prevent  a  lien,  id. 

unless  express  stipulation  for  security,  id. 
possession  not  necessary  to  establish  equitable,  id. 
cannct  be  gained  by  misrepresentation,  id. 

vendor  at    law  has    no   lien    on    title    deeds    after   conveyance 
executed,  id.,  974. 

but  has  an  equitable  lien  or  charge  on  the  estate,  974. 
waiver  of,  id. 

by  seller,  id. 
unpaid  seller  of  goods  loses  right  when  he  delivers  goods  to  carrier,  &c, 
for  transmission,  s.  43  (1)  (a),  id. 
unless  he  reserves  right  of  disposal,  id. 
where  the  buyer  obtains  possession,  s.  43  (1)  (b),  id. 
by  waiver  thereof,  s.  43  (1)  (c),  id. 

does  not  lose  it  by  obtaining  judgment  for  price,  s.  43  (2),  id. 
by  not  insisting  on  it,  id. 
by  setting  up  another  claim,  id. 
by  parting  with  the  possession,  id. 
when  revived  by  re- possession,  id. 

not  destroyed,  though  demand  barred  by  Statute  of  Limitations, 
97:.. 
procedure  under  Rules,  18S3,  when  goods  are  detained  under,  1076. 

LIFE, 

presumption  as  to  duration  of,  41.     See  Presumption. 

LIFE  INSURANCE,  448.     See  Insurance. 

LIGHTER, 

no  warranty  of  seaworthiness  of,  in  insurance  on  goods  to  be  carried 
by  ship    424. 

LIGHTERMAN, 

how  far  a  common  carrier,  623. 

LIGHTHOUSE, 

entries  in  journal  of,  how  far  evidence,  214. 

LIGHTS, 

presumption  of  grant  of,  39.     See  Presumption. 
action  for  obstruction  of,  802. 

Contents  of  statement  of  claim,  id, 
may  be  brought  by  reversioner,  id. 
right  to  light  and  air,  id. 

Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  id. 

light  enjoyed  for  20  years  indefeasible  (s.  3),  id. 
period  how  calculated  (s.  4),  id. 
less  time  gives  no  presumption  of  light  (s.  6),  id. 
statute  has  not  altered  nature  of  right,  but  only  mode 

in  which  it  may  be  gained,  803. 
does  not  affect  prior  modes  of  claiming  easements,  id. 

enable  right  to  be  acquired  over  Crown  land,  id. 
s.  2  does  not  affect  {he  right  10  light,  id. 

\  x  2 
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LIGHTS— continued. 

action  for  obstruction  of — continued. 
right  to  light  and  air — continued. 

Prescription  Act,  1832  (2  &  3  W.  4,  c.  71) — continued. 

may  be  acquired  without  consent  of  landlord,  where  the 
servient  tenement  is  under  lease,  803. 
even  by  lessee  against  another,  under  same  land- 
lord, id. 
and    although     lease    reserve     right    to    obstruct 
lights,  id. 
when  implied  from  conveyance  of  house,  id. 

or  of  adjoining  land,  id.,  804. 
in  case  of  contemporaneous  conveyances,  804. 

of  land  sold  at  same  auction  under  conditions,  id. 
extent  of  grant  depends  on  existing  circumstances, 
id. 
what  amount  of  light,  id. 

light  must  come  through  some  definite  access,  id. 
so  not  gained  in  respect  of  an  open  area,  id. 
acquired  although  windows  usually  closed  by  shutters,  id. 
words  "actually  enjoyed"    satisfied  without  proof  of 

personal  occupation,  id. 
what  interruption  will  not  prevent  right  being  acquired, 

id.,  805. 
20  preceding  years  need  not,  under  s.  4,  immediately 

precede  action,  805. 
right   gained    through   enjoyment    under    oral   agree- 
ment, id. 
payment  of  rent  no  interruption  within  s.  3,  id. 
but  right  is  not  acquired  by  enjoyment,  under  writing, 

with  payment  of  rent,  id. 
interruption  must  be  as  described  in  s.  4,  id. 

if  removed  from  time  to  time  not  within  s.  4,  id. 
acquiescence  in,  is  question  for  jury,  id. 
onus  of  proof  of,  id. 
not  gained  where  unity  of  possession,  id. 
suspension  only,  where  unity  for  different  estates,  id. 
not  interfered  with  by  Metropolitan  Building  Act,  806. 
right  to  air  stands  on  different  footing  from  light,  id. 
not  given  by  Act  to  current  of  air  to  chimney,  or 
mill,  id. 
or  to  structure  open  at  ends  and  sides,  id. 
may  be  acquired  by  grant,  id. 
fact  of  windows  overlooking  land,  not  notice  of  agree- 
ment for  them,  id. 
how  lost,  id. 

by  disuse,  id. 

by  abandonment,  id. 

by   alteration   of  adjoining   building   upon    reasonable 

belief  that  right  was  abandoned,  id. 
right  measured  by  size  and  position  of  old  windows,  807. 
not   affected   by    advancing    or    setting    back   its 
plane,  id. 
effect  of  alteration  by  enlarging  window,  id. 
not   lost,  by  altering   window  frames,  retaining   same 

aperture,  id. 
defendant  may  not  block  old  lights,  in  order  to  block 

new  ones,  id. 
no  right  for  any  new  window  not  substantially  corre- 
sponding with  ancient  one,  id. 
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LIGHTS— continued. 

action  for  obstruction  of — continued. 
proof  of  obstruction,  S07. 

effect  of  defence  denying  obstruction,  id. 
where  plaintiff  has  only  qualified  right,  id. 
diminution  must  render  premises  sensibly  less  fit  for  occupa- 
tion, id. 
damages  are  assessed  down  to  time  of  assessment,  id.,  808. 
if  not  removed  plaintiff  may  bring  fresh  action,  808. 
and  jury  may  give  substantial  damages,  id. 
injunction  only  granted  on  proof  of  substantial  damage,  id. 

maybe  granted,  although  windows  unobstructed  as  to  45°,  id. 
where  old  and  new  windows  obstructed,  id. 
quia  timet,  where  buildings  have  been  pulled  down  for  re- 
building, id. 
not  granted  against  railway  company  for  blocking  windows 

overlooking  land,  id. 
devisee  allowed  to  continue  action  for,  id. 
not  generally  granted  for  diminution  of  air,  id. 
unless  flowing  through  defined  channel,  id, 
granting  damages  in  lieu  of,  760,  id. 

LIMITATIONS,  STATUTES  OF, 

must  be  specially  pleaded,  670. 
commencement  of  action  is  date  of  writ,  id. 

proved  by  date  on  statement  of  claim,  501,  id, 
first  writ  kept  alive  by  renewal,  670. 
renewal,  how  proved,  id. 

time  for,  id.     See  Writ. 
misdated  writ  amendable,  671. 

time  of  limitation  to  be  computed  exclusive  of  day  on  which 
cause  of  action  arose,  id. 
period  of  limitation  on  simple  contract  is  6  years,  id. 
apart  from,  mere  delay  in  enforcing  debt  is  no  bar,  714. 
foreign,  barring  remedy  and  not  right,  have  no  operation  here,  671. 

even  after  judgment  for  defendant  in  foreign  court,  id. 
in  the  case  of  merchants'  accounts,  id. 

debts  due  to  companies,  when  in  the  nature  of  specialty  debts,  id. 
in  action  for  use  and  occupation  or  rent,  343,  711  et  seq. 
agent  receiving  money  for  principal,  can  set  up  statute  against  him,  672. 
so  in  general,  can  a  solicitor,  id. 

oi  mortgagee  as  to  proceeds  of  estate  sold,  id. 
unless  special  clause  in  mortgage  deed,  id. 
■effect  of,  on  equitable  claims,  672. 

claim  of  cestui  que  trust  against  trustee  on  express  trust,  formerly 

not  barred  by,  id.,  711,  1056,  n. 
in  case  of  charge  on  land,  express  trust  is  no  bar  to  statute,  712. 

meaning  of  express  trust,  672,  1065. 
equity  sometimes  acted  by  analogy  to  statute,  672. 
the  Trustee  Act,  1888,  now  applies  statutes  to  actions  against 
trustees,  id. 
except  where  fraud  or  fraudulent  breach  of  trust,  id. 
by  the  person  setting  up  the  statute,  673. 
or  to  recover  property  retained  or  converted,  id. 
extends  to  case  of  solicitor  trustee,  508. 
statute  runs  against  married  woman,  id.,  673. 

but  not  against  beneficiary  till  interest  is  in  possession, 
673. 
against  separate  estate  of  married  woman,  now  barred  by,  id, 
do  not  apply  to  a  petition  of  right,  id. 
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LIMITATIONS,  STATUTES  0^— continued. 
when  they  begin  to  run,  673. 

from  the  time  when  plaintiff's  right  first  accrued,  id. 

and  not  from  discover)- thereof,  id. 
in  case  of  fraudulent  concealment,  from  discovery,  id. 

although  no  active  steps  taken  to  escape  detection,  id. 
unless  laches  on  part  of  plaintiff,  id. 
on  contracts  to  indemnify  from  damnification,  id. 
on  bills  and  notes, .id.,  674. 

in  case  of  ordinary  banking  account,  statute  runs  from  deposit,. 
674. 
secus,  with  a  deposit  account,  675. 
of  claims  against  surety  and  co-surety,  id. 
of  dividend  due  to  shareholder  from  company,  id. 
of  trustee  investing  trust  funds  on  insufficient  security,  id. 
on  solicitor's  bill,  505. 
in  case  of  a  copyhold  tine,  id. 

between  tenant  for  life  and  remainderman,  from  the  committal  of 
the  waste,  346. 
disabilities,  675. 

stat:  21  J.  1,  c.  16,  s.  7,  id. 
3  &  4  W.  4,  c.  42,  id. 
19  &  20  V.  c.  97,  id. 

meaning  of  "return  "  and  "  beyond  the  seas,"  676. 
ambassador  of  foreign  state,  leaving,  id. 

when  statute  once  begins  to  run,  no  subsequent  disability  will 
prevent  operation,  id. 
subsequent  acknowledgment,  id. 
within  six  vears,  id. 
Ld.  Tenterden's  Act  (stat.  9  G.  4,  c.  14),  id. 

must  be  in  writing,  signed  by  party  chargeable,  id. 
indorsement  on  bill  or  note  not  sufficient  acknowledgment, 

677. 
oral  statement  of  account,  and  promise  to  pay  balance,  id. 
acknowledgment  by  part  payment,  id. 

must  be  such  as  to  warrant  jury  in  inferring  intention  to  pay 

rest,  id. 
must  be  on  account  of  debt  for  which  action  brought,  id. 
payment   of   interest,    of    trust   fund,    invested   on   insufficient 

security,  no  bar,  id. 
when  two  debts,  effect  of  payment  not  appropriated,  678. 

appropriation  of  payment  by  creditor  without  debtor's  know- 
ledge, id. 
payment  into  court,  id. 
part  payment  in  goods,  id. 
payment  of  interest  on  note,  id. 

not  necessary  for  money  to  pass  if  transaction  amount  to  pay- 
ment, id. 
payment  of  principal,  does  not  necessarily  take  interest  out  of 

statute,  id. 
delivery  of  bill  in  payment,  operates  on  delivery,  id. 
payment  to  creditor  by  third  party,  no  bar,  id. 
Vjy  agent,  exceeding  his  authority,  no  bar,  id. 
to  third  party,  no  bar,  679. 
may  be  proved  by  oral  admission,  id. 

co-contractor  not  liable  by  reason  of  part  payment  by  another,  id 
acknowledgment,  by  whom,  id. 

by  agent   sufficient    under  stat.    19  &  20  V.   c.   97,    s.   13,  id.r 

680. 
as  against  executor  there  must  be  an  express  promise,  680. 
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LIMITATIONS,  STATUTES  OF— continued. 

acknowledgment,  by  whom — continued. 

admission  by  bankrupt  in  balance  sheet,   not  available  against 

trustee,  680. 
acknowledgment  by  infant,  of  debt  for  necessaries,  id. 
promise  by  one  of  several  debtors  does  not  deprive  the  rest  of  the 

benefit  of  the  statute,  676,  677,  id. 
no  stamp  on  acknowledgments  necessary,  680. 
acknowledgment,  to  whom,  id. 

must  be  to  creditor  or  his  agent,  id. 
acknowledgment,  what  sufficient,  id. 

must  be  one  from  which  promise  is  implied,  677,  id. 
admission  of  debt  without  expression  of  intention  to  pay,  680. 

without  evidence  of  amount,  damages  nominal,  681. 
promise  to  pay  proportion  of  joint  debt,  id. 
acknowledgment,  what  not  sufficient,  id. 

admission  of  debt  to  be  extinguished  by  set-off,  id.,  682. 

so  if  debtor  refers  to  funds  in  hands  of  others,  682. 

so  expressions  of  hope  of  future  ability  to  pay,  681,  id. 

ambiguous  admissions  question  for  court,  683. 

since  action  brought  insufficient,  id. 

agreement  to  refer  accounts  to  arbitration  insufficient,  id. 

so  including  debt  in  debtor's  accounts  under  liquidation,  id. 
so  unaccepted  terms  in  letter  "without  prejudice."  684. 
acknowledgment  conditional,  id. 

performance  of  condition  must  be  shown,  id. 

promise  '"to  pay  when  able"  time  runs  from  time  of  becoming. 

able  to  pay,  id. 
whether  plaintiff  must  claim  specially  on  qualified  promise,  id. 
whether  promise  qualified  or  not,  a  question  for  the  court,  id. 
unless  extrinsic  evidence  affects  construction,  id. 
mutual  accounts,  id. 
in  special  cases,  id 

in  action  against  heir-apparent  to  Crown,  id. 

for  act  done  in  execution  of  statute  or  public  duty,  1119,  1129. 

payments  by  guardians,  685. 

but  not  when  acting  as  sanitary  authority,  id. 
in  action  against  company  for  costs  of  special  act,  runs  from  time  of 

its  having  assets,  1114. 
debt  barred  by,  cannot  be  set  off,  699. 

but  the  bar  of  the  statute  must  be  replied,  id. 
and  debt  must  have  been  barred  before  action,  697. 
statutes  applying  to  specialty  debts,  711. 

for  rent,  &c,  charged  upon  or  payable  out  of  land,  6  years,  id. 
Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  id. 

for  money  secured  by  mortgage,  judgment,  &c,  or  payable  out  of 

land  or  legacy,  12  years  (s.  8),  id.,  712. 
applies  although  there  is  express  trust  (s.  10),  712. 
application  to  charge  for  street  improvement  expenses,  id. 
payment  by  whom,  will  prevent  statute  barring,  id. 
for  share  of  estate  of  an  intestate,  20  years,  id. 
for  debt  on  specialty,  20  years,  id.,  713. 
in  case  of  disabilities,  713. 

acknowledgment  in  writing,  hi. 
provisions  of  Mercantile  Law  Amendment  Act,  1856,  id. 
J.  Act,  1873,  s.  25  (2),  id. 
what  is  express  trust,  672,  1065. 

where  laches,  plaintiff  may  be  limited  to  6  years'  interest,  713. 
six  years'  arrears  ol  lent  only  recoverable,  except  on  covenant, 
then  20  years,  id.,  714,  722.' 
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LIMITATIONS,  STATUTES  OF— continued. 
for  del >t  on  specialty — continued. 

limitation  in  case  of  mortgage  or  bond  as  collateral  security,  12 
years,  714. 
so  on  judgment,  id. 

in  case  of  debenture  stock  under  Companies  Act,  1863,  20 
years,  id. 
simple  contract  debt  charged  on  land,  6  years,  id. 
where  defendant  joined  as  surety  for  mortgagor,  id. 
delay,  apart  from  statute,  is  no  defence,  id. 
effect  of  acknowledgments,  id. 
reply  must  be  special,  id. 
debt  for  arrears  of  annuity  secured  by  bond,  715. 

where  several  breaches,  id. 
breach  of  condition  to  replace  stock  and  pay  interest,  id. 
in  case  of  payment  by  tenant  for  life,  id. 
in  action  on  the  case,  for  nuisance,  761.     See  Nuisance. 
defamation,  862. 
malicious  arrest,  878. 
assault,  903. 
false  imprisonment,  910 
trespass,  931. 
mesne  profits,  934. 
conversion  of  goods,  981. 
detention  of  goods,  984. 
only  6  years'  arrears  of  rent  can  be  distrained  for,  711,  713,  714,  879. 

one  year  in  case  of  tenancy  under  46  k.  47  V.  c.  61. ..879. 
•entry,  when  barred  by,  105,  ct  seq.     See  Entry,  Bight  of. 
against  the  Crown  and  the  Duke  of  Cornwall,  1066. 
in  actions  against  constables,  1119,  1123.     See  Constable. 

justices,  1119,  1129.     See  Justice  of  the  Peace. 
persons  acting  under  public  general  Acts,  1119. 

local  and  personal  Acts,  1129. 
executors  and  administrators,  1153. 
by  executors  and  administrators,  1139. 
against  sheriff  under  Sheriffs  Act,  18S6,  s.  20... 1210. 

LIQUIDATED  DAMAGES, 

distinction  between,  and  penalty,  325. 

LIQUIDATOR  OF  COMPANY, 

not  liable  to  rent-charge  on  land  vested  in  him,  333. 
to  solicitor  employed  in  liquidation,  497. 

LIS  MOTA, 

meaning  of  phrase,  48.     See  Hearsay. 
declarations  made  after,  inadmissible,  id.,  51. 

LITTLEDALE'S    ACT,   7   W.  4  &   1  V.   c.    S...1063.     See  Table  of 
Statxttes. 
modified  by  Peal  Property  Limitation  Act,  1874. ..1051,  1063. 

LIVERY  STABLE  KEEPER, 

has  no  lien  on  horses  for  their  keep,  971. 

LLOYD'S, 

usage  at,  not  evidence  unless  contract  refer  thereto,  85. 
books  of,  evidence  of  capture,  214,  431. 

and  of  notice  to  subscriber  of  loss,  214. 

and  evidence  against  underwriter  of  time  of  sailing,  id. 
certificate  of  agent  of,  inadmissible   to  prove  damage  sustained  by- 
goods,  id.,  441. 
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LOADING, 

time  allowed  for,  462.     See  Affreightment ;  Demurrage ;  Lag  Days. 

LOAN, 

capital,  stamp  duty  on,  261. 

evidence  of,  in  action  for  money  lent,  593.     See  Money  Lent. 

defence  of  merger  in  higher  security,  685. 

LOCAL  ACTION.     See  Venue. 

LOCOMOTIVE, 

liability  for  injury  caused  by  sparks  from,  780,  781.     See  Negligence. 
may  be  distrained  damage  feasant,  1075. 

LODGER, 

agreement  to  take,  not  within  Statute  of  Frauds,  s.  4. ..304. 

taking,  not  breach  of  covenant  not  to  underlet,  722. 

goods  of,  when  protected  from  distress  of  superior  landlord,  890. 

See  Lodgers  Goods  Protection  Act. 
definition  of,  891. 

cannot  justify  assault,  in  defence  of  dwelling-house,  901. 
maintain  trespass  to  land,  914. 

LODGERS'  GOODS  PROTECTION  ACT  (stat.  34  &  35  V.  c.  79),  890. 
lodger  may  serve  declaration  on  superior  landlord  levying  distress 
(s.  1),  id. 
and  pay  rent  due  to  his  immediate  landlord,  id. 
inventory  of  lodger's  goods  to  be  annexed  to  declaration,  id. 
landlord  continuing  distress  liable  to  action  (s.  2),  id.,  891. 
lodger's  liability  discharged  by  payment  to  superior  landlord  (s.  3), 

891. 
Act  applies  to  lodger  only,  and  not  under-tenant,  id. 
question  which  plaintiff  is,  is  one  of  fact,  id. 
principles  for  its  determination,  id. 
lodger  must  sleep  on  premises,  id. 
declaration  is  protection  against  particular  distress  only,  id. 
what  is  sufficient  declaration,  id. 
truth  of,  may  be  inquired  into  in  action,  id. 
landlord  liable  to  lodger  if  he  sell  within  the  five  days,  id. 
seems  not  to  apply  to  distress  by  grantee  of  rent-charge,  id. 

LODGING-HOUSE  KEEPER, 

not  liable  for  guest's  goods  as  common  innkeeper,  650. 

LOG-BOOK.     See  Ship. 

LONDON, 

seal  of  city  of,  judicially  noticed,  80. 

customs  of,  only  when  certified  by  recorder,  83. 

but  courts  of  city  of,  notice  customs  judicially,  84. 
county  of,  and  of  Middlesex,  one  for  legal  proceedings,  94. 

does  not  include  city  of,  id. 
Government  Act,  1899  (62  &  63  V.  c.  14)..  Add.  919. 

LONDON  GAZETTE.     See  Gazette. 

LORD'S  DAY  ACT  (29  C.  2,  c.  7),  663.     See  Illegality. 
now  called  the  Sunday  Observance  Act,  1677. 

LORDS,   HOUSE  OF.     See  Journals ;  Parliament. 

proof  of  decree  or  judgment  on  appeal  or  error  in,  110. 
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LOSS, 

of  document,  proof  of,  5  et  scq. 

of  negotiable  instrument,   356,   693.     See  Lost  Bill  of  Exchange  or 

Note. 
proof  of,  in  actions  on  policies  of  marine  insurance,  427. 
by  perils  of  the  sea,  id. 

insurance,  "lost  or  not  lost,"  id. 
what  is  a  peril  of  the  sea,  id. 

proximate,   and  not  remote   cause   of  loss,   to   be  con- 
sidered, id. 
consequential  injury  to  cargo,  id. 
remotely   occasioned  by  negligence  of  crew  or  mistake  of 

master,  428. 
damage  by  negligent  loading,  id. 
by  running  foul  or  being  run  down,  id. 
wreck  by  gross  misconduct  of  master,  id. 
goods  partly  saved,  but  not  received  by  owners,  held  a  total 

loss  by  sea  perils,  id. 
ship  stranded,  and  goods  seized  or  confiscated,  id. 
cattle,  &c,  killed  by  rolling  of  ship,  id. 
putrefaction  of  cargo,  429. 
delay   occasioned    by   repairs    required   by   sea   perils,    not 

recoverable,  id. 
where  taking  ground  is  a  loss,  id. 
sinking  from  inherent  weakness,  not  loss  by,  id. 
destruction  by  worms,  id. 

by  chemical  action  of  sea  water,  id. 
by  nature  of  cargo,  id. 
by  want  of  ventilation,  id. 
injury  by  collision,  id. 

liability  to  damage  under  sentence  of  Court,  id. 
collision  clause,  id. 

effect  of,  id.,  430. 
loss  occasioned  by  collision  caused  by  negligence  of  crew  is 
not  loss  by  perils  of  the  sea,  430. 
nor  by  unseaworthiness  of  ship,  426. 
nor   cost   of    disposing   of    cargo   become 
worthless,  430. 
sale    of    goods    to    defray    necessary    repairs,    not    such    a 

loss,  id. 
nor  amount  paid  on  bottomry,  id. 
sale  of  wrecked  ship,  id. 
presumption  of,  id. 

freight  retained  by  charterer,  on  happening  of  sea  peril,  not 
lost,  431. 
by  fire,  id. 

burnt  to  prevent  falling  into  hands  of  enemy,  id. 
by  negligence  of  ciew,  id. 

of  goods,  by  their  taking  fire,  being  in  bad  condition,  id. 
locality  of  insurance,  id. 

construction  of  exception  in  memorandum,  id. 
by  capture,  id. 

driven  on  enemy's  coast,  and  there  captured,  id. 
Lloyd's  books,  evidence  of,  id. 

alitor,  foreign  sentence,  id. 
re -captured  and  afterwards  lost,  no  loss  by  capture,  id. 
re-capture  may  convert  total  into  partial  loss,  id. 

<il iter,  after  notice  of  abandonment,  id. 
by  collusion  with  captain,  id. 
illegal  seizure  or  capture  under  error,  if?.,  432. 
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LOSS — continued. 

proof  of,  in  actions  on  policies  of  marine  insurance— continued. 
by  capture  —continued. 

seizure  for  smuggling,  432. 

by  passengers,  or  savages,  id. 
total,  if  sale  can  only  be  averted  by  excessive  bail,  id. 
by  restraint  of  princes,  &c.  id. 
what  within  clause,  id. 
effect  of  closing  ports,  id. 

hostile  detention  of  goods  within  besieged  town  is,  id. 
so  siege  and  blockade,  id. 

and  reasonable  fear  of  detention  of  contraband  of  war,  id. 
bv  barratry,  433. 

that  captain   carried  ship  out  of  her   course   for   his   own. 

fraudulent  purposes,  id. 
smuggling  by  captain,  id. 

capture  of  ship  by  prisoners  with  assistance  of  crew,  id. 
loss  by  negligent  steering  not  within  clause,  id. 
by  "  other  perils,"  id. 

includes  damage  by  ship  being  fired  at  by  mistake,  id. 

by  sen-water  entering  vessel  by  discharge  pipe,  id. 
does  not  include  leakage,  worms,  rats,  &c,  id. 
nor  in  general  damage  done  by  Mux  of  tide,  id. 
nor   damage   to   machinery,    by   displacement   thereof,    not 

caused  by  sea  perils,  id. 
nor  from  boiler  explosion,  id. 
loss  occasioned  by  coals  heating,  risking  ship,  id. 
proof  of  improper  navigation,  id. 

what  it  includes,  id.,  434. 
proof  of  stranding,  434. 

striking  not  sufficient,  id. 
what  amounts  to,  id. 

taking  ground  in  ordinary  course  of  navigation,  is  not,  435. 
seeds,  where  bottom  of  harbour  is  in  an  unusual  condition,  id. 
goods  must  be  on  board  at  time  of  stranding,  id. 
must  be  of  the  ship  itself,  and  not  of  a  lighter,  id. 
proof  of  loss,  total  or  partial,  id. 

loss  made  total  by  abandonment,  id. 

constructive  total  loss,  what  amounts  to,  id.,  436. 

when  loss  is  total  without  abandonment,  436. 

constructive  total  loss,  how  proved,  id. 

notice   of    abandonment   not   necessary,    when   ship   of   no 

value,  id. 
what  is  constructive  total  loss  of  freight,  id.,  437. 
loss  where  insurance  effected  on  special  adventures,  437. 
insurance  against  total  loss  only,  includes  constructive  total 

loss,  id. 
constructive  total  loss  does  not  apply  to  bottomry  bond,  id. 
how  calculated  when  plaintiffs  goods  mixed  with  others,  id. 
proof  of  abandonment,  id.  et  seq.     See  Abandonment. 
proof  and  effect  of  adjustment,  439.     See  Adjustment. 
loss,  how  to  be  calculated,  440. 

deduction  from  cost  of  repair,  id. 

where  assured  does  not  repair,  id. 

apportionment  of  expenses  common  to  repairs,   differently 

occasioned,  id. 
on  damaged  goods,  id. 
recovery  under  suing  and  labouring  clause,  id. 

in  case  of  re-insurance,  id. 
expenses  of  salvage,  id. 
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LOS  *> — continued. 

proof  of,  in  actions  on  policies  of  marine  insurance — continued. 
loss,  how  to  be  calculated — continued. 

in  open  policies  assured  must  prove  extent  of  loss,  440. 

alitor,  in  valued  policies,  if  loss  total,  id. 
certificate  of  agent  of  Lloyd's  abroad,  inadmissible  to  prove 

amount  of  damage,  441. 
amount  recoverable  depends  on  value  of  thing  insured,  id. 
insurance  of  cargo  against  jettison,  442. 
when  insured  goods  mixed  with  others,  437,  id. 
proof  of,  in  action  on  policies  of  fire  insurance,  455. 
actual  loss  only  recoverable,  id. 

and  in  respect  of  the  interest  covered  by  the  policy,  id. 
damage  by  atmospheric  concussion  not  damage  by  fire,  id. 

explosion,  id. 
policy  covers  loss  by  negligence  of  assured,  if  no  fraud,  id. 
wilful  misrepresentations  vitiate  whole  claim,  id. 
where  more  than  one  insurance,  45b". 

by  successive  mortgagees,  454. 
right  of  recovery  over,  by  assurer,  456. 
of  chartered  voyage,  occasioned  by  delay  caused  by  perils  excepted  by 

charter-party,  effect  of,  461. 
of  goods  by  earner,  action  for,  623.     See  Carrier. 
of  chattel  through  negligence  no  defence  in  detinue,  982. 
secus,  if  mere  accident,  id. 

LOST  BILL  OF  EXCHANGE  OR  NOTE, 
when  plaintiff'  can  recover  in  case  of,  356. 

when  hill  is  lost,  in  negotiable  state,  plaintiff  cannot  recover  on  it,  or 
on  the  original  consideration,  id.,  693. 

LOST  DEED, 

secondary  evidence  of,  4.     See  Secondary  Evidence. 
stamp  on,  presumed,  224. 

LOST  GRANT, 

title  by,  39,  799,  813. 

LOT.     See  Auction. 

LUGGAGE.     See  Carrier  ;  Cloak  Room. 

personal,  of  passenger,  carrier's  liability  for,  648,  649.     See  Carrier. 

deposit  of,  in  cloak  room,  id.     See  Cloak  Room. 

master  of  ship  has  lien  on,  for  passenger's  passage  money,  971. 

LUNACY, 

inquisition  of,  evidence,  but  not  conclusive,  against  the  third  person, 

198. 

LUNATIC, 

when  incompetent  witness,  163. 

no  power  to  refer,  in  case  of,  281. 

how  far  bound  by  wife's  contracts,  551,  562. 

cannot  state  an  account,  622. 

nor  can  his  agent,  id. 
contracts  of,  when  valid,  669.     See  Insanity. 

MACHINERY.     See  Fixtures. 

liability  for  injury  caused  by  unfenced,  to  mere  licensee,  753. 

to  servant  where  statutory  obligation  to  fence,  789. 
trade,  what  is  under  in  a  bill  of  sale,  1182.     See  Bill  of  Sale. 
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MAGISTRATE.     See  Justice  of  the  Peace. 

MALICE 

proof  of,  in  action  for  defamation,  845.     See  Defamation. 

how  disproved,  852  ct  seq.     See  Defamation. 
proof  of,  in  action  for  malicious  prosecution,  869. 

arrest,  876. 
against  justice,  1124,  1127. 

MALICIOUS  ARREST. 

evidence  in  actions  for,  and  abuse  of  civil  process,  873. 

imprisonment  for  debt  now  generally  abolished  by  the  Debtors- 
Act,  1869,  id.     See  Debtors  Act,  1869. 
when  action  maintainable,  874. 

not  on  ca.  sa.  issued  on  subsisting  unsatisfied  judgment,  id. 
for  obtaining  receiving  order  against  plaintirf  under  Bky. 

Act,  1883.  ..id. 
for  presenting  winding-up  petition  under  Companies  Acts, 

1862,  1867,  id.,  875. 
not  it  seems  for  bringing  an  action,  875. 
plaintiffs  proofs,  id. 
proof  of  affidavit  to  hold  to  bail  or  to  obtain  the  order  for  arrest, 

115,  id. 
proof  of  the  judge's  order  for  the  arrest,  113. 
proof  of  falsehood  of  affidavit,  or  fraud  in  obtaining  order,  875. 
proof  of  the  arrest  under  the  order,  id.,  907. 

sheriffs  return  prima  facie  evidence  of  fact  therein  stated,. 

875. 
proof  of  warrant  unnecessary  when  arrest  admitted,  id. 
proof  of  rescission  of  judge's  order  or  determination  of  suit,  id. 
discontinuance  sufficient  determination,  876. 

so  rule  to  stay  proceedings,  id. 
abandonment  of  suit  in  sheriff's  court,  id. 
stct  processus  insufficient,  id. 

not  necessary  in  action  for  abuse  of  process  to  extort  plain- 
tiff's property,  id. 
before  action  for  maliciously  obtaining  receiving  order,  it 
must  be  set  aside,  id. 
proof  of  malice  and  want  of  probable  cause,  id. 
onus  lies  on  plaintiff,  id. 

want  of  probable  cause,  irenerally  question  for  judge,  869,  id. 
facts  relied  on  to  prove,  for  jury,  869,  870. 
whether    discontinuance  is  evidence    of  want  of  probable 

cause,  876,  877. 
whether  nonpros,  is  sufficient,  877. 
arrest  for  amount  of  one  side  only  of  an  account,  evidence  of 

malice,  id. 
taking  a  less  sum  out  of  court,  and   not  proceeding,   in- 
sufficient, id. 
arrest  by  mistake,  id. 

on  ground  of  belief  in  affidavit  of  third  person,  id. 
refusal  to  discharge  defendant  on  tender  of  debt  and  costs, 

evidence  of  malice,  id. 
in  case  of  petition  to  wind  up  joint   stock  company,   id.t 
878. 

questions  for  jury,  878. 
damages,  id. 

what  costs  recoverable,  id. 
Statute  of  Limitations,  id. 
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MALICIOUS  PROSECUTION, 

evidence  in  action  for,  867. 

evidence  of  prosecution,  id. 

by  production  of  record  or  of  examined  or  certified  copy, 
102,  108. 
original  indictment  insufficient  unless  ignored,  109,  867. 
proof  of  preferring  charge  before  magistrate,  868. 
proof  of  determination  of  prosecution,  id. 

not  necessary  where  proceedings  ex  parte,  id. 
by  return  of  no  bill,  id. 
by  acquittal  on  defect  in  indictment,  id. 
in  case  of  unappealable  summary  conviction  no  action  lies,  id. 
proof  that  defendant  was  prosecutor,  id. 

by  information  taken  by  magistrate,  id. 

by  recognizance  entered  into  by  defendant,  id. 

not  by  indorsement  of  his  name  or  indictment,  id. 
quccre,  whether  grand  juryman  may  be  called,  id. 
or  action  maintainable  against  corporation,  869 
proof  of  malice,  id. 

improper  indirect  motive,  evidence  of,  id. 
acquittal  not  primdfade  evidence  of,  id. 
inferred  from  want  of  probable  cause  found  by  the  jury,  id. 
question  must  in  terms  be  left  to  jury,  id. 
proof  of  want  of  reasonable  and  probable  cause,  question  how 
determined,  id. 
onus  of  proof  lies  on  plaintiff,  id. 

judge  decides  question  of,  on  facts  found  by  jury,  id.,  870. 
reasonable  cause  must  be  existing  in  mind  of  defendant  at 

time  of  prosecution,  870. 
acting  bona  fide  on  belief  of  facts  communicated  by  others,  id. 
man  may  act  on  bis  recollection  if  ordinarily  trustworthy,  id 
express  malice  not  evidence  of  it,  id. 
nor  abandoning  prosecution,  id. 
nor  neglect  to  prefer  indictment,  871. 
whether  throwing  out  of  bill  is  evidence  of  it,  id. 
consulting  counsel,  evidence  to  show  probable  cause,  id. 
where  facts  within  defendant's  knowledge,  id.     ■ 
circumstances  justifying  inquiry,  not  reasonable  and  prob- 
able cause,  id. 
observations  of  judge  on  trial  of  indictment,  whether  evi- 
dence for  the  plaintiff,  872. 
damages,  id. 

for  remand,  id. 
for  costs  incurred,  id. 
defence,  id. 

proof  of  probable  cause,  id. 

defendant  being  bound  over  to  prosecute,  not  necessarily  a 

defence,  873. 
warrant  obtained  by  defendant  under  4S  &  49  V.  c.  69,  s.  10, 

is  a  protection,  id. 
24  &  25  V.  c.   96,  s.   113,  does  not  apply  to  private  prose- 
cutor, id. 

MAN  OF  WAR.     See  Ship. 

log  book  of,  evidence  of  what,  214. 

muster-rolls  of,   evidence  that  persons  named  therein  were  then   on 
board,  id. 

MANOR, 

payment  by  lord  of  one,  to  lord  of  another,  not  presumptive  evidence 
that  one  was  originally  part  of  the  other,  38. 
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MANOR—  continued. 

custom  of,  proved  by  hearsay,  48.     See  Hearsay. 
reputation,  evidence  of  existence  of,  id. 
boundaries  of,  when  provable  by  hearsay,  id.,  51. 

by  perambulations,  921. 
custom  of,  when  provable  b}-  evidence  of  custom  in  another  manor, 

85.     See  Custom. 
proof  of  court  rolls  of,  120.     See  Court  Rolls. 
effect  of  books  of,  211,  212. 
lord  of,  may  have  trespass  for  estray  or  wreck  before  seizure,  911. 

MAP, 

rejected  as  evidence  of  a  highway,  49. 

or  of  boundary  of  county,  id. 

unless  compiled  by  persons  having  particular  means  of  know- 
ledge, id. 
use  of,  does  not  imply  an  assent  to  all  its  details,  id. 

MARGINAL  NOTE, 

no  part  of  statute,  105,  106. 

MARK, 

signature  of  will  by,  sufficient,  148. 
attestation  of  will  by,  sufficient,  id. 
signature  by,  sufficient  within  Stat,  of  Frauds  and  S.  of  G.  Act,  1893, 

317,  529 
change  of,  on  goods,  may  defeat  right  of  stoppage  in  transitu,  980,  981. 

See  Stoppage  in  Transitu. 

MARKET, 

books  of  clerk  of,  not  evidence  of  sale  of  coals  in  London,  215. 
owner  of,  bound  to  keep  it  in  a  safe  condition,  754. 

may  have  trespass  for  injury  to  freehold,  916. 
overt,  when  held,  947. 

where  property  in  goods  divested  on  sale  in,  946  et  seq.,  965. 

See  Sale  of  Goods. 
what  constitutes  sale  in,  947. 

MARKETABLE  SECURITY, 
stamp  duty  on,  262. 
definition  of,  id. 
when  issued,  263. 

MARKSMAN.     See  Mark. 

MARRIAGE, 

action  for  breach  of  promise  of,  491. 

man  or  woman  may  maintain  it,  id. 

or  infant,  id. 

but  not  executor  unless  personal  estate  damaged,  id. 
will  not  lie  against  executor,  except  for  damage  to  property  of 

promisee,  id. 
will  lie  against  married  person,  id. 
parties  are  now  competent  witnesses,  id. 

but  evidence  must  be  corroborated,  id. 
proof  of  contract,  id. 

need  not  be  in  writing,  492. 

if  writing  produced,  no  stamp  required,  id. 

presumption  of  promise  by  woman,  or  man,  id. 

on  promise  to  marry  generally,  is  within  reasonable  time,  id. 
breach  of  the  promise,  id. 
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MARRI A  GE— continued. 

action  for  breach  of  promise — continued. 
breach  of  the  promise — continued. 

that  defendant  has  married  another,  id. 
or  tender  and  refusal,  492. 
damages — evidence  of  defendant's  fortune  admissible,  id. 
for  injury  to  plaintiff's  feelings  may  be  given,  id. 
so  seduction  may  be  taken  into  consideration,  id. 
at  any  rate  if  specially  pleaded,  id. 
evidence  of  character,  id. 
costs,  493. 
defence,  id. 

gross  immorality,  or  misconduct  of  plaintiff,  id. 
misrepresentation,  id. 

of  plaintiff's  father,  when  admissible,  id. 
pre-contract  by  plaintiff  to  marry  another,  id. 
bodily  infirmity  or  insanity,  id. 
exoneration,  id. 
infancy,  id.     See  Infancy. 

evidence  of  fresh  promise  after  majority,  494. 
proved  by  declarations  of  party  himself  since  deceased,  47. 
declarations  by  deceased  clergyman  inadmissible  to  prove,  55. 
husband  and  wife  privileged  from  disclosing  communications  made 

during,  165,  171. 
register  of,  how  proved,  &c,  125  ct  seq.     See  Register. 
enactments  as  to,  in  Scotland  and  Ireland,  128. 
in  India  and  the  colonies,  129. 
at  sea,  id. 
abroad,  130. 
in  Japan,  proved  by  certificate,  id. 
proof  of,  by  sentence  of  ecclesiastical  court,  204,  205. 
effect  of  register  of,  219.     See  Register. 
does  not  amount  to  part  performance,  where  consideration  for  oral 

contract  within  Stat,  of  Frauds,  s.  4.  ..319. 
proof  of,  in  action  for  recovery  of  land  by  heir,  1025. 
law  of,  regulated  by  country  of  domicile,  id. 
unless  repugnant  to  morality,  id. 

voluntary  union  for  life,  to  exclusion  of  all  others,  id. 
so  marriage  of  Mormons  not  recognized,  id. 
as  to  Japanese  marriage,  id. 
of  necessity,  1026. 

attainted  person  can  contract  a  valid,  hi. 
by  reputation,  id. 
or  cohabitation,  id,. 
or  by  witness  who  was  present,  id. 

either  of  the  parties  a  competent  witness,  id. 
when  deceased,  declarations  admissible,  id. 
by  official  registers,  125,  219,  id.     See  Register. 
proof  of,  before  26  G.  2,  c.  33. ..1026. 

the  presence  of  a  priest  was  essential,  id. 
marriage  before  dissenting  minister  invalid,  id. 
proof  of,  under  26  G.  2,  c.  33,  id. 

in  case  of  marriage  in  a  chapel,  1027. 
provisions  where  banns  published  in  wrong  names,  id. 
proof  of,  under  4  G.  4,  c.  76,  id. 

publication  of  banns,  id. 
under  6  &  7  W.  4,  c.  85,  id. 

bishop's  licence  required  for  celebration  of,  in  chapel,  1028. 
bishop's  certificate  now  conclusive  evidence,  id. 
proof  of  certificate,  id. 
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MARRIAGE— continued. 

when  marriage  contravening  4  G.  4,  c.  76,  is  void,  1028. 

proof  of  residence,  consent,  registration,  &c,  unnecessary,  id. 
publication  of  banns  in  wrong  names,  id. 
sufficient  if  banns  proclaimed  in  Scotland  in  Scotch  form,  id. 
registrar's  certificate  in  lieu  of  banns,  1021*. 

effect  of,  id. 
when  marriage  presumed  to  be  regular,  id. 
must  be  by  third  person,  id. 
of  dissenters,  id. 

presence  of  authorised  person,  substituted  for  registrar,  id. 
meeting-house  presumed  to  be  duly  registered,  id. 
when  marriage  contravening  6  &  7  W.  4,  c.  85,  is  void,  id. 
after  marriage,   proof  of  residence,    consent,  registration,    kc.P 
unnecessary,  1030. 
proof  of,  of  Quakers  and  Jews,  id. 

irregular  marriages  of  Greeks  may  be  declared  valid,  id. 
celebrated  abroad  according  to  law  of  country,  in  general  valid,  id. ,  1031. 

not  so  when  repugnant  to  morality,  1025. 
in  Scotland,  1031,  1035.     See  Scotland. 

irregular  marriage  in,  when  invalid,  1031. 
register  of,  128,  id. 
in  Ireland.  1031.     See  Ireland. 
abroad  in  British  dominions,  id. 

valid  if  in  conformity  with  local  law,  id. 
in  India  before  registrar,  1032. 

28  &  29  V.  c.  64,  id. 
Foreign  Marriage  Act,  1892,  may  be  applied  to  governor,  &c,  of 
colony,  id. 
abroad  at  house  or  chapel  of  British  ambassador  valid,  id. ,  1033. 

at  British  factory,  id. 
Foreign  Marriage  Act,  1892,  55  &  56  V.  c.  23,  1033. 

marriages  under,  where  one  party  British  subject,  valid  (s.  1),  id. 
though  declared  void  by  foreign  court,  1034. 
to  be  solemnised  at  official  house  of  marriage  officer,  s.  8  (4), 

1033. 
marriage    officer  authorised  by  warrant   to  holder  of  named 

office  (s.  11),  id. 
maybe  on  board  H.M.'s  ship  on  foreign  station  (s.  12),?7/.  ,1034. 
marriage  to  be  registered,  and  register  sent  home  (ss.  9,  10), 

130. 
after  marriage,  residence  and   consent  cannot  be  disputed, 

s.  13  (1),  1033. 
as  to  presumption  of  authority  of  officer,  s.  13  (2),  id. 
books,  &c,   to  be  admissible  in  evidence,    on    production 

s.  16  (1),  130. 
certificate  as  to  official  house  of  Consul,  &c,  s.  16  (2)    id 

1033. 
regulations  under,  by  Order  in  Council  (s.  21),  1033. 
registration  of  marriages  under  (s.  17),  30,  131. 

solemnised  under  local  law  (s.  18),  131,  1034. 
marriage  within  British  lines  abroad,  valid  (s.  22),  1033,  1034. 
definition  of  official  house  of  marriage  officer  (s.  24),  1034. 
earlier  Acts  repealed,  with  saving  for  prior  dc  facto  marriages 
(s.  25),  id. 
when  foreign  divorce  will  dissolve  English,  1035. 

when  parties  are  domiciled  in  the  foreign  country,  id.,  1036. 
but  not  unless  domicile  be  bond- fide,  1036. 
how  avoided  on  ground  of  impotence,  id. 
validity  of,  may  now  be  proved  under  21  &  22  V.  c.  93,  id. 

11.— VOL.  II.  Y  Y 
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MAPR1ED  WOMAN.     See  Husband  and  Wife;  Separate  Estate;    Wife. 
acknowledgment  of  deeds  by,  proved  by  certified  copy,  100. 
when  husband  liable  on  her  contracts,  560  et  scq.     See  Wife. 
.seduction  of,  897. 
actions  by  and  against  alone,  1159. 

may  sue  and  be  sued  under  provisions  of  45  k  46  V.  c.  75,  id. 

See  Married  Women's  Property  Act,  1882. 
at  common  law,  coverture  of  defendant  at  time  of  contract,   a 
defence  in  action  of  contract,  id. 
must  be  specially  pleaded,  id. 
feme  covert  living  apart  not  liable  as  a  feme  sole,  id. 

nor  wife  of  Englishman  or  foreigner  resident  abroad,  id, 
divorce  a  mensd  et  thoro  did  not  render  a  wife  liable  as  feme 
sole,  id. 
aliter,  divorce  a  vinculo,  1160. 
after  judicial  separation,  wife  is  feme  sole  for  purpose  of  con- 
tracts, suits,  &c,  id. 
so     on     obtaining     protection    order,    until     cohabitation 
resumed,  id. 
husband  abjuring  the  realm,  &e. ,  wife  liable  as  feme  sole,  id. 
nullity  from  impotence  will  not  disprove  defence,  of  coverture,  id. 
not  estopped  by  her  previous  admissions  as  feme  sole,  id. 
provisions  of  stat.  45  &  46  V.  c.  75,  as  to,  1157,  1158,  1162  et  seq. 

See  Married  Women's  Property  Act,  1882. 
liable  in  respect  of  her  separate  estate,  1160,  1161.     See  Separate 

Estate. 
form  of  judgment  against,  1161. 
Statutes  of  Limitations  apply  to  actions  against,  id. 
as  to  injunction  to  restrain  husband  from  entering  wife's  house,  id. 

MARRIED  WOMEN'S  PROPERTY  ACTS,  1882,  1893  (45  &  46  V.  c.  75  ; 
56  &  57  V.  c.  63). 
45  &  46  V.  c.  75... 1162. 

married  women  capable   of  acquiring  and  disposing  of  property  as 
feme  sole,  s.  1  (1),  id. 
section  restricted  by  sects.  2,  5. ..1167. 

may  carry  on  separate  trade,  although  residing  with  husband, 
1161. 
unless  he  so  interfere  as  to  make  himself  liable,  id. 
property  of  woman  married  after  Dec.  31st,  1882,  to  be  held  by  her 

as  feme  sole  (s.  2),  1162. 
effect  of  execution  of  general  power  of  appointment  by  will  (s.  4),  id. 
property  acquired  after  Act,  by  woman  married  before  Jan.  1st,  1883, 
to  be  held  by  her  as  feme  sole  (s.  5),  id. 
does  not  apply  to  title  acquired  before  date,  1167. 

nor  to  spes  succession  is  to  property  only,  as  possible  next  of 
kin,  id. 
savings'  bank  deposits,  stocks,  shares,  &c,  in  name  of,  deemed  to  be 
separate  property  of  married  woman  (ss.  6,  7),  1162. 
so  where  in  joint  names  of  married  woman  and  others  (s.  8), 

1163. 
husband  need  not  join  in  transfer  (s.  9),  id. 
so  when  wife  is  executrix,  &c.  (s.  18),  id. 
married  woman  may  effect  policy  on  life  of  herself  or  husband  (s.  11), 

448,  id. 
Act  not  to  interfere  with  settlement  of  married  women's  property, 
(s.  19),  1163. 
but  restriction  against  anticipation  shall  not  protect  it  against 
ante-nuptial  debts,  id. 
but  only  as  to  settlements  made  after  Aug.  18th,  1882. ..1166. 
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MARRIED  WOMEN'S  PROPERTY  ACTS,  1882,  1893— continued. 

Act  not  to  interfere  with  settlement,  &c— continued. 

what  income  restricted  from  anticipation  is  liable,  1166. 

effect  of  death  of  husband,  or  dissolution  of  marriage,  id. 
what  property  passes  to  trustee  in  bankruptcy,  id. 
married  woman  may  contract  in  respect  of  her  separate  estate,  s.  1  (2), 
1161. 
rights  of,  to  sue  and  liability  to  be  sued,  id. 
husband  need  not  be  joined,  id. 

if  husband  joined,  damages  are  separate  property,  1165. 
judgment  can  be  obtained  against  her  separate  property  only,  1164, 
id. 
and  where  contract  before  Dec.  5th,  1893,  only  if  she  had  separate 
property  at  time  of  contract,  1165. 
with  respect  to  which  she  might  have  contracted,  id. 

what  not  such  property,  id. 
it  binds  all  she  may  subsequently  acquire,  s.  1  (4),  1164,  id. 
onus  of  proving  separate  property  is  on  the  plaintiff,  1165. 
except  in  action  for  ante-nuptial  debt,  id. 
may  be  sued  like  man,  but  power  to  contract  and  remedy  limited, 
id.  1166. 
56  &  57  V.  c.  63. ..1165. 

where  contract  after  Dee.  4th,  1893,  deemed  to  be  in  respect  of  separate 
property  (s.  1),  id. 
whether  she  then  have  any  or  not,  s.  1  (a),  id. 
and  binds  all  present  or  future  separate  property,  s.  1  (b),  id. 
and  is  enforceable  against  her  property  while  discovert,  s.  1  (c),  id. 
action  barred  by  judgment  against  co-contractor,  1166. 
effect   of   restraint  against  anticipation  other  property,    116], 

id. 
form  of  judgment,  1161. 
remedies   for   married    woman  for    protection    of   separate   property 

(s.  12),  1164. 
liability  of  wife  for  her  ante-nuptial  contracts  or  torts  (s.  13),  id. 
husband  (s.  14),  1157. 
joint  action  against  husband  and  wife  in  respect  thereof  (s.  15), 
1158. 
liability  of  husband  for  wife's  ante-nuptial  debts,  id. 

unsatisfied  judgment  against  wife  after  marriage,  no  bar,  id. 
Statute  of  Limitation  runs  in  his  favour,  id. 
not  determined  by  wife's  death,  id. 
Englishman  married  in  England  protected  by  s.  15,  id. 
onus  of  proof  of  property  received  from  wife,  id. 

action  against  wife  alone,  or  against  husband  and  wife  for  her  tort 
during  marriage,  id.,  1159. 
action  for  fraud  against  wife,  1159. 
legal  personal  representative  of  married  woman  has  her  rights  and 

liabilities  (s.  23),  1165. 
husband  liable  thereunder  for  wife's  contracts,  1167. 
contract  includes  acceptance  of  trust  or  office  of  executrix  (s.   24), 
1165. 
liabilities  extend  to  breach  of  trust  or  devastavit,  id. 
husband  not  liable  unless  he  acted,  &c,  id. 
property  includes  thing  in  action,  id. 
where,  husband  can  sue  wife  for  money  lent,  &e.,  1167. 
does  not  alter  devolution  of  personal  property  of  intestate  wife,  id. 

.MASTER, 

verdict  against,  in  action  for  negligence  of  servant,  evidence  for.  in 
action  against  servant,  to  prove  amount  of  damages,  195. 

Y  Y  2 
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MASTER— continued, 

action  by  servant  against,  for  wages  and  wrongful  dismissal,  511.    See 
Servant. 

not  liable  for  goods  ordered  by  servant  without  authority,  549. 
unless  he  accept  and  adopt  them,  id. 

or  lias  in  other  instances  paid  for  goods  so  ordered,  xl. 
not  liable  when  he  always  gives  servant  money  to  pay,  id. 
may  sue  for  work  done  by  his  apprentice,  after  desertion,  580. 
liable  for  negligence  of  servant,  762. 
when  liable  for  the  trespass  of  his  servant,  922. 

or  for  irregularity  or  illegality  in  making  distress,  895. 
liability1-  of,  for  negligence  of  fellow  servants,  788  cf,  acq.     See  Negli- 
gence. 
by  statute,  791  et  acq.     See  Employer^  Liability  Act,  1880. 
may  maintain  action  for  seduction  of  servant,  895,  897.     See  Seduc- 
tion, Action  for. 
cannot  maintain  action  for  death  of  servant  by  defendant's  negligence, 

770. 
against  earlier  for  injury  to  servant,  when  not 
party  to  contract,  645,  763. 
in  action  against,  by  servant  for  giving  bad  character,  express  malice 

must  be  proved,  846,  854. 
when  justified  in  giving  bad  character  of  servant,  854,  S55. 
not  actionable  to  induce  master  lawfully  to  discharge  a  servant,  895. 

See  Seduction,  Action  for. 
has  power  to  chastise  his  apprentice  reasonably,  902. 

MASTER  OF  SHIP, 

notice  to  owner  to  produce  document  delivered  to,  sufficient,  9. 
evidence  of,  to  prove  title  to  ship  or  goods,  417. 

signing  bill  of  lading  and  dying,  handwriting  of,  may  be  proved,  418. 
loss  by  perils  of  seas  from  mistake  or  misconduct  of,  within  policv, 

428. 
capture  by  collusion  with,  a  loss  by  capture  within  the  policy,  431. 
what  amounts  to  barratry  by,  433. 

negligent  steering  of,  is  not,  id. 
may  bind  owners  by  signature  to  charter  party  or  bill  of  lading,  457. 
may  sue  in  his  own  name  for  freight,  id. 
implied  authority  limited  by  law  of  country  of  ship,  id. 
breaks  contract  bv  sailing  with  cargo,  without  giving  bills  of  lading, 
459. 
hut  not  necessarily  guilty  of  conversion,  id. 
liable  as  a  common  carrier,  as  an  insurer,  470. 
but,  scnible,  not  bound  to  carry  goods  tendered,  623. 
lias  general  authority  to  bind  owner  for  goods  sold  or  money  lent  for 

necessaries,  549. 
registered  owner  liable  for  necessary  repairs  ordered  by,  581. 
if  he  die  on  voyage  is  replaced  by  mate,  id. 
receiving  goods  at  wharf,  renders  owners  responsible,  639. 
has  power  to  chastise  mariner  reasonably,  902. 
may  bring  trespass  for  injury  to  vessel/911. 
jettison  by,  not  a  conversion,  960. 
has  a  particular  lien  on  passengers'  luggage  for  passage  money,   971. 

MASTER'S  OFFICE.     See  Central  Office  of  the  S..C.  of  Judicature. 
hooks  of,  evidence  to  prove  person  a  solicitor,  83S. 

MATE  OF   SHIR, 

becomes  master  if  master  die  on  voyage,  581. 
delivery  of  goods  to,  on  wharf,  binds  shipowner,  639. 
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MATERIALS, 

building  not  recoverable  under  a  claim  for  goods  sold,  547. 
action  for,  577  ct  seq.     See   Work  and  Materials,  Action  for. 
contract  for  work  and,  not  within  S.  of  G.  Act,  1893,  s.  4... 581. 

MAXIMS, 

actio  personalis  moritur  cum 'persona,  1137,  1142. 

caveat  emptor,  484. 

cujus  est  solum,  ejus  est  usque  ad  caelum  et  ad  inferos,  35. 

expression  facit  ccssare  taciturn,  708. 

ignorantia  juris  rum  excusat,  956. 

in  pari  delicto  potior  est  conditio  defendentis,  658,  984. 

omnia  pricswmuntur  rift  et  sole  nniter  esse  acta,  43. 

q uicqu id  plant atur  solo,  solo  cedit,  956. 

sic  uterc  too  ut  alienum  non  Icedas,  800. 

volenti  non  ft  injuria,  768,  785,  788,  792. 

MEASUREMENT, 

of  distance,  bow  made,  664. 

MEASURES, 

oral  evidence  to  explain  statutory  meaning  of  words   when  admissible, 


MEDICAL  ACTS.     See  Surgeon. 

MEDICAL  REGISTER.     See  Register. 

MEETING-HOUSE.     See  Dissenters'  Meeting -House. 

MEMBER  OF  COMPANY.     See  Joint  Stock  Company. 

MEMBER  OF  PARLIAMENT, 

privilege  of,  in  speaking  defamatory  words  in  parliament,  851. 

out  of  parliament,  853,  854. 
MEMORANDUM, 

of  agreement,  not  signed,  will  not  exclude  oral  evidence,  3. 
to  refresh  memory  of  witness,  178.     See  Witness. 
exempt  from  stamp  what,  235  et  seq.    See  Stamp. 

waiving  warranty  in  marine  policy,  exempt,  422. 
as  to  particular  average  in  marine  policy,  effect  of,  442. 
what  sufficient  within  Stat,  of  Frauds,  s.  4. ..314  el  seq.     See  Frauds, 

Statute  of. 
S.  ofG.  Act,  1893,  s.  4... 5^7  ct  seq.     See  Sale 
of  Goods  Act,  1893. 
must  be  made  before  action  brought,  528. 

MEMORANDUM  OF  ASSOCIATION, 

of  joint  stock  company,  1084.     See  Joint  Stock  Company. 
may  now  sometimes  be  varied,  id. 
variance  between,  and  prospectus,  1096. 

MERCANTILE  LAW  AMENDMENT  ACT,  1856, 
19  &20  V.  c.  97.     See  Table  of  Statutes. 

MERCHANT, 

oral  evidence  admissible  to  show  sense  of  contracts  by,  21. 
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MERCHANT  SHIPPING  ACT,  1894, 
stat.  57  &  58  V.  c.  60. 

provisions  of,  relating  to  shipping  documents,  131. 

to  register  of  births,  deaths  and  marriages,  129,  130. 

insurance,  419. 

to  lien  of  shipowner,  469. 

to  liability  of  shipowner,  471,  472,  774. 

when  pilotage  is  compulsory,  772. 

regarding  navigation  of  ships,  770. 

MERCHANT  SHIPPING  DOCUMENTS, 
how  proved,  131. 
effect  of,  220. 

MERGER, 

of  simple  contract  in  specialty,  when  it  takes  place,  685. 

rent  does  not  merge  in  bond,  id. 
none  of  estate,  where  none  in  equity,  J.  Act,  1873,  s.  25  (4)... 995,  996. 

MESNE  PROFITS, 

action  for,  931  et  scq.     See  Tresjjass. 

METROPOLITAN  POLICE.     See  Constable. 

MINE, 

oral  evidence  admissible  to  explain  terms  in  mining  lease,  22. 

owner  of  fee  presumed  to  be  entitled  to  minerals,  38. 

recovery  in  trover  for  lead  dug  out  of,  no  presumption  of  right  to 

mine,  id. 
answers  of  tenants  of  manor,  evidence  of  lord's  right  to,  51. 
working  part  of,  evidence  of  possession  of  whole,  86,  921. 
certificate  of  transfer  of  shares  in,  exempt  from  conveyance  stamp, 

253. 
cost-book,  stamp  on  note  authorising  transfer  of  shares  in,  276. 
share  in,  when  interest  in  land,  within  the  Stat,  of  Frauds,  s.  4,  313, 

314. 
mining  lease,  tenant  liable  for  use  and  occupation  under,  339,  340. 
open,  it  is  not  waste  for  the  tenant  to  work,  345. 
action  for  trespass  in,  may  be  maintained  by  copyholder,  916. 
working  part  of,  evidence  of  property  of  whole,  921. 
title  to  ore,  &c,  in  trover  against  wrongdoer,  953. 
possession  of  surface,  when  primd  faci-e  possession  of,  1059,  1060. 
discontinuance  of  possession  of,  within  Stat,  of  Limitations,  106o. 

MINUTE-BOOK, 

of  clerk  of  peace  not  evidence  to  prove  indictment  preferred,  109. 
of  sessions,  not  evidence  of  names  of  justices  attending  at  trial,  id. 
when  no  record,  evidence  of  hearing  of  appeal,  id. 
of  inferior  courts  when  evidence,  118. 

joint  stock  company's,  when  admissible  in  evidence  under  the  Com- 
panies Act,  1862. ..1085. 
under  stat.  8  &  9  V.  c.  16. ..1111. 

MISCONDUCT, 

of  arbitrator,  in  general  no  defence  to  action  on  award,  495,  496. 
of  solicitor,  how  far  defence  to  action  on  bill,  503,  504.     See  Solicitor. 
of  servant,  good  ground  for  dismissal,  513.     See  Servant. 
dismissal  for,  must  be  specially  pleaded,  516. 

MISDELIVERY, 

of  goods  by  carrier,  is  a  conversion,  641.     See  Currier. 
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MISDEMEANOUR, 

when  constable  may  arrest  on  suspicion  of,  1123.     See  Constable. 

MISDESCRIPTION, 

a  defence  in  actions  on  contracts  of  sale  of  real  property,  326.     See 
Vendor. 

MISDIRECTION, 

cannot  be  complained  of,  on  point  waived  at  Nisi  Prius,  279,  280. 
exception  for,  under  the  J.  Acts,  291. 

MISJOINDER, 

of  parties  does  not  defeat  action,  90. 

may  be  amended  at  trial,  91.     See  Practice  at  Trial. 

MISREPRESENTATION.     See  Deceit ;  Fraud. 

upon  which  another  has  acted  to  his  prejudice,  when  an  estoppel,  77. 
a  defence  in  actions  on  contract  of  sale  of  real  property,  326.     See 

Vendor. 
when   a  defence   in   actions    on    policies    of    insurance,    444.       See 

Insurance. 
a  defence   in  action  on   breach  of  promise  of  marriage,   493.     See 

Marriage. 
defence  of  fraudulent,  656.     See  Fraud. 
action  for  fraudulent,  829.     See  Deceit. 

against  company  inducing  plaintiff  to  take  shares,    1100.     See 
Joint  Stock  Company. 
innocent,  affords  no  ground  of  action  for  damages,  829. 

only  for  setting  aside  contract  based  thereon,  607,  830. 
with  return  of  money  paid  and  an  indemnity,  830. 
when   a  defence  to  calls  in  a  company,   if  fraudulent,   1095,   1096. 
See  Joint  Stock  Company. 

MISTAKE, 

evidence  of,  when  admissible,  21. 

cannot  be  set  up  in  action  on  contract  except  by  way  of  claim  for 

rectification,  id. 
ill  particulars  of  demand,  88. 
witness  sworn  by,  cannot  be  cross-examined,  183. 
of  English  law  does  not  invalidate  foreign  judgment,  211. 
in  bill  of  exchange,  may  be  corrected  without  fresh  stamp,  246. 
of  arbitrator,  no  defence  in  action  on  award,  496. 
in  solicitor's  bill,  502. 
money  paid  under  mistake  of  fact,  recoverable,  604. 

aliter,  under  mistake  of  law,  id. ' 
in  arrest,  furnishes  no  ground  of  action  for  malicious  arrest,  877. 
in  notice  to  quit,  effect  of,  1008,  1009. 

MODUS, 

proved  by  reputation,  48. 

collateral  facts,  when  evidence  to  disprove,  85. 

MONEY, 

payment  of,  into  court,  75,  76.     See  Payment  of  Money  into  Court. 
thing  received  as,  may  be  treated  and  recovered  as  such,  595. 
in  what  kind  of,  a  tender  must  be  made,  702,  703.     See  Tender. 
must  be  produced  where  tendered,  703.     See  Tender. 
trover  maintainable  for,  935,  948. 

so  also  detinue,  in  case  of  specific  coins,  982. 


1400  Index. 

MONEY  CLAIMS, 

in  action  by  payee  against  acceptor,  368. 

by  indorsee  against  acceptor,  acceptance  of  bill,  evidence  only 
where  there  is  privity,  374. 
and  only  between  immediate  parties,  id. 
by  indorsee  against  indorser,  indorsement  when  evidence  under, 

393. 
by  payee  against  maker  of  promissory  note  when,  414. 

MONEY  HAD  AND  RECEIVED,  ACTION  FOR, 

may  be  brought  to  recover  deposit  on  sale  of  land,  330. 
bill  of  exchange,  when  evidence  in,  368,  374. 
plaintiff's  proofs,  595. 
receipt  of  money,  id. 

will  not  lie  for  stock  or  for  notes  unless  received  as  money,  id. 

when  money  allowed  in  account,  may  be  treated  as,  id. 

agent  for  sale  not  duly  accounting,   assumed  to  have   received 

money  for  goods,  596. 
some  particular  sum  must  be  proved,  id. 
receipt  by  the  defendant,  for  the  plaintiff,  id. 
mere  bearer  of  money  not  liable,  id. 

nor  agent,  who  has  paid  over  without  notice,  id. 
aliter,  after  notice,  id. 
of  deposit,  on  sale  of  real  property,  330,  331,  id.     See  Vendor. 
money  paid  to  stakeholder  by  consent,  must  be  recovered  from 

him,  596. 
decision  of  umpire  of  race  conclusive,  id. 

unless  his  jurisdiction  did  not  arise,  id. 
C.  cannot  sue  B.  on  contract  between  A.  and  B.,  597. 
agent  cannot  set  up/ws  tcrtii  against  principal,  id. 

receiving  money  from   principal   for  third  party,   liable  to 
principal  alone,  id. 
until  he  has  entered  into  binding  engagement  to  hold 
for  third  party,  id.,  598. 
profits  made  by  belong  to  principal,  597. 
so  in  case  of  promoter  of  company,  id. 

director  liable  for  consideration  received  from  promoter, 
id. 
but  not  for  profit  on  sale  to  company,  id. 
but  they  cannot  be  followed,  id. 
same  principle  applies  to  a  partner,  id. 
money  received   from  agent  under  binding  contract,  cannot  in 

general  be  recovered  by  principal,  598. 
where  agent  can  recover  money  from  person  to  whom  remitted  by 

mistake,  id. 
banker  who  has  received  money  from  acceptor  to  pay  bill,  not 

liable  to  holder,  id. 
solicitor's  clerk  receiving  money  due  to  client,  not  liable  to  him,  id. 
husband  may  recover  money  given  or  lent  bjr  wife,  id. 
principal  cannot  generally  recover  money  received  by  sub-agent,  id. 
London  agent  not  liable  to  country  solicitor's  client,  599. 
sometimes    authority  to  appoint  sub-agent  in  privity  with 
principal,  id. 
principal  may  recover  goods  by  reason  of  his  property,  id. 
as  to  right  to  follow  money,  id. 
tenant  in  common  receiving  rent  as  sole  owner,  id. 
trustee,  when  liable,  id. 
failure  or  want  of  consideration,  600. 
defective  annuity,  id. 
may  be  total  failure  of  part  only  of  consideration,  id. 
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MONEY  HAD  AND  RECEIVED,  ACTION  FOR— contimted. 
failure  or  want  of  consideration — continued. 

where  contract  entire  and  consideration  lias  only  partially  i'ailed, 

action  does  not  lie,  600. 
l)ill  or  bonds  invalid  or  forged,  id. 
deposit  on  shares  in  projected  company,  601. 
tontine  abandoned,  id. 
money  paid  by  vendee  of  shares  to  broker  cannot  be  recovered 

from  vendor,  though  the  shares  are  worthless,  602. 
money  paid  for  bastard  child,  deceased,  id. 

money  paid  for  price  of  patent  right,  plaintiff  knew  not  to  exist,  id.. 
to  be  applied  for  particular  purpose,  which  is  not  done,  id. 
conduct  money  with  subpoena  may  be  recovered  back,  603. 
in  cases  of  forgery,  id.     See  Forgery. 

money  paid  under  mistake  or  ignorance  of  facts  or  law,  604.       — 
if  under  mistake  of  law,  cannot  be  recovered,  id. 
scats,  under  mistake  of  fact,  id. 

even  though  position  of  parties  altered,  id. 
defendant  must  give  notice  of  mistake  and  demand  money,  605. 
where  facts  known,   person  who  could  have  resisted  payment, 

cannot  recover,  id. 
sometimes  recoverable  in  case  of  common  mistake,  id. 
money  received  bond  fide,  and  paid  over,  when  recoverable,  id. 
over-value  of  articles  sold  without  fraud  not  recoverable,  606. 
error  in  weighing,  id. 
rent  paid  to  wrong  landlord,  id. 
money  obtained  by  fraud,  duress,  &c,  id. 

plaintiff  can  only  rescind,  when  he  can  remit  defendant  to  former 
state,  607. 
in  case  of  shareholder,  id.,  1100,  1101. 
distinction  between  rescission  of  contract  on  ground  of  fraud  and 

for  failure  of  consideration,  607. 
exorbitant  sum  paid  to  redeem  goods,  id,,  608. 
money  extorted  by  public  officers,  608. 
mortgagee  making  claim  to  which  he  is  not  entitled,  id. 
sheriff  obtaining  payment  by  wrongful  seizure,  id. 
solicitor  illegally  detaining  deeds,  id. 

personal  duress  avoids  payment  made  under  its  influence,  609. 
not  recoverable  when  paid  under  agreement,  id. 

nor  where  question  of  title  to  land  involved,  id. 

nor   where    money    is    paid   without    prejudice,    on    action 

brought,  id. 
nor  recovered  by  legal  process,  though  in  fact  not  due,  id. 
aider,    whftn   paid    under   compulsion    of    colourable    legal 
process,  id. 
against  officer  de  facto,  id. 

fees   wrongfully   received   by  usurper  of  office,    or  detained  by 
corporation,  may  be  recovered,  id. 
aider,  if  profits  are  only  casual,  610. 
on  waiver  of  tort,  id. 

wrongful  receipt  of  proceeds  of  goods  sold,  id. 

or  of  stock  sold  under  forged  power  of  attorney,  id. 
or  of  plaintiffs  cheque  or  post  office  order,  id. 
proceeds  of  goods  cannot  be  recovered  after  a  judgment  for  their 

conversion,  id. 
money  paid  on  conviction  which  has  been  quashed,  id. 
money  stolen  by  defendant  from  plaintiff,  id. ,  611. 
in  cases  of  wagering  contracts,  611. 
stat.  8  &  9  V.  c.  109,  id. 

action  cannot  be  brought  to  recover  wager,  id. 


1402  Index. 

MONEY  HAD  AND  RECEIVED,  ACTION  FOR— continued. 

in  cases  of  wagering  contracts — continued. 
stat.  8  &  9  V.  c.  109— continued. 

but  may  be  brought  to  recover  back  deposit,  611. 
if  claimed  before  payment  over,  id. 
as  to  recovering  back  of  "  cover,"  on  stock  transactions, 
id. 
stat.  55  &  56  V.  c.  9... 587,  id. 

principal  may  sue  betting  agent  for  bets  made,  won,  and  received 
for  him.  611. 
but  not  for  damages  for  not  making  bets,  id. 
in  cases  of  illegal  contracts,  id. 

no  distinction  between  mala prohibita,  and  mala  in  se,  id.,  612. 
recoverable   where   contract   executory,    though    parties  in  pari 
delicto,  612. 
.     so  from  stakeholder,  after  event  ascertained,  if  money  not  paid 
over,  or  atter  notice  not  to  pay,  id. 
money  recoverable  on  executed  contract,  if  parties  not  in  pari 
delicto,  id. 
paid  to  induce  creditor  to  accept  composition,  id. 
not  recoverable  where  contract  executed,   and  parties    in  pari 
delicto,  id. 
as  for  money  paid, — 

to  indemnify  surety  for  good  behaviour,  id. 
or  for  prisoner  in  criminal  case,  id. 
or  to  compromise  prosecution,  id. 
not  to  oppose  discharge  of  bankrupt,  id. 
partial  execution  of  the  contract  prevents  recovery,  id. 
recoverable  from  agent  who  cannot  set  up  the  illegality,  id. 
aider,  if  agent particeps  criminis,  613. 
money  due  on  transfer  of  debt  by  and  between  three  parties,  id. 
equitable  assignment  of  debt,  244,  id. 
assignment  of  all  grantor's  future  book  debts  is  good,  613. 

subject  to  lien  or  set-off,  id. 
assignee  may  sue  under  J.  Act,  1873,  s.  25  (6),  308,  614. 

when  section  applies,  614.    See  Judicature  Acts,  1873,  1875. 
in  case  of  partnership  on  division  of  profits,  not  recoverable  in 
this  action,  id. 
now  lies  for  overplus  after  distress,  609,  884. 
interest  not  recoverable  on,  615.     See  Interest  of  Money. 

MONEY  LENT,  ACTION  FOR, 
evidence  of  loan,  593. 

promissory  note  evidence  of,  id. 

mere  proof  of  payment  of  money  insufficient,  without  something 

from  which  loan  can  be  inferred,  id. 
advance  of  money  by  parent  to  child,  evidence  of  gift,  id. 
by  transfer  of  stock,  id. 
I  0  U  whether  evidence  of.  id. 

may  be  recovered  though  security  taken  and  not  returned,  id. 
debentures  void  for  want  of  stamp,  evidence  of,  id. 

but  not  promissory  note  stamped  as  receipt,  id.,  594. 
loan  to  wife  for  necessaries,  when  recoverable  from  husband,  594. 
authority  of  member  of  a  partnership  to  bind  firm  for,  id. 
loan  secured  by  mortgage  recoverable,  id. 
loan  merged  in  higher  security  a  defence,  id. 

what  amounts  to  merger,  id.,  685. 
pawnbroker  may  recover  balance  due  although  special  ticket,  594. 
money  at  banker's  on  ordinary  banking  account  is  money  lent,  595. 
where  banker  liable  for,  by  receipt  of  notes,  id. 
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MONEY  LENT,  ACTION  FOR— continued. 

interest  not  recoverable  on,  616. 

for  illegal  purposes  not  recoverable,  660. 

nor  for  deposit  on  wager  in  which  lender  interested,  611. 
to  corporate  bodies  for  purposes  ultra  vires,  662. 
infant  not  liable  for,  unless  laid  out  in  necessaries,  594,  667. 

MONEY  PAID,  ACTION  FOR, 
plaintiff's  proofs,  586. 
payment  of  the  money,  id. 

must  be  proved  as  a  fact,  id. 
security,  bill,  note,  or  stock,  not  money,  id. 
unless  agreed  to  be  taken  as  such,  id. 
proof  that  the  money  was  plaintiff's,  id. 
defendant's  request,  id. 

subsequent  assent,  evidence  of,  id. 
bet  paid  by  agent  at,  is  not  now  recoverable,  587. 
stockbroker  may  recover  price  of  bank  shares  bought  under  void 
contract,  586. 
but  only  if  principal  knew  of  custom,  id. 
brokers  cannot  sue  their  principals  for  money  paid,  587. 
contra  by  custom,  as  of  Stock  Exchange,  id. 

immaterial,  whether  principal  knew  of  usage,  id. 
or  that  shares  could  not  be  transferred,  id. 
so  by  custom,  principal  liable  to  repay  call  to  broker,  id. 
broker  may  close  account  in  default  of  payment,   and   recover 
balance,  id. 
and  immediately  if  principal  die  or  is  insolvent,  588. 
liability  of  principal  where  broker  insolvent,  576,  id. 

of  broker,  when  he  sells  contrary  to  custom  or  agreement,  588. 
implied  agreement  for  indemnity  between  lessee  and  assignee,  id. 

damages  are  actual  loss  sustained,  id. 
when  costs  assignee  has  incurred  are  recoverable,  id. 
mortgagee  by  demise,  not  liable  to  indemnify  original  lessee,  id. 
payment  under  legal  obligation,  id. 
surety  against  principal,  id. 
executor  against  legatee  for  legacy  duty,  589. 
surety  against  co-surety,  id. 

co-surety  may  pay  money  without  demand,  and  sue  for 
contribution,   id. 
share  payable,  id. 
entitled  to  benefit  of  securities,  co-surety  had  taken,  id. 
division   continued   till   payment   or   security   ex- 
hausted, id. 
true  nature  of  transaction  is  to  be  considered,  id. 
in  case  of  parties  to  bill  or  note,  590. 
survivor  of  two,  jointly  liable,  paying  money,  may  sue  executor 

of  deceased,  id. 
partner  lending  another  money  to  contribute  to  joint  capital,  id. 
co-adventurer  paying  joint  note  for  partnership  purposes  may  sue 

the  others,  id. 
contribution  according  to  number  of  solvent  partners,  id- 
tenant  in  common  cannot  in  general  sue  co-tenant  for  share  of 

repairs,  id. 
no  contribution  where  act  for  which  expense  incurred  by  plaintiff 
is  illegal,  id. 
unless  plaintiff  unaware  of  illegality,  id. 
trustee  must  contribute  to  co-trustee  in  respect  of  unauthorised 

investment,  id. 
when  director  may  recover  capital  repaid  shareholders,  id. 
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MONEY  PAID,  ACTION  FOR— wntimoed. 
defendant's  request — contin ucd. 

notice  to  party  by  whom  indemnity  given,  unnecessary,  590,  591. 
cestui  que  trust  must  prove  payment  was  occasioned  by  breach  of 

trust  of  trustee,  591. 
when  costs  of  action  against  plaintiff  are  recoverable,  id. 
defendant  must  be  primarily  liable,  or  plaintiff  must  have  incurred 

liability  at  his  request,  id. 
owner  of  goods  seized  for  another's  debt  may  recover,  id. 
as  tenant  paying  rates.  &c,  for  landlord,  id. 
or  landlord  paying  tenant's  taxes,  id. 
but  no  contribution  unless  a  common  obligation,  id.,  592. 
husband  liable  to  third  party  for  funeral  expenses  of  wife,  592. 
agreement  with  plaintiff  to  pay  to  third  party  not  sufficient,  id. 
transferor  paying  calls  on  shares  where  transfer  is  not  registered, 

id. 
accommodation  acceptor  defending  action  at  request  of  drawer,  id. 
indorser  of  bill  who  has  been  sued  and  paid  the  amount,  id. 

cannot  recover  costs  of  former  action,  id. 
person  paying  bill  for  honour  can  recover,  5S9. 

but  must  prove  noting  or  protest  before  payment,  id. 
party  taking   up   award   directing   eacli    party  to  pay  half  the 

expense,  592. 
lies  for  money  supplied  to  master  of  defendant's  ship  for  neces- 
saries, id. 
but  only  where  the  necessity  is  pressing,  id. 
by  carrier  who  has  paid  for  goods  wrongly  delivered  to  defendant, 

id.,  593. 
not  where  money  is  paid  in  consequence  of  party's  own  neglect, 

&c,  593. 
infant  liable  for,  expended  for  him  in  necessaries,  667. 

MONTH, 

whether  lunar  or  calendar,  question  for  judge,  IS. 
is  calendar,  in  bill  of  exchange,  361. 

and  prima  facie  so  in    contract  of  sale,    (S.   of  G.  Act,   1893, 
s.  10  (2)),  517. 
number  of  days  in,  noticed  judicially,  83. 
how  reckoned,  after  service  of  solicitor's  bill,  501. 
for  limitation  of  action,  1129. 
in  notice  of  action,  1133. 
MONUMENTS, 

inscriptions  on,  may  be  proved  by  oral  evidence,  2. 

evidence   on   questions   of    pedigree,    45,    46.       See 
Hearsay. 

"MORE  OR  LESS," 

not  explainable  by  oral  evidence,  25. 
meaning  of  the  words,  535,  536. 

MORTGAGE, 

stamp  on,  264.     See  Stamp. 

to  building  society,  endorsement  of  repayment  on  deed  operates  as 
reconveyance,  1047. 

MORTGAGEE, 

of  ship,  not  liable  for  repairs,  582. 

liable  as  assignee  of  lease,  in  covenant,  before  entry,  720. 
by  demise,  not  liable  to  indemnify  original  lessee,  588. 
cannot  bring  trespass  before  entry,  917. 
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MORTGAGEE— continued. 

evidence  in  action  for  recovery  of  land  by,  1045. 
demand  of  possession  unnecessary,  id. 
notice  to  quit,  when  necessary,  id. 
notice  to  tenant  in  possession,  when  sufficient  to  create  tenancy, 

id. 
what  amounts  to  re-demise  to  mortgagor,  id. 
construction  of  mortgage  deeds  creating  a  tenancy,   id.,   1046, 

1071. 
when  third  person  in  possession  by  title  prior  to  mortgage,  1046 
when  mortgagee  of  turnpike  tolls  can  recover  in  ejectment,  id. 

railway  tolls,  id. 
effect  of  Statute  of  Limitations  on  right  of  entry,   1052,  1063. 

See  Entry,  Right  of. 
may  bring  ejectment  within  12  years  of  part  payment  of  principal 
or  interest,  id. 
when  bound  by  lease  of  mortgagor,  1046. 
may  enforce  lease  by  mortgagor  after  notice  to  tenant,  id. 
estate  of,  vests  in  bis  legal  personal  representative,   notwithstanding 

any  devise,  1048. 
payment  to,  when  evidence  under  denial  of  rent  being  in  arrear,   in 

replevin,  1073. 
notice  not  necessary  to  perfect  title  of  equitable,  of  shares,  1087. 
but  may  preclude  lien  of  company  under  articles,  id. 

MORTGAGOR, 

could  not  compel  mortgagee  to  produce  title  deeds  without  payment 

of  principal,  interest,  and  costs,  159. 
altered  as  regards  mortgages,  made  after  Dec.  31st,  1881,  id. 
power  of,  to  lease,  1046. 
when,  may  under  .1.  Act,  1873,  s.  25  (5),  sue  in  his  own  name,  in 

certain  cases,  307. 

MUSIC.     See  Nuisance. 

MUTUAL  ACCOUNTS, 

effect  of,  in  respect  to  Statute  of  Limitations,  684. 

MUTUAL  CREDIT.     See  Judicature  Act,  1875. 

principle  now  applies  to  insolvent  company  in  liquidation,  1100. 

and  to  administration  by  court,  of  deceased  insolvent,  1150. 

NAME, 

variance  in,  in  actions  on  bills  of  exchange,  35S. 
defendant  may  be  sued  by  name  in  which  he  executed  bond,  742. 
or  by  his  real,  id. 
wrong,  effect  of  publishing  banns  in.  1027. 

of  obtaining  licence  or  registrar's  certificate  in,  id., 
1029. 
NAVY  OFFICE, 

register  of,  evidence  of  death  of  sailor,  213,  214. 

NECESSARIES, 

liability  of  husband  for,  supplied  to  wife,  560.     See  Wife. 
for  money  lent  to  wife  to  procure,  594. 
of  infant  for  money  lent  him  to  procure,  id. 
what  are  accounted  such  for  infant,  666,  667.     See  Infant. 
lunatic  liable  for,  670. 
so  person  in  state  of  intoxication,  id. 
shipowner  liable  for,  supplied  to  ship,  581. 
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NECESSITY, 

right  of  way  by,  812.     See  Way. 

NEGATIVE, 

not  in  general  required  to  be  proved,  95. 

unless  presumption  of  law  is  in  favour  of  affirmative,  id. 

NEGLIGENCE, 

master  liable  for  negligence  of  servant,  762,  788,  791. 

but  not  for  wilful  or  malicious  act,  762. 
must  be  proved  by  plaintiff,  95,  764  ct  seq. 
of  ship's  crew,  no  breach  of  warranty  of  seaworthiness,  425. 

loss  by  perils  of  the  sea  remotely  occasioned  by,  is  within  the 
policy,  428. 
of  ship  owner,  may  prevent  act  of  barratry  from  coming  within  the 

policy,  433. 
of  solicitor,  when  a  defence  to  action  on  his  bill,  503.     See  Solicitor. 
action  against  solicitor  for,  506.     See  Solicitor. 
in  performance  of  work  and  labour,  when  a  defence,  584. 
may    prevent    party    paying    money   on    forged    instruments    from 

recovering  it,  602,  603. 
of  innkeeper,  649.     See  Innkeeper. 

where  exonerated  by  negligence  of  guest,  id. 
master  not  liable  to  guest  for  servant's  negligence,  753. 
action  for,  762. 
definition  of,  id. 

action  for  negligent  driving  of  carriages,  and  railway  trains,  id. 
negligence  of  defendant,  id. 

master  liable  for  negligent  act  of  servant  in  course  of  employ,  id. 
but  not  for  his  wilful  act,  id. 

nor  when  not  in  course  of  employ,  id. 
nor  for  act  of  another  person  authorised  by  servant  to 
act,  id. 
where  person  not  party  to  contract  of  carriage  can  sue,  645,  646, 

id.,  763. 
liability  of  owners  of  waggons,    stable-keepers,  and  stage-coach 

proprietors,  763. 
hirer  of  carriage,  when  liable  for  negligence  of  driver,  764. 
servant  using  his  own  carriage  and  horse,  on  his  master's  busi- 
ness, master  is  liable,  id. 
where  A. 's. servant  is  lent  to  B.,  B.  is  liable  for  his  negligence,  id. 
liability  of  metropolitan  cab  proprietor,  id. 
pi*oof  of  negligence,  id. 

in  case  of  accident  on  railway,  id. 

plaintiff  must  show  what  it  is,  id.,  765. 
when  accident  prima"  facie  evidence  of  negligence,  765. 
rails  damaged  by  extraordinary  Hoods,  id. 
carriage  running  off  rails  from  unexplained  cause,  id. 
collisions  between  trains  of  same  company,  id. 
carriages   breaking    down,    a    presumption   of    unskilfulness   or 
insufficiency,  id. 
so  if  overloaded,  766. 
carrier  of  passengers  is  only  bound  to  use  the  utmost  skill,  and 
not  to  provide  road  worthy  carriage,  id. 
but  liable  for  the  negligence  of  the  contractors  employed  by 
him  to  construct  the  carriage,  id. 
so  in  case  of  jobmaster  letting  carriage,  id. 
where  plaintiff  driven  by  defendant  gratuitousl)',  id. 
default  by  railway  company   in  providing  communication  with 
guard,  id. 
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NEGLIGENCE— continual. 

action  for  negligent  driving,  &c. — continued. 

for  injury  merely  accidental,  no  action  lies,  760. 
law  of  the  road,  767. 

disobedience  to,  evidence  against  driver,  id. 
carriage  includes  a  bicycle,  &c,  for  this  law,  id. 
in  case  of  foot  passengers,  id. 
degree  of  skill  and  judgment  which  a  servant  should  possess,  id. 
negligence  of  driver,  in  not  informing  passengers  of  danger,  id. 
degree  of  contributory  negligence  of  plaintiff  that  will  prevent 

him  from  recovering,  id. 
negligence  of  driver  of  carriage  in  which  plaintiff  is,  768. 
whether  negligence  of  plaintiff  a  defence,  when  action  on  con- 
tract, id. 
negligence  of  infant  plaintiff,  id.,  769. 

of  person  in  charge  of  young  child,  769. 
obligation  to  carry  post-office  servants  with  due  care,  id. 
no  defence  that  injury  was  owing  to  contributory  wrong  of  third 

person,  id. 
successive  actions  lie  for  personal  injury  and  other  damage,  id. 
damages,  770. 

rule  in  case  of  personal  injury,  id. 

insurance  not  to  be  taken  into  account,  id.. 

nervous  shock  from   fear  of  accident,  which  did  not  occur, 

too  remote,  id. 
none  in  case  of  servant  being  killed  on  the  spot,  id. 
bailor  of    horse  injured,    under   no   liability   over,    cannot 
recover,  id. 
action  for  negligent  navigation  of  ships,  id. 

provisions  of  M.  Ship.  Act,  1894,  as  to,  id.,  771. 

"  ship  "  includes  all  vessels  not  propelled  by  oars,  771. 
what  is,  and  what  is  not,  a,  772. 
who  is  person  in  charge  of,  id. 
consecpience  of  non-observance  of  rules  under,  771. 
no  defence  that  infringement  did  not  contribute  to  collision, 
ill. 
unless  it  couid  not  possibly  have  done  so,  id. 

or  it  was  the  only  reasonable  manoeuvre,  id. 
principle  does    not    extend  to  the    breach    of  Thames 
navigation  rules,  id. 
owner  not  liable  when  Queen's  officer  in  command,  id. 
liability  of  H.  M.  ships  of  war  for  damage,  772,  Add.  772. 
owner   not  liable  for  negligence  of  pilot,  where  pilotage  com- 
pulsory, 472,  id. 
but  he  must  show  that  there  has  been  no  default  of  his 
servants  conducive  to  the  damage,  772. 
respective  duties  of  pilot,  and  master  and  crew.  id. 
non-liability  applies  throughout  pilotage  district,  id. 
where  mere  adviser  of  master,  owner  liable,  id. 
pilotage,  when  compulsory,  id.,  773. 

then  not  fellow-servant  with  officers  and  crew  of  ship, 
790. 
cargo  owners,  who  have  indorsed  away  bills  of  lading  to.  secure 

advances,  may  sue,  773. 
owner  not  liable  for  inevitable  accident,  id. 
what  necessary  to  prove  defence,  id. 
where  machinery  fails  to  act,  id. 
what  negligence  of  plaintiff  will  bar  action  by  him,  id.,  771. 
ship  unmanageable  by  previous  negligence,  774. 
master  not  liable  for  wilful  act  of  crew,  id. 
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NEGLIGENCE— contimted. 

action  for  negligent  navigation  of  ships—  continued. 
tow  usually  liable  for  wrongful  acts  of  tug,  774. 
ship  running  into  one  at  anchor  primdfctcie  to  blame,  id. 
no  common  law  obligation  to  fix  buoy  over  wreck,  id. 
damages,  id. 

limit  of  responsibility  of  shipowner,  472,  id.,  775. 

improper  navigation  includes  defect  in   equipment   of 

ship,  775. 
limitation  of  liability,  does  not  apply  to  a  launch,  id. 
rule  in  Admiralty  Court,  where  both  ships  in  fault,  id. 
under  J.  Act,  1873,  s.  25  (9)  now  prevails,  id. 
application  where  pilot  is  in  charge  of  one  ship,  id. 
where  both  ships  belong  to  one  owner,  id. 
does  not  apply  to  action  under  9  &  10  V.  c.  93... 776. 
pilot  liable  in  his  bond  for  100/.  and  the  pilotage  only,  id. 
interest  on  damages  allowed  in  Admiralty  Division,  id. 

and  is  not  limited  to  six  years,  id. 
not  reduced  by  insurance  covering  loss,  id. 
loss  of  ship,  caused  by  loss  of  equipment,  recoverable,  id. 
of  charterparty  not  too  remote,  id. 
secus,  loss  of  market,  id. 
costs,  id.     See  Costs. 
action  for  negligent  keeping  of  animals,  777. 

owner  of  wild  animal  liable  for  damage  done  by  it,  id. 

owner  of  domestic  animal  liable  for  damage  done  by  it,  when  of 

a  savage  nature  to  owner's  knowledge,  id. 
other  than  domestic  animal,  owner  must  keep  safe,  at  peril,  id. 
so  where  he  knows  of  mischievous  disposition,  id. 
in  case  of  dog,  owner  must  know  it  had  bitten  mankind,  id. 
evidence  to  prove  knowledge,  id. 

notice  to  wife  or  servant  when  notice  to  husband  or  master, 
id. 
owner,  when  liable  for  damage  done  by  animal  straying,  id.,  778. 
where  savage  dog  is  kept  for  protection  of  premises,  778. 
Dogs  Act,  1865  (28  &  -J9  V.  c.  60),  id. 

owner  of  dog  liable  for  injuries  done  to  sheep  or  cattle  with- 
out proving  scienter  (s.  1),  id. 
section  includes  horses,  and  scmblc  pigs,  id. 
presumption  of  ownership  (s.  2),  id. 
action  for  negligent  user  of  land,  779.    See  Nuisance ;  Support  of  Land. 
injury  caused  by  water  Hooding  mines,  id. 

resulting  from  artificially  bringing  water  on  land,  id. 
or  discharging  water  on  neighbour's  land,  id. 

but  landowner  may  keep  water  off  his  land,  id. 
where  due  care,  no  liability  for  injury  caused  by  vis  major, 

id. 
caused  by  state  of  river  bed  adjacent  to  wharf,  780,  787. 
defence,  that  work  authorised  by  statute,  779,  780,  781. 
action  for  negligent  keeping  of  lire  or  inflammable  matter.  780. 
stat.  14  G.  3,  c.  78,  s.  86,  id. 

construction  and  effect  of,  id. 
sparks  from  railway  engines,  id.,  781. 
escape  of  gas,  781. 

insurer  cannot  sue,  apart  from  assured,  id. 
after  admitting  claim  on  policy,  id. 
action  for  negligence  of  railway  companies,  id. 

accidents  to  passengers  on  railways,  762  et  scq.,  id. 
accidents  at  level  crossings,  id.,  782. 
defective  fences,  782. 
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NEGLIGENCE— continued. 

action  for  negligence  of  railway  companies — continued. 
in  providing  safe  means  for  alighting,  78o. 
by  drawing  up  train  beyond  platform,  id. 
what  is  sufficient  invitation  to  alight,  id.,  784. 
injury  caused  by  unsafe  bridge  or  staircase,  784. 
by  door  of  carriage,  id. 
by  overcrowding  of  carriages,  785. 
company   to   provide   communication   between   passengers    and 
servants  in  certain  cases,  id. 
neglect  may  be  evidence  of  negligence,  766,  id. 
action  for  miscellaneous  cases  of  negligence,  785. 
plaintiff  must  prove  negligence,  id. 

unless  accident   of  such  a  nature  that  negligence  may  be 
presumed,  id. 
scats,    where   plaintiff    voluntarily   places    himself    in 
danger,  id. 
injury  caused  by  brick  falling  from  railway  bridge,  id. 

by  use  of  defendant's  crane,  scaffolding,  staging,  or  gangway, 

id.,  786. 
by  unloading  defendant's  defective  truck,  786. 
by  use  of  defendant's  jetty  or  dock,  787. 
by  bursting  of  carboy  of  acid,  id. 
by  negligent  fitting  of  gaspipes,  id. 

preparation  of  hair-wash,  id. 
by  negligent  valuation  of  property,  no  ground  of  action 

without  contract  or  duty,  id. 
by  bursting  of  water  pipes,  id. 
action  for  negligence  of  fellow-servants,  788. 

master  not  liable  at  common  law  where  the  negligence  is  that  of 
fellow-servant,  id. 
where  stranger  volunteers  to  assist,  id. 
where  accident  from  inadequacy  of  number  of  servants,  id. 
or   plaintiff  knowing   danger,    voluntarily   undertakes 
work,  id. 
when  work  is  so  undertaken,  786,  id. 
unless  personal  negligence  of  master,  788. 
or  incompetent  servants  employed,  id. 
master   liable   when   servant    injured   through   bad   scaffolding, 
789. 

or  for  injury  caused  by  machinery  he  is  bound  to  fence,  id. 
meaning  of  term  "  fellow  servants,"  id. 

foreman,  or  vice-principal,  is  fellow  servant,  790. 
decisions  on  subject,  id. 
relation  between  metropolitan  cab  proprietor  and  driver  doubt- 
ful, 791. 
under  Employers'  Liability  Act,  1880,  id.  ct  seq.    See  Employers' 

Liability  Act,  1880. 
wrongful  act,  default  or  neglect  causing  death,  796.     See  Death. 

damages,  797. 
defence,  to  action  for,  798. 

NEW  ASSIGNMENT, 
abolished,  310. 
matter  introduced  by  amendment  of  claim,  or  by  reply,  id. 

NEW  TRIAL, 

admissions  on  former  trial  may  be  used  on,  73. 

not  granted  y  reason  of  ruling  of  judge  that  stamp  is  sufficient,  233. 
secus,  if  ruling  that  stamp  is  insufficient,  id. 

R. — VOL.  II.  Z   Z 
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NEWSPAPER, 

secondary  evidence  of,  5. 

proof  of  publication  of  libel  contained  in,  843.     See  Defamation. 

publication  of  judicial  proceedings  in,  how  far  privileged,  852.     See 

Defamation. 
protection  given  by  51  &  52  V.  c.  64,  and  6  &  7  V.  c.  96,  861,   864. 

See  Defamation. 
has  no  peculiar  right  of  criticism.  859. 

that  libel  was  copied  from,  not  evidence  in  mitigation,  864. 
in  action  for  libel  in,  special  defence  and  payment  into  court,  id. 
proof  of  actions  against  other  newspapers  for  similar  libel,  865. 

NEXT  FRIEND, 

admissions  by,  not  evidence  against  infant,  69. 

nisi  riaus, 

practice  at,  277  ct  scq.     See  Practice  at  Trial. 
record,  when  evidence  of  trial,  111. 

NOISE.     See  Nuisance. 

NON  DEM1SIT 

evidence  on  denial  of  the  demise  in  debt  for  rent,  721.     See  Rent. 

in  replevin,  1070  et  scq.   See  Replevin. 
NON  EST  FACTUM, 

effect  of  old  plea  of,  708,  709. 

in  part  replaced  by  denial  of  execution,  708. 

NON-JOINDER, 

of  paity  does  not  now  defeat  action,  90. 
amendment  in  case  of,  91.     See  Amendment. 
where  formerly  a  variance,  92,  93. 
of  tenants  in  common  in  covenant,  710. 

objection  of,  cannot  be  taken  at  trial  where  formerly  pleadable   in 
abatement  only,  92,  id. 

when  so  pleadable,  92,  709. 

gucere,  whether  in  any  case  it  can  be  thus  taken,  710. 

NONSUIT,  292.     See  Discontinuance. 

NOT  GUILTY  BY  STATUTE, 
right  to  plead  reserved,  309. 
effect  of  defence  same  as  similar  plea,  id. 
how  pleaded,  310. 
in  action  for  double  value,  740. 
penalty,  747. 

wrongful  distress,  881,  885,  894. 
false  imprisonment,  909. 
trespass  to  land,  926. 
against  persons  acting  under  statutes,  1130. 
abolished  in  many  cases  by  56  &  57  V.  c.  61,  and  5  &  6  V.  c.  97 
1118,  1119,  1129. 

NOTARY, 

seal  of,  judicially  noticed,  81. 
effect  of  certificate  of,  217,  218. 

NOTE, 

contract,  250. 

what  is  sufficient,  within  Stat,  of  Frauds,  s.  4,  305.     See  Frauds, 

Statute  of. 
S.  of  G.  Act,  1893,  s.  4. ..510.     See  Sale  of  Goods. 
promissory,  action  on,  411.     See  Promissory  Note. 
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NOTE— continued. 

bought  and  sold,  effect  of,  as  forming  contract,  531. 
provincial,  value  of,  if  received  as  money,  may  be  recovered  in  action 
for  money  had  and  received,  595. 
a  good  tender,  if  not  objected  to,  703. 
payment  by,  992.     See  Payment. 

NOTICE, 

in  writing  accompanying  verbal  notice,  need  not  be  produced,  2. 

proof  of,  by  copy,  8.     See  Notice  to  Produce. 
indorsed  by  deceased  clerk,  evidence  of  service  of,  59. 
judicial,  of  what  matters  it  will  be  taken,  80.     See  Judicial  Notice. 
of  intention  to  give  in  evidence  probate,  &c,  in  lieu  of  original  will, 

152.     See  Will. 
of  motion  for  putting  off  trial  on  absence  of  witness,  157. 
of  abandonment,  438. 
of  award,  need  not  be  proved,  494. 
to  principal,   not   necessary  before   defending  action  on   guarantee, 

590,  591. 

effect  of,  591. 
by  carrier,  restricting  his  liability,  625.  630.     See  Carrier. 
to  plaintiff,  need  not  be  proved  under  defence  of  assignment  over  of 

term  by  defendant,  in  action  on  covenant  in  lease,  717. 
to  lessor  of  want  of  repair,  necessary  before  suing  him  on  covenant,  732. 
by  defendant,  of  evidence  in  mitigation  of  damages  for  libel,  863. 
to  admit,  73.     See  Notice  to  Admit. 
to  defendant  of  assignment  of  reversion  to  plaintiff,  necessary  before 

bringing  ejectment  for  non-payment  of  rent,  1013,  1014. 
from   mortgagee  to  tenant  of  mortgagor,  when  it  creates  a  tenancy, 

1045. 
of  allotment  of  shares,  1088. 
of  calls  on  shares,  1112. 
service  of,  on  and  by  joint  stock  company,  1101,  1115. 

railway  company,  1104,  1105. 
to  sheriff  of  landlord's  claim  for  rent  due,  1205,  1206. 

NOTICE  OF  ACTION, 

required  by  public  general  acts,  how  far  abolished,  1119,  1120,  1129, 

1130. 
to  railway  companies,  1104. 

absence  of,  must  be  specially  pleaded,  id. 
company  when  entitled  to,  id.,  1105,  1120. 
how  to  be  served,  1105. 
to  constables  in  general,  abolished,  1119,  1121. 

may  be  necessary  under  local  Acts,  1121. 
to  justices  of 'the  peace,  abolished,  1110,  1128. 
to  persons  acting  in  execution  of  statutes,  1129. 

person  entitled  to,  if  bond  fide  believing  he  was  acting  in  pur- 
suance of  his  duty,  1130. 
what  is  right  question  for  jury,  id. 

not  necessary  that  officer  should  be  cognizant  of  statute,  id. 
not   necessary  where   injunction  sought   against  immediate  in- 
jury, id.  _   _ 
even  though  damages  claimed  or  awarded  in  lieu  ot  injunc- 
tion, 1131. 
to  officers  de  facto,  id. 

where  informally  appointed,  or  ineligible,  id. 
surveyor  of  highways  entitled  to  notice,  id. 
so  improvement  commissioners,  id. 
so  county  court  bailiff,  id. 
as  to  custom  house  officer,  id. 

zz2 
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NOTICE  OF  ACTION— continued. 

omission  to  do  something  required  by  statute  entitles  defendant  to 

notice,  1131. 
contractor  for  district  hoard,  when  entitled  to,  1132. 
not  limited  to  actions  for  torts,  id. 
not  generally  necessary  if  there  be  specific  contract,  id. 
not  necessary  before  action  for  recovery  of  land  against  local  board, 

id. 
plaintiff  himself  must  give,  unless  statute  otherwise  provides,  id. 
one  calendar  month  at  least  before  action  commenced,  1133. 

month,  how  to  be  reckoned,  id. 
should  be  a  formal  notice,  id. 
should  state  plaintiff's  name  and  place  of  abode,  id. 

what  statement  sufficient,  id. 
cause  of  action  must  be  stated  with  clearness  and  accuracy,  id. 
time  and  place  should  be  stated,  id. 

malice  or  want  of  probable  cause  must  be  stated  when  material,  id. 
notice  must  not  be  conditional,  1134. 
indorsement  of  name  and  place  of  abode  of  plaintiff  or  solicitor,  id. 

solicitor,  how  to  be  described,  id. 
service  of,  how  to  be  made,  id. 

personal  service  unnecessary,  id. 
want  of,  under  local  or  personal  statute,  must  generally  be  specially 

pleaded,  id. 
not  disjiensed  with  by  tender  of  amends,  id. 

NOTICE  OF  DISHONOUR  OF  BILL, 

must  be  given  on  non-acceptance  or  non-payment,  Bills  of  Exchange 
Act,  1882,  s.  48.. 380. 

effect  of  want  of  notice,  id. 
when  sufficient,  s.  49,  id. 

necessity  and  sufficiency  of,  determined  by  law  of  place  of  dis- 
honour, s.  72  (3).. 354,  355,  382. 

may  be  in  writing  or  oral,  s.  49  (5).  .380. 

return  of  dishonoured  bill,  sufficient  as  to  form,  s.  49  (6),  id. 

unsigned  notice  sufficient,  s.  49  (7),  id. 

proof  of  knowledge  not  equivalent  to  proof  of  notice,  id. 

allegations  will  be  amended  to  meet  facts  proved,  id. 
by  whom  given,  s.  49,  id. 

by  holder  or  by  any  indorser  liable  on  the  bill,  s.  49  (1),  id. 

by  agent,  s.  49  (2),  (13),  id. 

by  holder,  enures  to  benefit  of  subsequent  holders,  s.  49  (3).  .381. 

and  indorsers,  subsequent  to  party  to  whom  notice  is  given,  id. 

by  a  party,  good,  although  without  certain  knowledge  he  was- 
such,  id. 

by  solicitor  sufficient,  id. 
to  whom  to  be  given,  id. 

may  be  given  to  party,  or  his  agent,  s.  49  (8),  id. 

if  dead,  to  personal  representative,  s.  49  (9),  id. 

if  bankrupt,  to  the  trustee,  s.  49  (10),  id. 

to  each  where  two  or  more  drawers  or  indorsers,  s.  49  (11),  id. 

agent  may  give,  to  parties  liable,  or  to  principal,  s.  49  (13),  id. 

one  of  several  partners,  id. 

where  party  is  abroad,  id. 

in  case  of  substituted  bill,  id.,  382. 
time  within  which  it  must  be  given,  382. 

may  be  given,  when  bill  dishonoured,  s.  49  (12),  id. 

must  be  within  reasonable  time,  id. 

when  parties  reside  in  same  place,  s.  49  (12)  (a),  id. 
when  elsewhere,  s.  49  (12)  (b),  id. 
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NOTICE  OF  DISHONOUR  OF  BILL— continued. 
time  within  which  it  must  be  given — continued. 
when  in  the  case  of  an  agent,  s.  49  (13),  382. 
part}7  receiving  has  same  time  for  giving  notice,  s.  49  (14),  id. 
delay  where  excused,  s.  50  (1),  id. 

if  caused  in  post  office,  s.  49  (15),  id.,  384. 
in  reckoning  time,  non-business  days  excluded,  s.  92,  382. 
what  are  non-business  days,  s.  92,  id. 
excuse  for  delay,  from  ignorance  of  drawer's  address,  s.  50  (1), 

id. 
each  indorser  has  a  day  of  his  own,  id. 
laches  once  occurring  discharges  drawer,  id.,  383. 
holder  employing  solicitor,  383. 
bill  passed  through  several  banks,  or  branches,  id. 
arriving  too  late,  through  misdirection  or  mistake,  id. 
proof  of,  by  admission,  id. 

may  be  dispensed  with,  by  admission  of  liability,  id. 

or  promise  to  pay,  id. 

when  defendant  knew  bill  iinpaid,  and  only  objected  to  pay  on 

account  of  fraud  in  holder,  id. 
by  conditional  promise  to  pay,  id. 
proof  of  delivery  of,  id. 

by  post  sufficient,  s.  49  (15),  384. 

postmark  not  conclusive  of  time  of  posting,  id. 
what  direction  sufficient,  id. 
proof  of  posting,  id. 
if  no  post,  by  any  ordinary  mode  of  conveyance,  id. 
proof  of  contents  of,  385. 

notice  to  produce  original  not  necessary,  8,  id. 

unless  in  case  of  bills  not  the  subject  of  the  suit,  id. 
protest,  id.     See  Protest. 
waiver  or  dispensation  of  notice,  386. 

when  dispensed  with,  s.  50  (2),  id.,  387. 

when  notice  cannot  be  given,  s.  50  (2)  (a),  id. 
by  waiver,  s.  50  (2)  (b),  387. 

as  regards  drawer,  where  drawer  and  drawee  same,   s.   50 
(2)  (c),  (1),  id. 
drawee  fictitious,  s.  50  (2)  (c),  (2),  id. 
drawer,  person   to   whom   bill    presented  for  payment, 

s.  50  (2)  (c),  (3),  id. 
drawee  under  no   obligation   to  drawer   to    pay,    s.    50 

(2)  (c),  (4),  id. 
drawer  has  countermanded  payment,   s.   50  (2),  (c)  (5), 
al. 
excuse  for  not  having  given  notice  to  drawer  must  be  alleged  in 

statement  of  claim,  id. 
eifect  of  promise  to  pay,  id. 
notice  excused — no  effects,  id. 

excuse  on  ground  of  no  effects  of  drawer  in  hands  of  drawee, 

id.,  388. 
where  drawer  has  remedy  over,  notice  to  be  given,  388. 
fact   of  bill  being  payable  at  drawer's  house,   evidence  of 
accommodation  bill,  id. 
notice  dispensed  with  by  ignorance  of  drawer's  residence,  id. 
wdiat  inquiry  sufficient,  id. 

common  allegation  of  notice  when  sufficient.  389. 
must  be  proved  in  action  by  indorsee  against  indorser,  390. 

when  dispensed  with,  s.  50  (2)  (d),  392. 
required  in  the  case  of  a  cheque,  407. 
when  excused,  id. 
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NOTICE  TO  ADMIT, 

documents  or  facts  may  be  given,  73. 

effect  of  non-admission  under,  74. 

certificate  of  reasonableness  to  refuse  to  admit,  under,  id. 
form  of,  as  to  documents,  id. 

not  confined  to  documents  in  custody  of  party  giving  notice,  id. 
admissions  under,  id. ,  75.     See  A dw iss ions. 


NOTICE  TO  PRODUCE,  _ 

when  necessary  to  be  given,  7. 

■when  instrument  is  in  possession  of  opposite,  party,  id. 

unless   from   nature  of  proceeding   lie   knows   lie  is  to  be 

charged  with  possession,  id. 
possession  of  stakeholder  not  possession  of  party,  10. 
when  unnecessary,  7,  8. 

where  document  subject  of  the  action,  id. 

is  obtained  by  fraud  from  witness,  9. 
before  reading  counterpart  or  duplicate,  3,  8. 
warrant  in  action  of  trover,  8. 
ship's  articles  in  action  for  seamen's  wages,  id. 
notice  to  produce,  id. 
notice  to  quit,  id. 

notice  of  dishonour  in  action  on  bill,  id.,  385. 
copy  of  solicitor's  bill  in  action  on  it,  8,  501. 
when  instrument  in  court  in  the  hands  of  the  other  party,  9. 
party  examined  as  witness,  cannot  be  cross-examined  as  to  contents 

ot  document  without,  id. 
admission  of  copy  under  notice  to  admit,  will  not  dispense  with,  id. 
proof  of  possession  of  original,  id. 

what  degree  of  evidence  necessary,  id. 

in  case  of  loss  of  bankrupt's  certificate,  id. 
instrument  in  the  hands  of  privy,  id. 
as  master  and  owner,  id. 

sheriff  and  under-sheriff,  id. 
customer  and  banker,  id. 

defendant  and  party  justifying  under  him,  10. 
stakeholder  and  others,  id. 
sufficient  proof  of  possession  is  question  for  jiulge,  id. 
form  of,  11. 

must  now  be  in  writing,  id. 
should  specify  the  document,  id. 

what  degree  of  generality  allowed,  id. 
whether  bad,  if  title  of  cause  misdescribed.  id. 
notice  to  produce  letter  referring  to  enclosed  account  is  sufficient 
for  the  account,  id. 
service  of,  on  whom,  id. 

proof  of,  by  affidavit,  8. 

on  party,  solicitor  or  agent  of  party,  when  sufficient,  11. 
where  solicitor  has  been  changed,  id. 
on  servant  at  dwelling-house,  id. 
time  and  place  of  service  of,  id. 

what  is  a  reasonable  time,  id.,  12. 

before  2  p.m.  on  Saturdays  and  6  p.m.  every  other  day,  12. 
in  general  before  commission  day  of  assize,  id. 
on  Sunday,  id. 

fresh  notices  unnecessary  on  a  new  trial,  13. 
effect  of,  id. 

refusal  only  entitles  party  to  give  secondary  evidence,  id. 
matter  for  observation  to  jury,  id. 
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NOTICE  TO  PRODUCE— continued. 

effect  of — continued. 

opposite  party  cannot  treat  documents  as  evidence,  if  not  used  by 
party  calling  for  them,  13. 

secus,  if  inspected  and  so  used,  and  material  to  issues, 
id. 
opposite  party  cannot  cross-examine  as  to  contents,  except  after 

refusal  to  produce,  id. 
after  refusal,  original  not  available  for  any  purpose,  id. 
document  referred  to  in  pleadings  or  affidavits,  for  inspection,  right  to 
give,  id. 
effect  of  non-compliance  with,  id.,  279. 
admission  of  acceptance  of  bill  by,  367. 

NOTICE  TO  QUIT, 

notice  to  produce,  not  necessary,  8,  1002. 

insufficient,  though  at  first  acquiesced  in  by  landlord,  is  bad,  336. 
when  necessary  to  be  proved  in  action  for  double  value,  739. 
in  action  for  double  rent,  741. 
in  action  for  recovery  of  land  by  landlord,  1 002. 
in  case  of  dissolution  of  partnership,  id. 
how  proved,  id. 

by  duplicate  or  examined  copy,  id. 
at  what  time  it  must  be  given,  id. 

half  a  year  before  end  of  current  year,  id. 

or  from  feast-day  to  feast-day,  id. 
one  year,  in  tenancy  under  Agricultural  Holdings  Act,  1883, 

id.,  1003.     See  Agricultural  Holdings  Act,  1883. 
special  agreement  of  custom  may  control  period,  1003. 
notice  determining  yearly  tenancy  must  expire  at  expiration 

of  year,  or  on  anniversary  of  commencement,  id. 
where  tenancy  is  for  less  than  a  year,  id. 
a  letting,  until  one  party  shall  give  to  the  other  six  months' 

notice,  may  be  ended  at  any  quarter-day,  id. 
notice  to  be  computed  exclusively  of  its  day,  id. 
month  means  "  lunar"  month,  id. 
entry  prima  facie  commencement  of  tenancy,  id. 

where  tenant  enters  in  middle  of  quarter,  id.,  1004. 
where  tenant  holds  over,  notice  must  be  given  with  reference 

to  original  entry  of  lessee,  1004. 
lease  determinable  with  reference  to  habendum,  1005. 
so  where  he  holds  under  terms  of  lease  void  by  Statute  of 

Frauds,  id. 
new  tenancy  not  created  by  variation  of  rent,  id. 
where  tenant  enters  on  different  parts  of  premises  at  different 
times,  id. 
if  notice   sufficient   as   to   part,    whether  plaintiff  can 
recover  the  whole,  quevre  id. 
meaning  of   holding    "from    Michaelmas,"    27,     id.      See 

Style. 
evidence  of  intention  of  parties  as  to  period,  whether  admis- 
sible, 1005. 
when  tenant's  conduct  admits  correctness  of  notice,  personally 

served,  mentioning  time  to  quit,  id. 
evidence  of  other  tenancies  in  same  part  of  the  country, 

where  admissible,  id. ,  1006. 
tenant  precluded  from  disputing  his  own  statement  of  com- 
mencement of  tenancy,  1006.  bueai 
receipt  for  year's   rent   up  to  particular  day,  presumptive 
evidence  of  commencement,  id. 
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NOTICE  TO  QUIT— continued. 

in  action  for  recovery  of  land  by  landlord — continued. 
at  what  time  it  must  be  given — continued. 
service  of,  what  sufficient,  1006. 
may  be  made  by  post,  id. 

so  under  the  Agricultural  Holdings  Act,  1883,  id. 
by  whom  to  be  given,  id. 

by  one  of  several  joint-tenants,  id. 

by  agent  of  several  joint-tenants,  id. 

by  unauthorized  agent,  must  be  ratified  before  notice  begins 

to  run,  id. 
by  lessor  partner  in  firm,  his  lessees,  id. 
by   devisee   under  proviso   empowering   executors,    &c,  to 

determine  lease,  1007. 
by  receiver  with  authority  to  let,  good,  id. 

without  such  authority,  bad,  id. 
by  agent  to  receive  and  let,  good,  id. 

aliter,  by  agent  of  agent,  id. 
by  cestui  que  trust,  id. 
by  steward  of  corporation,  id. 
on  demise  by  churchwardens,  id. 
to  whom  to  be  given,  id. 

in  case  of  under-lease,  id. 

to  party  in  possession,  presumed  to  be  assignee,  id. 
to  corporation,  to  be  served  on  its  officers,  id. 
on  landlord's  agent  sufficient,  id. 
form  of,  id. 

may  be  oral,  id. 

must  refer  to  distinct  time,  1008. 

"  as  soon  as  by  law  he  might,"  scmble,  good,  id. 

"at  the  expiration  of  the  present  year's  tenancy,"  id. 

must  be  explicit  and  positive,  id. 

but  it  may  claim  rent  if  tenant  remain,  id. 
or  double  rent  or  value,  id. 
in  case  of  obvious  mistake,  notice  good,  id. 

so  in  case  of  misdescription  of  premises  which  can  lead 
to  no  mistake,  1009. 
cannot  be  as  to  part  of  premises,  id. 

except  under  Agricultural  Holdings  Act,  1883,  id. 
if  directed  by  wrong  christian  name,  and  kept,  good,  id. 
by  rector  and  churchwardens,  id. 
where  to  be  served,  id. 

if  in  writing  need  not  be  personal,  id. 

on  servant  at  dwelling-house  of  tenant,  sufficient,  id. 

though  tenant  be  not  informed  till  within  half-year,  id. 
or  though  it  be  not  proved  that  tenant  received  it,  id. 
not   sufficient  that  it  was  left   at   house   without   showing 

delivery  to  servant,  &c,  1010. 
on  one  of  two  joint  tenants  on  premises,  good,  id. 
waiver  of,  id. 

by  acceptance  of  rent  after  expiration  of  notice,  id. 

not  when  received  by  lessor's  banker  without  his  know- 
ledge, id. 
by  distress  for  rent  accruing  after  expiration  of  notice,  id. 
demand  of  rent  is  not  necessarily,  id. 
by  subsequent  notice  recognising  tenancy,  id. 

unless  lessor  is  proceeding  for  recovery  of  land  on  first 
notice,  id. 
or  unless  second  notice  only  requires  payment  of 
"  double  value,''  id. 
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NOTICE  TO  QUIT— continued. 

in  action  for  recovery  of  laud  by  landlord — continued. 
waiver  of — continued. 

when  subsequent  notice  will  be  considered  only  as  a  demand 

of  possession,  1010. 
promise  not  to  turn  tenant  out  till  premises  are  sold,  no 

waiver  of  notice,  id.,  1011. 
may  be  by  tenant  as  well  as  landlord,  1011. 
in  case  of  tenancy  from  year  to  year,  creates  new  tenancy, 
id. 
when  dispensed  with  by  disclaimer,  id. 

by  act  inconsistent  with  relation  of  landlord  and  tenant,  id. 
not  disclaimer  by  refusal  to  pay  to  devisee  under  contested 
will,  id. 
or  to  assignee  of  lessor  while  inquiring  into  title,  id. 
acts  amounting  to  disclaimer,  id. 

may  be  oral  in  case  of  tenancy  from  year  to  year,  1012. 
refusal  to  pay  rent  by  termor  for  years,  no  forfeiture,  id. 
mere  payment  of  rent  to  third  person,  no  forfeiture,  id. 
disclaimer  must  be  prior  to  the  date  of  the  writ,  id. 
when  mortgagee  may  eject  without,  1045. 

NUISANCE.     See  Negligent  User  of  Land. 

effect,  in  second  action,  of  verdict  in,  for  prior  one,  194. 
evidence  for  plaintiff  in  action  for,  748. 

action  will  not  lie  at  suit  of  private  person  for  public,  id. 

unless  he  has  sustained  special  damage,  id. 
private  person  cannot  abate  public  nuisance,  id. 

unless  specially  injured,  id. 
proof  of  plaintiff's  title,  id. 
possession  sufficient,  id. 

reversioner,  may  sue  for  injury  to  reversion,  id. 
but  must  prove  such  injury,  id. 

cannot  generally  sue  for  acts  of  temporary  nature,  id. 
even  though  sellingvalue  temporarily  diminished,  id. 
nor  in  such  ense  obtain  injunction,  id. 
landlord  may  sue  tenant  for  waste,  345.     See  Waste. 
reversion,  how  proved,  749. 
possession  of  c.  q.  t.  possession  of  trustee,  id. 
plaintiff  may  sue,    where  demise   to   him  after  continuing 
nuisance  commenced,  id. 
proof  of  nuisance,  id. 
what  amounts  to,  id. 

overhanging  cornice,  id. 

damp  artificial  heap  of  earth  against  plaintiff's  wall,  id. 

stove,  interfering  with  plaintiff's  adjoining  wine-cellar, 

id. 
noise  from  dogs,  horses,  or  cattle,  or  trade,  id.,  750. 
music  and  other  sounds  in  adjoining  house,  750. 

quo  aniuto  produced  material,  id. 
besetting  a  man's   house  to  coerce  his  lawful  actions, 

id. 
dangerous  substances  stored  in  adjoining  premises,  id. 
as  to  encroachment  of  boughs  and  roots  of  trees,  id. 
as  to  injury  to  neighbour's  cattle  by  poisonous  trees,  id. 
not  natural  growth  of  thistles,  id. 
public   nuisance  ground  of  action,  if  attended   by  special 

damage  to  plaintiff,  id. ,  751. 
depends  on  situation,  751. 
immaterial  that  place  is  convenient,  id. 
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NUISANCE— cowJwraed. 

evidence  for  plaintiff  in  action  for — continued. 
proof  of  nuisance — continued. 

distinction  between  nuisance  which  injures  property,   and 
one  that  causes  inconvenience  only,  751. 
or  which  injures  particular  but  not  ordinary  trade,  id. 
no  action  for  obstruction  of  prospect,  752. 

or  for  reasonable  use  of  adjoining  premises,  id. 
caused  by  not  fencing  dangerous  place  near  footway,  id. 
way  may  be  dedicated,  subject  to  danger,  id. 

seats,  if  danger  be  in  nature  of  a  trap,  id. 
workmen  of  contractor  hurt  by  unfenced  machinery,  753. 
injury  to  actor  from  defect  in  floor  of  theatre,  id. 

to  visitor  in  defendant's  house,  id. 
obstruction  lawful  but  concealed,   and  plaintiff  invited  to 

come,  id. 
injury  from  defective  stair  to  visitor  to  tenant  of  flat,  754. 
object  placed  by  defendant  near  highway  causing  horses  to 

shy,  id. 
liability  of  owner  of  market,  id. 
proof  that  the  nuisance  was  oceasioned  by  defendant,  id. 
liability  of  alienee,  id. 

of  railway  company  for  bad  state  of  level  crossing,  id. 
for   obstruction   to   highway,    defendant   is   bound    to 
remove,  755. 
where  contractor  employed  to  do  lawful  act,  employer  is  not 
liable,  id. 
employment  of  contractor  may  sometimes  be  presumed, 
id. 
employer  is  liable  where  he  has  interfered  personally,  756. 
or  where  nuisance  directly  results  from  thing  contracted 

to  be  done,  id. 
or  where  the  work  done  throws  a  duty  on  the  employer, 
id. 
as  where  it  is  likely  to  interfere  with  the  plain- 
tiff's right  of  support,  id. 
whether  by  common  law  or  statute,  id. 
unless  delegated  by  statutory  authority,  id. ' 

or  injury  is  merely  casual  or  collateral  to  work,  id. 
defendant  liable  for  bringing  another  on  his  land  and  allow- 
ing him  to  commit  nubance,  id. 
liability  of  landlord   letting  premises  with   nuisance,    id., 
757. 

or  which,  used  in  the  ordinary  way,  will  occa- 
sion nuisance,  757. 
none   for  non-repair,   unless  bound  to  do  repairs, 

or  let  in  ruinous  state,  id. 
defendant  for  nuisance  erected  on  his  land,  id. 
two  or  more  for  acts,  taken  separately,  no  nuisance, 

id. 
commissioners  of  sewers,  trustees  of  roads,  &c,  id. 
county  surveyors,  surveyors  of  highways,  &c,  not  liable  for 
nonfeasance,  id. 
alilcr,  for  misfeasance,  759. 

and  for  their  servants'  negligence,  id. 
water  company  not  liable  for  plugs  projecting  from  wear  of 

road,  id. 
whether  non-performance  of  statutory  duty  gives  right  of 

action,  id. 
injury  must  be  natural  consequence  of  wrongful  act,  id. 
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NUISANCE— continued. 

evidence  for  plaintiff  in  action  for — continued. 
damages,  759. 

in  case  of  continuing  nuisance,  id. 

defendant's  intention  to  lie  taken  into  consideration,  id. 

exemplary,  when  to  be  given,  760. 
may  be  given  in  lieu  of  injunction,  id. 
injunction  to  restrain  continuing  nuisance,  id. 

when  granted  in  quia  timet  actions,  id. 
defence,  id. 

general  denial  cannot  now  be  pleaded,  310,  id. 

must  state  facts  relied  on,  760. 

good  defence  that  nuisance  arose  from  facts  sanctioned  by  law,  id,. 

unless  acts  cause  needless  injury,  id.,  761. 
power  to  run  tram  cars  by  steam,  assumes  rails  are  fit,  id. 
gas  works  liable  for  private  nuisance,  id. 
no  defence  in  case  of  noise,  of  user  for  less  than  20  years,  id. 
or  that  the  noise  was  not  greater  than  necessary  for  defen- 
dant's business,  id. 
where  single  act,  only  one  action  lies,  id. 

seems,  where  consequential  damage  is  part  of  cause  of  action,  id. 
though  damage  continuous  from  time  of  act,  id. 
Statute  of  Limitations,  id. 

begins  to  run  from  occurrence  of  consequential  damage,  id. 
abatement  of,  when  allowed,  748,  760. 

NUL  TIEL  RECORD, 

mode  of  proof  on  issue  of,  prior  to  J.  Acts,  108.     See  Record. 

NULLITY, 

decree  of,  husband  not  liable  for  pseudo-wife's  debts  after,  562. 
question  of,  on  ground  of  impotence,  how  raised,  1036,  1160. 

NULLUM  TEMPUS  ACT  (9  G.  3,  c.  16),  1066. 

OATH, 

required  by  Toleration  Act,  cannot  be  proved  by  parol,  3. 
by  whom  to  be  administered  abroad,  81. 
certificate  of  authority  to  administer,  abroad,  116. 
witness  may  adopt  ceremonies  of  his  own  religion,  161. 
maybe  asked  if  form  binding  on  him,  162. 
mode  of  administering  to  Christian  witness,  161. 
may  be  with  uplifted  hand,  161. 
Irish  Roman  Catholic,  id. 
Jew,  id. 

Mahomedan,  id. 
Hindoo,  id. 
Buddhist,  id. 
Parsee,  162. 
Chinaman,  id. 
affirmation  in  lieu  of,   when  conscientious   objection   or  absence   of 

religious  belief  alleged,  id.,  163.     See  Affirmation, 
duly  administered,  binds,  although  no  religious  belief,  162. 
of  secrecy,  taken  by  clerk  of  commissioners  of  property  tax,  does  not 

privilege  him  from  disclosure,  175. 
no  longer  made  by  appraiser  at  distress,  882. 

OATHS  ACT,  1888  (51  &  52  V.  c.  46),  162,  163. 

OBJECT  OF  EVIDENCE, 
general  rules,  79,  80. 
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OBJECTION, 

to  admissibility  of  oral  evidence,  how  taken,  4,  168. 
of  secondary  evidence,  how  taken,  7. 
to  produce  documents,  159. 
to  competency  of  witness,  grounds  of,  163,  164.     See  Witness. 

when  and  how  decided,  id. 
to  questions  asked  of  witness,  when  and  how  taken,  167  et  scq.     See 

Witness. 
to  stamp,  when  and  how  taken,  232,  233.     See  Stamp. 

OBSTRUCTION, 

of  light  and  air,  action  for,  802.     See  Liyltts. 

OCCUPIER, 

deceased,  declarations  of,  admissible  to  prove  seisin,  56. 
of  land,  when  liable  for  use  and  occupation,  332  el  scq.     See  Use  and 
Occupation. 

when  liable  for  nuisance  committed  there,  754,  756. 

may  maintain  trespass,  914. 

prima  facie  entitled  to  ore  raised  there,  953. 

OFFER 

to  buy  and  sell  by  letter,  when  a  complete  contract,  520. 
to  take  shares,  may  be  retracted,  when,  1088. 

OFFICE.     See  Officer. 

former  judgment,  evidence  of  right  to,  195,  202. 
inquest  of,  effect  of,  198.     See  Inquisition. 

OFFICE  COPY, 

copies  authenticated  by  seal  of  central  office,  presumed  to  be,  80,  81. 

of  document  in  same  court  and  cause,  equivalent  to  original,  98. 

of  deposition  in  Chancery,  not  admissible  at  law  without  examina- 
tion, id. 

of  writs,  records,  pleadings,  and  documents  filed  in  High  Court,  as 
admissible  in  evidence  as  original  (Rules,  O.  xxxvii..  r.  4),  id. 
quaere,  whether  rule  not  ultra  vires,  id. 

made  by  authorized  officers,   admissible  without  proof  of  examina- 
tion, id. 

of  registered   bill   of    sale,    and  affidavit   filed  therewith,    evidence 
thereof,  and  of  fact  and  date  of  registration,  1184,  1185. 

of  power  of    attorney  deposited  in  the-  central  office,  admissible  in 
evidence,  97,  325. 

of  affidavits,  when  admissible,  97,  114  ct  scq. 

can  be  used  to  cross-examine  and  contradict  witness,  180,  181. 

of  lease  of  registered  land,  given  on  registration,  987. 
evidence  of  contents  of  registered  lease,  id. 

OFFICER.  _  See  Constable  ;  Sheriff's  Officer. 
court  will  notice  privileges  of  its  own,  83. 
judgment  against,  concerning  rights  of  his  office,  evidence  against 

successor,  194. 
of  the  state,  not  liable  on  contracts  made  officially,  579,  580. 
actions  against,  dc  facto,  to  try  right  to  office,  609,  610. 

judicial,  for    false    imprisonment,    904.      See   False 
Imprisonment. 
public,  presumption  of  appointment  of,  43.     See  Presumption. 

excessive  payments  exacted  by,  may  be  recovered  back,  608. 
ability  to  sue  by,  cannot  be  given  by  special  constitution  or 
resolution  of  company,  1115. 
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OFFICER— continued. 

public,  presumption  of  appointment  of — continued. 

banking  company,  within  stat  7  G.  4,  c.  46,  s.  47,  must  sue 

and  be  sued  by,  1115,  1116. 
those  under  stat.  7  <fc  8  V.  c.  113,  may  sue  by,  1115. 
death,  removal,  &c,  of  officer  not  to  abate  action,  id. 
in  case  of  bankruptcy  of  officer,  1116. 

where  company  can  be  sued  by,  creditors  cannot  sue  individual 
member,  id. 
even  where  business  relinquished  and  no  officer,  id. 
public,  delivery  of  return  to  Stamp  Office  not  condition  precedent  to 
company's  right  to  sue  by,  id.,  1117. 
proof  that  person  is,  1117. 
of  the  peace,  actions  against,  1118  et  scq.     See  Constable. 
provisions  for  the  protection  of,  in  course  of  duty,  1118 — 20,  1129. 
limitation  of  actions  against,  in  local  and  personal  Acts,  1130. 
notice  of  action  to,  id.  et  scq.     See  Notice  of  Action. 

OFFICIAL  COMMUNICATION, 

when  privileged,  174.     See  Witness. 

secondary  evidence  not  then  admissible,  173. 

OFFICIAL  LIQUIDATOR, 
power  of,  1101. 
liability  of,  id.,  1102. 

OLD  DOCUMENTS, 

old  deed,  143.     See  Ancient  Writings. 
entries,  admissible  as  evidence,  56. 
extent,  regularity  of  presumed,  112. 
record,  when  lost,  how  proved,  110. 
will,  proof  of,  150,  151.     See  Will. 

OLD  STYLE.     See  Style. 

ONUS  PROBANDI, 

dependent  on  substance,  not  on  form  of  issue,  95. 
plaintiff  must  prove  negative,  if  part  of  his  case,  id. 
presumption  of  innocence,  id. 
where  fact  peculiarly  within  knowledge  of  party,  96. 

■prima  facie,  illegal,  id. 
on  defendant,  in  covenant  for  non-insuring,  id. 

contra,  in  ejectment  for  forfeiture,  id. 
in  action  on  money  bond,  97. 
want  of  consideration  lor  bill,  399.     See  Bill  of  Exchange. 

OPINION, 

collateral  facts,  evidence  of,  84.     See  Collateral  Facts. 
of  witness,  when  admissible  on  questions  of  skill  and  judgment,  177, 
178.     See  IFitncss. 

ORAL  EVIDENCE.     See  Witness. 

when  primary,  or  secondary  to  written  evidence,  2.     See  Primary 

Evidence. 
admissible  to  prove  fact  of  tenancy,  partnership,  &c,  id. 
admission  of  party,  3. 
whether  excluded  by  sufficient  proof  of  writing,  a  question  for  the 

judge,  4. 
admissible  when  writing  lost,  id.,  5. 
in  possession  of  opposite  party,  4. 

of  solicitor  who  claims  lien  or  privilege  of  client,  5. 
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ORAL  EVIDENCE— continued. 

of  writing  out  of  the  jurisdiction  of  English  courts,  5. 

necessary  before  admission  of,  notice  to  produce  when,  7.     See  Notice 

to  Produce. 
when  admissible  to  explain,  or  add  to  documents,  15. 
inadmissible  to  vary,  or  contradict  writing,  id. 

or  to  alter  legal  construction  of  written  document,  16. 

but  writing  must  purport  to  be  a  complete  contract,  17. 
when  apparent  deficiencies  of  writing  may  be  supplied  by,  id. 
inadmissible  to  show  contract  was  made  by  party  as  agent  only,  id. 
admissible  to  show  that  agent  signed  for  himself  and  principal,  id. 

or  to  charge  dormant  principal,  id. 
patent  ambiguity  to  be  explained  by  judge,  id. 
admissible  to  explain  sense  peculiar  to  trade,  local  usage,  &c,  id. 
of  collateral  matter  admissible,  id. 
as  of  a  collateral  contract,  id. 

as  contract  by  landlord  to  repair,  keep  down  game,  &c,  id. 
inadmissible  to  explain  legal  incidents,  19. 
admissible  to  prove  consideration,  to  vary  date,  &c,  id. 
when  no  consideration  mentioned  in  deed,  id. 
to  prove  another  consideration  not  contrary  to  deed,  id. 

deed  delivered  on  different  day  than  date,  20. 
admission  by  bankrupt  not  contained  in  written  examination,  id. 
statements  made  before  magistrate,  not  reduced  in  writing,  id. 
to  show  circumstances  under  which  deed  was  made,  id. 
to  contradict  mere  words  of  description  in  a  deed,  id. 
to  prove  fraud,  illegality,  or  error,  id. 
to  set  aside  will  on  ground  of  fraud,  21,  146. 
to  prove  matter  which  in  law  avoids  instrument,  21. 
to  show  mistake,  id. 
to  correct  misdescription  in  lease,  id. 
to  explain  ambiguity  in  postea,  id. 

aliter,  to  prove  erroneous  entry  of  verdict,  id. 
material  and  substantial  error  in  contract  where  recti- 
fication is  unnecessary,  id. 
mercantile  contracts  and  works  of  art,  id. 
to  prove  usage  affecting  the  contract,  id. 

witness  may  be  asked  if  words  have  special  trade  meaning, 
id.,  22. 
special  instances  of  usage,  22  et  seq. 

to  reconcile  apparent  variances  in  bought  and  sold  notes,  id. 
what  required  to  establish  local  usage,  &c,  24. 

usage  cannot  be  got  rid  of  by  oral  agreement,  id. 
distinction  between  local  usage  and  law  merchant,  id. 
of  usage,  inadmissible  to  contradict  unequivocal  words,  id. 
admissible  to  show  broker  personally  liable,  25. 

unless  there  be  clause  inconsistent  with  liability,  26. 
evidence  of  usage  may  be  confirmed  by  that  of  similar  trades,  25. 
usages  of  market  binding  on  buyers,  26. 

and,  if  reasonable,  whether  they  knew  of  them  or  not,  id. 
but  not  if  unreasonable,  id. 

or  change  the  intrinsic  character  of  the  contract,  id. 
admissible  to  control  or  explain  agricultural  contracts,  id. 
as  that  heriot  is  due,  though  not  mentioned  in  lease,  id. 
or  custom  as  to  away- going  crop,  id. 

aliter,  in  case  of  customary  right  excluded  by  covenant,  id. 
custom  not  always  excluded  by  express  stipulation,  id.,  27. 
custom  for  tenant  to  sell  flints,  not  inconsistent  with  reservation 

of  minerals,  27. 
to  qualify  contract  of  hiring,  id. 
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when  admissible  to  explain  words  having  a  statutory  meaning.  27. 
weights  and  measures,  id. 
old  and  new  style,  quarter  days,  &c,  id. 
admissible  to  explain  ancient  charters,  grants,  &c,  28. 
or  old  private  deeds,  id. 
alitcr,  to  explain  modern  deeds,  id. 
inadmissible  where  the  words  are  clear,  id. 
admissible  to  discharge  written  agreement,  id. 

even  though  required  by  Stat,  of  Frauds,  &c,  id. 
written  agreement  may  be  altered,  even  orally,  before  breach,  id. 
unless  agreement  required  by  statute  to  be  in  writing,  id. 
admissible  to  explain  latent  ambiguity,  id. 

to  show  in  what  capacity  person  was  to  serve,  30. 

that  directors  of  company  signing  were  liable,  id. 
to  explain  erroneous  name  in  voting  paper,  id. 
in  devise,  as  to  persons  or  estates,  id.,  31. 
to  put  court  in  position  of  testator,  31. 
inadmissible  where  subject-matter  exists  which  will  satisfy  terms  of 
will,  &c,  id. 
so  where  words  have  acquired  technical  meaning,  32. 
to  explain  patent  ambiguity,  id. 
blank  for  devisee's  name,  id. 

alitcr,  blank  for  christian  name,  or  initial  used,  id. 
semble,  admissible  to  supply  blank  in  instrument  which 

need  not  have  been  in  writing,  id. 
admissible  to  supply  blank  for  patron's  name  in  bishop's 
register,  id. 
admissible  on  questions  of  parcel  or  no  parcel,  33. 

conditions  of  sale,  shown  to  purchaser  at  sale,  evidence  against 
him  of  reputed  parcels,  id. 
on  former  trial,  116. 

when  may  be  taken  out  of  court,  187.     See  Witness. 
after  insufficient  answer  to  interrogatories,  116. 
witnesses  at  trial  generally  to  give  (Rules,  1883,  0.  xxxvii.,  r.  1),  155. 

ORAL  COMMUNICATION, 

agent  under  Stat,  of  Frauds,  s.  4,  may  be  appointed  by,  317. 

so  under  the  S.  of  G.  Act,  1893,  s.  4,  530. 
notice  of  dishonour  may  be  by,  380. 
so  abandonment,  438. 
so  promise  to  marry,  492. 
so  notice  to  quit,  1007. 

ORDER.     See  Judge's  Order;  Order  of  Court. 
of  Privy  Council,  how  proved,  106,  107. 
judge's,  how  proved,  112. 
for  goods  does  not  require  a  stamp,  234. 

for  payment  of  money,  how  stamped,  240,  241,  244.     See  Stamp. 
delivery,  for  goods  in  dock,  &c,  stamp  on,  256. 
of  county  court,  for  giving  up  possession  of  premises,  how  far  evidence 

of  title,  932. 
of  commitment,  cannot  be  drawn  up  ex  post  facto,  1127. 

except  in  case  of  court  of  record,  905,  id. 
of  inferior  court  must  show  jurisdiction,  903. 

ORDER  OF  COURT, 
proof  of,  112. 

office  copy  sufficient,  id. 
is  not  a  record,  113. 
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ORDER  OF  COURT— continued. 

effect  of,  200. 

allegation  of  fact  in  order,    not  evidence  thereof  for  party  by 

whom  obtained,  id. 
making  judge's  order  of  court,  evidence  of  order,  id. 
to  execute  instrument,  &c,  by  nominee  of  court,  139. 
when  evidence  of  submission  to  award,  494. 

of  equity,   for   attachment   for   non-payment   of   costs,    presumptive 
evidence  of  suit  pending,  202. 

ORDINATION, 

proved  by  certificate  of  bishop,  218. 

OUSTER, 

actual  ouster  by  joint  tenant,  &c,  must  be  proved,  in  ejectment,  993. 

evidence  of,  id. 
in  Quo  Warranto,  judgment  of,  admissible  against  third  person,  195. 

OUTLAWRY, 

for  felony,  whether  witness  rendered  incompetent  by,  166. 

OUTSTANDING  JUDGMENTS  AND  DEBTS, 
evidence  on  plea  of,  1152.     See  Executor. 

OVERSEER, 

presumption  of  appointment  of,  44. 

liability  of,  for  goods  furnished  to  parish,  564. 

entitled  to  demand  of  copy  of  warrant,  1121. 

OWNER  OF  SHIP.     See  Ship  Owner. 

OWNERSHIP, 

acts  or  assertions  of,  53.     See  Hearsay. 

acts  of,  in  different  parts  of  the  same  district,  when  admissible,  86. 

of  vessel,  how  proved,  417.     See  Insurance. 

of  goods  insured,  418.     See  Insurance. 

of  wastes,  rivers,  walls,  ditches,  Ac,  918  et  seq.     See  Tresp.ass. 


PACKER, 

who  has  innocently  shipped  goods,  whether  liable  in  trover,  964. 
has  a  general  lien,  969. 

PALATINATES, 

limits  of,  notified  judicially,  83. 

PARENT, 

not  liable  for  necessaries  supplied  to  an  infant  child,  563,  564. 

unless  authority  implied  from  circumstances,  id. 

and  does  not  arise  from  mere  personal  obligation,  564. 

effect  of  stat.  57  &  58  V.  c.  41,  s.  1,  id. 
advancement  of  money  by,  presumed  to  be  a  gift,  593. 
meaning  of  word  in  Fatal  Accidents  Act,  1846... 796. 

damages  recoverable  by,  under,  797,  798. 

PARISH, 

modus,  proved  by  reputation,  48. 
boundaries  of,  proved  by  reputation,  id. 

where  two  parishes  divided  by  river,  920. 
registers,  proof  and  effect  of,  125,  219.     See  Register. 
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PARISHIONERS, 

declarations    of,    admissible  on    questions  of  parish    boundary,  and 

modus,  48. 
right  of,  to  pews,  828.     See  Pew. 

PARLIAMENT, 

proceedings  of,  noticed  judicially,  80. 

Act  of,  ambiguous,  explained  by  parol  evidence  of  long  user,  28 
presumption  of  existence  of,  in  favour  of  long  user,  40. 
different  classes  of,  105. 

to  be  taken  as  public  unless  provided  otherwise,  id. 
proof  of,  id. 

by  copy  printed  by  Queen's  printer,  id. 
title  now  part  of  statute,  106. 

but  not  marginal  note,  or  stops,  id. 
nor  title  to  sections,  id. 

unless  so  referred  to  in   Act  as  to  be  incor- 
porated in  it,  id. 
private  Act,  not  so  printed,  by  examined  copy,  id. 
secondary  evidence,  when  lost,  id. 
best  method  of  searching  for,  id. 
Irish  statutes  passed  prior  to  the  Union,  id. 
effect  of  preamble  of,  191. 

local  and  personal,  provisions  of  stat.   5  &  6  V.  c.  97,  respecting 
1129,  1133. 
journals  of,  evidence  of  facts  therein  stated,  192.     See  Journals. 

alitcr.  resolutions  of,  id. 
member  of,  privileged  in  speech,  851,  853,  854. 

bond  fide  report  of  speech  of,  is  privileged,  858. 
publication  of  papers  of,  861. 

PAROL.     See  Oral  Communication. 

ancient  record  lost,  may  be  proved  by,  110. 

PAROL  EVIDENCE.     See  Oral  Evidence ;   Witness. 

PARSON, 

cannot  have  trespass  before  induction,  917. 

but  induction  as  to  part  is  induction  as  to  the  whole,  id. 

action  for  recovery  of  land  by,  1049. 

plaintiff  must  prove  presentation,  institution,  &c,  id. 

but  need  not  prove  title  of  patron,  id. 
presentation  by  corporation  must  be  in  writing  under  common 

seal,  id. 
institution,  and  induction,  how  proved,  id.,  1050. 
no  proof  needed  of  taking  recpiisite  oath,  1050. 
evidence  of  property,  being  church  property,  id. 
right  to  maintain,  against  predecessor's  tenant,  id. 
sentence  of  suspension  a  bar  to  action,  id. 

PART  OWNER, 

of  ship,  not  necessarily  a  partner,  582. 

PART  PAYMENT.     See  Limitations,  Statutes  of. 

PART  PERFORMANCE, 

ground  for  enforcing  oral  contract  within  Statute  of  Frauds,  318,  319. 
specific  performance,  &c,  granted,  id. 
and  also  damages,  319. 

but  only  where  judgment  for  specific  performance  could  be 
given,  id. 
R. — VOL.  II.  3  A 
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PART  PERFORMANC  E— continued. 

ground  for  enforcing  oral  contract  within  Statute  of  Frauds — contd. 
acceptance  or  delivery  of  possession  enough,  319. 
or  payment  by  tenant  of  increased  rent,  on  oral  agreement  for 

new  lease,  id. 
but  not  where  terms  uncertain,  id. 

or  performance  not  referable  to  terms  of  oral  contract,  id. 
marriage  is  not,  of  contract  of  which  consideration  is  marriage,  id. 
specific  performance  with  oral  variations,  id.,  320. 
rectification  and  specific  performance  obtained  in  same  action,  320. 
where  absence  of  written  contract  is  fraudulent,  id. 
or  fraudulently  drawn  up,  id. 

PARTICULARS  OF  DEFECTIVE  TITLE, 
in  action  hy  vendee  against  vendor,  329. 

PARTICULARS  OF  DEMAND, 

regulated  by  Rules,  1883,  0.  xix.,  rr.  6,  7. ..88. 

plaintiff  bound  by,  id, 

semble,  plaintiff  may  recover  extra  his  particulars,  if  defendant  furnish 

the  evidence,  id. 
mistake  in,  not  calculated  to  mislead,  immaterial,  id. 
materiality  of,  question  for  the  judge,  id. 
may  be  amended,  id. 
amended,  cannot  be  delivered  except  by  judge's  order,  id. 

unless  accepted  by  opposite  party,  id. 
effect  of,  as  an  admission,  id. 
admissible    for   defendant,    to  prove  payments   for   which  credit  is 

given,  89. 
proof  of,  id. 

are  no  part  of  the  record,  id. 

proof  of  fuller  account  referred  to  in,  90. 

annexed  to  record  differing  from  those  delivered,  id,. 
effect  of,  crediting  payment  in,  89,  686,  687. 

PARTICULARS  OF  SET-OFF, 

rules  as  to.  88. 

amendment  of,  id. 

non-compliance  with  order  to  deliver,  id.,  89. 

not  waived  by  plaintiff  going  to  trial,  id. 
effect  of,  as  an  admission,  89. 
proof  of,  id. 

PARTIES, 

admission  by,  primary  evidence,  2. 
non-joinder  and  mis-joinder  of,  90. 
common  law,  rules  as  to,  92,  93. 
Rules,  1883,  0.  xvi.  ...90,  91. 

persons  seeking  relief  from  same  transaction,  with  common 
questions  of  law  or  fact,  may  join,  90. 
decisions  thereon,  91. 
when  amendable  at  N.  P.,  id.,  92.     See  Amendment. 
objection,  when  to  be  taken,  92,  710. 
where  contract  made  by  agent,  93. 
where  nominal  partner,  94. 

dormant  partners,  id. 
husband  may  sue  for  bis  money,  deposited  in  bank  by  wife,  id. 
where  banrkupt  joint  contractor,  id. 
liability  of,  to  be  ordered  out  of  court,  160,  161. 
may  conduct  cause  and  give  evidence,  id. 
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PARTIES— continued. 

competency  of,  as  witness,  164  et  scq.     See  Witness. 

effect  of  judgments   and  verdicts   with   regard    to,    192,    193.     See 

Judgment. 
who  are  proper,  to  sue  on  covenant,  710. 

PARTITION, 

not  a  sale  within  the  Stamp  Acts,  253. 

PARTNER.     See  Partnership. 

Partnership  Act,  1890  (53  &  54  V.  c.  39),  551. 
what  constitutes  being,  ss.  1,  2,  id. ,  552.     See  Partnership. 
admission  by,  of  dissolution  of  partnership,  admissible,  64. 
admission  or  representation  by  one,  binds  firm,  s.  15. ..71,  365,  831. 
admission  evidence  against  co-partner,  id. 

though  former  no  party  to  suit,  71. 

and  made  after  dissolution,  as  to  former  transaction,  id. 

but  not  as  to  what  occurred  previous  to  partnership,  id. 
to  prove  payment  after  dissolution,  of  debt  to  partnership,  id. 
inadmissible  as  to  subject,  not  of  co-partnership,  id. 
acknowledgment  of  deed  by,  id. 

inadmissible  by  one  becoming  partner  after  cause  of  action  arose, 
id. 
answer  in  Chancery  by,  evidence  against  co-partner,  201. 
actions  by,  94. 
joinder  of  dormant,  id. 
power  to  bind  firm,  s.  5... 552. 

except  for  his  private  purposes,  s.  7... 555. 
or  there  is  notice  of  restricted  authority,  ss.  5.  8... 364,  552,  id. 
for  purposes  of  winding-up,  s.  38,  557. 
where  one  can  bind  another  by  accepting  bills,  364.      See   Acceptance 

of  Bill  of  Exchange. 
indorsement  of  bills  by,  372.     See  Indorsement. 
notice  of  dishonour  of  bill  to,  381.     See  Notice  of  Dishonour. 
satisfaction  to  one,   satisfaction  to  all.  402. 
liability  as,  551. 

partnership,  how  proved,  552  et  seq. 

by  parol,  though  there  be  a  deed,  2,  553. 
by  answer  in  Chancery,  553. 
by  suffering  name  to  be  used,  s.  14  (1),  id. 

as  to  executors  of  deceased  partner,  s.  14  (2),  id. 
must  be  shown  that  name  is  used  with  party's  consent,  id. 
distinction    between    general   partners  and   those  in  a  par- 
ticular concern,  id. 
where  stipulation  that  party  shall  receive  no  profits  is  known 

to  contractor,  party  not  liable,  id. 
person  allowing  his  name  to  be  used  by  firm,  liable  as,  id. 
firm,  carrying  on  business  in  name  of  one  of  the  partners, 
bound  by  his  acts,  554. 
unless  act  was  done  by  partner  on  his  own  behalf  alone,  id. 
by  participation  in  profits,  s.  2,  (3)  552  et  scq.       see  Partnership. 
evidence  of  being  partner,  552,  554. 

but  does  not  of  itself  make  him  such,  id.,  555. . 

nor  does  receipt  of  debt,  &c,  and  of  accruing  profits, 

s.  2  (3a),  552. 
nor  remuneration  of  servant,  &c  bv   share  of  profits, 

s.  2  (M),  id. 
nor  annuity  out  of  profits  to  widow  or  child  of  deceased 
partner,  s.  2  (3c),  id. 
or  to  vendor  of  goodwill,  as  consideration  for  sale, 
s.  2  (3e),  id. 

3a2 
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PARTN  ER— continued. 

liability  as — continued. 

by  participation  in  profits — continued. 

immaterial  for  whose  use  profits  received,  554. 

executors  of  deceased  partner  carrying  on  trade  for  benefit 

of  estate,  liable  as  partners,  id. 
proportion  immaterial,  id,. 

immaterial  whether  party  dealing  knew  of  participation,  id. 
profits  must  be  taken  as  such,  id. 
distinction  between  participation  and  payment  according  to 

amount  of  profits,  552,  id. 
test  of  partnership,  whether  trade  carried  on  by  defendant's 

agents,  554. 
share  of  profits  for  loan  under  signed  contract,  does  not  make 
lender  partner,  s.  2  (3d),  id. 
effect  of,  555. 

unsigned  contract  not  within  section,  id. 
advance  must  be  by  way  of  loan,  and  so  appear,  id. 
where  nominal  lender  is  partner,  act  does  not  apply,  id. 
does  not  apply  to  loan  on  security  of  trader's  business,  id. 
dormant  partner  liable,  553. 

though  contract  (not  under  seal)  does  not  name  him,  id. 
incoming  not  liable  for  old  debts,  s.  17  (1),  556. 
retiring  partner  does  not  cense  to  be  liable,  s.  17  (2),  id. 
discharge  of,  s.  17  (3),  id. 

creditor  transferring  account  to  new  firm  with  notice,  id. 
creditor  may  be  put  to  his  election,  557. 
liability  of  apparent  members  of  old  firm,  s.  36,  id.,  557. 

effect  of  notice  of  change  of  members  in  London  Gazette,  556. 
dormant  partner  retiring,  not  liable  for  subsequent  debts,  id. 
liability  of,  for  debts  of  firm,  joint  with  other  partners,  s.  9. ..557. 
and  on  death  estate  severally  liable,  id. 

for  wrongful  acts  and  omissions  of  partners,  ss.  10,  12. ..507. 
and  for  monev  or  property  received  and  misapplied  by  partner, 

ss.  11,  12,  id. 
partners  jointly  and  severally  liable,  s.  12,  id. 
to  account  to  firm  for  private  profits,  s.  29... 597. 
effect  on,  of  judgment  against  co-partner,  557. 
when  shareholders  in  mining  company  are  partners,  558. 

shareholder  may  be  charged  as  partner  without  proof  of  strict 

legal  interest  in  the  mine,  id. 
defendant's  interest,  how  proved,  id. 
part  owner  of  ship  is  not  necessarily  a  partner,  582. 
when  they  can  sue  co-partners  for  money  paid,  590. 
have  authority  to  borrow  money  for  purposes  of  trading  partnership, 
594. 
seats,  in  mining  concern,  id. 
cannot  sue  for  money  had  and  received  on  division  of  profits,  614. 

unless  in  case  of  special  agreement,  id. 
may  recover  on  account  stated  after  dissolution,  621. 
payment  to  one,  evidence  against  all,  689. 

but  receipt  by  one  may  be  rebutted  by  proof  of  fraud,  id. 
tender  to  one,  of  partnership  debt,  good,  701. 

rights  of,  where  partnership  rescinded  for  fraud  or  misrepresentation 
of  own  partners  (s.  41),  830. 

PARTNERSHIP.     See  Partner. 

Partnership  Act,  1890  (53  &  54  V.  c.  39),  551. 
Definition  of  (s.  1),  id.,  552. 

"  Firm  "  and  "  Firm  name  "  (s.  4),  552. 
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PARTNERSHIP— continued. 

Partnership  Act,  1890 — continued. 

rules  for  determining  existence  of  (s.  2),  552. 

joint  tenancy,  &c. ,  does  not  alone  create  (s.  2  (1) ),  id. 

nor  sharing  of  gross  returns  of  concern  (s.  2  (2) ),  id. 
receipt  of  share  of  profits,  prima  facie  evidence  of  (s.  2  (3) ),  id. 
but  does  not  alone  create,  id. 
particular  cases  stated,  id.     See  Partner. 
postponement    of  rights  of  lender,  &c,  on  insolvency 
(s.  3),  555. 
power  of  partner  to  bind  (ss.  5,   7,  8,  38),  552.  id.,  557.      See 
Partner. 
so  by  admissions  and  representations  (s.  15),  71,  365,  831. 
notice  to,  given  by  notice  to  acting  partner  (s.  16),  381,  556. 
debts  of,  liability  of  partners  for  (s.  9),  557. 

liability  of,  for  wrongful  act  or  omission  of  partner  (s.  10),  507, 
830,  831. 
for  misrepresentation  of  property  by  partner  (s.  11),  id. 
trust  property  in  possession  of,  may  be  followed  (s.  13  (2) ),  507. 
partners  to  account  to,  for  private  jjrofits  (s.  29),  597. 
charge  in,  revokes  continuing  guarantee  (s.  18),  479. 
where  rescinded  for  fraud  or  misrepresentation  (s.  41),  830. 
rules  of  equity  and  common  law  to  apply  unless  specially  varied 
(s.  46),  551. 
notice  of  dissolution,  evidence  of  dissolution,  though  partnership  be 

by  deed,  64. 
when  it  must  be  proved  by  plaintiff  suing  on  bill,  364. 
how  proved,  551  et  scq.     See  Partru  i\ 

joint  stock  company  in  the  nature  of,  558.     See  Joint  Stuck  Company. 
contracts  of,  will  not  bind  infant  member  of,  667. 
presumption  in  account  with,  when  no  special  application  of  payment 

made,  691. 
share  in,  is  chose  in  action,  1190. 

PARTY    WALL, 

evidence  of  ownership  of,  920. 

under  Metropolitan  Building  Acts,  id. 

PASSENGERS, 

carriers  of,  644  et  scq.     See  Carrier. 
foot,  duty  of,  in  crossing  highway,  767. 

level  crossing  on  railway,  782. 

PATENT    AMBIGUITY, 

is  to  be  explained  by  judge,  18. 

cannot  be  explained  by  oral  evidence,  32.     See  Oral  Evidence. 

PAWNBROKER, 

may  recover  balance  of  loan,  although  special  ticket,  594. 

when  justified  in  detaining  person  or  property,  909. 

trover  lies  against,  where  stolen  goods  pawned,  947. 

right  of  true  owner  not  affected  by  Pawnbrokers  Act,  1872,  id. 

refusal  by  servant  of,  to  deliver  goods,  a  conversion  by  master,  962. 

PAYEK, 

of  bill,  evidence  in  actions  by,  against  acceptor,  360,  394  et  seq. 

See  Acceptance  of  Bill. 
against  drawer,  375,   394   ct  seq.      See 
Bill  of  Exchange. 
of   note,   evidence    in    actions    by,    against    maker,  412    et  scq.     See 

Promissory  Note. 
of  cheque,  evidence  in  actions  by,  against  drawer,  407.     See  Clique. 
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PAYMENT.     See  Payment  of  Money  into  Court ;  Receipt;  Satisfaction. 
presumption  of,  36.     See  Presumption. 
proved  by  admission  of  receipt,  66,  687. 
may  be  proved  orally,  though  unstamped  receipt  given,  225. 
of  legacies,  how  proved,  273. 
by  tenant  to  his  lessor  before  notice  of  assignment,  good,  342. 

unless  the  rent  was  not  due,  id. 
to  superior  landlord  or  mortgagee,  when  evidence  under  defence  of 
payment  in  action  for  rent.  343,  721. 
when  under  denial  of  rent  being  in  arrear  in  replevin,  1073. 
of  landlord's  taxes,  342.     See  Taxes. 
of  bill  of  exchange,  401.     See  Pill  of  Exchange, 
supra  protest  for  honour,  390. 
effect  of,  id. 
effect  of  award,  ordering  payment  to  third  person,  495. 
proof  of,  in  action  for  money  paid,  586.     See  Money  paid. 
in  ignorance  or  by  mistake,  when  it  can  be  recovered  back,  604.     See 

Money  had  and  received. 
of  principal  or  interest,  when  it  will  take  case    out   of  Statute   of 

Limitations.  677,  714,  771.     See  Limitations,  Statutes  of. 
must  be  specially  pleaded,  685. 

cannot  be  given  in  evidence  without  being  pleaded,  id. 
cannot  be  shown  under  set-off,  id. 

account  stated  and  payment  of  balance,  evidence  under  defence  of,  686. 
plaintiff  admitting    payment   by   his   particulars   can    only    recover 

excess,  id. 
where  credit  given  for  sum  paid,  defence  of,  applies  only  to  balance,  id. 
usual  mode  of  proving  is  production  of  receipt,  66,  271,  687.     See 

Admissions. 
to  agent,  687. 

to  solicitor  in  action,  good,  id. 

aliter,  to  solicitor's  clerk  or  agent,  id. 
to  person  at  counting-house,  id. 
to  person  employed  to  sell,  id. 
to  agent  negotiating  contract,  id. 
to  auctioneer,  id. 
to  solicitor  of  vendor,  id. 

Conveyancing,  &c,  Act,  1881,  s.  56,  dispenses  with  written 
authority  of  vendor,  id. 
ami  now  even  where  vendor  is  a  trustee,  id. 
when  section  applies,  688. 
deed  must  be  produced,  id. 
possession  of  negotiable  security,  evidence  of  authority  to  receive 

money,  id. 
to  factor,  id. 

agent  must  in  general  receive  in  money,  id. 
set-off  against  agent,  insufficient,  except  by  general  usage,  id. 
by  bill,  note,  or  cheque  to  agent,  is  good  if  customary,  id. 
or  if  subsequently  paid,  id. 
though  indorsement  forged,  by  agent,  id. 
requisite  form  of  cheque,  id. 
but  payment  to  particular  agent  must  not  be  by  bill,  id. 

deposit  at  auction  may  however  be  by  cheque,  id. 
not  good  for  document  of  title,  id. 
to  one  of  several  persons,  not  partners,  689. 
payment  to  one  partner  is  payment  to  all,  id. 
by  agent,  id. 

will  support  averment  of  payment  by  principal,  id. 
by  one  of  several  partners,  payment  by  all,  id. 
by  third  person  on  defendant's  behalf,  id. 
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PAYMENT— continued. 

appropriation  of  payments,  689. 

party  paying  may  appropriate  at  time  of  payment,  id. 
when  paid  generally,  party  receiving  may  appropriate,  id. 
even  at  subsequent  time,  690. 
and  to  prior  demand,  though  merely  equitable,  id. 
and  to  debt  barred  by  the  Statute  of  Limitations,  id. 
where  the  law  will  make  application,  id. 
in  case  of  current  accounts,  id. 

surviving  partnership,  id. 
unless  circumstances  rebut  presumption,  id. 
breach  of  trust  not  to  be  presumed,  id. 
secus  as  between  two  cestuis  que  trusts,  691. 
in  case  of  partnership  and  individual  debts,  id. 

cost-hook  mine,  id. 
as  to  order  of  payment  of  interest  on   over-drawn  banking 
account,  id. 
not  when  made  in  favour  of  surety,  id. 
nor  where  creditor  has  security  for  part,  id. 
in  case  of  two  demands,  one  legal  the  other  illegal,  id. 
effect  of  suspense  account,  with  power  to  appropriate,  692. 
by  bill  or  note,  id. 

in  exchange  for  goods,  all  risks  are  taken,  id. 
contra,  in  payment  of  pre-existing  debt,  id. 

unless  transferee  make  security  his  own  by  laches,  id. 
when  not  treated  as  cash,  operates  as  conditional  payment,  .id. 
and  suspends  remedy  during  currency,  id. 
effect  of  where  debt  is  for  rent  or  by  specialty,  id. 

initialling  by  drawee  bank,  does  not  alter  effect,  id. 
when  paid,  payment  relates  to  time  when  given,  id. 
if  party  receive  order  on  third  person  entitling  him  to  cash,  and 
take  bill,  he  runs  the  risk,  id. 
aliter,  if  he  take  cheque  from  purchaser's  agent,  id. 
duty  of  creditor  to  whom  cheque  is  sent  in  payment,  id.,  693. 
payment  presumed  where  bill  has  been  taken  for  debt,  693. 
cheque  received  as  cash,  evidence  of  payment,  id. 
by  crossed  cheque  received  by  payee,  and  paid,  409,  id. 
effect  of  losing  a  negotiable  bill  taken  in  payment,  693. 

or  creditor  making  bill  his  own  by  laches  or  alteration,  id. 
other  kinds  of  payment,  id. 

by  mere  transfer  of  figures  in  account,  id. 
to  third  person,  by  direction  of  creditor,  694. 
acceptance  of  goods  in  satisfaction  of  debt  constitutes  payment,  id. 
proof  of,  in  action  of  debt  for  rent,  721. 

on  bond,  743.     See  Bond. 
of  rent  for  use  of  lights  is  not  an  interruption,  805.     See  Lights. 
annual  payment  for  use  of  way  will  defeat  enjoyment,  816. 
to  executor,  1136,  1140.     See  Executor  and.  Administrator. 
by  executor  de  son  tort,  1141. 
by  executor,  effect  as  admission  of  assets,  1147. 

PAYMENT  OF  MONEY  INTO  COURT, 

may  be  made  by  defendant  or  plaintiff  in  all  actions,  75. 

and  with  denial  of  liability,  except  in  actions  for  defamation,  id. 
defendant  succeeding  on  former,  but  failing  on  latter  defence 
is  entitled  to  judgment,  296. 
secus,  as  to  co-defendant,  who  severed  in  pleading,  and 
did  not  pay  in,  money,  id. 
simpliciter,  effect  of,  as  admission  of  cause  of  action,  76. 
does  not  admit  the  quantum  of  damages,  id. 
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PAYMENT  OF  MONEY  INTO  COURT— continued. 
with  denial  of  liability,  effect  of,  76. 
jury  are  not  before  verdict  to  be  informed  of,  289. 
effect  of,  under  6  &  7  V.  c.  96,  in  action  of  libel,  864. 
no  provision  for,  by  plaintiff  in  replevin,  744,  1076. 

PEDIGREE, 

hearsay,  when  evidence  to  prove,  44,     See  Hearsay. 
hungup  in  family  mansion,  evidence,  id.,  45. 

alitor,  if  professing  on  the  face  of  it  to  be  collected  from  registers, 
wills,  &c. ,  45. 
proved  hy  heralds'  books,  216. 

PEERAGE, 

books  of  history,  not  evidence  of  creation  of,  218. 

PENALTY, 

ecclesiastical,  how  far  liability  to,  protects  witness  from  answering, 

169. 
on  stamping  document  after  execution,  231,  232. 
whether  contract  provides  for,  or  liquidated  damages,  325. 
evidence  in  action  of  debt  for,  745. 

where  contract  stated,  must  be  proved  as  laid,  id. 
evidence  of  locality  of  cause  of  action,  not  material,  94,  id. 
general  evidence  for  plaintiff,  745. 

onus  of  proof  where  action  for  acting  without  qualification, 

96,  id. 
Crown  can  alone  sue,  where  statute  does  not  say  who  shall 
recover  it,  746. 
unless  interest  given,  as  to  party  grieved,  id. 
not  necessary  to  prove  authority  from  the  Crown,  id. 

or  that  person  entitled  to  penalties,  id. 
corporation  cannot  sue  for  penalty,  unless  empowered  by 
statute,  id. 
evidence  of  commencement  of  action,  id. 

by  statement  of  claim  showing  when  writ  issued,  id. 

evidence   admissible   to    show,    after    cause    of    action 
accrued,  id. 
Statutes  of  Limitation  to  action,  id. 
defence,  746. 

not  guilty  by  statute,  21  J.  1,  c.  4,  s.  4,  id. 
how  to  be  pleaded,  747. 

recovery  in  action,  no  bar  to  prior  action,  id. 
but  bar  to  subsequent  action,  id. 

unless  prior  action  collusive,  id. 
no  damages  recoverable  except  the  penalty,  id. 

PERAMBULATION, 

evidence  of  boundary,  921. 

PERILS  OF  THE  SEA, 

proof  of  loss  by,  427  et  seq.     See  Loss. 

PERJURY, 

causing  damage,  is  not  actionable,  836. 

PERSONAL  PROPERTY, 

action  for  trespass  to,  910  ct  seq.     See  Trespass. 
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PEW, 

presumptive  evidence  of  right  to,  39. 

entry  in  vestry  book  of  repairs  done  to,  evidence  of  title  to,  215. 
action  for  disturbance  of,  827. 
proof  of  right  to,  id. 

freehold  of  church  in  rector  or  vicar,  id. 
claimed  by  prescription  or  faculty,  828. 
must  be  annexed  to  a  messuage,  id. 
mere  user  by  owner  of  house  is  insufficient,  id. 

but  long  possession  is  evidence  against  wrong-doer.  id. 
repairs  done  by  owners  of  house,  evidence  of  annexation, 
id. 
with  long  exclusive  possession  evidence  of  faculty, 
id. 
may  be  in  respect  of  house  out  of  the  parish,  id. 
no  action  lies  for  disturbance  of  allotted  seat,  id. 
remedy  where    chapel   or   aisle   in    hands   of  private   free- 
holder, id. 
freehold  of  pews  when  conferred  by  private  Act,  id. 
Presci-iption  Act  does  not  apply  to,  id. 

seats  and  pews  in  churches  after  1818  regulated  by  statutes, 
829. 

PHOTOGRAPH, 

of  engraving,  copy  of  picture,  to  prove  picture  copied,  2,  3. 
of  person  used  as  evidence  of  his  identity,  126. 

PHYSICIAN, 

not  privileged  from  disclosing  confidential  communications,  174. 
opinion  of,  admissible  as  to  general  effects  of  disease,  177. 

as  to  s)rmptoins  of  insanity,  id. 
proof  of  being,  508,  509. 

at  common  law  could  maintain  no  action  for  fees,  511. 
or  for  travelling  expenses,  id. 

unless  under  special  contract,  id. 
may  now  sue  if  registered  under  21  &  22  V.  c.  90,  id. 

but  fellows  of  R.  College  of  Physicians  cannot  sue  for  fees,  id. 

PICTURE, 

declarations  of  persons  viewing  libellous,  how  far  evidence,  845. 

in  trespass  for  destroying,  defendant  may  show  it  was  libellous,  915. 

PILOT,  472,  772,  773.     See  Negligence. 

PLEADINGS, 

statements  in,  admitted  if  not  denied,  78. 
filed  by  delivery  to  the  officer,  109,  111. 
amendment  of,  292  et  seq.     See  Amendment. 

Rules,  1883,  relating  to,  309  et  seq.     See  Rules  of  the  Supreme  Court. 
as  to  defences,  id.,  651. 

counter-claim  and  set  off,  696. 

PLEDGE  OF  GOODS, 

on  sale  of  unredeemed,  by  pawnbroker,  no  warranty  of  title,  483. 

by  factor  when   valid,  though  against  instructions  of  principal,  943 

et  seq.     See  Factor  ;  Factors  Act,  1890. 
when  goods  stolen,  owner  mav  maintain  trover  against  pawnbroker, 

947. 
damages  for  wrongfully  parting  with  possession  of,  960. 
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PLEDGE  OF  GOODS— continued. 

indorsement  of  bill  of  lading  as,  does  not  defeat  right  of  stoppage  in 

transitu,  subject  to  pledge,  975,  976,  980. 
not  within  Bills  of  Sale  Acts,  where  possession  passed  to   pledgee, 
1188. 

PLENE  ADMINISTRA  FIT, 

evidence  on  defence  of,  1146.     See  Executor  and  Administrator. 

POLICE, 

actions  against,  1120  et  seq.     See  Constable. 

authority,  action  against  for  damage   done    by    rioters,    1168.     See 
EM  {Damages)  Act,  1886. 

POLICY  OF   INSURANCE.     See  Insurance. 

POLL  BOOK, 

at  election,  proved  by  examined  or  certified  copy,  102,  123. 
in  evidence,  214. 

PORT, 

meaning  of,  in  marine  insurance,  420. 

in  charterparty,  466. 
liberty  to  call  at,  426. 

POSSESSION, 

proof  of,  of  document  of  which  notice  to  produce,  has  been  given,  9, 

10.     See  Notice  to  Produce. 
evidence  of  seisin  in  fee  of  land,  and  property  in  chattels,  34,  911. 
contract  of  sale  adopted  by  taking,  330. 
evidence  of  title  to  ship  or  goods,  417,  418.     See  Insurance, 
prima  facie  sufficient  to  charge  party  as  assignee  of  a  term,  719. 
of  stranger,  whether  sufficient  to  prove   breach  of  covenant  not  to 

assign,  724. 
sufficient  title  in  action  for  nuisance,  748.     See  Nuisance. 
proof  of,  in  action  for  disturbance  of  watercourse,  823. 
evidence  under  justification  in  defence  of,  in  action  for  assault,  901. 
what  is  sufficient  in  trespass  to  personal  property,  911.    See  Trespass. 

to  land,  914  et  seq.     See  Trespass. 
proof    of,    of    defendant,    in  trespass    for   mesne  profits,    932.     See 

Trespass. 
when  purchaser  of  goods  is  entitled  to,  935.  See  Conversion  of  Goods. 
any,  sufficient  to  maintain  trover  against  a  wrong-doer,   953.     See 

Conversion  of  Goods. 
proof  of  right  of,  in  trover,  954. 
of  goods,  legal  lien  cannot  arise  without,  973. 

secus.  as  to  equitable  lien,  id. 
what  possession  puts  an  end  to  transitus  of  goods,  979.     See  Stoppage 

in  Transitu. 
evidence  of  title,  in  ejectment  against  a  wrong-doer,  985. 
party  lawfully  in,  cannot  be  ejected  without"  previous  demand,  986, 

987,  996. 
of  tenant  for  years  gives  seisin  to  owner  of  inheritance,  1024. 
of  tenant  in  common,  not  possession  of  co-tenant,  1054. 
doctrine  of  non-adverse,  now  done  away  with,  1058. 
of  surface  is primd  facie  possession  of  minerals,  1059. 
discontinuance  of,  within  Statute  of  Limitations,  1060. 
of  cestui  que  trust,  id. 
of  goods  assigned,  when  a  badge  of  fraud,  1179. 
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POST, 

proof  of  sending  letters  by,  60,  384. 

notice  of  dishonour  of  bill  by,  384 

letters  presumed  to  be  delivered  in  usual  course  of,  id. 

presentment  of  cheque  by,  407. 

delivery  of  solicitor's  bill  by,  501. 

money  sent  by  order  ot  creditor  by,  and  lost,  is  payment,  687. 

notice  to  quit  by,  1006. 

POST  OFFICE.     See  Carriers;  Post;  Postmark. 
as  to  production  of  private  telegrams  by,  175. 

POSTEA, 

under  the  J.  Acts  and  Pules,  1883,  what,  111,  198. 
formerly  was  evidence  of  a  trial  had,  197. 

POSTHUMOUS  SON, 

may  lay  his  title  in  ejectment  on  day  of  his  father's  death,  986. 

POSTMARK, 

how  proved,  123,  124. 

evidence  of  date  of  sending  letter,  218. 

may  be  contradicted  by  oral  evidence,  id. 

not  conclusive  of  time  of  posting  notice  of  dishonour,  384. 

POSTMASTERS   AND    LETTER   CARRIERS,    ACTIONS   AGAINST. 

See  Carrier. 

POST-OBIT  BOND, 

when  cause  of  action  arises  on,  715. 

POUND,     " 

distrainor  must  impound  in  proper,  884.     See  Irregular  Distress. 

POUNDAGE, 

sheriff  may  retain,  where  there  has  been  a  levy,  1206,  1211. 

not    entitled   to,    where   goods   delivered  to  debtor's   trustee   in 
bankruptcy,  id. 

POUND-BREACH, 

proper  remedy  for  lessor,  to  recover  distrained  goods,  953. 

POUND-KEEPER, 

liability  of,  for  receiving  goods  wrongfully  distrained,  895. 

POWER, 

proof  of  execution  of,  153. 

terms  must  be  strictly  pursued,  id. 

defective  attestation  cannot  be  supplied  by  evidence,  aliunde,  id. 

by  will,  how  to  be  executed,  154. 

what  is  sufficient  execution,  otherwise  than  by  will,  id. 

confirmation  of  leases  defectively  executed  under,  153  id.,  998. 

POWER  OF  ATTORNEY.     See  Order  of  Court. 

should  be  produced  and  proved  when  deed  delivered  by,  138. 
must  be  by  deed,  to  authorize  the  execution  of  a  deed,  id. 
donee  of  power  may  execute  under  his  own  hand  and  seal,  id. 
deposited  in  central  office,  may  be  proved  by  office  copy,  id.,  139. 
for  valuable  consideration  may  be  irrevocable,  139. 
when  irrevocable  for  one  year,  id. 
stamp  on,  260,  261. 

joint,  by  members  of  club,  requires  only  one  stamp,  228. 
conveyance  executed  under,  may,  it  seems,  be  refused,  325. 
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PRACTICE  AT  TRIAL, 

under  Rules,  1883. ..277  et  seq. 

party  who  begins  may  sum  up  if  his  opponent  do  not  announce 

his  intention  to  call  evidence,  278. 
party  on  other  side  may  also  sum  up  evidence,  if  any,  id. 
right  to  reply  same  as  heretofore,  id. 
same  course  usual  where  trial  before  judge  alone,  id. 
or  before  a  referee,  id. 
where  several  issues,  the  plaintiff  opens  only  his  part  of  issue,  id. 
evidence  in  reply,  id. 

not  to  be  merely  confirmatory,  id.,  279. 
judge  has  discretion  in  admitting,  279. 
evidence  may  be  interposed  to  disprove  admissibility  of  evidence,  id. 
as  to  disprove  possession  of  document,  id. 
but  not  to  exclude  a  document  'prima  facie  admissible,  id. 
where  document  referred  to  in  the  pleadings  or  affidavits,  Rules, 
1883,  as  to,  id. 
document  judge  is  inclined  to  reject,  must  be  formally  tendered,  id. , 

280. 
party  bound  by  view  taken  by  counsel  at  trial,  280. 
evidence  rejected  by  judge  cannot  be  relied  on  after  trial  as  admissible 

for  another  purpose,  id. 
point  waived  at  N.  P.  no  ground  for  complaint  of  misdirection,  id. 
misstatements  of  facts  by  judge  should  be  mentioned  at  the  time, 

alitor  of  law,  id. 
evidence  cannot  be  objected  to  after  judge  has  begun  to  sum  up,  id. 
where  material  point  omitted  by  judge,  id. 
party  cannot  conduct  case  in  person  and  by  counsel,  id. 
may  conduct  case  and  give  evidence,  id. 
wife  of,  cannot  conduct  case,  id. 

counsel  cannot  be  heard  personally  and  by  counsel,  id. 
what  question  to  be  put  to  jury  by  judge,  id. 

where  jury  may  be  required  to  assess  damages  separately,  id.,  281. 
trial  of  several  causes  together,  281. 
of  several  issues  separately,  id. 
power  to  refer,  id. 

by  counsel  and  solicitors,  id. 

by  judge  under  Arbitration  Act,  1889,  id. 

judge  may  refer  to  special  or  official  referee  any  question  for 
inquiry  and  report  (s.  13  (1)),  id. 
but  question  must  be  certain  to  arise,  282. 
or  in  certain  cases  the  whole  cause  or  matter  (s.  14),  281,  id. 
or  at  any  stage  may  direct  inquiries  to  be  made  or  account 
to  be  taken,  id, 
may  be  taken  in  the  office  of  district  registry  (s.  66),  282. 
scientific  question  may  be  referred  to  expert,  for  experi- 
ment and  report,  id. 
trials  before  referee,  id.     See  Referee,. 
power  to  compromise,  284. 

in   action   for   malicious   prosecution,    defendant's   counsel   may 

withdraw  imputations,  id. 
when  fresh  action  necessary  to  set  aside  compromise  on  ground  of 

fraud,  &c,  id. 
consent  of  client  to  compromise,  cannot  arbitrarily  be  withdrawn, 

id. 
liability  for  compromising  against  client's  wishes,  id. 
who  is  to  begin,  id. 

the  party  on  whom  the  affirmative  issue  lies,  285  et  seq. 

decisions  thereon,  id. 

statement  of  general  principle,  285. 
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PRACTICE  AT  TRIAL— continued. 

who  is  to  begin — continued. 

in  issue  on  sanity  directed  out  of  Chancery,  285. 

when  issue  is  on  defendant,  id.,  286. 

when    defendant    under    obligation    to    admit    plaintiff's   case, 

286. 
where  damages  are  the  object,  plaintiff  begins,  id. 

alitcr,  where  damages  ascertained  or  nominal,  287. 
or  where  the  defendant  admits  them  at  the  trial,  id. 
where  one  of  several  issues  is  on  plaintiff,  id. 
in  action  for  recovery  of  land,  id. 

defendant  to  be  entitled  to,  must  admit  whole  of  plaintiff's 
case,  id.,  288. 
direction  of  judge  as  to,  288. 

if  erroneous  may  be  ground  for  new  trial,  id. 
right  to  reply,  id. 

party  who  begins  has,  if  other  party  calls  witnesses,  id. 
when  in  the  discretion  of  the  judge,  id. 
jury  not  to  be  informed,  before  verdict,  of  payment  of  money  into 

court,  289. 
arguments  of  counsel,  id. 
on  points  of  law,  id. 
on  claim  of  right  to  begin,  id. 
on  objection  of  witness  to  question,  175,  id. 
where  party  conducts  his  own  case,  289. 
separate  defence  of  co-defendants,  id. 
in  action  for  recovery  of  land,  id. 
in  action  ex  delicto.  290. 
on  issue  out  of  Chancery,  id. 
where  third  party  has  liberty  to  attend  trial,  id. 
where  plaintiff  has  joined  defendants,  for  alternative  relief,  id. 
set-off  and  counter-claim,  id. 
third  party,  id. 

right  of,  to  attend  trial  and  cross-examine  witnesses,  id. 
contribution  may  be  ordered  against  co-defendants,  291. 
exception  for  misdirection,  id. 

by  motion  in  C.  A.,  id. 
judge  must  direct  verdict  for  defendant  where  no  evidence  for  jury  to 
act  on,  id. 
but  cannot  without  consent  on  plaintiff's  opening,  id. 
may  give  jury  his  opinion  on  question  of  fact,  id. 
discontinuance,  or  withdrawing  the  record,  id.     See  Discoiiti nuance. 
effect  of  non-appearance  at  the  trial,  292. 

where  plaintiff  appears,  but  not  the  defendant,  id. 
where  defendant  appears,  but  not  the  plaintiff,  id. 
judgment  obtained  may  be  set  aside,  upon  terms,  id. 
amendment  at  N.  P.,  id.  ct  scq.     See  Amendment. 
withdrawing  a  juror,  295. 

where  terms  not  observed,  new  trial  ordered  at  once,  id. 
adjournment  of  trial,  id. 
damages,  296. 
points  of  law,  id. 
order  to  enter  judgment,  id. 

must  be  heard  and  determined  by  judge,  id. 
application  to  stay  execution,  i<l. 
execution  immediate  in  actions  in  general,  id. 
application  for  stay  of,  id. 

in  action  for  recovery  of  land,  id.,  297. 
order  for  delivery  of  specific  chattels,  297. 
as  to  costs,  id.     See  Costs. 
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PREJUDICE, 

letter  written  "without,"  not  admissible,  62. 
nor  the  answer,  id. 

except  to  prove  that  an  offer  had  been  made,  63. 
rule  applies  only  where  terms  offered  for  settlement  of  dispute  or 
negotiation,  id. 

PREMIUM.     See  Apprentice. 

when  plaintiff  entitled  to  return  of,  paid  on  marine  policy,  447.     See 
Insurance. 

PRESCRIPTION, 

private,    cannot    be   proved    by   evidence    of    reputation,     49.     See 

Hearsay. 
Lord  Tenterden's  Act  for  shortening  the  time  of,  802,  808,  813. 
in  action  for  obstruction  of  light  and  air,  802.     See  Lights. 
evidence  of  prescriptive  right  of  common,  808.     See  Common. 

of  way,  813.     See  Way. 
liberty  to  hunt,  hawk,  &c,  within,  810. 
rights  in  gross  not  within,  809. 
right  to  pew  by,  828.     See  Pew. 

PRESENTATION, 

proof  of,  in  action  for  recovery  of  land  by  parson,  1049. 

PKESENTMENT  OF  BILL, 

for  acceptance,  in  action  against  drawer,  when  necessaiy,    Bills    of 
Exchange  Act,  1882,  s.  39... 375. 
in  case  of  bill  payable  at  or  after  sight,  id. 

such  bill  must  be  presented  or  negotiated  within  reasonable  time, 
by  holder,  s.  40,  376. 
if  he  fail  to  do  so,  drawer  and  indorsers  prior  to  him  are 
discharged,  s.  40  (2),  id. 
rules  as  to  presentment,  s.  41  (1),  id. 
excuses  for  non-presentment,  s.  41  (2),  id. 
effect  of  non-acceptance,  s.  42,  id. 
dishonour  by  non-acceptance,  s.  43  (1),  id. 

holder  may  sue  drawer  and  indorsers,  s.  43  (2),  id. 
holder  may  refuse  qualified  acceptance,  s.  44  (1),  id. 

effect  of  taking,  s.  44  (2),  id.,  377. 
where  bill  presented  and  refused,  notice  must  be  given,  377. 
bill  must  be  left  with  drawer  for  24  hours,  id. 
when  drawer  not  discharged  by  want  of  notice,  id.,  387.     See 

Notice  of  Dishoiuncr. 
within  what  time  it  must  be  presented,  377. 
holder  may  put  bill  in  circulation  without  presenting  it,  id. 
for  payment,  in  action  against  acceptor,  not  necessar)'  on  a  general 
acceptance,  s.  52. ..362. 
secus,  on  a  qualified  acceptance,  s.  54  (1),  id.,  363. 
within  what  time  then  requisite,  s.  52  (2),  362. 
for  payment,  in  action  against  drawer,  377. 
rules  for  presentment,  s.  45,  378. 
when  not  payable  on  demand,  s.  45  (1),  id. 

payable  on  demand,  s.  45  (2),  id. 
what  is  reasonable  time,  id. 
by  and  to  whom,  and  where,  s.  45  (3),  id. 
proper  place  for,  s.  45  (4),  id. 

at  particular  place  when  bill  made  payable  there,  s.  45  (4)  (a), id.,  379. 
when  no  person  there,  s.  45  (5),  378. 
to  several  persons,  not  partners,  to  be  to  all,  s.  45  (6),  id. 
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for  payment,  in  action  against  drawer — continued. 

to  whom,  when  drawee  dead,  s.  45  (7),  378. 

when  .sufficient  through  post  office,  s.  45  (8),  id. 

holder  to  exhibit  bill  on  presentment  and  give  it  up  on  payment, 
s.  52  (4),  id. 
of  bill  abroad  must  be  according  to  law  of  foreign  country,  s.  72  (3), 
355,  id. 

must  be  made,  though  acceptor  bankrupt,  378. 

in  case  of  death,  to  personal  representative,  id. 

to  agent,  when  accepted  by  him,  379. 

at  bankers,  within  banking  hours,  id. 
after,  when  sufficient,  id. 

at  merchant's  private  residence,  id. 

to  banker's  clerk  at  clearing  house,  id. 

directed  to  particular  address  and  accepted  generally,  id. 
proof  of,  promise  to  pay  is,  id. 
delay  in,  when  excused,  s.  46  (1),  id. 

only  so  long  as  cause  of  delay  exists,  id. 
when  dispensed  with,  s.  46  (2),  id. 
of  foreign  bill  in  this  country,   protest  not  evidence  of,  386.      See 

Protest. 
after  acceptance  siqrra  protest,  or  for  honour,  s.  67  (1),  389,  390. 

when  to  be  presented,  s.  67  (2) . .  390. 
must  be  proved  in  action  by  indorsee  against  indorser,  id. 

PRESUMPTION, 

of  loss  of  document,  5,  6,  7. 

of  destruction  of  useless  paper,  6. 

of  possession  of  instrument,  9,  10. 

general  nature  of  presumptive  evidence,  33,  34. 

decisions  thereon,  34  ct  seq. 

of  good  consideration  of  bill  of  exchange,  34. 

of  innocence,  id. 

of  marriage  from  cohabitation,  id. 

of  legitimacy  of  child  born  in  wedlock,  id. 

of  ownership  from  possession,  id. 

of  due  execution  of  deed  thirty  years  old,  id. 

of  the  continuance  of  things  in  static  quo,  id,. 

of  official  character,  id. 

of  damage  resulting  from  unlawful  act,  actionable  per  se,  id. 

of  intention  from  probable  consequence  of  act,  id. 

of  fact  from  direct  proof  of  other  fact,  id. 

from  omission  to  o  ill  witnesses,  id. 

of  contents  of  documents  objected  to  at  trial  and  rejected,  id.,  35. 

from  refusal  to  produce  documents  after  notice,  id. 

of  immemorial  custom,  id. 

of  public  navigable  river,  id. 

of  "  cujus  est  solum,  <fcc,"  35. 

of  date  of  writing  letter,  and  of  letter  having  been  sent,  id.,  36. 

of  date  of  indorsements  on  promissory  notes,  or  of  bill,  36. 

of  knowledge  of  rules  of  club,  by  member,  id. 

of  constitution  of  company  by  person  dealing  with  it,  id. 
difference  between  obligatory  on  jury,  and  rebuttable,  id. 
of  payment,  id. 

receipt  for  rent,  a  presumption  of  former  rent  paid,  33,  id. 

of  acceptance  in  hands  of  acceptor,  after  it  was  due,  if  proved  to 
have  been  in  circulation,  36. 

of  wages,  where  custom  to  be  paid  weekly,  id.,  37. 

by  agent,  where  custom  to  account  daily,  37. 
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of  payment  —continued. 

of  accounting,  by  factor,  after  a  reasonable  time,   37. 

of  debt,  id. 

on  production  of  cheque  indorsed  by  plaintiff  and  paid,  id. 
quccrc,  whether  proof  of  payment  by  drawer,  id. 

of  bond,  after  20  years  and  even  less,  id. 
how  rebutted,  id.,  38. 
of  property,  38. 

of  seisin  in  fee,  by  possession,  or  receipt  of  rent,  id. 

of  right  to  minerals  by  owner  of  fee,  id. 

rebutted  by  want  of  enjoyment,  or  by  user  by  others,  id. 

of  quit  rent  to  lord  of  manor,  id. 

of  right  to  support  from  contiguous  house,  id. ,  799. 
in  the  case  of  adjoining  and  surface  land,  38,  39. 
of  grants,  &c,  39.     See  Prescription. 

of  easements,  lights,  and  right  of  way,  id. 

of  right  to  pew  by  prescription,  id.,  828. 

of  right  to  stream  of  water,  by  possession  for  20  years,  39. 

of  commons  and  estovers,  id. 

of  fishery,  to  corporations  in  trust  for  inhabitants,  id. 

of  lateral  support  for  building,  40,  799. 

of  access  of  air,  40,  806. 
of  charters  and  grants  from  the  Crown,  40. 

circumstances  may  negative  grant,  id. 
of  Act  of  Parliament,  id. 
of  conveyance,  rule  as  to,  id.,  41. 
of  title  by  prescription,  41. 
of  right  to  fees,  tolls,  kc,  id. 

of  surrender  not  afforded  by  possession  of  lease  with  seals  cut  off,  id. 
of  duration  of  life  and  survivorship,  id. 
of  death  without  issue,  id. 

after  lapse  of  seven  years,  id.,  42. 
of  person  in  missing  ship,  42. 
of  survivorship  of  persons  washed  overboard,  id. 
of  incapability  of  sexual  intercourse,  id. 
of  period  of  gestation,  id.,  43. 
in  favour  of  regularity  of  acts,  appointments,  &c,  43. 

that  act  done  not  unlawful,  id. 

that  entry  of  public  office  was  regular,  id. 

of  due  delivery  of  post  letter  or  telegram,  id. 

of  due  appointment  of  official  persons  who  act,  id.,  44. 
of  law  in  favour  of  affirmative  of  issue,  onus  of  proof,  94. 
of  commission  in  case  of  old  inquisitions,  112. 
of  witnesses  having  been  examined  as  directed  by  commission,  190. 
of  execution  of  deed.  143. 

that  interlineations.  &c,  were  made  before  execution,  id. 
of  regular  attestation  of  will,  150,  151. 
that  words  interlined,  &c,  in  will  were  added  after  execution,  146. 

not  always  necessary  presumption,  id. 
of  regularity  of  award,  154. 
of  stamp  on  instrument  lost,  or  not  produced  on  notice  given  to 

opposite  party,  224. 
of  acceptance  of  tenant  by  landlord,  337,  338. 

bill  during  currency,  364. 
of  money  lent  by  indorsee  to  indorser,  393. 
of  value  given  by  holder  of  bill  or  note,  399. 
of  ownership  of  ship,  or  of  goods  therein,  417,  418. 
of  seaworthiness  of  ship,  424. 
of  licence  to  legalize  voyage,  427. 
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of  loss  of  missing  ship,  430. 

adjustment  of  policy  only  prima  facie  evidence,  439. 
of  promise  of  marriage,  492. 

of  liability  of  husband  for  goods  delivered  to  wife,  560. 
of  value  of  goods,  where  not  proved,  565. 
of  liability  of  registered  owner  of  ship  for  repairs,  581. 
payment  of  money,  presumed  to  be  payment  of  debt,  593. 
of  gift,  where  money  advanced  by  parent  to  child,  id. 
of  receipt  of  value  by  finder  of  bank  notes,  595. 

for  goods  by  agent,  596. 
of  appropriation  of  payments,  689.     See  Payment. 
of  being  assignee  of  term,  719. 

that  an  independent  contractor  caused  accident,  755.. 
of  negligence  in  passenger  carriers,  765. 

in  case  of  other  accident,  787. 
of  dedication  of  way  to  the  public,  818.     See  Way. 
of  publication  of  libel,  841. 
of  malice,  in  action  for  defamation,  845. 

malicious  prosecution,  869. 
of  service  in  action  for  seduction,  896. 

of  ownership  of  roads,  wastes,  rivers,  ditches,  walls,  &c,  918. 
of  conversion,  961. 
of  conveyance  of  legal  estate  by  trustees,  989. 

in  case  of  satisfied  terms,  990. 

facts  rebutting  such  presumption,  id. 

party  setting  up  presumption  must  show  title  good  in  sub- 
stance, id. 
of  ouster  of  tenant  in  common  by  co-tenant,  993. 
of  encroachment  by  tenant,  being  for  landlord's  benefit,  994. 
of  demise  from  year  to  year,  997,  998. 

a  presumption  of  fact  and  not  of  law,  998. 
of  intention  that  agreement  should  not  work  a  forfeiture,  1000. 
of  commencement  of  tenancy,  1003,  1005. 
of  receipt  by  tenant,  of  notice  to  quit,  1009,  1010. 
of  revocation  of  lost  will  seen  last  in  testator's  hands,  1041. 

how  rebutted,  id.,  1042. 
of  possession  of  probate,  1144. 
of  assets,  on  defence  of  plcne  administravit,  1146. 
of  fraud,  in  assignment,  with  change  of  possession,  1179. 

PRIEST, 

presence  of,  necessary  to  validity  of  marriage  at  common  law,  1026, 
1032.     See  Marriage. 

PRIMARY  EVIDENCE, 

rule  that  best  evidence  must  be  given,  1. 

as  in  case  of  an  agreement  in  writing,  the  writing,  id. 
but  writing  does  not  always  exclude  oral  evidence,  2. 
as  giving  a  receipt,  id. 
or  serving  a  demand  in  writing,  id. 
to  prove  relation  of  landlord  and  tenant,  &c,  id. 
marriage  register  not  the  only  evidence  of  marriage,  id. 
inscriptions  on  banners  at  public  meeting  may  be  proved  oi'ally,  id. 

so  an  inscription  on  a  monument,  id. 
admissions  of  party  to  suit,  primary  evidence  against  him,  3,  61,  62, 

63. 
judicial  proceedings,  or  examined  copies  of  them,  best  evidence,  3. 
counterpart  of  deed  is  original  evidence,  id. 

so  copy  of  same  impression  of  printed  matter,  id. 
&. — VOL.  II.  3  B 
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PRIMARY  EVIDENCE  -continued. 

agreement  reduced  into  writing  must  be  produced,  3. 

aliter,  unsigned  or  executory  memorandum,  unaccepted  proposal, 

private  minute,  &c. ,  id.  4. 
but  only  when  relating  to  matter  in  question,  4. 

so  on  claim  for  extras  on  a  written  contract,  id. 
existence  of  writing,  how  proved  at  trial,  id. 
sufficient  proof  of,  question  for  judge,  id. 

PRINCIPAL.     See  Agent ;  Surety. 

when  hound  by  admissions  of  agent,  69 — 71. 
when  may  be  sued  on  sale  to  agent,  549. 

PRINTER, 

cannot  recover  for  printing  immoral  or  libellous  books,  659. 

has  lien  on  copies  printed  by  him,  969. 

has  no  lien  on  stereotype  plates  he  has  printed  from,  971. 

PRISON  BOOKS, 

what  they  prove,  211. 

PRISONER, 

obtained  as  a  witness  by  habeas  corpus,  or  order,  156,  157. 
whether  it  is  a  trespass  to  remove,  to  wrong  class  of  prison,  904. 
constable  may  not  in  general  handcuff,  1123. 
definition  of,  within  Prisons  Act,  1877.. 1176. 
sheriff  not  liable  for  his  escape,  id. 

PRIVILEGE.     See  Witness. 

of  Parliament,  judicially  noticed,  80. 

of  refusing  to  produce  documents  that  would  criminate,  158. 

title  deeds,  id. 
of  refusing  to  answer,  169  et  scq. 
of  husband  and  wife  from  disclosing  communications  made  during 

marriage,  165,  171. 
of  refusing  to  answer  questions  to  show  witness  guilty  of  adultery. 

166. 
of  counsel  and  solicitor  in  not  disclosing  matters,  171  et  scq. 
of  persons  not  to  disclose  communications  with  government,  174,  175. 
how  claimed,  175,  176. 
when   defamatory  communications   are  privileged,  851  et  seq.       See 

Defamation . 

PRIVILEGED   COMMUNICATION.     See  Defamation. 

PRIVY, 

where  document  is  in  hands  of,  notice  to  produce  to  defendant  suffi- 
cient, 9.     See  Notice  to  Produce. 
effect  of  judgments  and  verdicts  with  regard  to,  193.     See  Judgment. 
answer  in  Chancery  evidence  against,  201. 

PRIVY  COUNCIL, 

orders  of,  how  proved,  106,  107. 

PRIZE, 

effect  of  judgment  of  condemnation  as,  206.  See  Admiralty,  Court  of. 

PROBABLE  CAUSE, 

proof  of  want  of,  in  action  for  malicious  prosecution,  869.     See  Mali- 
cious Prosecution. 
in  action  for  malicious  arrest,   876.     See  Malicious 
A  rrest. 
against  justices,  1124. 
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PROBATE  AND  LETTERS  OF  ADMINISTRATION, 
how  proved,  119. 

by  probate  or  letters  themselves,  or  exemplification,  id. 
by  Act  Book,  id. 
or  examined  copy,  id. 
when  lost,  id. 
effect  of,  205. 

probate  conclusive  as  to  validity  and  contents  of  will  of  person- 
alty, id, 
not  evidence  of  any  fact  which  is  matter  of  inference,  id. 

as  of  the  death,  id. 
may  be  proved  to  be  revoked,  206. 

not  proof  of  will  of  lands,   when  testator  died  before  Jan.  1st, 
1398... 145,  id. 
except  under  20  &  21  V.  c.  77,  ss.  62,  64...] 52.     See  Will, 
secus  where  death  after  Dec.  31st,  1S97...146,  206,  1048. 

except  in  case  of  copyholds  and  customary  freeholds, 
146,  1048. 
effect  of  judgment  granting,  206. 
stamp  on,  270,  271.     See  Stump. 
granted  under  stat.  20  &  21  V.  c.  77.  by  Court  of  Probate,  1135. 

may  be  granted  by  registrar  of  district  in  which  deceased  had  a 
fixed  place  of  abode  (s.  46),  id. 
cannot  be  impeached  on  ground  of  no  such  abode  (s.  47),  id. 
persons  dealing  with  administrator  protected,  id. 
grants  by  county  court  judge  not  impeachable  on  ground  of  resi- 
dence or  value  (s.  57),  id. 
court  may  appoint  administrator  pendente  lite  (s.  70),  id. 

who  alone  can  sue  (s.  75),  id. 
bona  fide  payments  to  and  by  administrator  protected,  whether 

revoked  or  not  (ss.  77,  78),  id.,  1136. 
grants  made  before  statute  confirmed  (ss.  86    87),  1136. 
on  renunciation  ol  executor  (s.  79),  id. 
on  death  of  executor  who  has  not   proved,   or  non- 
appearance of  executor  cited,  id. 
jurisdiction  of  Court  of  Probate  now  vested  in  High  Court,  152,  153, 
1135. 
assigned  to  Probate,  Divorce,  and  Admiralty  Division,  id. 
probate  sealed  with  the  seal  of  that  Division,  id. 
granted  in  Ireland  or  a  British  possession,  sealed  with  seal  of  Court  in 
England,  to  have  effeet  in  England,  1136. 
so  in  the  case  of  Scotch  confirmations,  id. 
granted  to  one  of  several  executors,  evidence  of  title  of  all,  1138. 
need  only  be  produced  by  executor  at  trial,  id. 
letters  of  administration  must  be  granted   before    action,     id.     See 

Administration. 
evidence  of  assets,  1146. 

PROCEEDINGS, 

judicial,  how  proved,  3,  108  et  seq. 

when  courts  will  notice  them  judicially,  SO  ct  seq. 

PROCESS, 

of  law,  money  paid  under,  cannot  be  recovered  back,  609. 
evidence  of  justification  under,  902.      See  Assault. 
action  for  abuse  of  civil,  873.     See  Malicious  Arrest. 
justification  under,  must  be  specially  pleaded,  908. 
of  inferior  court,  jurisdiction  must  appear  un  face  of  warrant,  903. 
authority  of,  is  authority  at  law,  924. 
actions  against  sheriff  for  not  executing,  1207.     See'  Sheriff. 

3b  2 
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PROCHEIN  AMY.     See  Next  Friend. 

PROCLAMATION, 

judicially  noticed  on  production  of  Gazette,  S3. 

how  now  proved,  106,  107. 

of  tine  not  proved  by  chirograph,  110. 

stat,  11  &  12  V.  c.  70,  id. 
effect  of,  191. 

PROCURATION, 

bill  accepted  by,  without  authority,  acceptor  not  liable  on  bill,  357. 

except  in  case  of  partners,  358. 
party  taking  acceptance  by,  has  notice  of  a  limited  authority,  id. 
cheque  indorsed  by,  banker  protected  in  paying,  406. 

PRODUCTION, 

of  instrument  under  subjicend  duces  tecum,  157.     See  Subpoena. 
of  bill  of  exchange  or  note  on  trial,  355.     See  Bill  of  Exchange. 

PROFITS, 

pai'ticipation  in,  when  it  constitutes  a  partner,  552,  554,  555.     See 

Partner, 
a  prendre,  right  to,  acquired  by  30  years'  user,  808,  809. 

right  to  take  water  from  well  is  not,  but  an  easement,  823. 
mesne,  action  for,  931  et  scq.     See  Trespass. 

PROMISE, 

to  pay,  dispenses  with  proof  of  notice  of  dishonour,  or  of  whatever  is 

required  to  entitle  plaintiff  to  sue,  387. 
on  guarantee,  not  invalid  by  reason  that  the  consideration  does  not 

appear  in  writing,  476. 
of  marriage,  not  within  Stat,  of  Frauds,  s.  4. ..492. 

proof  of  breach  of,  id.     See  Marriage. 
to  pay  interest,  when  implied,  517.     See  Interest  of  Money. 
by  infant,  except  in  respect  of  necessaries,  cannot  be  ratified  after 

full  age,  688.     See  Infancy  ;  Infant. 
by  executor,  what  sufficient  to  bar  Stat,  of  Limitations,  676,  1153. 

PROMISSORY  NOTE, 

cannot  be  varied  by  oral  evidence,  16. 

indorsements  on,  presumption  of  date  of  making,  36. 

of  payment  of,  38. 
stamp  on,  240  et  seq.     See  Stamp. 
variance  in  description  of,  357.     See  Bill  of. Exchange. 
definition  of,  B.  of  Ex.  Act,  1882,  s.  83  (1)'...411. 
payable  to  maker's  order,  not  note  unless  indorsed,  s.  83  (2),  id. 
not  invalid  by  reason  of  collateral  pledge,  s.  83  (3),  id. 
made  and  payable  in  British  Islands,  inland  note,  s.  83  (4),  id. 
incomplete  till  delivery,  s.  84,  id. 
may  be  made  by  two  or  more  makers,  s.  85,  id: 

payable  on  demand,  to  be  presented  within  reasonable  time  of  indorse- 
ment, s.  86  (I),  id. 

what  is  reasonable  time,  s.  S6  (2),  id. 

where  negotiated,  s.  86  (3),  id. 
provisions  of  Act  apply  in  general  to  promissory  notes,  s.  89  (1).  id. 

how  applicable,  s.  89  (2),  id. 

provisions  that  do  not  apply,  s.  89  (3),  id. 
of  corporation,  may  be  under  seal,  s.  91  (2). ..350,  id. 
bank  notes,  stamps  on,  239. 

amount  of,  412. 
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evidence  in  actions  on,  411. 

plaintiff  must  be  holder,  412. 
payee  v.  maker,  id. 

liability  of  maker,  id. 

effect  of  making,  s.  88,  id. 
liability  of  agent  on,  s.  26. ..357,  id. 

of  directors  of  company,  412. 
proof  of  making  the  note.  id. 

what  a  sufficient  admission  of,  id. 

may  be  payable  to  a  holder  of  office,  s.  7  (2). ..351,  413. 
payable  by  instalments,  s.  9,  (1)...351. 
presentment  lor  payment,  413. 

only    necessary    where   place    specified    in    the    body, 

s.  87(1),  id. 
and  then  must  be  made,  although  maker  has  absconded 

and  left  no  effects  there  or  means  of  payment,  id. 
payable  on  demand,  demand  need   not   be  alleged   or 
proved,  Id. 
so,  if  at  sight,  or  on  presentation,  s.  10  (1)...351,  id. 
payable  at  two  places  may  be  presented  at  either,  414. 
notice  of  dishonour  to  maker,  unnecessary,  id.     __ 
note  has  days  of  grace,  id. 

in   respect  of  each  instalment,  where  payable  by 
instalments,  id. 
evidence  under  money  claims,  id. 

only  between  immediate  parties,  id. 

of  money  lent  between  payee  and  maker,  id. 
when  purporting  to  be  for  interest,  is  evidence  of  an 

account  stated  for  principal,  id. 
consideration  recoverable,  where  stamp  wrong,  id. 
but  not  when  negotiable  and  lost,  or  where  laches,  id. 
indorsee  v.  maker,  id. 

no  defence  that  note  was  collateral  security  for  a  mortgage,  id. 
indorsee  v.  indorser,  id. 

presentment  for  payment  necessary  to  make  indorse]-  liable, 

s.  87  (2). ..415. 
where  to  be  presented,  s.  87  (3),  id. 

indorsement  admits  prior  indorsements  and  maker's  hand- 
writing, id. 
presentment  to  be  within  a  reasonable  time,  id. 
stranger  indorsing  promissory  note,  not  liable  thereon,  247. 
evidence  under  money  claims,  415. 
interest  upon,  when  recoverable,  616,  617. 
unstamped,    cannot   be   given  in   evidence    as   an    admission   of  an 

account  stated,  621. 
payable  on  contingency,  not  evidence  of  account  stated,  id. 

on  demand  or  after  sight,  when  the  Statute  of  Limitations 
begins  to  run,  674. 
effect  of  taking  in  payment,  692.     See  Payment. 
surrender  of,  not  due,  is  not  cash  payment  of  face  amount,  1192. 
may  avoid  bill  of  sale  as  a  defeasance,  1197. 
but  is  itself  good,  id. 

PROMOTER  OF  COMPANY, 

liability  of,  for  goods  delivered,  558.     See  Sale  of  Goods. 

under  Companies  Act,  1867,  s.  38. ..832.     See  Deceit,  Action  for. 
Directors'  Liability  Act,  1890,  id.     See  Deceit,  Action  for. 
cannot  sue  company  for  preliminary  expenses,  1099. 

even  under  special  clause  in  articles  of  association,  id. 
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PROMOTER  OF  COMPANY— continued. 

cannot  sue  company  for  preliminary  expenses — continued. 

even  although  company  have  ratified  contract,  1099.  1100. 
unless  it  have  derived  benefit  therefrom.  1100. 

PROPERTY, 

presumption  of,  38.     See  Presumption. 
proof  of,  in  action  on  policy,  41b*,  417. 

in  goods,  when  it  passes  on  sale,  539,  935  et  seq.     See  Conversion  of 
Goods. 
on  consignment  of  goods  under  a  bill  of  lading,  458,  459. 
misrepresentation  of  value  of,  83G.     See  Deceit. 
in  soil,  not  necessary  to  support  action  of  trespass  to  land,  915,  916. 
evidence  of,  in  action  for  trespass  to  goods,  911.     See  Trespass. 

in  action  for  conversion  of  goods,  934.     See  Conversion  of 
Goods. 
special  property,  sufficient,  952. 
in  replevin,  1067. 
in  actions  against  sheriffs,  1176. 

PROSECUTION.     See  Malicious  Prosecution, 

PROSECUTOR, 

proof  of  being,  in  action  for  malicious  prosecution,  868.    See  Malicious 

Prosecution. 

PROSPECTUS, 

directors  of  company  liable  for  misrepresentations  in,  831.    See  Deceit, 
Action  for. 
company,'    how   far  liable,   1095,   1096,    1100.     See  Joint  Stock 
Company. 
statutory  provisions  as  to  statements  in,  832,  833. 
variance  between,  and  memorandum  of  association  of  company,  when 

ground  for  repudiating  shares,  1096.     See  Joint  Stock  Company. 
must  state  contracts  made  by  or  on  behalf  of  company,  832.     See 
Deceit. 

PROTEST, 

stamp  on,  271. 

not  necessary  in  case  of  inland  bill,    Bill  of  Exchange  Act,  1882, 
s.  51  (1)...385. 
aliter,  in  case  of  foreign  bill,  s.  51  (2),  id. 

unless  party  to  whom  given  resides  in  this  country,  386. 
bill  may  be  noted,   and  protest  subsequently  extended,  ss.   51  (4), 

93. ..385. 
where  to  be  made,  s.  51  (6),  id. 
contents  and  form  of,  s.  51  (7),  id. 
when  dispensed  with,  s.  51  (9)... 386. 
how  protest  made  in  absence  of  notary,  s.  94,  id. 
copy  of,  need  not  be  sent  to  party,  id. 
how  proved,  id. 

not  evidence  of  presentment  in  England,  id. 
promise  to  pay,  evidence  of,  id. 

must  be  made  after  acceptance  of  supra  protest  for  honour,  before 
presentment,  s.  67  (1)...389,  390. 
when  to  be  made,  s.  67  (2)... 390. 

must  be  made  after  dishonour  by  acceptor  for  honour,  s.  67  (4),  id. 
notarial  act  as  to  payment  to  be  appended  to,  s.  68  (3),  id. 
tender  of  full  amount  under,  is  good,  704. 
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PROVISIONAL  COMMITTEEMAN.. 

liability  of,  for  goods  sold  and  delivered,  558,  559. 

PROXY, 

stamp  ou,  260;  271. 

PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893,  56  &  57  V.  c.  61, 
1119.     See  Table  of  Statutes. 

PUBLIC  BOOKS, 

entries  in,  how  proved,  123,  121. 

by  examined  copies,  98,  99.  123,  124. 

by  certified  copies,  99  et  scq. 

bank  books,  123.     See  Bank  of  England. 

bankers'  books,  id.,  124,  125.      See  Bankers'  Books. 

books  of  land  tax  commissioners,  and  excise  commissioners,  123. 

poll  book  at  election,  id. 

register  of  voters,  id. 

old  book  of  dean  and  chapter,  id. 

corporation  books,  125.     See  Corporation. 

parish  register,  id.     See  Register. 
effect  of,  213. 

books  of  public  companies,  215,  216. 

bankers'  account  books,  216.     See  Bankers'  Books. 

land-tax  books,  id. 

rate-books,  id. 

heralds'  books,  id.     See  Heralds''  Books. 

bishops'  registers,  id.     See  Register. 

reports  of  Charity  Commissioners,  217. 

notarial  and  consular  certificates,  id.,  218. 

books  of  history,  218. 

corporation  books,  219.     See  Corporation. 

parish  register,  id.     See  Register. 

ship's  register,  220. 

PUBLIC  COMPANY.     See  Corporation  ;  Joint  Stock  Company. 
entries  in  books  of,  how  proved,  125. 

effect  of,  215,  216. 
application  of  term,  1078. 

PUBLIC  HEALTH  ACT,  1875, 

streets  and  pasture  at  side  thereof,   vest  in  urban    authority  under 
(s.  149). ..919.     See  Trespass. 
but  not  the  subsoil,  id. 
contracts  with  urban  authority  under,  of  value  over  50Z.  to  be  by  deed 
(s.  174). ..1181. 
otherwise  void,  although  ratified  by  authority,  id. 

and  executed  and  necessary,  id. 
not  sufficient,  that  contract  entered  into  by  agent  appointed  under 

seal,  id. 
applies  only  to  contract,  contemplated  to  exceed  50Z.,  id. 
sealing  may  be  after  commencement,  id. 

PUBLIC  HOUSE, 

keeper  of,  merely  for  sale  of  beer  not  a  common  innkeeper,  650. 
on  sale  of,  transfer,  how  made,  323,  324. 

as  going  concern,  time  is  of  essence  of  contract,  323. 

PUBLIC  MEETING, 

proceedings  and  resolutions  of,  may  be  proved  by  oral  evidence,  2. 
report  of  proceedings  at,  when  privileged,  861.     See  Defamation. 
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PUBLIC  NUISANCE.     See  Nuisance. 

ground  of  action,  only  if  special  damage  proved,  748. 
when  abatement  of,  by  private  person  allowed,  id. 

PUBLIC  OFFICE, 

presumption,  as  to  regular  course  of,  43.     See  Presumption. 

PUBLIC  OFFICER.     See  Officer. 

PUBLIC  POLICY, 

when  communications  are  privileged  by  reason  of,  174.     See  Witness 
secondary  evidence  then  inadmissible,  175. 

PUBLIC  RIGHT, 

hearsay  admissible  to  prove,  48  et  seq.     See  Hearsay. 

PUBLICATION, 

proof  of,  in  actions  for  libel,  841  et  seq.     See  Defamation. 

PUFFING, 

at  auctions,  fraudulent,  328,  538,  657. 

unless  vendor  reserve  right  to  bid,  328. 

PUNCTUATION, 

not  part  of  statute,  106. 

PURSER, 

of  cost-book  mine  may  now  sue  for  calls  as  nominal  plaintiff,  1115. 


QUAKERS, 

evidence  of,  admissible  on  affirmation,  162. 
marriages  of,  how  proved.  1030.     See  Marriage. 

QUALIFICATION, 

in  action  against  apothecary  for  penalties,   want    of,   need    not   be 
proved  by  plaintiff,  96. 
nor  in  information  for  selling  ale  without  a  licence,  id. 
certificate  of,  of  apothecary  receivable  in  evidence,  102. 

QUALITY, 

where  warranty  of,  on  sale  of  chattels,  484.     See  Warranty. 

QUANTUM  MERUIT, 

where  plaintiff  may  recover  on,  in  case  of  special  contract,  577. 

for  goods  sold  on  a  Sunday,  663. 

QUARTER, 

entry  by  tenant  in  middle  of,  effect  of,  on  commencement  of  tenancy, 
1003,1004.     See  Recovery  of  Land. 

QUARTER  SESSIONS, 

court  of,  takes  judicial  notice  of  petty  sessional  divisions,  84. 

allegations  of  appeal  at,  how  proved,  109. 

jnstice  should  return  all  convictions  to,  id. 

on  Crown  side,  is  not  an  inferior  court,  118. 
fact  of  prosecution  at,  how  proved,  867. 

QUEEN'S  BENCH.     See  Prison  Books. 

QUIET  ENJOYMENT, 

proof  of  breach  of  covenant  for,  735.     See  Covenant. 
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QUIT  RENT, 

presumption  of,  38. 
evidence  of  title  to,  58. 

RAILWAY  COMPANY, 

transfer  book  of,  not  evidence  of  title  of  transferee,  215. 
shares  in,  contract  for  sale  of,  not  exempt  from  stamp,  238. 
stamp  on  letter  allotting,  260. 

sale  of,   not  within  S.  of  G.  Act,  1893,  s.  4. ..568.     See  Shares  ; 
Stock. 
damages  in  action  on,  576. 
price    of,   may  be   recovered  under  a  claim  for  goods  sold  and 
delivered,  546. 
liable  to  action  for  money  had  and  received  for  improper  charge,  608, 

626. 
acting  as  carriers,  subject  to  usual  common  law  liabilities,  622.     See 
Carrier. 
bound  to  charge  all  customers  equally,  626. 
contracts  with,  to  cany  to  places  off  their  own  line,  627,  628. 
limitations  of  liability  by,  629  et  scq.     See  Carrier. 
liability  under  stats.  17  &  18  V.  c.  31,  and  31  &  32  V.  c.  119... 
633  et  seq.     See  Carrier. 
as  carrier  of  passengers,  644  et  scq. 
for  personal  luggage  of  passenger,  647  ct  seq. 
negligence  of,  by  train  breaking  down,  collision,  &c,  764  et  seq.     See 
Negligence. 
tire  caused  by  engines,  780,  781.     See  Negligence. 
injury  caused  by  cattle  straying  on  line  through 

insufficient  fences,  781  et  seq.     See  Negligence. 
providing   unsafe    station,   &c,    783.      See   Negli- 
gence. 
liability  of,  to  carry  mails  and  post  office  servants  founded  on  statute, 
769. 
for  luggage  deposited    at    cloak   room,    648,    649.     See 
Cloak  Room. 
authorised  to  enter  upon,  take,  and  use  land  under  highway,  must 

first  pay  compensation,  927. 
power  of  sale  by,  for  tolls  due  to,  970. 

when  mortgagee  of  property  of,  can  recover  in  ejectment,  1046. 
when  entitled  to  notice  of  action,  1104,  1105. 

may  tender  amends  and  plead  it  as  a  defence,  1105. 

RAILWAY    AND   CANAL    TRAFFIC   ACT  (17  &  18  V.  c.  31).      See 
Carrier. 

RAILWAY  CLAUSES  CONSOLIDATION  ACT,  1845  (8  &  9  V.  c.  20), 
provisions  for  equality  of  charges,  626. 
lien  and  power  of  sale  for  tolls  (s.  97),  970. 

whether  extends  to  freight  for  carriage  of  goods,  qua,  carriers,  id. 
power  under  to  arrest  offender  (s.  154),  1083. 

does  not  extend  to  breach  of  bye-law,  id. 
notice  on  company,  how  served  (s.  138)...  1105. 
when  company  may  tender  amends  (s.  139),  id. 

RAILWAYS  REGULATION  ACT,  1868  (31   &  32  V.  c.    119),  Part  II. 
See  Carrier. 

RATES, 

receipts  for,  evidence  of  ownership  and  occupation,  216. 
certain,  may  be  deducted  from  rent,  342. 
covenant  by  lessee  to  pay,  732.     See  Covenant. 
payment  of  landlord's,  may  be  shown  in  replevin,  1073. 
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RATIFICATION, 

l>y  infant,  of  promise,  668.     See  Infant. 

evidence  of  mere,  not  evidence  of  fresh  promise,  493,  494. 
of  authority  of  agent  to  sign  notice  to  quit,  1006. 

bailiff  to  make  distress,  1074. 
of  act  by  corporation,  what  amounts  to,  1083,  1084.     See  Corporation. 

READY  AND  WILLING, 

proof  of  averment  of,  in  action  for  not  accepting  goods,  533. 

REAL  PROPERTY.      See  Covenant;  Recovery  of  Land ;  Rent;  Use  anal 
Occupation ;  Vendee ;   Vendor. 

REAL  PROPERTY  LIMITATION  ACTS,  1833,  1874, 

stats.  3  &  4  W.  4,  c.  27,  37  &  38  Vict.  c.  57... 1051  et  seq.     See  Entry, 
right  of. 

REASONABLE  AND  PP.OBABLE  CAUSE.    See  Malicious  Prosecution. 

REASONABLENESS, 

of  time  afforded  by  notice  to  produce,  11,  12. 

presumed  where  none  mentioned  in  contract,  16,  17. 

within  which  witnesses  must  attend,  155,  156. 

and  place  of  tender  of  goods,  533,  541,  542. 

proof  on  a  general  promise  to  marry,  492. 
after  lapse  of  reasonable  time,  factor  presumed  to  have  accounted,  37. 
reasonable  price,  presumed  where  agreement  is  silent  as  to,  17. 
an  agreement  to  forbear  "to  press  for  immediate  payment,"  477. 
of  contracts  under  17  &  18  Vict.  c.  31. ..634  et  seq.     See  Carrier. 

RECEIPT, 

may  be  proved  orally,  though  given  in  writing,  2. 

for  rent,  a  presumption  of  payment  of  former  rent,  33,  36. 

by  deceased  person,  not  evidence  of  title  of  party  claiming 
under  him,  54. 
by  deceased  accountant  admissible,  though  balance  in  his  favour,  57. 
admissions  by,  66.     See  Admissions. 

for  debt  and  costs,  indorsed  on  writ  by  solicitor's  town  agent,  evi- 
dence of  payment  against  plaintiff,  71. 
in  steward's  book  more  than  thirty  years  old,  proves  itself,  143. 
unstamped,  may  be  used  by  witness  to  refresh  his  memory,  178,  225. 
may  be  proved  by  oral  evidence,  though  unstamped,  225. 
foreign,  unstamped,  evidence  in  England,  though  stamp  required  by 

foreign  law,  229. 
stamp  on,  272.     See  Stamp. 
for  legacy,  273. 
decisions  on,  id. 
of  rent,  evidence  of  landlord's  title,  334. 
on  bill,  when  evidence  of  payment  by  acceptor,  375. 
containing  warranty  of  horse,  admissible  to  prove  it,  485. 
of  goods,  what  amounts  to,  under  S.  of  G.  Act,  1893,  s.  4. ..23  etseq. 

See  Sale  of  Goods. 
of  money  in  action  for  money  had  and  received,  proof  of,  595. 
by  defendant  for  plaintiff,  596. 

by  agent,    received  for  principal   will   not  perse  support 
action  against  former,  597,  598. 
of  goods,  by  carrier,  637. 

demand  of,  when  it  vitiates  tender,  704.  705. 
of  rents  and  profits,  evidence  of,  sufficient  title  in  ejectment,  986. 
of  rent,  is  receipt  of  rents  and  profits,  under  stat.  3  &  4  W.  4,  c.  27, 
s   35. ..1057. 
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RECEIVER, 

appointed  by  Court  of  Chancery,  may  make  demand  within  stat.  4, 

G.  2,  c.  28,  as  to  double  value,  740. 
notice  to  quit  by,  when  good,  1007. 

attornment  to,  creates  tenancy  by  estoppel  with  him,  1071. 
but  not  with  owner  of  estate,  id. 

RECITAL, 

in  family  conveyance,  evidence  of  parentage,  46. 
in  deed,  effect  of,  on  receipt  contained  in  deed,  66. 
admission  by,  76. 

in  deeds,  id. 

in  release,  of  lease,  id. 

in  bill  of  sale,  of  writ,  taking  and  sale  by  sheriff,  id. 

in  charter,  of  former  charter,  id. 

effect  on  other  admissions  in  the  same  deed,  id. 

effect  of  recitals  in  deeds  against  party  claiming  through  them,  id. 
proof  of,  77. 

RECOGNIZANCE, 

to  prosecute,  evidence  of  defendant's  being  prosecutor,  in  action  for 
malicious  prosecution,  868. 

RECORD, 

evidence  by,  3. 

admissions  on,  78.     See  Admissions. 

mode  of  proof  of,  by  office  copy,  98,  112.     See  Office  Copy. 
by  examined  copy,  98,  102. 
by  certified  copy,  99  el  seq.     See  Certified  Copy. 
on  issue  of  nul  tiel  record,  by  production,  108. 

or  by  exemplification,  or  perhaps  by  office  copy,  id. 
variance  in,  may  be  amended,  id. 
of  the  Superior  Courts  under  the  J.  Acts,  109. 

proof  of,  98,  108. 
hearing  of  appeal,  proved  by  production  of,  109. 

if  no  record,  by  minute  book  kept  at  sessions,  id. 
ancient,  lost,  may  be  proved  by  parol,  id. 
rule  of  court  is  not  matter  of,  113. 

cannot  be  withdrawn  without  leave  of  the  court  or  judge,  156,  291, 
292. 

or  written  consent  of  opposite  party,  292. 

mode  of  obtaining  postponement  in  lieu  of  withdrawal  of,  156. 

RECORD  OFFICE, 

copies  of  documents  in,  sealed  witli  seal  of,  are  as  admissible  as  the 
originals,  99. 

RECOVERY, 

how  proved,  110. 

RECOVERY  OF  LAND,  ACTION  FOR, 
substituted  lor  action  of  ejectment,  985. 
a  former  judgment  in  ejectment,  effect  of  in,  193. 
who  is  to  begin,  in,  287. 
execution  in,  immediate  on  filing  affidavit,  296,  297. 

as  to  power  to  stay,  297. 
recovery  in,  no  waiver  of  landlord's  right  to  double  value,  740. 
effect  of  judgment  in,  in  action  for  mesne  profits,  932. 
not  evidence  against  a  stranger,  id. 
but  is  against  person  coming  in  under  defendant,  id. 
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RECOVERY  OF  LAND,  ACTION  FOR—  continued. 

effect  of  judgment  in,  in  action  for  mesne  profits — continued. 
whether  judgment  by  verdict  or  default,  932. 
as  evidence  of  defendant's  possession,  933. 
proceedings  commenced  by  writ,  followed  by  pleadings,  985. 
pleadings  show  plaintiff's  right  to  possession,  id. 

but  not  defendant's  title,  1050. 
general  evidence  for  plaintiff' in,  985. 

where  more  than  one  plaintiff',  jury  must  find  who  entitled,  id. 

to  what  part  of  land  entitled,  id. 

proof  of  sufficient  title — by  mere  possession,  id. 

plaintiff'  must  recover  on  strength  of  his  own  title,  id. 

title  gained  by  Statute  of  Limitations  sufficient,  id. 

mere  possession  is  a  devisable  interest,  id. 

sufficient  against  one  without  better  title,  id. 
lessee  for  years  of  copyholder,  need  not  prove  custom  to  demise 
for  years,  986. 
except  against  the  lord,  id. 
tenant  estopped  from  disputing  landlord's  title,  id. 
estoppel  by  an  award  or  decree  in  amicable  suit,  id. 
by  receipt  of  rents  and  profits,  id. 
title  at  what  time,  id. 

right  of  entry  at  date  of  writ  must  appear,  id. 
plaintiff  may  claim  land  from  prior  date,  id,. 
demand  of  possession  when  necessary,  id. 
title  in  whom,  987. 

all  persons  who  claim  title  should  be  named  in  the  writ,  id. 
judge  at  trial  may  add  names  as  plaintiffs,  91,  id. 
joinder  of  joint-tenants,  co-tenants,  &c. ,  987. 
proof  of  registered  title,  id.     See  Land  Transfer  Acts,  1875,  1897. 
proof  of  title,  legal  estate,  988. 

where  equitable  owner  entitled  to  possession,  sufficient  to  show 
equitable  title,  id. 
mortgagor  may  sue  in  his  own  name,  id. 
in  other  cases  plaintiff  must  show  legal  title,  id. 
legal  estate  when  vested  in  trustees,  and  when  in  c.  q.  t.,  id. 
in  case  of  grants  and  devises  in  trust,  id. 
trust  to  pay  debts,  id.,  989. 

receive  rents  and  profits,  989. 
when  by  devise,  under  1  V.  c.  26,  ss.  30,  31... id. 
presumption  of  surrender  of  terms,  id. 

presumption  of  conveyance  to  c.  q.  t.,  id. 

of  surrender  of  satisfied  terms,  id.,  990. 
Satisfied  Terms  Act,  1845,  (8  &  9  V.  c.  112). ..990. 
estoppel,  991.     See  Estoppel. 

lessee  could  not  bring  ejectment  before  entry,  992. 
surrender  does  not  prejudice  mesne  term,  id. 
title  expired,  id. 

sufficient,  if  title  at  time  of  service  of  writ,  id. 
though  divested  before  trial,  id. 
the  local  description  of  the  premises,  id. 
actual  ouster— ejectment  by  tenants  in  common,  &c,  993. 
plaintiff  must  allege  joint  tenancy,  &c,  and  ouster,  id. 
what  is  evidence  of  ouster,  id 
when  it  may  be  presumed,  id. 
evidence  in  action  by  landlord,  id; 

plaintiff  must  prove  demise  and  its  expiration,  id. 

tenant  cannot  dispute  lessor's  title,  id. 

but  lessee  may  show  defect  of  title  apparent  on  lease  itself,  994. 

plaintiff'  need  not  show  how  defendant  came  into  possession,  id. 
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RECOVERY  OF  LAND,  ACTION  FOR— continued. 

evidence  in  action  by  landlord — continued. 

encroachments  on  adjoining  land  made  by  lessee,  994. 

licensee  on  same  footing  as  tenant,  995. 

payment  of  rent  under  error,  no  estoppel,  id. 

estoppel  must  be  mutual,  334,  id. 

lessor  cannot  avoid  lease  granted  through  fraud,  995. 

effect  of  merger  or  surrender  of  lease,  992,  id. 

by  J.  Act,  1873,  s.  25  (4),  no  merger  where  none  in  equity 
"  995,  996. 
proof  of  the  tenancy,  996. 
tenancy  at  will — demand  of  possession,  id. 

what  constitutes  tenancy  at  will,  id. 

demand  must  be  made,  prior  to  the  date  of  the  writ,  id. 

what  amounts  to  determination  of  will,  id.,  997. 

demand  may  be  made  on  wife  on  premises,  997. 
proof  of  tenancy  from  year  to  year,  id. 

by  payment  of  yearly  rent,  id. 

or  acknowledgment  of  rent  due,  998. 

by  tenant  holding  over  and  paying  rent,  id. 

letting  without  reservation  of  rent  makes  tenancy  at  will,  999. 
whether  instrument  is  lease  or  agreement,  id.     See  Demise. 

when  agreement  for  lease  may  be  relied  on  as  defence,  1001. 
tenancy  when  determinable,  id. 

from  year  to  year,  at  end  of  first  year,  id. 

special  terms  of  tenancy,  id.,  1002. 
notice  to  quit,  when  necessary,  &c,  1002.     See  Notice,  to  Quit. 
forfeiture — proof  of  waiver  of,  &c,  1012  et  scq.     See  Forfeiture. 
re-entry  by  landlord,  1014  et  seq.     See  Forfeiture. 
evidence  in  action  by  heir  of  freehold,  1023  et  seq.     See  Heir. 
proof  of  marriage,  1025  et  seq.     See  Marriage. 
defence,  1034. 

proof  of  illegitimacy,  id.     See  Heir. 

of  will,  145  et  seq.,  1036.     See  Will. 
evidence  in  action  by  devisee  of  freehold  interest.  1037. 
plaintiff's  proofs,  id. 

where  death,  since  Dec.  31st,  1897,  freehold  vests  in  executor  as 
though  leasehold,  id.,  1043,  1048. 

and  vests  in  devisee  on  executors'  assent  only,  1037. 
semhle,  all  the  executors  must  assent,  1043. 
heir  takes  by  devise  and  not  by  descent,  id. 
defence,  id. 
disclaimer,  id. 

whether  by  parol  sufficient,  id. 

must  be  absolute  of  any  estate  in  land,  id. 

acting  as  executor  or  under  trusts  of  will  does  not  affect 
power  of,  id. 
want  of  knowledge  of  contents  of  will,  1038. 

may  be  applied  to  part  only  of  will,  id. 

will  is  good  if  testator  knew  words  used,   notwithstanding 
mistake  as  to  effect,  id. 

where  circumstances  suspicious,  approval  must  be  shown,  id. 
fraud  and  undue  influence,  id. 

collateral  facts  to  show  probability  of,  id. 

what  amounts  to  undue  influence,  id. 
interlineations,  145,  id. 

declarations  of  testator  as  to,  146,  1038. 
incapacity  from  infancy  or  coverture,  1039. 
incapacity  from  idiotcy  or  non-sane  memory,  id. 

onus  of  proving  that  testator  was  competent,  id. 
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RECOVERY  OF  LAND,  ACTION  FOR— continued. 

evidence  in  action  by  devisee  of  freehold  interest — continued. 
incapacity  from  idiotcy  or  non-sane  memory — continued. 

testator  presumed  to  be  of  competent  understanding,  1039. 
should  have  disposing  memory,  id. 
not  rendered  incapable  by  partial  unsoundness,  id. 
in  case  of  temporary  delirium,  id. 
lucid  intervals  in  case  of  madness,  id. 
evidence  by  collateral  facts,  id. ,  1039. 
imbecility,  1040. 
revocation  of  will,  id.     See  Will. 
evidence  in  action  by  devisee  of  leasehold  interest,  1043. 
plaintiff's  proof's,  id. 
what  sufficient  assent  of  executors,  id. 
evidence  in  action  by  devisee  or  heir  of  copyhold,  id.     See  Copyhold. 
by  mortgagee,  1045.     See  Mortgagee. 
by  execution  creditor,  1047.     See  Elegit. 
by  executor  or  administrator,  1048.     See  Executor. 
by  parson,  1049.     See  Parson. 
defence  in,  generally,  1050. 

defendant  in  possession  need  not  plead  his  title,  id. 
sufficient  to  state  that  he  is  in  possession,  id. 
unless  it  depend  on  equitable  right,  id. 
equitable  defences  can  be  set  up,  id. 

persons  not  named  in  the  writ  may  appear  and  defend  as  land- 
lord, id. 
meaning  of  "  landlord,"  id. 
when  tenant  may  show  outstanding  tenancy  in  third  person,  1051. 
Statutes  of  Limitations,  id.     See  Entry,  Eight  of. 

RECTIFICATION, 

of  mistake  under  J.  Acts,  21. 

RECTOR. 

entries  by.  as  to  receipt  of  dues,  evidence  for  successor,  54. 
ancient  documents  in  possession  of,  when  admissible,  104. 

RE-ENTRY.     See  Forfeiture. 

RE-EXCHANGE, 

on  dishonoured  bill,  damages  for,  393,  394. 
definition  of,  394. 

REFEREE, 

what  questions  may  be  referred  to,  281.     See  Practice  at  Trial. 
trial  before,  may  be  ordered  by  court  or  judge,  id. 

to  proceed  de  die  in  diem,  283. 

evidence  at,  to  be  taken,  id. 

attendance  of  witnesses  may  be  enforced  by  subpoena,  id. 

to  be  conducted  as  before  judge  of  High  Court,  id. 
officer  of  the  court,  282. 
has  same  authority  as  judge  in  conducting  trial,  283. 

except  power  to  commit  or  enforce  order,  id. 

may  grant  discovery  or  production  of  documents,  id. 

not  bound  to  take  accounts  as  a  chief  clerk,  id. 

may  enter  judgment,  id. 
may  submit  any  question  to  court  for  opinion,  id. 

either  before  conclusion  or  by  report,  id. 
court  may  require  explanation  or  remit  case  to  him,  id. 

set  aside  judgment  and  enter  it  for  other  party,  id. 
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REFEREE— coniinued. 

has  power  to  fix  peremptory  appointment  for  hearing,  283. 
report  of,  when  requiring  confirmation,  id. 
appeal  to  court  from  award  on  compulsory  reference,  id. 
award  of,   under  consent  order  to  refer  actions  and  all  matters  in 
difference,  is  final,  id. 

REFRESHING  MEMORY, 

of  witness,  178.     See  Witness. 

REGISTER, 

of  bishop,  blank  in,  for  patron's  name,  supplied  by  oral  evidence,  32. 
secondary  evidence  of  will,  146. 
evidence  of  right  of  nomination  to  curacy,  2]  6,  217. 
of  vicarial  endowments,  217. 
proof  of  contents  of,  by  examined  or  certified  copies,  98,  102. 
parish,  no  evidence  of  identity.  126.     See  Identity. 
of  baptism,  id. 

effect  of,  in  evidence,  219. 

memoranda  of  clerk  inadmissible,  id. 
not  proof  of  time  or  place  of  birth,  220. 
nor  as  to  age,  id. 
of  marriage,  126. 

entry  in,  not  the  only  evidence  of  marriage,  2. 
no  evidence  of  identity,  126.     See  Identity. 
photograph  may  be  used  to  identify,  id. 
under  stat.  6  &  7  W.  4,  c.  86.  id. 
in  Scotland  and  Ireland  when  admissible,  128. 
in  India,  129. 

copies  in  books  of  East  India  Company  admissible,  id,. 
in  the  colonies,  id. 
at  sea,  id. 

on  board  H.  M.  ships,  130. 
abroad,  id. 

foreign,  id. 
consular.  &c. ,  id. 
effect  of  in  evidence,  210. 

register  of  ceremonies  at  meeting-house  when  admissible,  220. 
evidence  of  time  of  marriage,  id. 
of  burial,  125,  126. 

effect  of,  in  evidence,  220. 
non-parochial,    within  stats.  3  &  4  Y.   c.   92,  and  21  &  22  V.  c.   25, 

admissible,  127. 
muster-rolls  and  pay  lists,  under  42  &  43  V.  c.  8,  id. 
but  only  in  respect  of  births,  &c.  in  the  U.  K.  prior  to  July  1st,  1879,  id. 
of  births  and  deaths,  under  stats.  6  &  7  W.  4,  c.  86,  id. 
bow  proved,  id.,  128. 

when  admissible  under  stat.  37  &  38  V.  c.  8S...128. 
evidence  of  fact,  but  not  date  of  birth,  &c,  id. 
of  births,  deaths,  and  marriagos  at  s<->ir,  129,  130. 
of  births.  &c,  of  soldiers  abroad,  filed  in  Army  Register  Books,  130. 
of  ship,  proof  of,  131. 
of  navy  office,  evidence  of  death  of  sailor,  213,  214. 

effect  of  in  evidence,  220. 
of  medical  men,  508  et  seq.     See  Surf/eon. 

of  shareholders  of  company  under  Companies  Act,  1862.  .1086.     See 
Joint  Stock  Company. 
evidence  to  fix  defendant  in  action  for  calls,  1087. 
of  company   under  stat.    7  &   S  V.    c.    110. ..1102.     See  Joint  Stock 
Company. 
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REGISTER— continued. 

of  company  under  Companies  Clauses  Consolidation  Act,  1845.  ..1105. 
See  Joint  Stock  Company. 
evidence  to  fix  defendant  in  action  for  calls,  1106. 
of  bills  of  sale,  1180,  1183,  1186.     See  Bill  of  Sale. 

REGISTER  OF  TITLE  TO  LAND.     See  Land  Transfer  Ad,  1875. 

REGISTRAR 

certificate  of,  evidence  of  party  being  solicitor,  505. 

equivalent  to  publication  of  banns,  when,  1029. 

evidence  under  the  Companies  Acts,  1862,  1877..  1085. 
in  bankruptcy,  signature  of,  judicially  noticed,  82. 
probates,  &c,  may  be  granted  by  district,  when,  1135. 

REGISTRATION 

of  births,  deaths  and  marriages,  127.     See  Register. 
of  building  for  marriages,  how  proved,  128.     See  Marriage. 
necessary  to  entitle  medical  man  to  recover  fees,    508  et  seq.     See 
Surgeon. 

so  as  to  dentist,  510. 

so  as  to  veterinary  surgeon,  with  exception,  id. 
vendee  of  shares  bound  by  custom  of  Stock  Exchange  to  procure, 

570.     See  Shares. 
of  company  under   Cos.    Act,    1862. ..1084.    1085.     See   Joint  Stock 
Company. 
under  stat  7  &  8  Vict.  c.   110... 1102.     See  Joint  Stock 
Company. 
of  transfers  of  shares  under  Cos.  Act,  1862... 1087,  1091. 

Cos.    Clauses   Consolidation   Act,    1845... 
1106,  1109.      See  Joint  Stock  Company. 
of  bills  of  sale,  1180,  1183,  1186.     See  Bill  of  Sale. 

REGULARITY, 

presumption  as  to,  in  acts  and  appointments,  43.     See  P?-esiimption. 
in  execution  of  corporation  deed,  132. 
REGULATIONS, 

Queen's,  for  government  of  army,  not  judicially  noticed,  84. 
concerning  navigation  of  ships,  770,  771.     See  Negligence. 

RELATION, 

possession  by,  sufficient  to  support  trespass,  917.     See   Trespass. 

RELATIONSHIP, 

of  declarant  must  be  proved  before  evidence  is  admissible  in  pedigree 
cases,  47.     See  Hearsay. 

RELEASE, 

stamp  on,  274. 

a  defence  in  contract,  694. 

must  be  specially  pleaded,  id. 

of  one  joint  and  several  debtor,  a  discharge  of  all,  id: 
unless  qualified,  id. 

or  taking  effect  under  the  Bky.  Act,  1883. ..695. 
supported  by  unqualified  covenant  not  to  sue,  id. 

aliter,  in  cases  of  covenant  by  one  of  several  joint  creditors, 
where  action  by  all,  id. 
or  of  covenant  not  to  sue  for  certain  time,  id. 

unless  founded  on  valuable  consideration,  id. 
fraud  practised  on  the  releasor  must  be  replied,  id. 
what  amounts  to  such  fraud,  id. 
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REMAINDERMAN, 

may  take  advantage  of  judgment  for  another  remainderman,  103,  194. 
admittance  to  copyhold  of  tenant  for  life  is  admittance  of,  1044. 

REMANET, 

where  cause  made,  a  subpccnd  must  be  re-sealed  and  re-served,  156. 

REMOVAL, 

fraudulent,  1069.     See  Replevin. 

RENT.     See  Use.  and  Occupation. 

amount  of,  reserved  in  lease  cannot  be  proved  orally,  '2. 

but  the  fact  of  there  being  a  lease,  not  produced,  and  the  amount 
of  rent  paid  may  be  so  proved,  996. 
presumption  of  payment  of,  from  receipt  of  later  arrears,  33,  36. 

of  quit  rent   to  lord  of  manor,   from  long 
payment  of  small  unvaried  rent,  38. 
action  for,  332,  et  seq.     See  Use  and  Occupation. 
when  payment  will  be  evidence  of  rent  service  and  not  of  rent-charge, 

334. 
receipt  of,   from  under-tenant,   proof  of  use  and  occupation  by   re- 
ceiver, 336. 
suspension  of,  by  eviction,  341.     See  Eviction. 
wrongfully  paid,  when  recoverable,  606. 
whether  reserved  by  deed  or  parol  is  of  same  degree  as  specialty  debt, 

685,  692. 
payment  of,  evidence  to  charge  party  as  assignee  in  covenant,  719. 
action  for,  under  indenture  of  demise,  720. 

under  J.  Act,  1873,  mortgagor  may  sue  for  rent  of  land  mort- 
gaged, which  he  is  allowed  by  mortgagee  to  enjoy.  307. 
covenant  lies  by  lessor,  or  grantee  of  his  reversion  against  lessee  on 
his  covenant  to  pay,  720. 
but  action  may  be  in  form  of  debt  for  rent  reserved.  721. 
■covenant  does  not  lie  by  lessor  who  has  assigned  his  reversion,  720. 

unless  reversion  in  part  only  of  land  assigned,  id. 
evidence  on  denial  of  demise,  721. 

proof  of  demise,  id. 
defence,  id. 

payment,  id. 

to  plaintiff  or  another  by  his  appointment,  id. 

agreement  that  debt  due  from  plaintiff  to  defendant  shall  go 

in  satisfaction,  id. 
when  sums  expended  in  repairs  sufficient,  id. 
compulsory  payment  of  charge  on  the  land,  id. ,  1072. 
must  be  specially  pleaded,  721. 
readiness  to  pay  on  the  land,  722. 
Stat,  of  Limitations,  711,  id. 
fraud,  722. 
remedies  for,  how  affected  by  Stat,  of  Limitations,  711,  et  seq. 
forbidding  plaintiff's  tenant  to  pay,  no  breach  of  covenant  for  quiet 

enjoyment,  736. 
evidence  in  action  of  debt  for  double,  741.   See  Double,  Rent,  Action  for. 
distress  for,  action  for  wrongful,  878  et  seq.     See  Distress ;  Excessive 

Distress  ;  Illegal  Distress ;  Irregular  Distress. 
proof  of  rent  due  in  action  for  excessive  distress,  879. 

distress  must  be  excessive  with  reference  to  rent  due,  S80. 
payment  of,  to  common  agent,  evidence  of  joint  title  in  ejectment.  987. 
under  error,  no  estoppel  in  ejectment,  995. 
a  proof  of  tenancy  from  year  to  year,  997. 
evidence  of  commencement  of  tenancy,  1006. 
to  third  person,  when  a  forfeiture,  1011. 
R. — VOL.  II.  3  C 
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RENT — continued. 

confirmation  of  defective  lease  by  accepting,  with  receipt,  &c,  998. 

variation   in,    during   tenancy,    not    alone   creates    a    new   tenancy,. 
1005. 

acceptance  of,  after-accruing,  waiver  of  notice  to  quit,  1010. 
when  a  waiver  of  forfeiture,  1019. 

evidence  in  action  for  recovery  of  land  on  breach  of  condition  for  non- 
payment of,  1014.     See  Recovery  of  Land. 

tender  of,  prevents  accruing  of  forfeiture  for  non-payment,  1022. 

when  proceedings  may  be  stayed  in  ejectment  for  non-payment,  id. 

receipt  of,  by  ancestor,  evidence  of  seisin  in  fee,  1024. 

definition  of  word,  in  stat.  3  &  4  W.  4.  c.  27. ..1051. 
meaning  of,  in  sects.  2,  8,  9. ..1058,  1059,  1063. 

avowry  for,  in  replevin,  3  067.     See  Replevin. 

elfect  offender  of,  on  distress  for,  1075,  1076.     See  Replevin. 

RENT  CHARGE, 

action  of  debt  may  now  be  brought  to  recover,  333. 
but  not  against  tenant  for  years  in  occupation,  id. 
nor  against  official  liquidator  of  company,  id. 
what  evidence  of  rent  service,  not  of  rent  charge,  334. 
seems  not  to  be  within  the  Lodgers'  Goods  Protection  Act,  891. 
created  by  will,  enforceable  within  12  years  of  testator's  death,  1059. 

REPAIRS, 

liability  to,  of  county  bridge,  provable  by  reputation,  49. 

want  of,  no  defence  in  action  for  use  and  occupation,  342. 

action  for  not  repairing,  346.     See  Waste. 
when  obligation  to  repair  implied,  id. 

of  ship,  goods  sold  to  defra}1-,  not  loss  by  perils  of  the  sea,  430. 
liability  for,  581. 

of  house,  liability  of  tenant  in  common  to  co-tenant  for,  done  by  co- 
tenant,  590. 

proof  of  breach  of  covenant  to  repair,  727  et  seq.     See  Covenant. 

landlord  not  bound  to  do,  without  notice,  732. 

grantee  of  private  way  must  do,  812. 

of  pew,  done  by  owner  of  house,  evidence  of  annexation,  828. 

effect  of  notice  to  repair  under  covenant  to  repair  within  3  months, 
1017,  1018. 

when  notice  to  repair  is  a  waiver  of  forfeiture,  for  non-repair,  1021. 

offences,  who  is  liable  for,  1075. 

REPLEVIN,  ACTION   OF, 

right  to  begin  in,  286. 

whether  recovery  in,  a  defence  in  action  for  excessive  distress  for  same 

taking,  881. 
judgment  in,  for  plaintiff,  vests  property  in  goods  in  defendant,  952. 
lies  for  goods  unlawfully  taken,  1066. 

as  goods  for  poor  rates,  id. 

but  not  where  rate,  good  on  its  face,  is  made  on  person  iu 
occupation,  id. 
not  confined  to  goods  taken  by  way  of  distress,  id. 
general  issue  by  statute,  id.,  1067.     See  Not  Guilty  by  Stahite. 
explanation  of  avowry  and  cognizance,  1067. 
effect  of  old  pleas  of  non  cepit,  or  ccpit  alio  loco,  id. 
property  in  defendant  or  stranger,  id. 

plaintiff  may  prove  property  in  part  of  the  goods,  id. 
avowry  for  rent,  id. 

inquiry  under  stat.  17  C.  2,  c.  7,  s.  2,  id. 
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REPLEVIN,  ACTION  OY- continued. 
avowry  for  rent — continued. 

avowant  must  prove  rent  in  arrear  and  value  of  goods,  1067. 
stats.  32  H.  8,  c.  37,  and  3  &  4  W.  4,  c.  42,  id. 

enable  executors,  &c,  to  distrain  for  rent  due  to  testator,  id. 
as  tenant  pur  autre  vie,  or  his  executors,  &c,  notwith- 
standing determination  of  his  estate,  id.,  1068. 
so  executors,  &c,  of  tenant  for  life,  1068. 
may  be  pleaded  generally,  under  stat.  11  G.  2,  c.  19,  s.  22,  id. 
and  defendant  may  recover  for  as  much  as  he  proves  due,  id. 
six  years'  arrears  of  rent  only,  recoverable,  id. 
avowry  for  distress  after  end  of  tenancy  (stat.  8  A.  c.  18),  id. 
must  be  specially  pleaded,  id. 

by  landlord's  executors  (stat.  3  &  4  W.  4,  c.  42,  s.  38),  id. 
on  tenant's  executors  or  administrators,  id. 
avowry  for  distress  on  goods  fraudulently  removed,  1069. 
must  be  specially  pleaded,  1068. 

landlord  has  30  days  to  follow  and  distrain  goods  (stat.  11  G.  2, 
c.  19,  ss.  1,  2),  1069. 
and  may  break   into  house,  &c,   in   presence  of  constable 
(s.  7),  id. 
rent  must  be  due  at  time  of  removal,  id. 

but  need  not  be  in  arrear,  id. 
removal  need  not  be  secret  if  fraudulent,  id. 
fraud  a  question  for  jury,  id,. 
landlord  can  only  seize  goods  of  tenant,  id. 
not  sufficient  that  tenant  has  equity  of  redemption  in  them,  id. 
when  goods  can  be  followed,  after  end  of  term,  id.,  1070. 
evidence  on  denial  of  tenancy  of  plaintiff,  1070. 
proof  of  demise,  at  fixed  rent.  id. 

rent  if  definitely  fixed  may  fluctuate  in  amount,  id. 
agreement  for  lease  specifically  enforceable  against  tenant 
sufficient,  id. 
but  no  other  agreement  for  lease,  id. 

unless  occupation  and  payment  of  rent  thereunder, 
id. 
where  lease  void  by  stat.  8  &  9  V.  c.  106,  id. 
effect  of  attornments  and  agreements  for  tenancy,  between  mort- 
gagor and  mortgagee,  1071. 
under  Bills  of  Sale  Act,  1878. ..1182,  1191. 
of  attornment  and  payment  of  rent  to  receiver,  1071. 
on  demise  by  one  joint  or  co-tenant  to  another,  id.    1072. 
tenant  holding  on  under  stat.  14  &  15  V.  c.  25. ..1072. 
variance  in  terms  of  tenancy,  id. 
plaintiff  cannot  dispute  landlord's  title,  id. 

unless  he  came  in  under  another,  and  paid  rent  in  mistake, 

id. 
but  he  may  show  the  title  expired,  id. 
estoppel  must  be  mutual,  334,  1073. 

whether  binding  on  third  person  owning  goods  seized,  1072. 
if  administrator  lease  term  of  deceased,  his  executors   cannot 

distrain,  1073. 
whether  termor  who  has  let  for  all  Ins  term  can  distrain,  id. 
plaintiff  may  show  an  actual  eviction  or  surrender,  id. 

or  defendant's  title  to  rent  service  extinguished  by  Stat,  of 
Limitation,  id. 
evidence  on  denial  of  rent  being  in  arrear,  id, 
when  payable  in  advance,  id. 
compulsory  payment  to  superior  landlord  may  be  shown,  id. 


though  he  has  allowed  time,  id. 


o 
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REPLEVIN,  ACTION  OF— continued. 

evidence  on  denial  of  rent  being  in  arrear — contin  tied. 

payment  by  lodger  is  payment  to  mesne  landlord,  1073. 

of  taxes  and  rates  which  landlord  is  liable  to  pay,  id. 
demand  without  actual  payment  insufficient,  id. 
delivery  of  bill  or  note  for  rent  no  answer  unless  taken  as  pay- 
ment, 1074. 
but  evidence  of  agreement  by  landlord  to  suspend  distress,  id. 
agreement  to  take  interest  on  rent  no  answer,  id. 
evidence  on  traverse  of  authority  to  distrain,  id. 
defendant  must  prove  his  authority,  id. 
recognition  of  act,  equivalent  to  prior  command  even  after  action 

brought,  id. 
one  joint-tenant  can  distrain  as  bailiff  of  co-tenant,  id. 

secus,  as  to  tenant  in  common,  id. 
corporation  can  appoint  bailiff  without  deed,  id. 
mortgagor  distraining  for  himself  may  justify  as  mortgagee's 

bailiff,  id. 
so  assignee  of  equity  of  redemption,  id. 
where  person  may  justify  as  bailiff  of  another,  id. 
warrant  of  distress  directed  to  two,  may  be  executed  by  one,  id. 
bailiff  withdrawn  cannot  sell  goods  to  defray  his  charges,  id. 
evidence  on  other  replies  showing  illegality  of  the  distress,  id. 
evidence  on  avowry  for  damage  feasant,  id. 

defendant  must  set  up  his  title  specially  by  the  avowry,  id. 
where  defendant  pleads  that  locus  in  quo  is  his  soil  and  freehold, 

id.,  1075. 
where  plaintiff  pleads  right  of  common,  way,  &c,  1075. 
straying  of  cattle,  owing  to  defect  of  fences,  id. 
rule  as  to  obligation  to  repair  fences,  id. 

in  case  of  prescriptive  obligation,  notice  not  required,  id. 
locomotive  engine  may  be  distrained  damage  feasant,  id. 
evidence  on  tender,  id.     See  Tender. 
no  provision  for  payment  into  court  in,  744,  1076. 
Statute  of  Limitations,  id. 
damages,  id. 

when  chattels  delivered,  damages  usually  expenses  of  replevin 
bond,  id. 
but  special  damage  may  be  recovered,  id.,  1077. 
when  plaintiff  should  obtain  certificate  of  good  ground  of  action,  1077. 
maintainable  against  justice  issuing  warrant  of  distress,  1126. 

REPLEVIN  BOND, 

provisions  of  County  Coui-ts  Act,  1888,  as  to,  743. 

registrar  of  county  court  authorized  to  "  approve  of,"  id. 

and  to  take  security  to  bring  action  either  in  superior  or 

county  court,  744. 
security  to  be  bond  with  sureties,  or  a  deposit,  id. 
defendant  may  remove   replevin   suit    from    county   court    by 
certiorari,  id. 
bond  to  be  executed  before  judge  or  registrar,  id. 
denial  of  execution,  id. 

must  be  proved  by  attesting  witness,  id. 
bond  now  requires  stamp,  248,  249,  id. 
forfeiture  of  the  bond,  745. 
by  delay,  id. 

abatement  of  suit  by  death  of  distrainee,  is  an  excuse,  id. 
damages,  id. 

REPLY, 

right  of,  288.     See  Practice  at  Trial. 


Index.  1461 

REPORT.     See  Charity  Commissioners. 

of  Irish  judge  to  Irish  Court,  ou  application  to  set  aside  Terdict, 
evidence  between  parties,  123. 
proveable  by  verified  shorthand  note,  id. 
of  proceedings  in  courts  of  justice,  when  privileged,  852,  858.     See 
Defamation. 

REPRESENTATION.     See  Misrepresentation. 

in  charter-party,  effect  of,  461.     See  Affreightment. 
when  amounting  to  warranty  on  sale  of  goods,  485. 
action  for  false,  829.     See  Deceit. 
as  to  authority  of  secretary  of  company  to  make,  1082. 

REPUTATION.     See  Hearsay. 

REQUEST, 

proof  of,  in  action  for  money  paid,  586.     See  Money  Paid,  Action  for. 
cause  of  action  arising  on,  when  Stat,  of  Limitations  begins  to  run, 
674. 

RESALE, 

right  of,  by  seller,  in  action  for  not  accepting  goods,  S.  of  G.  Act, 

1893,  s.  48  (3,  4),  534. 
right  of,  by  unpaid  seller  of  goods,  s.  39  (1)  (c),  972. 

by  buyer  does  not  affect  seller's  lien  or  stoppage  in  transitu,  s.  47, 

975. 
by  seller  or  buyer  in  possession  of  goods,  when  protected,  s.  25 
(12),  945.     See  Factors  Act,  1889. 

RESCISSION  OF  CONTRACT. 

by  purchaser  of  real  property,  326  ct  scq.     See  Vendor ;    Vendee. 
when  purchaser  of  horse  with  warranty  may  rescind  contract,  484,  485. 
on  seller  refusing  inspection  of  bulk  sold  by  sample,  537,  538. 
defence  of,  to  action  of  contract,  695. 
may  be  by  parol  before  breach,  id. 

invalid   oral   agreement   to  vary  contract   good  under  Stat,   of 
Frauds,  does  not  operate  by  way  of,  696. 
divesting  of  property  by,  938. 

RES  GESTAE, 

declarations   when    admissible   as   part   of,   53.       See   Declarations ; 
Hearsay. 

RESIDENCE, 

ignorance  of  drawer's  may  excuse  notice  of  dishonour  of  bill,  388. 

See  Notice  of  Dishonour. 
of  parties  immaterial  after  marriage  has  taken  place,  1028,  1030,  1033. 

RESTRAINT  OF  TRADE.     See  Illegality. 

RETAINER, 

of  solicitor,  how  proved,  496.     See  Solicitor. 
by  executor,  1151.     See  Executor. 

RETURN, 

of  premium  on  policy  of  insurance,  447.     See  Insurance. 

of  sheriff,  prima  facie  evidence  of  facts  therein  stated,  875. 

of  goods  may  be  shown  in  mitigation  of  damages  in  trover,  981.     Sea 

Conversion  of  Goods. 
evidence  in  action  against  sheriff  for  a  false,  1207  ct  scq.     See  Sheriff. 

REVENUE  OFFICERS.     See  Officer. 

money  extorted  by,  may  be  recovered  back,  608. 
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REVERSION, 

assignee  of.     See  Assignee  of  Reversion. 

parol  contracts,  made  after  Dec.  31st,  1881,  with  reference  to   the 

land  now  run  with,  348,  716. 
lessor  cannot  sue  after  lie  has  assigned  his,  716,  717. 

nor  can  he  re-enter,  1013. 

hut  termor  demising  for  his  whole  term  may,  id. 
grantee  of  part  of,  has  henefit  of  covenants,  716,  id.,  1014. 

and  of  conditions,  id. 
action  for  injury  to,  748  el  seq.     See  Nuisance. 

expectant  on  mortgage  for  years,  is  legal  assets  in  hands  of  the  heir 
or  devisee,  1156. 

REVERSIONER, 

verdict  for  or  against  lessee,  for  life  or  years,    not  evidence  for  or 
against,  194. 

may  sue  for  nuisance  injurious  to  reversion,  748.     See  Nuisance. 
though  the  nuisance  may  be  easily  removed,  id. 

may  sue  for  obstruction  of  light  and  air,  802. 

can  sue  for  obstruction  of  way,  only  if  permanent,  811. 

not  bound  by  right  of  way  enjoyed  for  '20  years  over  land  in  posses- 
sion of  lessee,  818. 

cannot  have  trespass  before  entry,  917. 

title  of,  cannot  be  disputed  by  tenant  who  has  paid  rent  to   pre- 
decessor in  title,  904. 

waiving  forfeiture  shall  have  new  right,  1053. 

REVOCATION, 

by  notice  of  death  of  drawer  of  cheque,  of  banker's  authority  of,  to 

pay,  406. 
by  death  of  guarantor,  of  guarantee,  479. 

of  principal,  of  authority  to  agent,  1152.     See  ExeciUor  and 
Administrator. 
of  will,  1040  etseq.     See  Will. 

RIGHT  OF  ACTION, 

where  it  accrues  under  the  Statutes  of  Limitations,  673.    See  Limita- 
tions, Statutes  of. 

RIGHT  OF  ENTRY.     See  Entry,  Right  of. 

RIGHT  OF  WAY, 

how  proved,  811  ct  seq.     See  Way. 

RIOT  (DAMAGES)  ACT,  1886,  stat.  49  &  50  V.  c.  38, 

compensation  to  persons  for  damage  by  riot,  s.  2  (1),  1168. 
where  propt-rty  insured,  s.  2  (2),  id. 
claims  to  be  made  to  police  authority,  s.  3  (1),  id. 
power  of  Secretary  of  State  to  make  regulations,  s.  3  (2),  id. 
person  aggrieved  may  sue  where  police  authority  do  not  award  suffi- 
cient compensation,  s.  4  (1),  1169. 
payment  of  compensation  out  of  police  rate,  s.  5,  id. 
application  of  Act  to  wreck  and  machinery,  s.  6,  id. 
claimants  in  the  case  of  churches,  public  institutions,  &c,  s.  7,  id. 
"person"  includes  corporation,  s.  9,  id.,  1170. 

and  "house,"  any  premises  appurtenant,  1170. 
any  matter  thereunder  done  by  quarter  sessions  now  transferred  to 

County  Council,  id. 
regulations  made  under,  s.  3  (2),  id. 
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RIOT  (DAMAGES)  ACT,  1886,  stat.  49  k  50  V.  e.  38— continued, 
claims  to  be  in  writing  on  prescribed  form,  1170. 

and  delivered  within  II  days,  unless  enlarged  to  21  days,  id.. 
what  to  specify,  id. 
how  to  be  verified,  id. 

form  of  awards,  1171. 

to  apply  to  wreck  and  machinery,  id. 
what  plaintiff  must  prove,  id. 
interest  of  the  plaintiff,  id. 

whether  dissenters'  meeting  bouse  is  within  s.  7,  id. 
the  offence,  id. 

what  constitutes  a  riot,  id. 
riotous  assembly  within  s.  2(1),  need  not  be  in  a  public  place,  id. 

committed  within  police  district,  1172. 
compliance  with  Secretary  of  State's  regulations,  id. 
refusal  or  failure  of  police  authority  to  fix  compensation,  id. 
amount  of  damage,  id. 

provocation  by  claimant  'nay  disentitle  him  to  damages,  id. 
when  judge  is  to  direct  costs  as  between  solicitor  and  client,  id. 

RIOTERS,  1168.     See  Riot  {Damages)  Act,  1886. 

RISK, 

inception  and  end  of,  420.     See  Insurance. 

RIVER, 

public  navigable,  presumption  of,  35. 

acts  of  ownership  over  part  of,  86. 

presumption  of  ownership  of,  919. 

separating  parishes,  medium  filum  presumed  boundary,  920. 

ROAD, 

rule  of,  what  it  is,  767. 

presumption  as  to  ownership  of  soil  of,  918. 

ROLL  OF  SOLICITORS, 

effect  of  signing,  498. 

evidence  of  persons  being  on,  505,  838. 

ROLLS  OF  MANOR      See  Court  Rolls. 

ROYAL  COLLEGE  OF  PHYSICIANS.     See  Physician, 

RULE  OF  COURT.     See  Order  of  Court. 

RULES, 

of  bankruptcy  courts  judicially  noticed,  82. 

lor  government  of  the  army  not  judicially  noticed,  84. 

and  regulations  of  the  Stock  Exchange.  669  et  seq. 

RULES  OF  SUPREME  COURT  OF  JUDICATURE,  1883, 

replace  all  former  rules  except  R.  <!.  H.  T.  1853,  it.  44 — 49. ..1. 

where  no  other  provision  former  procedure  is  in  force,  id, 

service  of  notice  to  produce,  proved  by  affidavit,  8. 

notice  to  produce  documents  referred  to  in  pleadings  under,  13,  275. 

document  inadmissible  if  not  produced,  14. 
admission  under,  62,  73,  304. 

notice  to  admit,  73. 
form  of,  74. 

certificate  of  reasonable  refusal  to  admit  given  at  trial,  30. 

what  is  reasonable  refusal,  id. 
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RULES  OF  SUPREME  COURT  OF  JUDICATURE,  1883— continued. 

payment  of  money  into  court,  75,  76.     See  Payment  of  Money  into 

Court. 
admissions  on  the  record,  78,  79. 
particulars  under,  88. 
variances  to  be  amended,  90,  108. 
local  venue  abolished  unless  required  by  statute,  since  Aug.  11th, 

1875. ..94. 
office  copies  of  judgments,  &c,  how  far  admissible  in  evidence,  98. 

See  Office  Copies. 
judgments  under,  108. 

mode  of  entering,  109. 
pleadings  to  be  delivered  to  officer  on  entering  action,  111. 
equivalent  to  postea,  under,  id. 
writ  of  summons,  proof  of,  id.     See  Writ. 

action  commenced  by,  670. 
renewal  of,  id.     See  Writ. 
interrogatories  under,  116. 
answers  to,  proof  of,  id. 
use  of,  at  the  trial,  id. 
evidence  at  trial  in  general  to  be  oral,  155. 

but  affidavit  evidence  may  sometimes  be  used,  187.  See  Affidavit. 
causes  of  action  united  in  one  action  may  be  tried  separately,  281. 
course  of  trial  before  referee,  283.     See  Practice  at  Trial ;  Referee. 
plaintiff  cannot  withdraw  record  or  discontinue  without  leave,  291. 
nor  elect  to  be  nonsuit,  292. 

so  defendant  cannot  withdraw  defence  without  leave,  id. 
effect  of  opposite  party  not  appearing  at  trial,  id. 
judgment  by  default  may  be  set  aside  within  six  days,  id. 

if  through  inadvertence,  usually  on  paying  costs  wasted,  id. 
amendment  of  pleadings  and  writ,  id.  ct  seq.     See  Amendment. 

of  parties  in  case  of  misjoinder  and  non-joinder,  90.     See 
Amendment. 
adjournment  of  trial,  295. 
entering  judgment,  must  be  an  order  of  court  or  judge,  296. 

what  orders  may  be  made,  id. 
execution  issues  immediately  after  judgment,  id. 
unless  stayed,  id. 

but  where  judgment  to  recover  land,  on  filing  affidavit,  id.,  297. 
order  for  delivery  of  specific  chattels,  545,  983,  984. 
pleadings  to  set  out  summary  of  facts,  309. 

with  particulars  in  certain  cases,  88,  309. 
right  to  plead   (i  not  guilty  by  statute  "   reserved,    309.      See   Not 
Guilty  by  Statute. 
how  pleaded,  310. 
facts  alleged  and  not  denied,  taken  to  be  admitted,  78,  309. 

except  damages,  76,  78,  310. 
conditions  precedent,  the  performance  of  which  is  to  be  contested,  to 
be  alleged,  78,  309. 
of  others,  the  allegation  of  performance  is  implied,  id. 
opposite  party  must  plead  matters  on  which  he  relies,  to  show  action 
does  not  lie,  id. 
or  transaction  void,  id. 

or  likely  to  take  opposite  party  by  surprise,  id. 
or  raise  other  issues  of  fact,  e.g.,  fraud,  &c,  id. 
1 'leading  not  to  raise  a  new  ground  of  claim  inconsistent  with  former 

one,  309. 
defences.  651  et  seq.     See  Table  of  Contents. 

must  not  be  general,  must   deal  specifically  with  the  facts,  78. 
309. 
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RULES  OF  SUPREME  COURT  OF  JUDICATURE,  1883— continued. 

defences — continued. 

special  rules  as  to,  in  actions  of  contract,  651 
in  abatement  abolished,  91,  310. 

denial    of   character  in  which   party   claims,  must   be   pleaded 
specially,  651. 

so  alleged  constitution  of  partnership  firm,  id. 
reply  may  join  issue,  except  where  counter-claim,  309,  310. 
effect  is  denial  of  every  material  allegation,  310. 
so  where  no  reply  delivered,  id. 
denial  of  allegations  of  fact  alleged,  not  to  be  evasive,  id.. 
of  contract,  denied  in  fact  only,  id. 

not  of  sufficiency  in  law   under  Stat,    of  Frauds  or  other- 
wise, 309. 
except  objections  under  Stamp  Acts,  224. 
new  assignments  replaced  by  an  amendment  or  reply,  310. 
points  of  law  to  be  raised  by  pleading,  id. 
damages  to  be  assessed  to  time  of  assessment  where  cause  of  action 

continuing,  311. 
right   to  set   up    set-off  and   counter-claim,  696.      See  Set-off  and 

Counter-claim. 
in  libel  and  slander  notice  of  evidence  in  mitigation  of  damages,  &c., 

must  be  given,  unless  truth  pleaded,  863. 
action  for  recovery  of  possession  of  land  substituted  for  action  of 

ejectment,  985.     See  Recovery  of  Land. 
defence  denying  that  plaintiff  can  sue  in  representative  capacity,  must 

be  specific,  651. 
claims  by  and  against  executors  and  administrators  when  to  be  joined 

with  claims  against  them  personally,  1138, 
1143.     See  Executors. 
husband  and  wife  may  be  joined  with  claims 
by  or  against  either  separately,  1157.     Sec 
Husband  and  Wife. 
action  does  not  abate  where  the  right  survives  upon  the  death  of 

sole  plaintiff  or  defendant,  1140,  1154. 
married  women,  how  to  sue  and  defend,  1159,  1164. 
practice  in  interpleader,  1212.     See  Interpleader. 


SAILOl'f.     See  Seaman. 

ST.  LEONARDS'  (LORD)  ACTS:  stats.  22  k  23  V.  c.  35,  and  23  k  24  V. 
c.  38.     See  Table  of  Statutes. 

SALE, 

of  goods.     See  Sale  of  Goods. 

of  real  property,  311.     See  Vendee;   Vendor. 

conditions  of.     See  Conditions  of  Sale. 

bill  of.     See  Bill  of  Sale ;  Bills  of  Sale  Act,   1878,  1882. 

of  lease  under  execution,  no  breach  of  covenant  not  to  assign,  723. 

SALE  OF  GOODS, 

Sale  of  Goods  Act,  1893,  56  k  57  V.  c.  71. ..517. 
interpretation,  s.  62  (1),  id. 
when  thing  done  "  in  good  faith,"  s.  62  (2),  id. 

person  "  deemed  to  be  insolvent,"  s.  62  (3),  id. 
goods  "  in  deliverable  state,"  s.  62  (4),  id. 
"  month"  means primd  facie  calendar  month,  s.  10  (2),  id. 
right,  duty,  &c,  arising  under  contract  may  be  varied,  s.  55,  id.. 
reasonable  time  is  a  question  of  fact,  s.  56,  id. 
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SALE  OF  GOODS— continued. 

Sale  of  Goods  Act,  1893,  56  &  57  V.  c.  71— continued. 

right  duty  or  liability  may  be  enforced  by  action,  s.  575...  17. 

rules  of  bankruptcy  to  apply,  s.  til  (1),  518. 

and  rules  of  common  law  and  law  merchant,  unless  inconsistent 

with  act,  s.  61  (2),  id. 
not  to   affect   acts  relating  to  bills   of  sale,  or  sale  of  goods, 

not  expressly  repealed,  s.  61  (3),  id. 
Act  not  to  apply  to  mortgage,  pledge,  charge,  or  security,  s.  61  (4),  id. 
contract  of  sale,  s.  1,  id. 
how  made,  s.  3,  id. 
agreement  to  sell,  s.  1,  id. 
existing  or  future  goods,  s.  5,  id. 
goods  which  have  perished,  s.  6,  id. 

before  sale,  but  after  agreement  to  sell,  s.  7,  id. 
agreement  to  sell  at  a  valuation,  s.  9,  id. 
when  condition  to  be  treated  as  warranty,  s.  11... 483,  519. 
duties  of  seller  and  buyer,  s.  27,  519. 
payment  and  delivery  concurrent  conditions,  s.  28,  id. 
delivery  of  wrong  quantity,  s.  30.  id. 
interest  and  special  damages,  s.  54,  id. 

the  contract,  when  made  by  correspondence,  311, 312, 315d  setj..  520. 
when  complete,  id. 

acceptance  must  be  unconditional,  316,  520. 
by  telegram,  sender  not  liable  for  mistake,  520. 
when  within  the  Stat,  of  Frauds,  s.  4,  id.     See  Statute  of 
Frauds. 
S.  of.  G.  Act,  1893,  s.  4... 522. 

sale  of  goods  of  the  value  of  10/.,  s.  4  (1),  id. 
whether  existing  or  future,  s.  4  (2),  id. 
acceptance  defined,  s.  4  (3),  id. 
1  replaces  Stat,  of  Frauds,  s.  17,  and  9  G.  4,  c.  14,  id. 
contracts  within  the  section,  id. 
sale  of  existing  or  future  goods  is  within  it,  id. 

so  is  a  sale  by  auction,  id. 
sale  of  shares  of  joint  stock  bank  not  within,  id. 

nor  sale  of  shares  in  a  canal  or  railway  company,  id. 
mining  shares,  id. 
foreign  stock,  id. 
sale  of  timber  and  growing  crops,  where  not  an  interest  in  land, 

may  be  within,  id. 
trees  lying  felled  are  within,  id. 

contract  for  work  and  materials  is  not  within,  id.,  523. 
if  substance  of  contract  be  goods  sold  and  delivered  by  one  party 

to  the  other,  it  is  within,  523. 
agreement  for  sale  of  chattel,  and  collateral  matter,  id. 
acceptance  and  receipt  within,  id. 

acceptance  defined  by  s.  4  (3),  522,  id. 

different  from  that  necessary  to  bind  buyer  to  pay,  523. 
taking  a  sample  may  be  sufficient,  id. 
must  be  a  delivery  and  acceptance,  id. 
what  not  a  sufficient  acceptance,  id. 

if  plaintiff  has  not  parted  with  goods  so  as  to  lose  lien,  id. 
by  delivery  to  wharfinger,  id. 

on  board  ship  at  freight  port  chartered  by  purchaser,  id. 
by  directing  third  person,  in  whose  possession  the  goods  are 

to  pack  them,  524. 
by  marking  and  measuring  goods  at  shop,  id. 
buyer  receiving  delivery  order,  id. 
by  work  done  on  unfinished  cart  by  order  of  defendant,  id. 
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S.  of  G.  Act,  1893,  s.  4 — continued. 

what  not  a  sufficient  acceptance — continued. 

goods  sent  by  carrier  named  by  vendee,  and  rejected,  524. 
what  a  sufficient  acceptance,  id. 

constructive  acceptance  hy  acquiescence,  id. 

cases  on  goods  sent  by  carrier,  id. 

resale  by  buyer,  id.,  525. 

buyer  receiving  and  keeping  bill  of  lading,  525. 

although  at  time  of  delivery  terms  of  sale  disputed,  id. 
cases  held  to  constitute  acceptance  and  receipt,  id. 
goods  remaining  in  possession  of  seller  as  bailee  for  buyer,  id. 
changing  a  stable  of  a  horse  by  order  of  the  buyer,  id.,  526. 
cases  modified  by  s.  41  (2),  52*3,  526,  972. 
lending  horse  to  seller  after  contract  completed,  526. 
casks  warehoused  by  seller,  at  buyer's  request,  id. 
wool  put  in  warehouse  of  third  party,  and  weighed  and  packed 

by  order  of  buyer,  id. 
dealing  with  goods  in  buyer's  possession  at  sale,  and  account 

rendered  by  him  to  seller,  id. 
oiler  to  sell  to  third  party,  id. 
wrongful  taking  by  buyer  will  not  bind  seller,  id. 
need  not  be  actual  delivery,  but  something  tantamount,  id. 

as  key  of  warehouse,  id. 
order  to  agent  in    possession  to  deliver  to  purchaser,  and 

assent  by  him,  id. 
delivery  and  acceptance  of  part,  id.,  527. 
of  one  of  several  classes,  527. 
of  sample,  where  part  of  bulk,  id. 
•earnest  or  part  payment,  id. 

if  in  money,  presumably  part  of  price,  id. 
acceptance  of,  changes  property,  id. 
debt  set-off  not  sufficient,  id. 
"what  note  sufficient,  id. 

note  in  writing  must  contain  all  terms  of  agreement  or  be 

connected  with  other  document  that  does,  id. 
promise  in  writing  to  pay  to  a  person  unnamed,  id. 
must  contain  names  of  parties  or  their  agents,  id. 

as  buyer  and  seller,  528. 
ambiguity  explained  from  surrounding  circumstances,  id. 
subsequent  letter  may  supply  insufficiency  of  note,  id. 

aliter,  if  disaffirming  or  adding  to  its  terms,  id. 
letter  from  vendee  complaining  of  damage  to  goods,  id. 

referring  to  terms  need  not  be  to  other  party  of  sale,  id. 
omission  of  time  or  mode  of  payment,  or  price,  how  it  affects 

contract,  id. 
agreement  to  sell  on  moderate  terms  sufficient,  id. 
ambiguity  in  price  may  be  explained  orally,  id. 
memorandum  must  be  before  action  brought,  id. 
written  agreement  cannot  be  varied  orally,  529. 

but  forbearance  is  not  variation,  id. 
invoice  sent  by  buyer  after  oral  contract,  and  not  objected  to, 
will  bind,  id. 
signature  by  the  parties  to  be  charged,  id. 
of  both  parties  unnecessary,  id. 
immaterial  where  placed  in  document,  id. 
but  must  authenticate  every  material  part  of  instrument,  id. 
question  for  jury  whether  instrument  not  signed  at  foot  is 

complete,  id. 
signature  by  mark  or  initials  sufficient,  317,  id. 
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S.  of  G.  Act,  1893,  s.  4— continued. 

signature  by  lawfully  authorized  agent,  529. 

must  be  third  person  and  not  a  contracting  party,  id.,  530. 
oral  authority  suilicient,  530.  -jj 

subsequent  recognition  of  agent's  act  by  principal,  id. 
sender  of  telegram  not  liable  for  mistake  of  clerk,  id. 
sale  by  auction,  id.     See  Auction. 

by  broker,  531  ct  seq.     See  Broker. 
defence  under  must  be  specially  pleaded,  535.  658. 
when  warranty   of  title   or  quality   implied   on,    483   et  seq.      Se» 
Warranty. 
'  when  property  passes  on,  935.     See  Conversion  of  Goods. 
wrongful  under  distress,  884.     See  Irregular  Distress. 
by  broker  at  too  low  a  price  not  a  conversion,  959. 
wrongful,   is  a  conversion,  id. 

memorandum  of  agreement  for,  exempt  from  stamp,  237. 
aliter,  if  under  seal,  238. 
or  for  sale  of  goods  and  goodwill,  id. 
action  for  not  accepting  goods  sold,  533. 

lies  where  buyer  does  not  accept  or  pay,  s.  50,  id. 
readiness  of  plaintiff  to  deliver,  id. 

plaintiff  must  show  he  offered  to  deliver,  id. 

or  a  dispensation  with  delivery,  id. 
and  ability  to  deliver,  id. 
where  cargo  rejected,  seller  may  tender  another  cargo- 
within  time,  id. 
refusal  of  defendant  to  receive,  id. 

tender  necessary  when  opportunity  must  be  given  for  exami- 
nation, s.  34  (2),  id.,  564. 
when  defendant  may  refuse  a  package  consisting  in  part  of 

other  goods,  534. 
countermand,  id. 
damages,  id. 

measure  is  loss  directly  resulting  from  breach,  s.  50  (2),  id. 
,  where  available  market,  s.  50  (3),  id. 

liability  of    buyer   when    he    refuses    to    accept    delivery, 

s.  37,  id. 
after  re-sale,  s.  48  (3,  4),  id.,  535. 
where  countermand  during  manufacture,  535. 
when  only  nominal,  ul. 
defence,  id. 

must  be  specially  raised  by  stating  facts  relied  on,  id. 
where  defence  that  contract  is  wrongly  alleged,  id. 
goods  not  according  to  contract,  id. 
denial  of  contract,  effect  of,  id. 

objection   arising  under  a   statute    must  be  specially 

pleaded,  id. 
where  joint  order  for  several  articles,  id. 
goods  sold  as  "  about  "  or  "  more  or  less,"  id. 
contract  for  ''  a  cargo,"  means  entire  cargo,  536. 
sale  of  goods  "to  arrive,"  conditional  on  arrival,  id. 
where  change  in  the  persons  contracting,  id. 
person  employed  to  buy  cannot  be  vendor,  id. 
repudiation  of  the  goods,  id. 
implied  condition  where  sale  by  description,  s.  13,  id.. 

as  to  quality  and  fitness,  s.  14... 484,  id. 
sale  by  sample,  537. 

definition  of,  s.  15  (1),  id. 

conditions  implied  therein,  s.  15  (2),  id. 
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action  for  not  accepting  goods  sold—  conti nued. 
defence — cont  in  ucd. 

sale  by  sample — continued. 

goods   not   corresponding  with   sample   may  be   repu- 
diated, 537. 
sufficient    for    buyer    to    give    notice    of    repudiation, 

s.  36,  id. 
specific  article  warranted  cannot  be  refused,  485,  id. 
secus,  where  goods  supplied  are  not  of  particular 
quality,  537. 

or  not  shipped  in  month,  contracted  for,  id. 
manufacturer,    not    a    dealer,    must    supply   his    own 
goods,  id. 
unless  there  is  a  custom  otherwise,  id. 
when  bulk  of  different  kind  to  sample,  id.,  538. 
refusal  of  seller  to  allow  inspection  of  bulk,  538. 
place  of  inspection  presumed  to  be  place  of  delivery, 

id. 
time   of  payment  not  essential,   unless   so   expressed, 

s.  10  (1),  id. 
effect  of  other  stipulations  as  to  time,  id. 
whether  time  is  essential,  depends  on  construction  of 
contract,  id. 
partial  breach  by  plaintiff  does  not  excuse  defen- 
dant, id. 
fraud  of  seller,  id. 

wilful  misrepresentation,  fatal,  though  sold  "with  all 

faults,"  id. 
bidding  by  seller  at  auction  fraudulent  unless  right 
reserved,  s.  58  (3),  id. 
reserve  price  allowed  on  notice,  s.  58  (4),  id. 

and  where  right  to  bid  reserved,  one  person 
only  ma}-  bid  for  seller,  id. 
•action  for  goods  bargained  and  sold,  539. 

where  property  has  passed,  action  lies  against  buyer  for  refusal 

to  pay,  s.  49  (1),  id. 
where  price  payable  irrespective  of  delivery  seller  may  sue,  though 

property  not  passed,  s.  49  (2),  id. 
where  property  has  passed,   id.,  935  et  scq.     See  Conversion  of 

Goods. 
property  in  picture  passing  on  approval,  539. 

sufficient  if  buyer  prevent  condition  being  satisfied,  id. 
where  goods  destroyed,  question  is  as  to  risk,  id. 
risk  prima  facie  passes  with  property,  s.  20,  id. 
where  delay  in  delivery  through  default,  id. 
action  for  not  delivering  goods  sold,  540. 

lies  where  seller  does  not  deliver,  s.  51  (1),  id. 
what  plaintiff  must  prove,  id. 
construction  of  the  contract,  id. 

when  time  of  the  essence  of  the  contract,  id. 

where  seller  of  specific  goods  cannot  re-sell,  on  failure  of 

buyer  to  pay,  id. 
goods  to  be  delivered  as  required,  id. 

to  be  made  and  delivered  as  soon  as  possible,  id. 
tender  may  be  retracted  before  acceptance,  541. 
intention  of  the  parties  to  be  looked  at,  id. 
readiness  to  accept  and  to  pay,  id. 

unnecessary  to  prove  tender  of  the  money,  id. 
demand  sufficient  evidence  of  readiness,  id. 
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action  for  not  delivering  goods  sold — continued. 
readiness  to  accept  and  to  pay — continued. 
delivery  by  parcels  or  instalments,  541. 

question   is,   whether   breach   is   repudiation   of  whole- 
contract,  s.  31  (2),  id. 
effect  of  buyer  becoming  insolvent,  &c,  id. 
arrears  of  monthly  deliveries  to  be  made  up,  id. 
non-delivery  by  defendant,  id. 

payment  and  delivery  are   concurrent   conditions,  s.  28... 

519,  541. 
rules  as  to  delivery,  s.  29... 541,  542. 

■prima  facie  place  is  seller's  place  of  business  or  residence,, 
s.  29  (1),  id. 
except  on  sale  of  specific  goods  known  to  be  made  else- 
where, 542. 
where  seller  bound  to  semi,  goods  to  be  sent  in  reasonable 

time,  s.  29  (2),  id. 
where  goods  in  possession  of  third  party,  no  delivery  till  he- 
attorns  to  buyer,  s.  29  (3),  id. 
demand   or   tender   of  delivery  to  be  at  reasonable   hour, 

s.  29  (4),  id. 
seller  to  bear  expenses   of  putting  goods  into  deliverable 

state,  s.  29  (5),  id. 
delivery  of  wrong  quantity  or  goods  mixed,  s.  30. ..519,  id. 
buyer  not  bound  to  accept  delivery  by  instalments,  s.  31  (1), 

542. 
seller  must  give  buyer  opportunity  of  examination,  id.,  564. 
if  seller  is  to  deliver,  he  need  not  offer  until  buyer  notifies- 

place,  542. 
when  seller  may  sue  before  time  of  delivery,  id. 
risk  where  goods  delivered  at  distant  places,  s.  33,  id. 
goods  sold  in  carrier's  hands  subject  to  lien,  id. 
damages,  id. 

loss  directly  and  naturally  resulting  from  breach,  s.  51  (2),  id. 
for  not  delivering  ship,  543. 

machine,  id. 
where  market,  difference  between  contract  and  market  prices, 
s.  51  (3),  id. 
so  with  respect  to  each  period  of  delivery,  if  more  than 
one,  id. 
although    action    commenced    before    periods   ex- 
pired, id. 
where  no  difference,  damages  only  nominal,  id. 
when  buyer  forbears  to  enforce  contract  at  time  for  delivery, 

id. 
where  inferior  goods  delivered  and  objected  to,  id.,  544. 
purchaser  entitled  to  recover  general  loss,  544. 

but  not  damages  peculiar  to  himself  or  from  sub-con- 
tract, id. 
unless  vendor  knew  of  it,  id. 

then  purchasers  liability  under  sub-contract  i:* 

limit  of  damages,  id. 
what  costs  also  recoverable,  id. 
loss  of  profit  in  case  of  re-sale  not  recoverable,  id. 

but  re-sale  may  be  proved  to  show  rise  in  market  value. 
id. 
vendor  cannot  diminish  damages  by  notice  of  intention  not 

to  deliver,  id. 
under  Sale  of  Food  and  Drugs  Act,  1875,  &c,  489,  id. 
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action  for  not  delivering  goods  sold — continued. 
damages — continued. 

against  commission  agent  by  principal  for  shipping  inferior 
goods,  545. 
specific  performance  may  be  decreed,  s.  52,  id. 
and  enforced  by  writ  of  delivery,  id. 
defence,  id. 

under  S.  of  G.  Act,  1893,  s.  4,  must  be  specially  pleaded,  id. 
oral  variation  of  contract  required  to  be  in  writing,  id. 
contract  made  under  a  mistake,  id. 
want  of  readiness  of  plaintiff,  541,  id. 
rescission  before  breach,  545,  695.     See  Rescission. 
insolvency  of  vendee,  545,  954.     See  Conversion  of  Goods. 
action  for  goods  sold  and  delivered,  545. 
what  plaintiff  must  prove,  id. 
contract  of  sale,  id. 

waiver  of  tort,  546. 

plaintiff  must  then  show  title  to  property,  id. 
goods  lent  and  if  damaged  to  be  taken  by  bailee  at  a  certain 

price,  id. 
goods  lent  or  delivered  on  sale  or  return,  and  detained  am 
unreasonable  time,  id. 
scats,  where  destroyed  before  reasonable  time  elapsed,  id. 
value  of  fixtures  not  recoverable  under  this  claim,  id. 

secus,  the  value  of  trees  purchased  ami  removed,  id. 
nor  value  of  materials  used  in  his  work  by  builder,  547. 
nor  of  making  and  erecting  steam  engine,  id. 
but  price  of  railway" shares  and  growing  crops  recover- 
able, 546. 
contract  of  barter  not  performed  on  defendant's  part,  547. 
auctioneer  may  sue  in  his  own  name,  id. 

unless  rightful  owner  has  claimed  value,  id. 
corporations  where  not  trading,  distinction  between  contracts 
executory  and  executed,  quaere,  1080,  1081. 
proof  of  delivery,  547. 
what  amounts  to,  id. 
a  part  delivery,  which  would  satisfy  sect.  4,  will  not  support,. 

523,  id. 
must  be  a  transfer  of  possession,  547. 
deviation  from  agreed  mode  of  delivery,  548. 
symbolical  delivery  divesting  lien,  and  entitling  vendee  to 
possession,  sufficient,  id. 
particularly  applicable  to  ponderous  goods,  id. 
to  whom  delivered,  id. 

to  third  person,  at  defendant's  request,  id. 
to  carrier,  id. 

■prima  facie  delivery  to  buyer,  s.  32  (1),  id. 

seller  must  make  reasonable  contract  with  carrier  on 

behalf  of  buyer,  s.  32  (2),  id. 
effect  of  delivery  on  board  ship  under  bill  of  lading, 

459,  id.,  549. 
where  sea  transit,  seller  must  inform  buyer,  that  he  may 

insure,  s.  32  (3),  549. 
ratification  of  change  of  route,  id. 
to  master  of  ship,  id. 
to  agent  or  servant,  id. 
authority  of  committee  to  bind  members  of  club,  id. 

liability  of,  on  their  servant's  contracts,  id. 
master  when  liable  for  goods  ordered  by  his  servant,  id. 
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action  for  goods  sold  and  delivered — continued. 
to  whom  delivered — continued. 

when  seller  may  resort  to  principal  on  contract  made  by 
agent,  550.     See  Agent. 
delivery  to  partner,  551.     See  Partner. 

to  an  unincorporated  mining  company,  558.    See  Partner. 
to  members  of  an  inchoate  company,  id.    See  Joint  Stock 

Company. 
to  wife,  560.     See  Wife. 
to  infant  child,  563.     See  Infant. 
to  overseer,  564. 
acceptance,  id. 

necessary  to  make  buyer  pav,  not  same  as  to  satisfy  sect.  4... 

523,  id. 
not  until  buyer  has  opportunity  of  examination,  s.  34  (1), 
564. 
seller  tendering  delivery  must  give  buyer  such  oppor- 
tunity, s.  34  (2),  id. 
when  buyer  deemed  to  have  accepted  the  goods,  s.  35,  565. 
buyer  rejecting  goods,  not  bound  to  return  them,   s.   36, 
537,  id. 
value,  565. 

if  no  agreement,  must  be  proved,  id. 
presumed  to  be  of  cheapest  description,  if  not  proved,  id. 
price  agreed  on  conclusive,  id. 
when  interest  is  recoverable  as  part  of  price,  id. 
defence,  id. 

reduction  of  damages,  id. 

whether  evidence  of  bad  quality  admissible,  id. 
acceptance  and  non-return  of  goods  does  not  preclude 

this  defence,  id. 
defendant  has  option  of  dividing  cause  of  action,  id. 
defence  relying  on  a  warranty  of  title  must  be  pleaded 
specially,  id. 
action  brought  before  credit  expired,  id. 

day  of  sale  excluded  from  calculation,  id. 
month  means  calendar  month,  s.  10  (2),  id. 
bill  given,  and  not  due,  operates  as  giving  credit,  id. 
agreed  for  and  not  given,  id. 
effect  of  option  of  payment  by,  id.,  567. 
dishonoured,  vendor  may  sue  immediately,  567. 
unless  in  hands  of  third  persons,  id. 
or  by  laches  of  seller  made  his  own,  id. 
payment,  685  el  scq.     See  Payment. 

SALE  OF  GOODS  ACT,  1893,  56  &  57  V.  c.  71.     See  Sale  of  Goods  and 
Table  of  Statutes. 

SALVAGE, 

expense  of,  evidence  of,  in  action  on  policy  of  insurance,  440. 
insurance  on  British  ship  without  benefit  of  salvage,  void,  444. 

SAMPLE, 

when  acceptance  of,  is  an  acceptance  within  S.  of  G.  Act,  1893... 523 

ct  seq.     See  Sale  of  Goods. 
goods  not  according' to,  when  a  defence,  537. 

SATISFACTION.     See  Accord  and  Satisfaction. 
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SATISFIED  TERMS, 

presumption  of  surrender  of,  989. 
stat.  8  &  9  V.  c.  112. ..990. 

SCHOOLMASTER, 

of  hospital,  judgment  against,  evidence  against  his  successor,  194. 
sentence  of  removal  of,  conclusive,  209. 
occupation  of,  is  a  trade  or  business,  725. 

SCIENTER, 

in  action  on  warranty  of  goods,  need  not  be  proved,  488. 
proof  of,  in  action  for  damage  by  animals,  777. 

unnecessary  where  dogs  injure  cattle  or  sheep,  778. 

SCIENTIFIC  WITNESS, 

opinions  of,  when  admissible,  177.     See  Witness. 

SCOTLAND, 

law  of,  not  judicially  noticed,  83,  121. 

except  in  the  House  of  Lords,  121. 
how  proved,  id.,  122. 
proof  of  judgment  of  court  in,  123. 
marriage  in,  1031. 

by  person  conversant  with  Scotch  law,  id. 
irregular  marriage  in,  when  invalid,  id. 

register  of,  127,  id. 
effect  of  subsequent  marriage  in,  on  legitimacy  of  children,  1035. 
Bank  of  England  notes  not  legal  tender  in,  703. 

SCRIVENER, 

if  also  solicitor,  privileged  as  to  confidential  communications,  172. 

SEA, 

births,  deaths,  and  marriages  at,  how  proved,  129. 
perils  of,  proof  of  loss  by,  427.     See  Loss. 

SEA  SHORE, 

presumably  extra-parochial,  35,  920. 

this  now  altered  for  civil  parochial  purposes,  id. 

SEAWORTHINESS, 

evidence  of  shipbuilders  who  have  never  seen  ship,  admissible  as  to, 

178. 
implied  warranty  of,  423  et  seq.     See  Warranty. 

SEAL, 

of  the  Queen,  judicially  noticed,  80. 
so  of  the  City  of  London,  id. 
so  of  the  Superior  Courts,  id. 
so  of  Chancery  Common  Law,  id. 
so  of  Enrolment  Office  in  Chancery,  id. 
so  of  Probate  and  Divorce  Court,  id.,  117,  118,  120 
so  of  Admiralty  Court,  80. 
so  of  Bankruptcy  Court,  82. 
so  of  the  High  Court  of  Justice,  80,  81. 
so  of  District  Registry  of  the  High  Court,  81. 
so  of  patents,  80. 
so  of  notary  public,  id,. 
R. — VOL.  II.  3  D 
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SEAL— continued.  . 

of  foreign  court,  formerly  not  judicially  noticed,  83. 

now  noticed  under  stat.  14  &  15  V.  c.  99,  s.  7. ..id. 

101,  122. 
must  be  used  to  authenticate  records,  102. 

though  too  much  worn  to  make  impression,  id. 
of  Record  Office,  to  be  affixed  to  certified  copies  of  records,  99. 
of  corporation,  132.     See  Corporation. 

when  corporations  must  contract  under,  1179.     See  Corporation. 

SEALING, 

of  deed,  how  proved,  137.     See  Deed. 
what  is  a  sufficient,  id. 
whether,  sufficient  without  signing,  id. 
of  will  of  lands,  without  signing,  now  insufficient,  117.     See  Will. 

SEAMAN,  p  T  .  ,         .  , 

in  action  for  wages  of,  secondary  evidence  of  ship  s  articles,  admissible 

without  notice  to  produce,  8. 
death  of.  proved  by  register  of  Navy  Office,  213,  214. 

or  by  books  of  Sick  and  Hurt  Office,  214. 
agreement  with,  for  wages,  when  exempt  from  stamp,  238. 
disabled  during  voyage  may  recover  wages,  515. 
cannot  generally  sue  in  superior  courts  for  wages  under  50?. ..516. 
not  within  Employers'  Liability  Act,  1880. ..791. 

SEARCH, 

what  sufficient  to  let  in  oral  evidence  of  lost  document,  5-7. 

SECONDARY  EVIDENCE, 
what  is,  1.  13. 
when  admitted,  4. 
of  lost  document,  loss  or  destruction  must  be  proved,  id. 

construction  of,  though  proved  by  oral  evidence,  is  for  judge,  5 
of  instrument  in  possession  of  opposite  party,  4,  id. 
of  letter  filed  in  Court  of  Chancery,  5. 
of  document  in  hands  of  third  persons,  id. 

of  persons  out  of  the  jurisdiction,  id. 
where  solicitor  refuses  to  produce  document,  id.,  160. 
of  oral  testimony,  5. 
proof  of  loss  of  document,  id. 

what  degree  of  diligence  must  be  used  in  search,  id. 

MS.  published  in  newspaper,  id.,  6. 

licence  to  trade,  6. 

policy  of  insurance,  id. 

indenture  of  apprenticeship,  id. 

whether  necessary  to  call  persons  to  whom  possession  traced,  id. 

where  loss  or  destruction  probable,  slight  evidence  sufficient,  id. 

what  presumption  of  destruction,  id.,  7. 

objection  of  want  of  due  search  must  be  made  at  trial,  7. 
inadmissible,  without  notice  to  produce  document  in  possession   of 

opposite  party,  id.     See  Notice  to  Produce. 
general  nature  of,  13. 

proof  of  documents  by  copies,  14,  97  ct  seq.     See  Copy. 
by  unstamped  copy,  or  duplicate,  254,  256,  257. 
of  a  document,  may  be  given,  if  opposite  counsel  state  a  fact  from 

which  its  possession  by  his  client  may  be  presumed,  73. 
cannot  be  given  of  official  documents,  which  are  privileged  from  pro- 
duction on  the  ground  of  public  policy,  175. 
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SECONDARY  EVIDENCE— continued. 

of  notice  of  dishonour,  when  it  may  be  given,  385. 

to  quit,  when  admissible,  8,  14,  1002. 
of  warrant,  when  admissible,  1173. 

SECURITIES,     torn  Shares;  Stock. 

marketable,  colonial  government  and  foreign,  what  are  within  Stamp 

Acts,  262. 
stamps  on,  262 — 261.     See  Stamps. 
stamps  on  transfer  of,  262.     See  Stamps. 
action  on  sale  of,  567  et  seq.     See  Shares. 
to  what,  banker's  lien  extends,  969. 

SECURITY, 

person  giving,  and  called  on  to  pay,  may  recover  from  principal  as  for 

money  paid,  588.     See  Money  'paid,  Action  for. 
person  holding,   for  money  lent,  may  recover  money  lent,  without 

tender  of  security,  593. 

SEDUCTION,  ACTION  FOR, 

founded  on  loss  of  service,  895. 

similar  action  lies  for  maliciously  inducing  breach  of  exclusive  contract 
of  service,  causing  injury  to  plaintiff,  id. 
but  there  must  be  a  valid  contract,  id. 
not  actionable  to  induce  master  lawfully  to  discharge  servant,  id. 
even  in  concert  with  others,  id. 
whatever  motive  may  be,  id. 
evidence  of  service,  896. 
what  sufficient,  id. 
presumptive  service  of  minor,  id. 
action  maintainable,  though  daughter  of  age,  id. 

or  a  married  woman  living  separate,  897. 
slightest  evidence  of  service  sufficient,  S96. 
what  is  a  sufficient  residence  with  the  plaintiff,  id. 
constructive  service,  id.,  897. 
who  may  bring  the  action  in  loco  parentis,  897. 
service  must  exist  at  time  of  seduction  at  least,  id. 
evidence  of  seduction  and  loss  of  service,  id. 

action  will  lie  before  actual  confinement,  id. 
maintainable  without  debauching  servant,  id. 
damages,  evidence  in  aggravation,  id. 

that  defendant  addressed  daughter  as  honourable  suitor,  id. 
promise  of  marriage  by  defendant,  admissible,  semble,  898. 
expenses  of  medical  attendance  may  be  recovered,  id. 

though  not  paid,  Id. 
declarations  of  defendant's  wife  to  prove  confederacy  admissible, 
72,  id. 
evidence  of  character,  898. 

of  daughter's  good  character,  where  admissible,  id. 
costs,  297,  301,  Id. 
defence,  898. 

defendant  may  show  that  he  is  not  father  of  child,  id. 
damages,  evidence  in  mitigation,  id. 
plaintiff's  misconduct,  id. 
loose  character  of  daughter,  id. 
what  questions  daughter  bound  to  answer,  id. 

SEISIN, 

in  fee,  presumption  of,  by  possession  or  receipt  of  tenant,  38. 
livery  of,  presumed  after  twenty  years,  43. 
proved  by  declarations  of  deceased  occupier,  57. 

3d  2 
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SEISIN— continued. 

proof  of,  in  ejectment  by  heir,  1024.     See  Recovery  of  Land. 
devisee  of  freehold,  id.,  1037. 
heir  of  copyhold,  1043. 
in  action  against  heir,  1155. 

SEIZURE, 

loss  of  ship  by,  431.     See  Capture  ;  Loss. 

what  sufficient  to  enable  tenant  to  sue  for  excessive  distress,  879,  880. 

SENTENCE, 

of  visitors,  &c,  effect  of,  209. 

of  expulsion  or  deprivation  of  member  of  a  college  conclusive,  id. 

of  removal  of  schoolmaster,  conclusive,  id. 
of  ecclesiastical  and  divorce  courts,  effect  of,  204. 
of  courts  of  admiralty,  effect  of,  206. 
of  condemnation,  not  evidence  of  loss  by  capture,  431. 

SEPARATE  ESTATE, 

married  woman  may  dispose  of  her,  by  will,  1039,  1162. 
of  married  woman  liable  to  satisfy  her  contracts,   1160,   1161.     See 
Married  Women's  Property  Act,  1882. 
unless  under  restraint  on  anticipation,  1161. 
restraint  applies  even  to  income  due  after  date  of  judgment,  id. 
action  barred  by  Statute  of  Limitations,  id. 
judgment  in  respect  of,  form  of,  id. 
creditor  has  no  charge  on,  until  execution,  id. 
after  her  death, 'liable  to  repay  plaintiff  expense  of  her  burial,  id. 
right  of  wife  to  exclude  husband  from  her  house,  being,  id. 
wife  may  sue  with  respect  of,  alone  under  45  &  46  V.  c  75. ..1162.  See 

Married  Women's  Property  Act,  1882. 
where  husband  joins,  damages  are  separate  property,  1164. 
what  made,  by  45  &  46  V.  c.  93..  .1162,  1163.     See  Married  Women's 

Property  Act,  1882. 
trade  of  wife  may  be  separate,  although  she  reside  with  husband,  1161. 
unless  he  so  interfere  as  to  make  himself  personally  liable,  id. 

SEPARATION, 

sentence  of,  a  mensd,  &c,  admitted  without  proof  of  libel,  117. 

aider,  decree  for  alimony,  id. 
effect  of,  as  to  liability  of  husband  for  debts  of  wife,  561  ct  seq.     See 

Wife. 
judicial,  renders  wife  liable  as  feme  sole,  562,  1160.      See  Wife. 

and  able  to  sue  as  such,  id. 

so  after  order  for  protection  of  wife,  id. 
may  be  legally  agreed  on,  when,  1161. 

SERMON, 

delivered  in  church  only,  quaere?  whether  subject  of  lawful  comment, 
860. 

SERVANT.     See  Master. 

notice  to  produce  left  with,  at  dwellingdiouse  of  master,  sufficient, 

11. 
entries  by,  in  master's  books,  when  evidence,  59.     See  Hearsay. 
declarations  of,  when  admissible  against  master,  69.     See  Agent. 
menial,  agreement  for  hire  of,  exempt  from  stamp  duty,  237. 
of  horsedealer  employed  to  sell,  has  authority  to  warrant,  486.     See 
Warranty. 
his  declaration  at  time  of  sale  admissible,  69. 
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action  by,  for  wages  and  wrongful  dismissal,  511. 
hiring  and  service,  evidence  of,  id. 
general  hiring,  hiring  for  year,  id. 

although  wages  payable  monthly,  id. 
but  terms  of  hiring  are  for  jury,  id. 
servant  leaving  without  cause,  forfeits  accruing  wages,  id. 

so  if  servant  die,  id. 
usage  may  be  shown  to  determine  service  by  notice,  512. 

with    domestic    servants,    custom   is   a    month's   wages   or 
warning,  id. 
quaere  ?  as  to  2  weeks'  notice  for  end  of  1st  month,  id. 
head  gardener  and  huntsman  are  menial  servants,  id. 
secus,  a  governess,  id. 
what  notice  requisite  to  determine  general  hiring,  id.,  513. 
master  dispensing  with  service  before  entering  thereon,  servant 

may  bring  action,  513. 
misconduct  ground  of  dismissal  without  warning,  id. 
causes  for  dismissal,  id.  514. 
refusal  to  obey  lawful  order,  513. 
clerk  claiming  to  be  partner,  may  be  dismissed,  id. 
servant  employed  to  buy  goods,   accepting  secret  commission, 
-        514. 
l|/    guilty  of  conduct  outside  employment    incompatible  with  safe 
performance  of  duties,  id. 
confidential  clerk  speculating  on  the  Stock  Exchange,  id. 
existence  of  cause  sufficient,  though  then  unknown  to  master, 
id. 

master  not  bound  to  assign  cause  at  time  of  dismissal,  id. 
when  forfeiture  of  wages,  id. 
if  condoned,  cannot  afterwards  be  relied  on,  id. 
bankruptcy  of  master,  not  a  dissolution  of  the  contract,  id. 
nor,  necessarily,  a  change  of  firm,  id. 
nor  sickness  of  servant,  id. 
dissolution  of  partnership  is  breach  of  contract  to  teach  appren- 
tice, id. 
voluntary  parting  with  business,  breach  of  contract  to  employ,  id. 
but  does  not  entitle  agent,  paid  by  commission,  to  sue,  id. 
unless  there  were  a  contract  to  employ  him,  515. 
servants  discharged  by  order  for  winding-up  company,  where 
business  ceases,  id. 
so  by  order  appointing  manager  and  receiver  for  debenture 
holders,  id. 
contract  for  personal  service  dissolved  by  death  of  either,  id. 
disability  to  perform  service,  id. 
incompetency  of  artificer,  id. 
contract  determined  by  consent,  contract  to  pay  wages  pro  rota 

not  necessarily  implied,  id. 
as  to  place  of  instruction  of  apprentice,  id.,  516. 
damages,  516. 

recoverable  by  apprentice,  entitled  to  a  week's  notice,  id. 
defence,  id. 

dismissal  for  misconduct  must  be  specially  pleaded,  id. 
good  defence  if  servant  has  already  recovered  damages,  id. 
that  apprentice  refused  to  be  taught,  id. 
or  that  he  is  an  habitual  thief,  id. 
of  Crown,  holds  office,  subject  to  pleasure  of  Crown,  only,  516. 
demand  of  goods  by,  in  action  for  not  delivering,  sufficient,  541. 
delivery  of  goods  to,  when  it  renders  master  liable,  549. 
right  of,  to  sue  carrier  for  negligence,  645;  616. 
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right  of  master  to  sue  carrier  for  negligence,  causing  injury  to,   645, 

646,  763. 
hiring  of,  by  fanner,  on  Sunday,  good,  663. 
tender  to,  when  good,  701. 

master  liable  for  negligence,  but  not  for  wilful  act  of,  762,  922. 
master  not    liable  to,    for  negligence  of    fellow-servant,   788.       See 

Negligence. 
sale  by,  of  paper  containing  libel,  publication  by  master,  842. 
must  prove  malice,  in  action  against  master  for  false  character,  845. 
when  master  is  justified  in  giving  bad  character  of,  854,  855. 
action  for  seduction  of,  895  et  seq.     See  Seduction,  Action  for. 
cannot  sue  person  for  inducing  master  lawfully  to  discharge  him,  895. 
licence  by,  when  a  sufficient  defence  in  trespass  to  land,  930,  931. 
of  pawnbroker,  refusal  by,  to  deliver  goods,  a  conversion  by  master, 

962. 
not  liable  for  conversion  when  refusal  qualified,  964. 
liable  for  conversion  though  for  benefit  of  master,  id. 
service  of  notice  to  quit  on,  of  dwelling  house  of  tenant,  sufficient, 

1009. 

SERVICE, 

of  notice  to  produce,  12. 

proof  of,  8. 
of  subpcend  ad  testificandum,  155.     See  Witness. 
of  summons  of   court  of  summary  jurisdiction,   may  be   proved  by 

declaration,  118. 
of  solicitor's  bill,  500.     See  Attorney. 
proof  of,  in  action  for  seduction,  896  et  seq.     See  Seduction,  Action 

for. 
of  demand  of  payment  for  goods,  963. 
of  notice  to  quit,  1006,  1099.     See  Notice  to  Quit. 
of  notice  on  companies,  1101,  1115. 

of  action,  1134.     See  Notice  of  Action. 

SESSIONS, 

minute  book  of,  when  evidence,  109. 

SET-OFF  AND  COUNTER-CLAIM, 

particulars  of  set  off,  defendant  confined  to,  88.     See  Particulars  of 
Set-ofi. 

delivery  of,  id. 
payment  cannot  be  shown  under,  685. 

right  of,  extended,  to  cross  claims  sounding  in  damages,  Rules,  1883, 
O.  xix.  r.  3.  .696. 

must  be  claimed  specially  as  such,  O.  xxi.  r.  10,  id. 

will  proceed,  though  action  idiscontinued,  r.  16,  id. 
defendant  to  have  judgment  for  any  balance  due  to  him.  r.  17. ..296, 
id. 

rights  of  parties  as  to  costs  not  affected  by  this  rule,  296. 
not  defeated  by  misjoinder  of  co-plaintiff,  O.  xvi.  r.  3... 696. 
must  contain  specific  statement  of  facts,  id. 

or  refer  to  facts  stated  in  defence,  id. 
distinction  between  set-off  and  counter-claim,  299,  id.,  697. 
costs  of,  299,  302.     See  Costs. 

where  amount  is  matter  of  deduction,  not  set-oft',  697. 
only  necessary  where  there  are  cross-demands,  ill. 
evidence  given  in  support  of,  must  take  both  sides  of  account,  id. 
solicitor's  bill  may  be  set-off  without  delivery,  id. 
whether  counter-claim  must  have  been  complete  at  date  of  writ,  id. 


Index.  1479 

SET-OFF  AND  COUNTER-CLAIM— continued. 

pecuniary,  after  action  brought  may  be  pleaded,  697. 

damages  assessed  down  to  time  of  assessment,  id. 

cannot  be  pleaded  in  action  for  wages  within  Truck  Act,  698. 

special  reply  necessary,  id. 
where  issues  same,  on  claim  and  counter-claim,  plaintiff  cannot  give 

fresh  evidence,  id. 
nature  of,  and  of  the  debts  against  which  it  is  set  off,  id. 
debt  may  be  legal  or  equitable,  id. 

plaintiff  may  reply  that  he  sues  as  trustee  only,  id. 
joint  and  several  note,  of  plaintiff  and  others  may  be  set-off,  id. 
debts  must  be  mutual  and  due  in  same  right,  id. 
a  set-off  is    not  an  equity  which  runs  with  overdue  note,  id., 

699. 
antecedent  debt  cannot  be  set  off  against  instalment  of  pension, 

not  transferable,  699. 
several  claims  may  be  raised  against  each  of  two  joint  plaintiffs, 

id. 
liquidated  compensation  due  to  tenant,  may  be  set  off  against 

rent,  in  tenancy  under  46  &  47  V.  c.  61... 879. 
debt  must  be  due,  699. 

and  not  barred  by  the  Statute  of  Limitations,  id. 
by  factors  and  agents,  id. 

agent's  allowance  not  in  nature  of  cross  demand,  id. 
sale  by  factor  of  undisclosed  principal,  id. 

principal  suing,    when   defendant   can    set   off    debt   due   from 
agent,  id. 
only  where  agent  permitted  by  principal  to  appear  such,  id. 

and  agent  believed  him  to  be  principal,  id. 
where  buyer  has  notice  of  agency  before  delivery  of  goods 
700. 
notice  to  buyer's  agent  sufficient,  id. 
in  case  of  employment  of  sub-agent,  id. 
principles  of  set-off  in  case  of  agents,  id. 
set-off  by  one  of  two  debtors  jointly  liable,  id. 
to  action  brought  by  assignee  of  chose  in  action,  id. 
no  answer  to  special  lien  that  plaintiff  has,  972. 
in  case  of  calls  made  on  shareholder  of  joint  stock  company,  1097. 
See  Joint  Stock  Company. 
in  claim  by  joint  stock  Company  in  liquidation,  1100.     See  Joint 

Stock  Company. 
in  actions  by  and  against  executors,  1141. 

SETTLEMENT, 

gained  by  occupation  under  written  demise,  may  be  proved  orally,  2. 
stamp  on,  274.     See  Stamp. 

female  infant  liable  for  costs  of  preparing  her  marriage,  666. 
post-nuptial,  must  be  registered  under  the  Bills  of  Sale  Acts,  1189. 
See  Bill  of  Sale. 

SHAREHOLDER, 

in  joint  stock  company,  register  of,  1086,  1102,  1105.    See  Joint  Stock 
Company. 
liability  of,  for  calls,  1102,  1108  ct  scq.,  1188  et  seq. 

in  case  of  infant,  1097,  1110. 
proof  of  being,  H)8G,  1110. 
action  by,  for  dividends,  1113. 

for  misrepresentation,  inducing  plaintiff  to  take  shares, 
1100.     See  Joint  Stock  Company. 
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SHARES.     See  Stock. 

allotment  of,  stamp  on  letter  of,  260. 

notice  of,  to  allottee  necessary,  1160.     See  Joint  Stock  Company. 
not  an  interest  in  land  within  Statute  of  Frauds,  s.  4. ..314. 
nor  goods,  wares,  &c,  within  S.  of  G.  Act,  1893,  s.  4. ..522,  568. 
action  on  sales  of,  567. 

contract  for  sale  of,  is  not  for  specific  shares,  568. 

except  shares  of  joint  stock  banking  companies,  id. 
broker  not  complying  with  30  &  31  V.  c.  29,  liable  to  principal, 
id. 
custom  to  disregard  statute  unreasonable,  id. 

except  as  against  a  person  who  had  notice  of  custom,  id. 
and  buyer  must  repudiate,  or  be  bound,  id. 
not  rescinded  by  liquidation  of  company,  id. 
sales  on  the  Stock  Exchange,  569. 

transactions  regulated  by  Stock  Exchange  usage,  id. 
Stock  Exchange  rules  and  regulations,  id.  et  scq. 
explanation  of  terms,  id. 
sales  of  securities  transferable  by  deed,  569. 

vendee  may  substitute  name  for  transfer,  id. 

process  of  substituting  names  explained,  id.,  570. 

relative  duties  of  buyer  and  seller,  570. 

buyer  liable  to  seller  for  not  registering  transfer,  id.,  571. 

or  not  passing  proper  nominee,  571. 
process  of  carrying  over  shares  explained,  id.,  572. 
closing  account  how  effected,  572. 
sales  of  securities  passing  to  bearer,  id. 
English  and  India  funds  and  corporation  stock,  573. 
in    new    shares    contingent    on    appointment    of    settling 

day,  id. 
where    settling    day   appointed    by    fraud    of    person,    not 

party  to  contract,  contract  good,  id. 
effect  of  becoming  defaulter  on  Stock  Exchange,  id. 
time  bargain,  void  as  wager,  id. 

unusual  on  Stock  Exchange,  574. 
method  of  speculation  thereon,  id. 

broker  entitled  to  recover  money  paid  for  principal  and 

commission,  id. 
broker    need    not    enter     into    separate    contract     for 
principal,  id. 
action  for  not  accepting,  id. 

tender  of,  or  readiness  to  transfer,  id. 

shares  need  not  stand  in  seller's  name,  id. 

in  contract  to  deliver,  time  is  of  the  essence  of  the  contract,  id. 

where  no  time  named  delivery  must  be  in  reasonable  time,  id. 
evidence  of  title  to  shares  in  commercial  companies,  575. 
seller  of,  must  show  assent  of  directors  when  necessary,  id. 

and  must  prepare  transfer,  except  in  sale  on  Stock  Exchange, 
id. 
buyer  bound  to  register,  id. 
damages,  id. 
action  for  not  delivering  or  replacing,  id. 

damages,  576. 
action  for  shares  sold,  id. 

want  of  registration  of  company  a  defence,  id. 
generally  no  implied  warranty,  id. 
money   paid   by  broker   for,    in   accordance    with    custom    of  Stock 
Exchange,  recoverable  from  principal,  587.     See  Money  paid, 
Action  for. 
even  though  shares  could  not  be  transferred  to  principal,  id. 
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money  paid  for  in  projected  company  which  has  been  abandoned,  may 

be  recovered,  601.     See  Money  had  and  received,  Action  for. 
against  whom  action  imist  be  brought,  id. 
money  paid  for,  by  vendee  of  shares  to  broker  cannot  be  recovered 

from  vendor,  though  the  shares  are  worthless,  602. 
party  seeking  to  repudiate  on  ground  of  fraud,   must  do  so  while 

parties  are  in  statu  quo,  607,  1100,  1101. 
liability  of  allottees  and  holders  of,   1088  ct  seq.,  1102,   1108  ct  seq. 

See  Joint  Stock  Company. 
evidence  of  title  to,  1086,  1087,  1105  ct  seq.     See  Joint  Stock  Company. 

SHERIFF, 

exemption  from  public  duty,  not  provable  by  reputation,  49. 
admissions  of  party  who  has  indemnified,  evidence  against,  68. 

under-sheriff  or  bailing  when  evidence  against,  70. 
accounts  of,  of  Crown  lands,  evidence  of  title  of  Crown,  199. 
inquisition  as  to  property  by,  not  evidence  against,  200. 
pt   ,  when  evidence  for  him,  id. 

can  sue  execution  creditor  for  fees  on  execution,  scmblc,  581. 
liable  to  action  for  money  had  and  received  for  improper  fee,  608. 
return  on  writ,  prima  facie  evidence  of  facts  therein  stated,  875. 
does  not  now  assist  at  distress,  882. 
in  general  protected  by  writ,  however  irregular,  902. 

secus,  if  void,  id. 
liability  of.  for  arrest  of  person  by  mistake,  905,  908. 
wrongfully  seizing  goods  of  plaintiff  under  writ  against  A.,  liable  for 

what,  913. 
effect  of  his  detaining  plaintiff  beyond  proper  time,  924. 

breaking  into  house,  id. 
who  has  taken  goods  in  execution,  may  maintain  trover,  952. 
actions  against,  1175 

liability  of  sheriff  for  act  of  his  officer,  id. 

where  bailiff  acts  improperly  under  writ,  id. 
where  collusion  between  creditor  and  bailiff,  1173. 
appointment  of  special  bailiff,  id. 
what  amounts  to,  id. 

sheriff  was  liable  for  safe  custody  of  person  arrested  by 
special  bailiff,  id. 
where  sheriff  acts  judicially,  not  liable  for  acts  of  officer,  id. 
proof  of  connexion  between  sheriff  and  officer,  id. 
warrant  should  in  general  be  proved,  id. 
warrant  how  proved,  id. 

when  secondary  evidence  of,  admissible,  id.,  1174. 
when  evidence  of,  dispensed  with,  1174. 
admissions  by  officers,  when  evidence  against,  1175. 
under-sheriff  in  general  deputy  of  high  sheriff,  id. 

his  admissions  evidence  against  sheriff,  id. 
by  bailiff,  when  evidence  against  sheriff,  id. 
admissions  by  officer  in  possession  under  fi.  fa.,  id. 
not  liable  for  acts  of  his  predecessor,  id. 
as  to  liability  of  under-sheriff  on  death  of  sheriff,  id. 
alterations  in  liabilities  of,  id.,  1176. 

arrest  on  mesne  process  abolished,  873,  1175. 

action  for  not  taking  in  execution  under  ca.  sa.,  1176. 

for  an  escape,  in  execution,  id. 
power  of  judge  to  order  arrest,  873,  874,  id. 
no  longer  liable  for  escape  of  any  prisoner,  1176. 

"prisoner"  meaning  of,  in  Prison  Act,  1877,  id. 
liable  only  when  in  custody  of  bailiff,  id. 
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1.  evidence  in  action  against,  for  taking  plaintiff's  goods,  1176. 

sheriff  executes  writ  at  his  peril,  id. 
what  goods  may  be  taken,  id. 

when   testator's   goods   can   be   taken    for   executor's   debt 

1177. 
goods  let  or  bailed  to  debtor,  id. 
fixtures,  id. 

crops,  manures,  &c,  id. 
binding  effect  of  writ  of  execution  on  goods,  950. 
remaining  on  premises  more  than  reasonable  time,  1178. 
seizure  good,  though  entry  unlawful,  id. 
evidence  of  property,  id. 

the  taking,  &c,  id. 
damages,  id. 
defence,  id. 

against  third  party,  sheriff  must  show  a  judgment,  1179. 
fraudulent  assignment,  id. 

assignment  void,  as  to  subsequent  creditors,  id. 
no  valuable  consideration,  a  badge  of  fraud,  id. 
evidence  of,  may  be  given  aliiimdc,  19,  id. 
continuing  possession  by  vendor,  primd  facie  evidence 

of  fraud,  1179. 
want  of  transfer  of  possession  may  be  explained,  id. 
sale  to  defeat  execution,  not  necessarily  void,  id. 
grant  of  goods  not  in  existence  when  void,  940,  1180. 
declarations    of    assignor    admissible    to   prove   fraud, 

1180. 
bill  of  sale,  id.     See  Bill  of  Sale. 

2.  evidence  in  action  against,   for  taking  the  goods  of  a  tenant  in 

execution  without  paying  rent  to  landlord,  1204. 
stat.  8  A.,  c.  18,  s.  1,  id. 

7  &  8  A",  c.  96,  s.  67,  id. 
51  &  52  V.  c.  43,  s.  160. ..1205. 
Acts  apply  only  to  goods  lawfully  taken  in  execution,  id. 
as  to  effect  of  undertaking  by  sheriff's  officer  to  pay  rent,  1204. 
proof  of  the  demise,  1205. 

tenancy  must  be  at  rent  certain,  id. 
rent  in  arrear,  how  proved,  id, 

action  may  be  brought  by  executor  or  administrator,  id. 
what  rent  may  be  recovered,  id. 
evidence  of  the  lew,  id. 
notice,  1206. 
sheriff  must  have  notice  of  landlord's  claim,  id. 
need  not  be  formal  notice,  id. 
removal  of  the  goods,  id. 

enough  to  show  some  goods  removed,  id. 
sale  not  equivalent  to  removal,  id. 
damages,  id. 
if  sale  before  rent  paid,  liable  primd  facie  to  whole  rent,  id. 

evidence  in  mitigation,  id. 
sale  price  not  conclusive,  either  way,  id. 

3.  evidence  in  action  for  not  paying  over  money  levied,  id. 

issuing  off.  fa.,  must  be  proved,  id. 

proof  of  writ,  levy,  and  return,  id. 

sheriff  may  deduct  his  poundage,  id. 

whether  action  can  be  maintained  before  return  day  of  writ,  id. 

proof  that  goods  belonged  to  debtor's  assignees,  1207. 

or  that  plaintiff  had  appointed  a  special  bailiff,  id. 
action  lies  against  under-sheriff  acting  on  death  of  sheriff,  id. 
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4.  evidence  in  action  for  not  levying,  &c,  and  for  false  return  on 

final  process,  1207. 
evidence  to  disprove  the  return,  id. 
goods  not  to  he  seized  under  elegit,  id. 
damages,  1208. 

on  fi.  fa.,  plaintiff  must  show  some  damage,  id. 
probability  of  execution  becoming  fruitless  is  for  jury,  id. 
where  sheriff  sued  for  returning  nulla  bona,  id. 
defence,  id. 

that  plaintiff  had  sustained  no  damage  is,  id. 
as  where  debtor  bankrupt,  id. 
or  rent  due  on  premises  exceeds  amount  levied,  id. 
or  goods  assigned  by  valid  bill  of  sale,  id. 

though    by  mortgage    only,   for    less    than  value    of 
goods,  id. 
goods  exhausted  by  rent  and  expenses,  nulla  bona  correct 

return,  id. 
insufficiency  of  goods,  id. 

extent  for  Crown  debt,  tested  after  delivery  of./?,  fa.,  id. 
prior  writs,  id. 

plaintiff  may  prove  prior  writs  fraudulent,  id. 
assignment  of  goods,  id.,  1209. 

plaintiff  may  prove  fraud,  1209. 
bankruptcy  of  debtor,  id. 

payment  to  landlord,  id. 
where  execution  for  more  than  £20,  goods  to  be  sold  by 
auction,  id. 
and  advertised  for  three  days,  id. 
except  by  judge's  order,  id. 
private  sale  without  order,  with  debtor's  consent,  irregular 

only,  id. 
judgment  void,  id. 
inquisition  as  to  property,  inadmissible,  1210. 

5.  evidence  in  action  for  extortion,  id. 

fees  regulated  by  Sheriffs  Act,  1886,  and  rules  thereunder  (s.  1), 

id. 
right  of  action  and  penalty  for  breach  of  duty,  id. 
action  to  be  brought  within  two  years,  id. 

party  may  maintain  money  had  and  received  against  sheriff,  id. 
where  sheriff  not  liable  for  act  of  bailiff,  id. 
when  sheriff  entitled  to  poundage,  and  Ins  officer  to  fees,  1211. 
only  where  there  has  been  a  levy,  id. 

what  amounts  to  a  levy,  id. 
officer  cannot  sue  execution  creditor  for  his  fees,  580,  581. 
but  semble  the  sheriff  can,  5S1. 
expense  of  advertisements,  1211. 
officer  only  liable  to  penalty  when  mens  rea,  id. 
not  for  mere  mistake,  id. 
nor  for  excessive  claim,  liable  to  taxation,  id. 
person  guilty,  alone  liable  to  penalty,  id. 
interpleader  by,  1212.     See  Interpleader. 

SHERIFF'S  COURT, 

proceedings  in,  under  Lands  Clauses  Consolidation  Act,  1815,  proved 

by  certified  copy,  10U. 
evidence  of  determination  of  suit  in,  876. 

SHERIFF'S  OFFICER.     See  Sheriff. 

return  by,  of  arrest,  not  evidence  of  place  of  arrest,  61. 
cannot  sue  execution  creditor  for  lees,  580. 
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what  amounts  to  arrest  by,  907,  908. 

liability  of  sheriff  for  act  of,  1172  et  scq.     See  Sheriff. 

declarations  of,  when  admissible  against  sheriff,  1174,  1175. 

SHIP, 

register  of,  proof  and  effect  of,  131,  220.     See  Register. 

entries  in  log-book  of,  how  far  admissible  in  evidence,  61,  131. 

merchant,  documents  of,  how  proved,  131. 

capture  of,  proved  by  book  at  Lloyd's,  211. 

what  evidence  to  prove  time  of  sailing  of,  id. 

letter  of  captain  of  convoy,  evidence  of  facts  stated  therein,  id. 

extension  of  time  of  sailing  of,  does  not  render  fresh  stamp  necessary 

on  policy  of  insurance,  269. 
proof  of  interest  in,  417.     See  Insurance. 
proof  of  seaworthiness  of,  423.     See  Insurance. 
presumption  of  loss  of  missing,  430.     See  Loss. 
stranding  of,  what  amounts  to,  434,  435.     See  Loss. 
actions  by  and  against  owner  of,  on  contract  of  affreightment,  460, 

470.     See  Affreightment. 
delivery  of  goods  on  board,  548. 

mate  of,  becomes  master,  if  master  die  on  voyage,  581. 
repairs  of,  liability  for,  id. 

registered  ownership  prima  facie  proof,  id. 
but  may  be  rebutted,  id. 

true  question  is,  "upon  whose  credit  ?  "  work  was  done,  id.,  582. 
though  order  given  by  registered  managing  owner,  582. 

purchaser  under  void  conveyance  not  liable,   unless  credit  be 
given  to  him,  id. 

part  owner  of,  not  necessarily  partner,  id. 

mortgagee  not  liable,  id. 
negligent  navigation  of,  770  et.  scq.     See  Negligence. 
what  is  a  ship  within  Merchant  Shipping  Act,  1894... 771. 
where  accidentally  sunk  in  navigable  river,  774. 
statutory  provisions  limiting  liability  for  damage  done  by,  id.,  775. 
ordered  to  be  built,  when  property  in,  is  transferred,  938,  939. 
property  passes,  for  some  purposes,  under  unregistered  bill  of  sale, 

939. 
for  half-built,  at  time  of  conversion,  what  damages  recoverable   in 

trover,  967. 
shipwright  has  lien  on,  for  repairs,  971. 
master  of,  470  et  seq.     See  Master  of  Shi}}. 

SHIP  BUILDER, 

opinion  of,  admissible  as  to  seaworthiness  of  ship,  178,  425. 

SHIPMENT, 

of  goods,  how  proved,  418.     See  Insurance. 

SHIP  OWNER, 

cannot  commit  barratry,  433. 

actions  by  and  against,  460,  470,  771.    See  Affreightment ;  Negligence. 

lien  of,  468. 

goods  may  be  landed  so  as  to  preserve,  469. 
how  far  a  common  carrier,  470,  624. 

statutory  exemptions  from,  or  limitation  of,  liability,  471,  774. 
when  exempt  from  responsibility,  by  employment  of  pilot,  772.     See 

Negligence. 
implied  contracts  on  part  of.  473. 
part  owner  of,  not  necessarily  a  partner,  582. 
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liable  for  money  advanced  to  captain  for  necessaries,  549. 

when  liable  for  repairs,  581,  582.     See  Ship. 

prima  facie  owner  of  cargo  on  board,  954. 

liability  of,  on  adopting  wrongful  sale  of  master,  965,  967. 

SHIPPER, 

of  goods,  implied  contracts  on  part  of,  469.     See  Affreightment. 

SHIPPING  DOCUMENTS, 
proof  of,  181. 

SHIP'S   ARTICLES, 

secondary  evidence  of,  in  action  by  seamen  for  wages,  8. 

SHIPWRIGHT.     See  Ship  Builder. 

SHOP  BOOK, 

of  tradesmen,  when  admissible,  60. 
stat.  7  J.  1,  c.  12,  id.,  61. 

SHOPMAN, 

deceased,  entries  by,  admissible,  60.     See  Hearsay. 

declarations  of,  when  evidence  against  master,  69,  70.     See  Agent. 

SHORE.     See  Sea  Shore. 

SHORTHAND  WRITERS'  NOTES, 
order  as  to  costs  of,  304. 

SIGHT.     See  Bill  of  Exchange. 

bills  payable  at,  payable  on  demand,  351. 
after,  when  payable,  360. 

SIGNATURE, 

judicial  notice  taken  of,  of  judges  of  the  High  Court,  82. 
even  though  affixed  by  a  stamp,  id. 
of  judge  or  registrar  having  jurisdiction  in  bankruptcy,  id. 
of  deed,  when  necessary,  139.     See  Deed. 
of  will,  what  sufficient,  146—148.     See  Will. 

of  agreement,  what  sufficient  under  Stat,  of  Frauds,  316,  529.     See 

Frauds,  Statute  of. 
under  S.  of  G.  Actj  1893. ..529.     See  Sale 
of  Goods. 
by  initials,  sufficient,  317. 
proof  of,  of  arbitrators  to  award,  what  sufficient,  495. 
what  requisite  to  memorandum,  to  bar  Stat,  of  Limitations,  679,  680. 

See  Limitations,  Statutes  of. 
of  agent,  not  sufficient  in  action  for  false  representation,  837. 

SIMPLE  CONTRACT, 

actions  founded  on,  311.     See  Table  of  Contents. 
defences  in,  551  ct  seq.     See  Table  of  Contents. 
debts,  merger  of,  by  specialty,  685. 

rank  of,  in  distribution  of  assets,  1148. 

SKILL, 

on  questions  of,  collateral  facts  admissible,  85. 
opinion  of  skilled  witnesses,  177.     See  Witness. 

SLANDER.     See  Defamation. 
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SLANDER  OF  TITLE,  ACTION  FOR, 
nature  of  action,  865. 
statement  must  be  false,  id. 

made  maliciously  and  damage  caused  thereby,  id. 
immaterial  whether  words  written  or  spoken,  id. 
defendant  not  liable  for  bond  fide  statement,  id. 
period  of,  limitation  is  six  years,  id. 

person  claiming  to  be  patentee,  may  be  restrained  from  threatening 
legal  proceedings,  by  "  threats  action,"  id.,  866. 

what  amounts  to  a  threat  within  section,  866. 

that  it  was  made  bond  fide,  or  on  privileged  occasion,  no  defence 
id. 

plaintiff  must  show  no  infringement  by  him,  id. 

proof  of,  and  amount  of  damages,  id. 
what  action  by  patentee  will  bar  "threats  action,"  id. 
action  for  disparaging  a  man's  goods,  id. 

for  making  false  statement  relating  to  the  plaintiffs  business,  id. 
injunction  may  be  granted,  867. 
costs,  id. 

SLIP, 

effect  of,  269.     See  Insurance. 

SMUGGLING, 

by  captain  of  ship,  evidence  of  barratry,  433. 

SOLICITOR, 

service  of  notice  to  produce  on,  sufficient,  111. 

although  he  has  since  been  changed,  id. 
presumption  of  appointment  of,  44. 

admission  of  character  of,  in  action  by  him  for  slander,  67. 
admission  by,  when  evidence  against  his  client,  73. 

to  prevent  necessity  of  proving  fact  is  evidence  of  that  fact,  id. 
where  witness,  not  usually  ordered  out  of  court,  160. 
privileged  from  disclosing  confidential   communications,    171.     See 
Witness. 
so  his  clerk,  id. 

what  matters  are  confidential,  id.,  ct  scq. 
proof  that  party  is,  505. 
power  of,  to  compromise  or  refer  at  N.  P.,  281,  284. 

liability  of,  for  compromising  against  client's  wishes,  284. 
notice  of  dishonour  by,  sufficient,  381. 
employed  to  discover  residence  of  indorser  of  bill,  has  additional  day 

to  give  notice,  383. 
action  on  bill  of,  496. 
plaintiffs  proofs,  id. 
retainer,  %d. 

judge's  order,   defendant's  undertaking,   and  master's  allo- 
catur, proof  of  both  retainer  and  business  done,  id. 
in  case  of  corporation,  id.,  497. 
authority  of  managing  partner  of  firm,  497. 
consolidated  actions,  «/. 
after  obtaining  judgment,  has  no  implied  authority  to  take 

interpleader  proceedings,  id. 
lessee  or  mortgagor  not  usually  directly  liable  to  lessor's  or 

mortgagee's  solicitor,  id. 
cannot  charge  profit  costs  on  mortgage  to  himself,  id. 
admittance,  certificate,  &c,  id. 
no  action  by,  in  prison,  id. 
no  person  to  act  as  solicitor,  unless  qualified,  id. 
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action  on  bill  of — continvM. 

admittance,  certificate,  &c. — continued. 

no  action  for  fees  without  certificate,  497,  498. 
solicitor  can  now  practise  in  an)-  branch  of  the  S.  C,  498. 
signed  bill,  special  agreement,  id. 

no  action  till  expiration  of  a  month  from  delivery  of  bill,  id. 
all  bills  of,  taxable,  id. 
agency  business  subject  to  taxation,  499. 
trustees  and  personal  representatives  of,  must  deliver  bill,  id. 
amount  of  bill  cannot  be  recovered  on  account  stated  with- 
out proof  of  delivery,  id. 
aliter,  on  promissory  note  given  for  the  amount,  id. 
as  to  setting  off,  697. 

agreement  to  pay  at  certain  rate  formerly  not  conclusive,  499. 
may  now  be  made  under  33  &  34  V.  c.  28,  s.  4,  id. 
if  in  writing  signed  by  client,  sufficient,  id. 
action  cannot  be  brought  to  enforce  it  (s.  8),  id. 
sect.  8  applies  only  to  action  for  remuneration,  500. 
does  not  now  apply  to  sales,  leases,  &c,  or  non- 
contentious    business   (44   &   45   V.   c.    44, 
ss.  2,  9),  it!. 
in  respect  of  such  business,  a  written  agree- 
ment may  lie  made  and  sued  on,  id. 
signed  by  the  party  repudiating  it,  id. 
client  not  bound  by  oral  agreement  to  pay  lump 
sum  for  past  costs,  id. 
delivery  of  the  bill,  how  and  to  whom,  id. 

showing  and  explaining,  not  sufficient,  id. 

not  sufficient  to  show  it  came  to  defendant's  possession,  id. 

unless  a  month  before  action,  id. 
at  office  of  public  compan)r,  sufficient,  id. 
to  one  of  two  joint  contractors,  sufficient,  id. 
to  opposite  solicitor,  when  sufficient,  id. 
to  one  of  several  persons,  501. 
delivery  of  the  bill,  how  proved,  id. 

indorsement  by  deceased  clerk,  proof  of,  id. 
by  post,  proof  of,  384,  id. 
delivery,  at  what  time,  501. 

one  calendar  month  before  issuing  the  writ,  id. 
proof  and  form  of  the  bill,  id. 
by  copy  or  duplicate,  id. 
notice  to  produce  original  not  necessary,  id. 
not  necessary  to  prove  contents,  id. 
must  show  in  what  court  business  was  done,  id. 
must  sufficiently  indicate  cause  and  party  charged,  502. 
mistake  in  date  of  items  immaterial,  if  not  misleading,  id. 
such  items  recoverable  as  are  sufficiently  described,  id. 
to  be  signed  by  assignee  of  solicitor's  business  and  debts,  id. 
interest  when  allowed  on  amount  of  bill,   id.     See  Interest  of 

Money. 
defence,  id. 

non-delivery  of  bill  must  be  specially  pleaded,  id. 
disputed  charges,  503. 

when  defendant  can  object  to  reasonableness,  id. 

effect  of  delivery  of  former  bill,  id. 

retention  of  bill  for  12  months  prima  facie  evidence  only, 

charges  reasonable,  id. 
verdict  usually  taken  subject  to  taxation,  id. 
but  plaintiff  not  entitled  to  taxation,  id. 
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SOLICITOR— continued. 

action  on  bill  of— contin ued. 
defence — continued. 

disputed  charges — continued. 

master's  allocatur  not  conclusive,  503. 

plaintiff  undertaking  the  cause  gratis,  a  good  defence,  id. 

or  for  costs  out  of  pocket,  id. 
onus  of  proof,  when   any   evidence  that  services  were 
gratuitous,  id. 
negligence  or  misconduct  of  plaintiff,  id. 

suing  in  court  that  has  no  jurisdiction,  504. 
doing  useless  work,  through  inadvertence,  &c,  id. 
no  defence  unless  sole  cause  of  loss  of  benefit,  id. 
refusing  to  carry  on  suit  where  defendant  did  not  supply 

money,  no  defence,  id. 
that     plaintiff    had    prepared  document    of    doubtful 

legality,  no  defence,  id. 
that  plaintiff  had  not  attended  to  business,  a  defence,  id. 
'  want  of  certificate,  admission,  &c,  505. 
proof  of  being  solicitor,  214,  id. 
agency  business,  505. 

usual  agency  terms,  id. 
Statute  of  Limitations,  id. 
when  it  begins  to  run,  id. 

solicitor  cannot  sue  till  suit  ended,  or  client  dead,  id. 
sccus,  in  suits  where  breaks  occur,  id. 
and  in  miscellaneous  work,  id. 
action  against  for  negligence,  506. 

must  be  gross  ignorance  or  negligence,  id. 

instances,  id. 

when  acting  on  counsel's  opinion  does  not  give  protection,  id., 

507. 
investing  client's  money  on  insufficient  mortgage  security,  506. 
liable  for  compromising  against  wish  of  client,  id.  507. 
to  make  good  partner's  defalcations,  507. 

sccus,  if  money  be  received  by  partner  qud  trustee,  id. 
or  not  professionally,  id. 
cannot  stipulate  against  negligence  under  Attorney's,  &c,  Act, 

1870,  id. 
damages,  id. 
defence,  508. 

Statute  of  Limitations,  id. 
town  agent  of  country,  and  lay  client,  no  privity  between,  599. 
obtaining  money  by  illegally  detaining   deeds,  liable  for  action  for 
money  had  and  received,  608. 
even  though  as  solicitor  of  third  person,  id. 
payment  to,  good,  687. 

alitor,  to  his  clerk  or  agent,  id. 
as  to  setting  of  bill  of,  without  delivery,  697. 
tender  to,  good,  701. 

when  liable  in  trespass  for  false  imprisonment,  906. 
liable  in  trespass,  for  arrest  under  process  which  is  set  aside,  902. 
for  directing  execution  of  void  warrant,  id. 

for  indorsing  on  writ  direction  to  seize  goods  of  wrong  party,  923. 
where  writ  set  aside  for  irregularity,  902. 
when  principal  liable  in  trespass  for  acts  of,  id. 
has  a  general  lien  on  papers,  969. 

but  not  upon  file  of  proceedings  in  winding-up,  970. 
only  extends  to  debt  due  under  retainer,  969. 
description  of  in  notice  of  action,  1134. 
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SOLVENCY, 

action  for  misrepresentation  of,  837.     See  Deceit. 

SOUND, 

meaning  of  term,  in  warranty  of  horse,  487-     See  Horse. 

SPECIAL  ACCEPTANCE  OF  BILL, 

effect  of,  362,  363.     See  Acceptance. 
presentment  in  case  of,  378. 

SPECIAL  BAILIFF, 
what  is,  1173. 

SPECIAL  CASE, 

signed  by  counsel  on  both  sides,  evidence  of  facts  therein  stated,  73. 

SPECIAL  CONSTABLE,  1123.     See  Constable. 

SPECIAL  CONTRACT, 

when  price  may  be  recovered,  577. 

when  plaintiff  may  recover  value  of  work,  not  according  to,  id. 
extras  when  recoverable,  id. 

not  without  production  of  the  original  contract,  578. 
unless  under  a  separate  order,  id. 

SPECIAL  DAMAGE, 

deemed  to  be  in  issue  unless,  expressly  admitted,  76. 
cannot  be  shown  unless  alleged  in  the  statement  of  claim,  87. 
must  be  stated  with  certainty,  for  defendant  to  meet,  id. 
aider,  if  necessary  and  obvious  result  of  breach,  id. 
may   be    given   in   evidence  in   respect   of  a    liability  incurred   by 

plaintiff,  488. 
must  be  consequence  of  breach  of  contract  that  might  have  been 

contemplated,  544,  642,  647. 
proof  of,  in  action  for  public  nuisance,  748. 

disturbance  of  public  highway,  819. 
defamation,  848  el  scq.     See  Defamation. 
may  be  recovered  in  trover,  when,  967. 

in  replevin,  1076,  1177. 

SPECIAL  JURY, 

certificate  for  costs  of,  304. 

must  be  given  on  the  record  immediately  after  verdict,  id.,  305. 

SPECIAL  PROPERTY, 

sufficient  to  maintain  trover,  952.     See  Conversion  of  Goods. 

SPECIALTY, 

merger  of  simple  contract  debt  by,  685.     See  Merger. 
rent  reserved  by  deed  or  parol  is  of  erpial  degree  with,  id. 
debt  not  suspended  by  giving  bill  or  note,  692. 

but  other  remedy  suspended  during  currency  of  bill,  id. 
action  on,  707  et  seq.     See  Covenant. 

Statutes  of  Limitations  in  case  of,  711.     See  Limitations.  Statutes  of. 
debt,  in  distribution  of  assets,  now  ranks  with  simple  contract  debts, 
1149. 

SPECIFIC  PERFORMANCE, 

when  decreed  on  oral  contract  for  sale  of  land,  318  et  seq.    See  Frauds, 
Statute  of  ;  Part  Performance. 
in  cases  of  misdescription  of  property,  326.    See  Vendor. 

may  be  relused  although  contract  good   327. 
at  suit  of  principal  against  agent,  320. 
E. — VOL.  II.  iJK 
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SPIRITUOUS  LIQUORS, 

sale  of,  662.     See  Illegality. 

SPRING  GUN, 

liability  of  persons  setting,  778. 

STABLE-KEEPER, 

when  liable  for  negligence  of  servants,  763. 
has  not  a  particular  lien  on  horses  for  their  keep,  971. 
unless  by  agreement,  id. 
revivor  of  lien  of,  in  such  case,  974. 

STAGE  COACH  PROPRIETOR, 
liable  as  common  carrier,  623. 
when  liable,  in  action  for  negligent  driving,  763.     See  Negligence. 

STAKEHOLDER, 

notice  to  produce    document  in  hands  of,  not   sufficient  to  let   in 

secondary  evidence,  10. 
action  by  vendee  against  auctioneer  as,  for  deposit,  331. 

no  previous  notice  necessary,  id. 
when  money  paid  to,  it  cannot  be  recovered  from  original  debtor,  596. 
to  abide  event,  not  payable  till  after  event,  id. 
unless  deposited  on  void  wager,  611. 
deposit  on  illegal  consideration  with,  when  recoverable,  612. 
not  liable  to  pay  interest  on  sum  deposited,  616. 

STAMP, 

unstamped  part  or  copy  of  agreement,  secondary  evidence  of  stamped 
part,  254,  256,  257. 
unless  perhaps  it  be  duplicate,  257. 
presumption  of,  on  lost  instrument,  224. 
Stamp  Act,  1891... 223. 

instrument  relating  to  Crown  property,  bear  same  stamps,  id. 
unless  exempted  by  statute,  id. 
duty  charged  according  to  legal  effect  of  instrument,  id.,  228. 

this  covers  what  is  accessory  to  principal  object,  228. 
conditions  of  sale,  precluding  stamp  objections  now  void,  223. 

so  contract  of  indemnity  against  effect  of  absence  of  stamp,  id. 
effect  of  want  of,  id. 

instrument.cannot  be  read  in  evidence,  id. 

objection  arises  on  any  defence  requiring  instrument  to  be  put 

in  evidence,  224. 
secondary  evidence  cannot  be  given,  if  original  proved  to  have 

been  unstamped,  id. 
presumption  as  to  document  being  duly  stamped,  id.,  225. 
qumre,  as  to  proof  by  stamped  copy,  225. 
transaction  may  be  proved  by  other  legal  evidence,  id. 
if  plaintiff  make  out  his  case  by  oral  evidence,  defendant  cannot 
defeat  him  by  producing  unstamped  paper,  i<1. 
unstamped  instrument,  when  evidence  for  collateral  purpose,  226. 
to  corroborate  testimony  of  witness  in  action  for  bribery,  id. 
to  establish  usury,  or  alleged  consideration  of  debt,  id. 
or  refresh  memory  of  witness,  178,  id. 
or  fraud,  226. 
to  prove  delivery  up  of  guarantee,  id. 

act  of  bankruptcy,  id. 
court  cannot  inspect,  id. 
statement  of  account  admissible,  though  unstamped  receipt  at 

foot,  id. 
promissory  note  stamped  as  receipt,  inadmissible  to  prove  loan,  227. 
or  an  account  stated,  id. 
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STAMP— continued. 

unstamped  instrument,  when  evidence  for  collateral  purpose — contd. 
effect    of    subsequent    unstamped    agreement    varying    former 
stamped  one,  227. 
stamps  how  applied,  number  required,  id. 

provision  of  the  Stamp  Act,  1891,  respecting,  id. 
where  subject-matter  joint,  one  stamp  sufficient,  228. 
as  assignment  of  prize-money  of  several  seamen,  id. 
as  agreement  to  subscribe  to  a  common  fund,  id. 

of  reference  by  several  underwriters  on  one  policy,  id. 
or  bond  by  several  obligors,  id. 
or  joint  agreement  by  three  persons  for  separate  payment 

by  each,  id. 
or  release  by  several  commoners,  of  encroachments  made  by 

them  severally,  id. 
or  power  of  attorney  from  members  of  club,  id. 
or  conveyance  of  their  interest  by  several  shareholders,  id. 
several  documents  connected  by  reference,  one  stamp  enough,  id. 
several  contracts  and  one  stamp,  stamp  only  applies  to  contract 
on  which  it  is  impressed,  id. 
if  doubtful  to  which  it  applies,  paper  inadmissible,  id. 
for  self,  and  also  for  self  and  partners,  229. 
number  of  words  now  immaterial,  id. 
foreign  instruments,  id. 

when  stamp  required  on,  id. 
where  void  for  want  of  foreign,  id. 

may  be  stamped  within  30  days  after  arrival  in  U.  K.,  id. 
r  value,  how  ascertained,  id. 

statement  of,  in  document,  primd  facie  sufficient,  id. 
when  fixed  rate  of  exchange,  to  be  taken,  id. 
denoting  stamp,  id. 
adjudication  stamp,  id. 
proper  denomination  of.  230. 

stamp  appropriated  to  instrument  not  to  be  used  for  another,  id. 
instrument  not  duly  stamped  unless  witli  appropriate  stamp,  id. 
correction  of  wrong  denomination  on  bill  of  exchange,  242. 
impressed  and  adhesive  stamps,  230. 

adhesive  stamps,  when  allowed,  id '. 

postage  stamps  sufficient  up  to  2s.  6d.,  id, 
how  cancelled,  id. 
time  of  stamping,  237. 

sufficient  if  stamped  when  produced,  id. 
when  inquiry  admissible  as  to,  id. 
penalty  for  stamping,  231. 

when  it  may  be  remitted,  id. 
additional  personal  penalty,  in  certain  cases,  232. 
stamping  at  the  trial,  id. 

upon  payment  of  unpaid  duty,  penalty,  and  11.  document  admis- 
sible, if  it  can  be  stamped  after  execution,  id. 
applies  to  proceedings  before  arbitrator,  id. 
time  and  mode  of  objecting  to,  id. 

objection,  patent  or  latent,  to  be  taken  when  instrument  tendered,  «'d. 
to  be  taken  by  judge,  arbitrator  or  referee,  id 
no  new  trial  in  respect  of  judge's  admission  of  instrument.  233. 
affidavit,  id. 
agreement,  id. 

what  within  meaning  of  Stamp  Act,  234  ct  scq. 
first  exemption — less  value  than  5/.,  236. 

instruments  within  limitation  as  to  value,  id, 
second  exemption — hire  of  servants,  237. 

3e2 
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agreement — contin  ued. 

third  exemption — sale  of  goods,  237. 
cases  within  it,  id. 
cases  not  within  it.  238. 
fourth  exemption — seamen's  wages,  id. 
agreement  for  a  lease,  258. 
appraisement,  238. 

exemption,  where  made  for  information  of  one  party  only,  id. 
award,  239. 

appointment  of  umpire  exempt,  id. 
so  opinion  of  counsel,  id. 
so  certificate  of  amount  of  verdict,  id. 
of  land  by  commissioner  of  inclosnre  requires  stamp,  id. 
documents  under  Arbitration  Act,  1889,  exempt,  id. 
hank  note,  id. 

bankrupt's  estate,  instruments  relating  thereto,  247. 
bill  of  exchange,  240. 

payable  on  demand,  id. 

adhesive  stamp  on,  241. 

when  and  by  whom  it  nmy  be  affixed,  id. 
of  any  other  kind,  240. 
exemption,  id. 
meaning  of  term,  241. 
foreign,  adhesive  stamp  on,  242. 

bond  fide  holder  may  cancel,  id. 
correction  of  wrong  denomination  of  stamp,  id. 
effect  of  want  of,  id. 
bill  in  set,  243. 

when  one  of  set  only  need  be  stamped,  id. 
when  unstamped,  evidence  of  lost  stamped  one,  id. 
inland  bill  requires  an  impressed  stamp,  id, 

is  one  drawn  in  England,  id. 
foreign  hill  does  not  require  impressed  stamp,  id. 
what  is,  id. 

may  be  presented  for  acceptance,  though  unstamped,  id. 
so  may  be  given  in  evidence  for  a  collateral  jmrpo.se,  id. 
what  are  within  Stamp  Act,  1891,  id. 

may  be  payable  on  contingency,  or  out  of  particular  fund,  id. 
but  is  not  an  equitable  assignment  of  a  fund,  244. 
instrument  must  be  for  payment  of  a  specified  sum,  id. 

order  for  payment  of  money  sent  to  payer  and  not  to 
payee  liable  to  no  stamp  duty,  id. 
but  if  payable  after  date,  Id.  stamp  necessary,  id. 
stamp  on.  re-issued,  246. 
what  alteration  of,  requires  new  stamp,  id. 
what  alterations  are  material,  id. 
may  be  made  to  correct  a  mistake,  id. 

in    material    part   after   being   issued,    though  made    by    a 
stranger,  247. 
what  is  such  an  issuing  as  makes  an  alteration  fatal,  id. 
exchange  of  acceptances,  id. 

not  till  in  hands  of  person  entitled  to  make  a  claim,  id. 
plaintiff  must  show  that  alteration  was  made  before  nego- 
tiation, id. 
nit  a  question  for  jury,  on  mere  inspection,  id. 
;i  Iteration  by  consent  in  bill  drawn  abroad,  id. 
bill  of  lading,  248. 
bill  of  sale,  id. 

want  of  stamp  does  not  invalidate  registration,  id. 
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bond,  248,  264. 

replevin,  not  now  exempt,  240. 
charter-party,  id. 

impressed  or  adhesive,  id. 

within  what  time  to  be  affixed,  id. 
cheque,  240,  241,  250. 
cognovit,  2.">0. 

colonial  government  security,  262,  263. 
company,  statement  of  capital,  id. 
contract  note,  id. 

where  different  stocks  in  one  note,  250. 

may  he  adhesive,  when  Is.  must  be  appropriated,  id. 
conveyance,  251. 

where  several  instruments,  id. 

contract  for  sale  of  equitable  estate,  goodwill,  &c,  252. 

exemptions,  id. 

decisions  on  conveyances,  id.  ct  seq. 
copy,  254. 

may  he  adhesive,  in  case  of  copy  of  register  of  hirths,  &c,  id. 
copyhold  and  customary  estates,  instruments  relating  thereto,  id. 
cost-hook  mines,  transfer  of  shares  in,  276. 

may  be  adhesive,  id. 
counterpart,  256. 
covenant,  264. 
debenture,  id. 

declaration  of  use  or  trust,  id. 
declaration,  statutory,  233. 
deed,  256. 
delivery  order,  id. 

may  he  adhesive,  id. 
duplicate,  id. 
foreign  instrument,  229. 

security,  262. 
lease,  257. 

agreement  for,  258. 

adhesive  stamp  on.  id. 

decisions  on  lease  stamps,  id. 
legacy,  receipt,  273. 
letters  of  administration,  270. 
letter  of  allotment,  or  of  renunciation,  260. 
or  power  of  attorney,  id. 
exemptions,  id.,  261. 
loan  capital,  261,  262. 
marketable  security,  262. 

definition,  id.,  263. 

on  transfer,  assignment,  &c,  of,  262. 

when  issued,  263. 

liable  though  in  the  form  of  a  promissory  note,  id. 
memorial,  id. 
mortgage,  264. 

collateral  security,  id. 

eijuitable,  id. 

on  transfer,  assignment,  &c,  id. 

re-conveyance,  release,  &c,  id. 

by  deposit  of  share  warrants,  &c,  id. 

definition  of  mortgage,  id. 

decisions  on  mortgage  stamps,  260. 

exemptions,  id. 
policy  of  insurance,  267. 
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policy  of  insurance — continued. 
sea  insurance,  267. 
definition,  id. 
form  of  policy,  id. 
decisions  thereon,  id. 
effect  of  slip,  269. 
executed  abroad,  id. 
alterations,  id. 
life  insurance,  id. 
tire  and  accident  insurance,  270. 
definitions,  id. 
includes  insurance  against  employers'  liability  to  workmen, 

where  annual  premium  not  more  than  11.,  id. 
adhesive  stamps,  id. 
power  of  attorney,  260. 
probate,  270. 

affidavit  for,  now  stamped,  id. 
how  value  of  property  is  to  be  calculated  for,  271. 
effect  of  insufficiency  of,  id. 
when  objection  to  sufficiency  to  be  taken,  id. 
progressive  abolished,  223. 
promissory  note,  241. 

meaning  of  term,  id. 
what  is  within  Stamp  Act,  1891. ..244. 

writing  containing  a  promise  to  pay  sum  of  money  only,  id. 
but  letter  undertaking  to  pay  out  of  particular  fund  on 
happening  of  event,  not,  245. 
promise  to  pay  must  be  absolute  and  at  all  events,  id. 
eases  decided  under  55  G.  3,  c.  184,  must  be  read  subject  to 

s.  33  (1)...241,  id. 
some  instruments  within  terms  of  s.  33  (1),  held  to  be  deben- 
tures, 266. 
effect  of  Stamp  Act  on  indorsement  by  stranger  of,  247. 
protest  and  notarial  act,  271. 
proxy,  261. 
receipt,  272. 

definition  of,  id. 
exemptions,  id. 
adhesive  stamp,  id. 
penalty  for  stamping,  id. 
for  legacy,  273. 

decisions  on,  id-. 
release,  274. 

schedule,  abolished,  223. 
scrip  certificate,  260,  274. 
security,  248,  249,  264. 

on  transfer  of,  248,  264. 
marketable,  262. 
foreign,  id. 

colonial  government,  id.,  263. 
on  transfer  of,  262. 
settlement,  274. 

exemption,  id. 
of  policy  of  insurance,  id. 

of  contingent  and  reversionary  interests  only.  id. 
share  warrant,  and  stock  certificate  to  bearer,  id. 
surrender.  276. 

transfer  of  shares  in  cost -book  mine,  id. 
stamp  may  be  adhesive,  id. 
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voting  paper,  261. 

adhesive  stamp  on,  id. 
warrant  for  goods,  276. 

exemptions,  277. 

definition,  id. 

stamp  may  be  adhesive,  id. 
warrant  of  attorney,  264,  276. 
not  required  on  contract  of  marriage,  236,  492. 

memorandum  waiving  warranty  in  policy  does  not  require,  269,  422. 
adjustment  on  policy  does  not  require,  439. 
effect  of  giving  bill  on  wrong  stamp  for  goods,  567. 
on  carrier's  receipt,  depends  on  value  of  carriage,  not  of  goods,  629. 
acknowledgment  of  debts  requires  no,  236,  680. 
on  probate,  how  far  primd  facie  evidence  of  assets,  1146. 

STATE, 

acts  of  foreign  provable  by  copies,  101,  102. 
matters  of,  privileged  from  disclosure,   174. 

STATE  DOCUMENTS, 
how  proved,  106. 

privileged,  not  provable  by  secondary  evidence,  175. 
effect  of,  191. 

declaration  of  war  from  Secretary  of  State's  office,  192. 

articles  of  war,  id. 

STATUTE.     See  Interpretation  Act,  1889  ;  Parliament. 

when  non -performance  of  duty  imposed  by,  gives  right  of  action,  759. 

STATUTE  OF  FUAUDS.     See  Frauds,  Statute  of. 

STATUTES  OF  LIMITATIONS.     See  Limitations,  Statutes  of. 

STEVEDORE, 

effect  of  employing,  470. 

STEWARD, 

deceased,  declaration  of,  when  evidence,  56. 

of  manor,  handwriting  of,  to  copy  of  court  rolls,  when  need  not  ba 
proved.  120. 
minute  of,  admissible  to  contradict  court  roll,  id. 
not  bound  to  produce  deeds  of  employer,  159. 
of  court  baron,  when  liable  in  trespass,  905. 
of  corporation,  may  give  oral  notice  to  quit,  1007. 

STOCK.     See  Share*. 

action  on  sales  of,  567  et  seq.     See  Shares. 

not  within  the  S.  of  G.  Act,  1893,  s.  4. ..522. 

time  bargains  or  wagering  contracts  for  sale  of,  void,  573.     See  Shares. 

not  considered  as  money,  586. 

transfer  of,  may  be  evidence  of  loan,  593. 

not  recoverable  in  action  for  money  had  and  received,  595. 

STOCK  EXCHANGE, 

transactions  on,  how  conducted,  569  et  seq.     See  Shares. 
custom  of,  regulates  bargains  on,  569,  587,  588,  602. 
principal  employing  broker  bound  by,  587. 

though  he  did  not  know  of  usage,  id. 

except  in  case  of  void  sale  of  bank  shares,  568,  586. 

STOLEN  GOODS, 

trover  for,  946  ct  seq.     See  Conversion  of  Goods. 
banker's  notes,  property  in,  947,  948. 


1496  Index. 

STOPPAGE  IN  TRANSITU, 

right  of  consignor  not  affected  by  general  lien  of  carrier,  968. 
nature  of  the  right,  S.  of  G.  Act,  1893,  s.  44. ..975. 

unpaid  seller  entitled  to,  on  insolvency  of  buyer,  id. 
although  he  lias  received  acceptance  of  vendee,  id. 
who  is  vendor  within  the  rule,  id. 

purchaser  may  stop,  though  partner  in  vendor's  firm,  id. 
where  part  delivery  made,  s.  45  (7),  id. 
how  right  to  be  exercised,  s.  46  (1),  id. 

to  whom  and  when  notice  to  be  given,  id. 
notice  "to  hold  proceeds  of  goods  for  P."  insufficient,  id. 
carrier,    &c,    must,    on    notice,    redeliver    to    seller, 
s.  46  (2),  id. 
light  not  affected  by  disposition  by  buyer,  s.  47,  id. 

except  on  bond  fide  transfer  of  document  of  title,  for  valuable 
consideration,  976. 
meaning  of  document  of  title,  943,  id. 
contract  of  sale  not  rescinded  by  exercise  of  right,  s.  48  (1),  976. 
but  if  afterwards  seller  re-sell,  good  title  given,  s.  48  (2),  id. 
continuing  transitus,  id. 

transitu*  continues  from  delivery  to  carrier,  &c,  till  buyer,  &c.  takes 
delivery  from  him,  s.  45  (1),  id. 
and  although  goods  have  arrived  at  intermediate  stage,  id.,  977. 
and  notwithstanding  a  sub-sale,  977. 

though  bill  of  lading  is  in  name  of  sub-vendee,  id. 
where  goods  rejected  by  buyer,  s.  45  (4),  976. 
mere  demand  by  consignee  will  not  determine.  977. 
when  delivered  to  ship  chartered  by  buyer  character  of  possession 
depends  on  circumstances,  s.  45  (5),  id. 
is  determined  when  buyer  obtains  delivery  from  carrier,  &c, 

s.  45  (1),  976,  id. 
by  delivery  in  buyer's  own  ship,  id. 
even  before  arrival  of  goods  at  destination,  s.  45  (2),  id. 
when  carrier,  &c.  attorns  to  buyer,  s.  45  (3),  976. 

or  refuses  to  deliver  to  him,  s.  45  (6),  id. 
actual  possession  by  consignee  unnecessary,  977. 

sufficient  if  act  done  is  equivalent  to  possession,  id.,  978. 
receipt  given  to  vendee  by  ship's  master,  978. 
effect  of  stoppage  by  unauthorised  person,  id. 
how  defeated  or  divested,  979. 

when  by  part  delivery  of  entire  cargo,  s.  45  (7),  975,  979. 

examples,  979. 
by  assignment  of  bill  of  lading,  or  document  of  title,  976,  id. 
must  be  bond  fide,  and  for  valuable  consideration,  id. 
fraudulent  assignment  of,  979. 
by  way  of  pledge,  will  not  defeat  right,  subject  to  pledge, 

976,  980. 
unpaid  vendor  when  entitled  to  his  purchase-money  from 

sub-vendee,  980. 
indorsement  as  security  for  pre-existing  debt  sufficient,  id. 
stat.  18  &  19  V.  c.  Ill,  does  not  affect  this  right,  458,  id. 
actual  indorsement  and  delivery  unnecessary,  980. 
by  transfer  to  vendee  for  valuable  consideration  of  document  of 
title  to  goods,  52  &  53  V.  c.  45,  s.  10... 979. 
section  does  not  apply  to  mere  cash  receipt  for  price,  id. 
by  transfer  in  books  of  warehouseman,  id. 

or  by  lodging  delivery  order  with  him,  id. 
by  indorsement  of  dock  warrant,  id. 
by  change  of  mark  on  goods,  id.,  981. 
re-delivery  to  vendor  for  re-packing  will  not  revive  right,  981. 
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STRANDING, 

what  amounts  to,  in  action  on  marine  policy,  4:34.     See  Loss. 

STREET, 

local  situation  of,  not  judicially  noticed.  84. 
dedication  of,  to  public,  817.     See  Way. 
owner  of  soil  of,  may  maintain  trespass,  916. 

of  pasturage  at  side  of,  918,  919. 
extent  of  ownership  of  metropolitan  vestries,  &c,  and  urban  autho- 
rities of,  919. 

STYLE, 

statute  changing  the,  stat.  24  G.  2,  c.  23. ..27. 

how  far  oral  evidence  admissible  to  show  old  style  is  meant  in 
lease,  &c,  id.,  28. 
old  Lady  Day,  now  falls  on  April  7th.  1005. 
and  old  Michaelmas  Day  on  Oct.  1 2th,  id. 

SUB-AGENT, 

when  privity  between,  and  principal,  599,  700. 
when  debt  due  to,  from  agent,  may  he  set  off,  700. 

SUB-CONTRACTOR, 

original  contractor  not  liable  for  negligence  of.  755. 

.SUB-LESSEE.     See  Sub-Tenant. 

SUBPOZNA, 

ad  testificandum.,  155. 

will  issue  into  any  part  of  the  United  Kingdom,  id. 
and  to  compel  attendance  before  arbitrator,  id. 
must  be  personally  served,  id. 
when  to  be  served,  id.,  156. 

on  remanet,  must  be  re-sealed,  and  re-served,  156. 
reasonable  expenses  must  be  tendered,  id. 
to  what  compensation  and  expenses  witness  is  entitled,  id. 
absent  witness  may  be  called  on,  id. 
duces  tecum,  157. 

production  of  instrument  under,  id. 

to  court  only,  id. 
must  be  brought,  158. 
what  a  valid  excuse  for  not  producing,  id. 
crimination  of  party,  id. 
professional  confidence,  id. 

includes  confidential  communication  between  counsel  or 
solicitor  and  client,  id. 
information  obtained  by  client  for  purpose  of  con- 
sulting solicitor,  id. 
or  voluntarily  given  solicitor  by  third  person,  id.  ' 
proof  of  witness  for  brief,  id. 
not  necessary  that  litigation  be  contemplated,  id. 
information  obtained  by  solicitor,  when  not  privileged 
id. 
transcript  of  shorthand  note  of  evidence,  &c,  taken 

at  reference,  id. 
or  in  open  court,  id. 
client's  title  deeds,  id.     See  Title  Deeds. 

solicitor  must  produce  documents,  client  must,  159. 
communications  relating  to  trust  matters,  id. 
as  to  mortgage  deeds,  44  &  45  V.  c.  41,  id. 
assertion  by  solicitor,  document  privileged,  conclusive,  id  , 
160. 
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SUBPCEN A— continued. 

duces  tecum — continued. 

person  producing  instrument  need  not  be  sworn,  160. 

if  sworn  by  mistake,  not  liable  to  cross-examination,  id. 
if  production  excused,  secondary  evidence  admissible,  id. 

unless  it  be  excused  on  the  ground  of  public  policy,  174. 
not  issued  for  production  of  affidavit  or  record,  from  central  office 
without  order,  160. 
or  of  banker's  books,  124,  id. 
opinion  of  counsel  given  non-professionally  not  privileged  from 
production,  173. 

SUBSTITUTED  BILL, 

notice  of  dishonour  of,  381,  382. 

SUB-TENANT, 

cannot  maintain  action  for  money  paid,  when  goods  are  seized  and 
sold  by  superior  landlord,  586. 
aliter,  if  he  redeem  his  goods  with  his  own  money,  id.,  591. 
damages  recoverable  by  lessee  against,  731. 

when  costs  of  action  for  breach   of  covenant  brought   against- 
lessee  recoverable,  id. 
covenant  to  repair  by,  effect  of,  id. 
goods  of.  not  protected  from  distress,  891. 
notice  to  quit  to,  by  lessor,  inoperative,  1007. 

relief  may  be  given  to  when  superior  lease  forfeited,  1022,  1023.     See- 
Convcyancing,  dr.,  Act,  1892. 

SUFFERANCE, 

wharf,  for  landing  goods  from  ship,  retaining  lien,  469. 

way  by,  proof  of,  821.     See  Way. 

tenant  by,  liable  in  action  for  use  and  occupation,  336. 
liable  to  be  ejected  without  notice,  997. 
SUICIDE, 

effect  of  clause  avoiding  policy  on  life,  451.     See  Insurance. 

SUMMARY  JURISDICTION,  COURTS  OF, 

proof  of  service  of  summons,  «kc.  of,  by  statutory  declaration,  118. 

SUNDAY, 

service  of  notice  to  produce  on,  effect  of,  12. 
falling  on  particular  day  of  month,  noticed  judicially,  83. 
bill  due  on,  to  be  presented  on  previous  day,  360. 
to  be  excluded  in  calculating  time  for  notice  of  dishonour,  382. 
contracts  made  on,  when  illegal,  663.     See  Illegality. 
Observance  Act,  1677,  usually  called  the  Lord's  Day  Act,  29  C.  2, 
c  7,  id. 

SUNSTROKE, 

is  not  accident  within  policy  of  insurance  against  accidents,  452. 

SUPERIOR  COURTS, 

judicial  notice  of  seals  of,  SO. 
so  of  their  existence,  82. 
and  course  of  proceeding,  id. 
of  signature  of  judges  of,  id. 
and  privileges  of  their  officers,  S3. 

SITPORT  OF  LAND, 

action  for  disturbance  of,  798. 

right  of  soil  to  lateral,  while  in  natural  state,  id. 
but  only  of  adjacent  land,  id. 
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SUPPORT  OF  LAND— continued. 

action  for  disturbance  of — continued. 

right  of  soil  to  lateral,  while  in  natural  state — continued, 
contra,  where  house,  &c,  erected  on  it,  798. 

unless  land  would  have  sunk,  if  house  not  there,  799. 
subsidence   caused  by  drainage  of  subterranean  water   not 
actionable,  id. 
secus,  where  caused  by  pumping  water  and  silt,  id. 
and  right  may  be  acquired  by  grant,  express  or  implied, 

id. 
or  presumed  from  20  years'  enjoyment,  id. 
but  not  in  respect  of  increased  weight,  id. 
until  lapse  of  20  years  from  increase,  id. 
as  to  bed  of  pitch  extending  under  plaintiffs  land,  id. 
house  has  no  right  to  support  from  adjoining  buildings,  id. 

injury  caused  to,  by  negligently  removing  adjoining  build- 
ings, id. 
right  of  support  to,  may  be  acquired  by  grant,  -39,  40,  id., 
800. 
20  years'  enjoyment  is  sufficient,  800. 

but  must  have  been  enjoyed  as  of  right,  id. 
is  within  Prescription  Act,  id. 
right  to  support  of  surface  by  subjacent  strata,  id. 

priind  facie  right  is  of  common  right,  and  not  mere  ease- 
ment, id. 
owner  of  buildings  may  sue  if  their  weight  did  not  cause 
in j  my,  id. 
or  they  have  used  right  of  support  for  20  years,  id. 

even   though    mine    owner  would   otherwise   have 
right  to  let  down  surface,  id. 
unless  neither  party  knew  of  excavation  under 
building,  id. 
rights  of  respective  owners  is  question  of  construction,  id. 
wliat  may  be  taken  under  reservation  of  mines,  &c,  id. 
reservation  of  right  to  let  down  surface  must  be  express,  id. 
mere  reservation  of  minerals  does  not  carry  right  to  let  down 
surface,  id. 
nor   does   liberty   to   enter   and   carry  away   minerals, 
making  compensation,  id.,  801. 
in  case  of  sale  to  railway  company,  801. 

under  8  &  9  V.  c.  20,  railway  does  not  acquire  rights  of 
ordinary  purchaser,  id. 
in  case  of  sale  to  waterworks  company,  id. 
statement  of  claim  need  not  allege  right  to  support,  id. 
damages,  injunction,  id. 

damages  limited  to  what  have  accrued  at  time   of  assess- 
ment, id. 
injunction,  where  there  is  probability  of  damage,  id.,  802. 

SURCHARGE, 

of  common,  proof  of,  810. 

SURETY.     See  Guarantee. 

how  far  duty  of  principal  to  disclose  all  material  circumstances  to, 

480. 
discharged  by  time  given  or  release  to  principal,  481. 

unless  rights  against  surety  are  expressly  reserved,  id.,  694. 
not  discharged,  by  discharge  in  bankruptcy,  &c,  to  principal  debtor, 

695. 
action  for  money  paid  by,  589.     See  Money  Paid,  Action  for. 
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SURETY— continued. 

contribution  by  co-sureties,  589. 
riglit  of,  to  defend  action,  591. 
what  damages  recoverable,  id. 

•SURGEON, 

declarations  of,  as  to  time  of  child's  birth,  when  admissible,  55. 
not  privileged  from  disclosing  confidential  communications,  174. 
action  on  bill  of,  508. 

certificate  from  Examiners  of  Apothecaries'  Co.  required,  id. 
plaintiff  must  prove  registration  under  Medical  Act,  1858,  id. 
copy  of  register  purporting   to  be  duly  printed  and  published, 
is  evidence  of  registration,  id.,  509. 
presumption  of  plaintiffs  continuance  on  register,  509. 
druggist  prescribing  must  show  registration,  id. 
under  registration   after   May   31st,     1887,    right    to    practice 
medicine,  surgery,  and  midwifery,  id. 
and  to  recover  fees,  id. 
Medical  Act,  1886,  does  not  affect  persons  then  registered,  id. 
proof  of  qualification,  id. 

want  of,  must  be  specially  pleaded,  id. 
identity  presumed,  id. 

registration  must  be  before  services,  &c,  rendered,  id. 
registered  persons  only  to  practise  according  to  their  qualifica- 
tions, id. 
unless  registered  on  or  after  June  1st,  1887,  id..,  510. 
Act  applies  to  all  actions  for  professional  service  of,  510. 

except  certain  foreign  doctors,  id. 
authority  of  railway  officer  to  employ,  for  passenger  injured,  id. 
defence,  id. 

that  defendant  has  received  no  benefit  in  consequence  of 
plaintiff's  want  of  skill,  id. 
dentists  must  now  be  registered,  id. 
veterinary,  must  be  registered,  or  hold  certificate,  id. 

SURRENDER, 

possession  of  lease  by  lessor,  with  seals  cut  off,  no  presumption  of 
surrender  in  writing,  41. 
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and  admittance  to  copyholds,  proof  of,  120. 

by  manor  books,  id.,  211,  212. 
out  of  court  must  be  stamped,  120,  254,  255. 
so  copies  of,  made  in  court,  255. 
ot  term  of  years,  stamp  on,  276. 
by  operation  of  law,  in  accepting  new  tenant,  337. 

what  amounts  to,  id. 
of  term,  when  presumed,  989,  990.     See  Recovery  of  Land. 

under  stat.  8  fc  9  V.  c.  112. ..990,  991. 
does  not  prejudice  mesne  term,  1008. 
of  copyhold  to  use  of  will,  no  longer  necessary,  1043. 
PURVEY, 

of  manor,  when  admissible,  51,  54,  198. 

of  Church  and  Crown  lands,  admissible,  199. 

SURVEYOR, 

ot  corporation,  admission  of,  evidence  against  them,  70. 
certificate  of,  that  work  is  approved  by  him,  when  condition  prece- 
dent to  right  of  builder  to  recover,  578,  579. 
need  not  be  in  writing,  579. 
what  remuneration  entitled  to,  584. 
of  highways  not  liable  for  nonfeasance,  758. 
sccus,  as  to  misfeasance,  759. 
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SURVIVORSHIP, 

presumptions  respecting,  41,  42.     See  Presumption. 

SUSPENSION, 

of  cause  of  action  by  acceptance  of  bill,  &c.,  692.     See  Payment. 

SUSPICION, 

arrest  upon,  by  private  person,  909. 

by  constable,  when  legal,  1123. 

SYMBOLICAL  DELIVERY  OF  GOODS, 
what  amounts  to,  548. 


TAILOR, 

lias  lien  on  cloth  given  to  him  to  be  made  up,  971. 

TAVERN.     See  Alehouse. 

TAX, 

landlord's  property,  tenant  may  deduct  from  rent,  342,  1073. 
when  to  be  deducted,  342. 
to  what  amount,  id. 
must  have  been  actually  paid,  id. 
tenant  paying,  in  effect  pays  so  much  rent,  id. 
covenant  to  pay,  what  it  includes,  732  et  seq.     See  Covenant. 

TAXATION, 

of  solicitor's  bill  not  conclusive,  503. 

TELEGRAM, 

as  to  production  of  private,  by  postmaster  general,  175. 

sufficient  memorandum  within  Stat,  of  Frauds,  318,  530. 

sender  not  liable  for  mistake  in,  by  telegraph  clerk,  id. 

correspondence  by  telegraphic  code,  520. 

by  "  telegraphic  authority,"  signature  of  agent  by,  effect  of,  22. 

transmission  of,  not  analogous  to  consignment  of  goods  by  carrier,  622'. 

sending  libel  by,  may  avoid  privilege,  853. 

action  lies  against  railway  company  for  sending  libellous,  1082. 

TENANCY, 

fact  of  occupation  may  be  proved  by  oral  evidence,  though  there  be 
a  lease  in  writing,  2. 
older,  the  terms  of  the  holding,  or  under  a  particular  person,  id.. 
holding  over  and  payment  of  rent,  conclusive  evidence  of,  338. 
proof  of,  in  action  for  use  and  occupation,  335.     See  Use  and  Occu- 
pation. 
injury  to  reversion,  749.     See  Nuisance. 
excessive  distress,  879. 

recovery  of  land  by  landlord,   996  et  seq.      Sec 
llecovery  of  Land. 
when  to  lie  taken  to  begin,  1002.     See  Notice  to  Quit. 
when  created  between  mortgagor  and  mortgagee,  1045,  1046. 

TENANT.     See  Joint  Tenant;  Landlord  ;  Lessee;  Sub-Tenant. 

when  liable  in  use  and  occupation,  332.     See  Use  and  Occupation. 
in  action  for  waste,  344.     See  Waste. 

for  injury  to  freehold  and  destruction  of  evidence  of  title,  345.. 
See  Nuisance. 
cannot  dispute  landlord's  title,  333,  986,  993. 
unless  he  has  attorned  by  mistake,  334. 

but  may  show  that  title  has  expired,  340,  992. 
presumption  of  acceptance  of,  by  landlord,  337,  338. 
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TEN ANT— continued. 

liability  of,  for  rent,  though  premises  burnt  down,  338. 

not  liable  for  money  paid,  where  goods  of  sub-tenant  are  seized  and 

sold  by  superior  landlord,  58b".     See  Sub-Tenant. 
when  be  may  recover  rent  paid  to  wrong  landlord,  606. 
when  liable  for  double  value,  739  et  seq.    See  Double  Value,  Action  for. 

rent,  741.     See  Double  Rent,  Action  for. 
holding  over,  may  maintain  trespass,  914. 

for  years,  possession  by,  is  actual  seisin  of  owner  of  inheritance,  1024. 
removal  of  erections  by  agricultural,  346. 
outgoing,  right  of,  to  lie  paid  for  fallows,  kc. ,  347. 

entitled  to  waygoing  crop,  may  bring  or  resist  trespass,  914. 
what  fixtures  he  may  remove,  956. 
when  right  must  be  exercised,  955,  id. 
incoming,  custom  for,  to  pay  value  of  fallows,  &c,  347. 
if  no  incoming  tenant,  landlord  to  pay,  id. 
prima  facie,  contract  is  with  landlord,  id. 
mere   fact    of    entering    does    not    make   him   liable    for 
tillages,  id. 

TENANT  AT  WILL, 

by  sufferance,  liable  in  action  for  use  and  occupation,  336. 
trespass  by,  917. 

against,  by  lessor,  id. 
cannot  be  ejected  without  will  being  determined,  996.      See  Recovery 

of  Land. 
action   for  recovery  of  land  against,   when   barred  by  the  Stat,   of 
Limitations,  1053,  1054. 

TENANT  FROM  YEAR  TO  YEAR, 

what  constitutes,  996  et  seq.     See  Recovery  of  Land. 
tenancy  of,  how  determined,  1001.     See  Notice  to  Quit. 

TENANT  IN  COMMON.     Sec  Joint  Tenant. 

cannot  s\ie  jointly  in  del  it  for  double  value,  'where  there  has  been  no 
joint  demise,  739. 

where  party  entitled  to  a  wall  is,  920. 

when  trespass  lies  against,  922. 

for  destroying  a  wall,  id. 
for  actual  expulsion,  id. 

non-joinder  of  co-tenant  in  trespass  is  only  ground  for  reduction  of 
damages,  927. 

joinder  of,  in  action  for  the  recovery  of  land,  987. 

action  for  recovery  of  land  from  co-tenant  by,  993.     See  Recovery  of 
Land. 

possession  of  one,  not  possession  of  the  others,  1054. 

trover,  when  maintainable  by  one  against  another,  965.     See  Conver- 
sion of  Goods. 

cannot  avow  as  bailiff  of  his  co-tenant  without  his  authority,  1074. 

TENANT  IN  TAIL, 

possession  adverse  to,  runs  on  against  remaindermen,  1052,  1064. 

TENANT  PUR  AUTRE  VIE, 

holding  over  without  consent  is  a  trespasser.  918. 

TENDER, 

of  conveyance,  on  sale  of  real  property,  vendee's  duty  to  make,  329. 
so  in  sale  of  shares,  &c,  574,  576. 

secus,  by  custom  of  Stock  Exchange,  576. 
of  goods  to  purchaser,  by  vendor,  533.     See  Sale  of  Goods. 
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TENDER— continued. 

of  money  need  not  be  proved  in  action  for  not  delivering  goods,  f>41. 
proof  of  tender  of  the  fare,  unnecessary  in  action  against  carrier  for 

refusing  to  carry,  629. 
a  defence  in  contract,  701. 

only  applicable  where  there  has  been  no  breach,  id. 
bv  whom  it  must  be  made,  id. 

by  agent,  good,  id. 
to  whom  it  must  be  made,  id. 

to  clerk  in  the  habit  of  receiving  money,  good.  id. 
to  solicitor  on  record,  or  person  at  his  office,  id. 
to  person  appearing  to  conduct  plaintiff's  business,  id. 
to  servant  at  plaintiff's  house,  i<L 
to  one  of  several  partners,  id, 
to  what  amount,  id. 

of  part  of  entire  debt,  inoperative,  id. 

where  more  than  the  amount  is  tendered,  702. 

of  too  much,  and  requiring  change,  not  good,  id. 
where  there  are  several  demands,  id. 
to  one  of  several  partners,  for  joint  and  several  debt,  id. 
to  creditor's  solicitor,  need  not  include  costs,  id. 
in  what  kind  of  money,  id. 
Coinage  Act,  1870,  id. 

gold,  silver  and  bronze  to  what  amount,  id.,  703. 
coinage  of  certain  branch  colonial  mints,  good,  702. 
foreign  coin  may  by  proclamation  be  made  legal  tender, 
703. 
Bank  of  England  notes  good,  for  sum  above  hi.,  id. 
provincial  notes,  or  cheque,  good,  unless  objected  to,  id. 
the  money  must  be  actually  produced,  id. 

unless  creditor  dispense  with  production,  id. 

what  amounts  to  waiver  of  production,  id. 
money  offered  by  letter  and  declined  by  letter,  704. 
must  be  unconditional,  id. 

must  be  evidence  of  unqualified  offer,  id. 
offer  of  payment  as  balance  due,  is  not  sufficient,  id. 
may  be  made  under  protest,  id. 
effect  of  demand  of  receipt,  with  tender,  id.,  705. 
whether  conditional  or  not,  a  question  for  the  jury,  705. 
or  forjudge,  where  legal  effect  of  letter,  kc,  arises,  id. 
prior  or  subsequent  demand  and  refusal,  id. 

plaintiff  may  reply  subsequent  demand  and  refusal,  id. 
demand  must  be  by  person  authorised  to  receive,  id. 
subsequent  adoption  of  unauthorised  demand  not  sufficient, 

id. 
demand  by  letter,  not  sufficient  subsequent  demand,  id. 
without  acceptance  after  the  day,  no  bar  to  action  on  bond,  713. 
after  tender  of  rent,  plaintiff  may  waive  trespass,  and  sue  for  exces- 
sive distress,  880. 
effect  of  tender  of  rent,  886,  1075.     See  Illegal  Distress. 
of  amends,  and  disclaimer  in  action  of  trespass,  927. 
of  money,  when  unnecessary  in  case  of  lien,  972. 
of  rent  to  prevent  forfeiture  for  non-payment,  1022. 
of  rent  or  amends  in  action  of  replevin,  1075. 

tender  before  distress  makes  taking  unlawful,  id. 
after  distress,  makes  detention  unlawful,  id. 
after  impounding,  too  late,  1076. 

what  is  sufficient  impounding,  id. 
but  sale  after  tender  of  rent  and  costs  before  the  expiration  of 
the  five  days,  though  after  impounding,  wrongful,  id. 
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TENDER— continued. 

of  rent  or  amends  in  action  of  replevin — continued. 
to  bailiff,  whether  good,  1076'. 

to  his  deputy,  bad,  id. 
to  landlord,  or  his  bailiff,  making  his  distress  good,  id. 
of  rent,  without  expenses,  when  good,  id. 
of  amends  by  railway  company,  1105. 

by  persons  acting  under  statutory  or  public  duty,  1119. 
effect  of  giving  no  opportunity  for  tender,  id. 

TENTERDEN'S  (LORD)  ACTS.     See  Table  of  Statutes. 

TERM, 

beginning  and  end  of,  noticed  judicially,  83. 

proof  of   determination    of,   in  action    for  double  value,    739.      See 

Double  Value,  Action  for. 
of  years,  surrender  of,  when  presumed,  989.     See  Recovery  of  Land. 

TERMINI, 

proof  of,  in  action  for  disturbance  of  way,  812. 

TERRIER, 

ancient  proof  of,  103. 

must  come  from  proper  repository,  id. 

what  is  proper  repository  of  ecclesiastical  terriers,  id. 

TESTATOR, 

judgment  against,  binds  his  representatives,  194. 
declaration  of,  when  admissible,  1 46. 
incapacity  of,  from  infancy  or  coverture,  1039. 

idiotcy  or  insanity,  id. 
revocation  of  will  by,  1040  et  scq.     See  Will. 
goods  of,  cannot  be  taken  in  execution  against  executor,  1177. 

THIEF, 

whether  money  had  and  received  lies  against,  before  conviction,  610, 
611. 
or  trover,  947. 

THIRD  PARTY, 

against  whom  defendant  claims  contribution  or  indemnity   may  be 

brought  in,  290. 
co-defendant  in  same  position  as,  291. 
question  of  liability  of,  how  tried,  id. 
costs  of,  or  occasioned  by,  in  discretion  of  judge,  300. 
discretion,  how  exercised,  id. 
not  affected  by  the  County  Courts  Act,  1888,  id. 

THREATS  ACTION,  865,  866.     See  Slander  of  Title,  Action  for. 

TICKET, 

effect  of  carrier's  specifying  terms  to  consignor  of  goods,  625.     See 

Carrier. 
to     passenger,     645,    646.       See 
Carrier. 
terms  on,  delivered  to  depositor  of  goods  in  cloak  room,  648, 
649. 

TIMBER.     See  Trees. 

agreement  for  purchase  of,  needs  no  stamp,  237. 

when  an  interest  in  land  within  the  Statute  of  Frauds,  312. 
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TIME, 

oral  evidence  to  explain,  how  far  admissible,  27.     See  Style. 

of  gestation,  presumption  as  to,  42,  43. 

difference  of,  of  places  judicially  noticed,  83. 

when  of  the  essence  of  contract  in  sale  of  realty,  323.     See  Vendor. 

of  goods,   538.      See  Sale  of 

Goods. 
of  stock  or  shares,  574. 
giving  to  principal,  discharges  surety,  404,  481. 

unless  rights  against  surety  are  reserved,  481. 
how  reckoned  after  delivery  of  solicitor's  bill,  501. 
when  goods  sold  on  credit,  565. 
under  Statutes  of  Limitations,  670. 
for  renewal  of  writ  of  summons,  id. 
for  selling  distress,  883. 
for  notice  of  action,  1133. 
for  registration  of  bill  of  sale,  1183,  1191. 
enlargement  of,  for  making  award,  494. 
bargains  on  Stock  Exchange,  how  far  void,  573. 
of  day  for  making  distress,  8S7.     See  Illegal  Distress. 

demand  of  rent  to  create  forfeiture,  1014. 

TIPPLING  ACT  (stat.  24  G.  2,  c.  40),  662.     See  Illegality. 

TITHES, 

payment  of  by  parishioner,  evidence  against  him  of  plaintiff's  title 

to  living,  67. 
decree  for  payment  in  kind,  evidence  against  modus,  202. 
are  within  stat.  3  &  4  W.  4,  c.  27...  1058. 
tithe  owner  not  prevented  from  recovering  under  s.  2,  id. 
annual  payment  to  lay  proprietor  in  lieu  of,  is  within  ss.  1,  2,  id., 

1059. 

TITLE, 

of  statute,  now  forms  part  of  law,  106. 

of  landlord,  cannot  be  disputed  by  tenant,  333,  340,  993,  1072. 
proof  of,  in  action  by  vendor  against  vendee  of  real  property,  320, 
et  scq.     See  Vendor. 
of  plaintiff  in  action  for  use  and  occupation,  333  et  seq.     See 

Use  and  Occupation. 
nuisance,  748  et  seq.     See  Nuisance. 
disturbance  of  common,  808  et  seq. 
See  Common. 
warranty  of,  on  s.Je  of  chattels,  483.     See  Warranty. 
document  of,  under  S.  of  G.  Act,  1893  and  Factors  Act,  1889,  517,  943. 
to  shares,  how  proved,  575,  1086,  1087,  1102,  1106.     See  Shares. 
money  paid  under  mistake  of,  may  be  recovered  back,  606. 
to  land  cannot  be  tried  in  action  for  money  paid  on  a  distress,  609. 
proof  of,  of  plaintiff  and  defendant,  as  assignees,  in  covenant,   715 
et  scq. 
of  plaintiff  in  action  for  mesne  profits,   931.     See  Mesne 

Profits. 
of  plaintiff  in  ejectment,  985  et  scq.     See  Recovery  of  Land. 
of  executors  and  administrators,  1138.     See  Executor. 
breach  of  covenant  for,  734  et  seq.     See  Covenant. 
lessor  may  sue  lessee  for  anything  done  to  destroy  evidence  of,  345. 
slander  of,  865.     See  Slander  of  Title. 

TITLE  DEEDS, 

party  to  suit,  &c,  not  bound  to  produce  his,  158. 
E. — VOL.  II.  3  F 
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TITLE  DEEDS— continued. 

party  to  suit,  &c. ,  not  bound  to  produce  his — continued. 

if  he  swear  that  they  relate  solely  to  his  own  title,  and  not  to 
case  of  the  other  party,  158. 
but  not  that  they  do  not  impeach  his  own  case,  159. 
what  damages  recoverable  in  trover  for,  966. 

vendor  of  an  estate  has  an  equitable  lien  on,  for  unpaid  purchase- 
money,  973,  974. 
when  possession  of,  adverse  to  owner  of  land,  984. 

"TO  ARRIVE," 

goods  in  a  particular  ship,  meaning  of  words,  536. 
"expected,"  statement  that  ship  is,  meaning  of  words,  473. 

TOLLS, 

proved  by  repirtation,  48,  49.  _ 

by  old  deed  of  composition,  50. 

by  old  table  of  tolls,  54. 
judgments  in  questions  of,  evidence  between  third  persons,  194. 
books  of  corporation  inadmissible  to  prove  their  right  to,  219. 
illegal,  recoverable  iu  action  for  money  had  and  received,  608. 
railway  companies  have  lien  and  power  of  sale  for,  970. 
when  mortgagee  of,  can  recover  in  ejectment,  1046. 

TOMBSTONE, 

inscriptions  on,  admissible  in  pedigree  cases,  46. 

TONNAGE, 

statement  of,  in  charter-party,  not  a  warranty,  462. 

TORT, 

waiver  of,  546,  610. 

by  corporations,  1082  ct  seq.     See  Corporation. 

TEADE, 

oral  evidence  to  explain  usage  of,  when  admissible,  22  ct  seq.     bee 

Oral  Evidence. 
covenant  as  to,  carried  on,  on  premises,  724.     See  Covenant. 
in  restraint  of,  664.     See  Illegality. 

TRADE  OR  BUSINESS.     See  Covenant. 

TRADE,  BOARD  OF.     See  Board  of  Trade. 

TRADE  MARK, 

effect  of,  as  a  warranty  of  quality,  50  &  51  V.  c.  28,  s.  17... 484. 

TRAINER, 

has  lien  on  horse  for  training,  971. 

TRANSFER, 

of  stock,  proved  by  bank  books,  214. 

testimony  of  brokers  not  enough,  id. 
of  bonds,  marketable  securities  and  mortgages,  stamp  duty  on,  262, 

264,  266. 
of  shares,  where  assent  of  directors  necessary  for,  575. 
of  debt,  by  arrangement  between  three  parties,  where  money  had  and 

received  will  lie,  613.     See  Money  had  and  received,  Action  for. 
of  shares  in  joint  stock  company,  1087,  1106. 
must  be  registered,  id. 

if  under  Cos.  Act,  1862,  Table  A.,  need  not  be  under  seal,  1087. 
seem,  under  Cos.  CI.  Consol.  Act,  1845... 1106. 
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of  shares  in  joint  stock  company — continued. 

effect  of  entry  on  register,  &c,  under  forged,  1106,  1107. 
to  infant,  1091,  1097. 

directors  may  refuse  to  register,  where  member  is  indebted  to  the 
company,  1094. 

TRANSFEREE  OF  SHARES.     See  Shares. 

liable  to  indemnify  transferor  against  calls  if  he   do    not   register 
share,  570. 

TREES, 

right  to,  between  tenant  for  life  and  remainderman,  346. 

if  carried  away,  value  may  be  recovered,  546. 

excepted  in  lease,  trespass  lies  by  lessor  for  cutting  down,  917. 

cut  down  by  stranger,  during  lease,  lessor  may  have  trover  for,  955. 

property  of,  in  landlord,  921. 

cutting  down,  presumptive  evidence  of  right  to  soil,  id. 

growing  on  confines,  presumption  as  to  ownership  of,  id. 

loots  and  boughs  of,  do  not  acquire  right  by  encroaching,   760, 
1059. 
whether  action  lies  for  damage  by,  750. 
may  be  lopped  off  without  notice,  760. 
liability  for  damage  to  cattle  when  poisonous,  750. 

TRESPASS, 

judgment  in,  a  bar  to  trover  for  the  same  taking,  196. 
which  party  is  to  begin  in,  286. 
waiver  of,  in  action  for  wrongful  distress,  880. 
does  not  lie  for  execution  of  irregular  distress,  883. 
lies  for  taking  goods  privileged  from  distress,  889. 
tor  assault  and  battery,  899.     See  Assault. 
for  false  imprisonment,  903.     See  False  Imprisomnent. 
to  pergonal  property,  action  for,  910. 
what  possession  is  sufficient,  911. 

any  sufficient  against  person  with  no  title,  id. 
wrong-doer  cannot  set  up  jus  tertii,  id. 
property  is  sufficient  without  possession,  id. 
administrator's  title  relates  back,  id. 
of  lord  of  manor  in  estray  or  wreck  before  seizure,  id. 
of  vendee  to  whom  property  has  passed,  id. 
possession  of  gratuitous  bailee,  id. 

auctioneer  selling  fixtures  attached  to  freehold  has  not,  id. 
lessor's  possession    of  timber   wrongfully   cut   and   carried 
away  during  term,  id. 
fixtures,  id.,  912.     See  Fixtures. 
does  not  in  general  lie  for  animals  /era:  naturce,  912. 

when  killed  by   trespasser,    they   become   property   of 
owner  of  land,  id. 
action  will  lie  for  beating  plaintiffs  horse  or  dog,  id. 
as  to  possession  when  two  apparently  in  possession,  id. 
.evidence  to  connect  defendant  with  the  trespass,  relation,  id. 

party  not  liable  for  act  of  stranger,  764,  id.  • 

act  done  by  defendant's  direction,  912. 
trespass  lies  though  injury  unintentional,  if  negligent,  id. 
to  make  defendant  liable  by  relation,  act  must  be  first  done 

for  his  benefit,  id.,  963,  964. 
execution    creditor   not    liable    by    accepting    interpleader 

issue,  912- 
trespass  lies  against  corporation  for  act  of  agent,  id. 

3  f2 
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TRESPASS— continued. 

to  personal  property,  action  for — continued. 
damages,  913. 

where  goods  taken  in  a  place  out  of  the  jurisdiction,  id. 
under  legal  process  wrongfully  issued,  id. 
colour  of  a  judgment,  id. 
for  illegal  distress,  894.     See  Illegal  Distress. 
for  destroying  picture  where  picture  a  libel,  913. 
repayment  of  proceeds,  after  action,  no  mitigation,  id. 
vendor  retaking  goods  sold  by  him  liable  for  full  price,  id. 
arising  after  interpleader  order  not  recoverable,  id. 
assignee  of  goods  seizing  prematurely,  id. 
jury  may  give  extra  damages  in  nature  of  interest,  id. 
defence,  id. 

any  justification  must  be  specially  pleaded,  id. 
evidence  under  not  guilty  by  statute,  747,  id. 
justification  for  killing  plaintiffs  dogs,  913. 
to  land,  action  for,  914. 

evidence  of  possession,  id. 

plaintiff  must  have  actual  or  constructive  possession,  id. 
any,  sufficient  against  wrong-doer,  id. 
as  to  possession  obtained  by  trespass,  id. 
person  occupying  under  parol  licence,  id. 

exercising  possessory  rights  over  foreshore,  id. 
overseers  inclosing  waste  without  consent  of  lord,  id. 
tenant  holding  over,  or  outgoing,  id. 
possession  by  servant,  is  possession  of  master,  id. 
lodger  cannot  maintain  trespass,  id. 

commissioners  of  sewers.  &c,  have  not  such  a  possession,  id. 
person  making  erection  on  close  by  owner's  permission,  915. 
auctioneer  entering  into  possession   to  sell  fixtures  cannot 

maintain,  id. 
possession  under  new  lease  not  sufficient  before  entry,  id. 
nor  as  servant,  id. 

nor  of  key  of  chapel,  with  occasional  licence  to  preach, 
id. 
owner  of  freehold  of  chapel  aisle,  &c,  of  church,  id.- 
owner  of  soil  of  street  or  market  may  have  trespass,  id.,  916. 
owner  of  reserved  mines,  916. 

lord  of  manor  may  have,  against  owner  of  cattle-gate,  id. 
property  or  interest  in  soil  not  necessary  for,  id. 
owner  of  herbage,  vesture,  &c,  may  have  trespass,  id. 
so  of  a  crop,  underwood,  free  warren,  &c,  id. 
of  a  several  fishery,  id. 
of  mines  under  copyhold  land,  id. 
but  right  must  be  exclusive,  917. 
so  mere  easement  insufficient,  id. 
possession  must  be  immediate,  id. 

therefore  trespass  does  not  lie  before  entry  by  heir,  id. 
nor  by  bargainee,  devisee  or  surrenderee,  id. 

reversioner,  after  expiration    of  life   estate, 

id. 
lessee  for  years,  or  assignee  of  term,  id. 
mortgagee  by  demise  for  years,  id. 
parson  before  induction,  id. 
mortgagor  may  maintain  trespass  in  his  own  name,  id. 
lessor,  after  determination  of  estate  at  will,  may  have 
trespass,  before  entry,  id. 
semblc,  both  lessor  and  lessee  at  will  may  have  it,. 
id. 
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TRESPASS—  continued. 

to  land,  action  for — continued. 

evidence  of  possession — continued. 

possession  must  be  immediate — continued. 

lessor  may  have  trespass  against   lessee   at   will   who 

commits  voluntary  waste,  917. 
trespass  for  injury  to  trees  excepted  from  lease,  id. 
possession  at  time  of  trespass  sufficient,  id. 
reversioner  cannot  obtain  injunction,  where  no  injury 
to  reversion,  id. 
possession  by  relation,  id. 

sufficient  to  maintain  trespass  in  certain  cases,  id. 
of  heir  or  assignee  of  lease,  918. 

guardians,  &c. ,  holding  over  are  trespassers  by  stat.   6 
A.,  c.  72,  id. 
evidence  of  ownership  of  roads,  wastes,  rivers,  walls,  &c,  id. 
soil  of  highway  presumed  to  belong  to  adjoining   owner, 
usque  ad  'medium  filum,  id. 
even  though  close  conveyed,  is  set  out  on  plan,  id. 
rule  same  whatever  be  tenure  of  land.  id. 
presumption  does  not  apply  to  land  not  yet  dedicated,  id. 
nor  where  contrary  intention  appears,  id. 
waste  land  by  highway,  same  presumption  applies,  id. 
but  may  be  weakened  or  rebutted,  id. 
presumption  of  waste  contiguous  to  a  common,  id. 
ownership  of  lord  of  manor,  when  presumed,  id. 
as  to  road  through  common  land  set  out  under  Inclosure 
Act,  919. 
surface  only,  of  street  in  London,  vested  in  vestry,  &c,  id., 
Add.  id. 
and  for  so  long  only  as  it  remains  a  street,  919. 
so,  of  street  under  Public  Health  Act,  1875,  s.  149,  id. 
pasturage  at  side  of  street  vests  in  local  board,  id. 

but  not  the  sub-soil,  id. 
as  to  wires  across  or  under  street,  id. 
fresh  rivers  belong  to  owners  of  laud  adjacent,  id. 
grant  presumably  includes  half  soil  of  rivers,  id. 

but  this  may  be  rebutted,  id. 
ownership  of  land  on  both  sides,  evidence  of  ownership  of 

whole  river,  id. 
difference  between  ownership  of  walls  and  banks,  920, 
ownership  of  party  walls,  id. 
property  in  bridge  built  on  another's  land,  id. 
presumptive  ownership  of  hedges  and  ditches,  id.,  921. 
where  roots  of  trees  extend  into  another's  land,  921. 
property  in  trees  and  bushes,  id. 
acts  of  ownership,  id. 

by  documentary  assertions  of  right,  53,  54,  id. 
cutting  down  or  planting  trees,  evidence  of  right  to  soil,  921. 
perambulation  by  lord,  evidence  of  limits  of  manor,  id. 
acts  of  tenants  may  be  evidence  against  reversioners,  id. 
user  of  minerals  how  far  evidence  of  ownership  of  surface,  id. 
situation  of  the  premises,  id. 

close  should  be  described  with  reasonable  certainty,  id. 
but  amendment  allowed  at  N.  P.,  292,  922. 
evidence  of  trespass  committed  by  defendant,  922. 
landlord  excluding  tenant,  id. 
placing  things  against  plaintiff's  wall,  id. 
shooting  into  or  over  plaintiff's  land,  id. 
carrying  minerals  through  a  tunnel  under  plaintiff's  land,  id. 
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TRESPASS-7 continued. 

to  land,  action  for — continual. 

evidence  of  trespass  committed  by  defendant — continued. 
lies  against  tenant  in  common,  when,  922. 
trespasser  by  previous  command  or  subsequent  assent,  id. 
married  woman  can  be,  to  extent  of  separate  estate,  id. 
infant  cannot  be,  id. 
of  servant,  master  when  liable  for,  id. 
of  solicitor,  principal  liable  for,  id. 
of  surveyor,  whether  highway  board  liable  for,  923. 
owner  of  animals,  when  liable  for  their  trespasses,  id. 

not  liable  in  case  of  animals  force  naturae,  id. 
of  officials  of  a  government  department,  id. 
trespass,  ah  initio,  id. 

where  party  abuses  an  authority  in  law,  id. 
but  not  by  mere  nonfeasance,  id. 
nor  by  abuse  of  an  authority  in  fact,  id. 
abuse  of  distress  does  not  now  make  distrainor  trespasser 
ab  initio,  924. 
aliter,  in  case  of  illegal  distress,  id. 
illegal  execution  of  process  by  sheriff,  id. 
when  abuse  to  be  replied  specially,  id. 
damages,  injunction,  declaration,  id. 

assessed  down  to  time  of  assessment  when  cause  of  action 

continuing,  296,  925. 
jury  may  consider  the  defendant's  conduct,  924. 

and  also  his  intention,  925. 
measure  of  damages  for  permanent  injury,  id. 
in  trespass  for  breaking  coal  mine,  id. 
what  circumstances  defendant  may  show  in  mitigation,  id. 
recovery  against  a  co-trespasser,   not  joined,  must   be 
specially  pleaded,  id. 
injunction   granted   to   restrain    defendant   from   laying   or 

keeping  pipes  under  highway,  id. 
declaration  granted  that  defendant  committed  trespass,  id. 
defence,  926. 

not  guilty  by  statute,  id. 
defence  denying  property  or  possession,  id. 
what  may  be  proved  thereunder,  id. 
defence  of  title  in  the  defendant,  id. 
issue  lies  on  defendant,  id. 
right  of  landlord  to  take  possession,    not  affected  by 

justice's  warrant  under  1  &  2  V.  c.  74,  id. 
defendant  authorized  by  co-tenant  of  plaintiff,  id. 
declarations  of  owner  after  trespass,  are  not  evidence  for 
the  defendant  of  his  authority,  id. 
co-tenancy  with  plaintiff,  id. 

no  defence  if  trespass  of  co-tenant  amounts  to  ouster, 

id. 
tenant  in  common  not  liable  to  co-tenant  for  taking 

whole  produce  of  land,  id.,  927. 
that  plaintiff  is  tenant  in  common  with  another,  evidence 
in  reduction  of  damages  only,  927. 
disclaimer  and  tender  of  amends,  21  J.  1,  c.  16,  s.  5. ..id. 

trespass  must  be  involuntary,  id. 
justification,  id. 

sufficient  to  prove  justification  of  trespass  alone,  id. 
by  sheriff  under  process,  id. 

railway  authorized  to  take,  or  appropriate  and  use,  land 
under  highway,  must  first  pay  compensation,  id. 
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TRESPASS— continued. 

to  land,  action  for — continued. 
defence — continued. 

right  of  way,  927,  928.     See   Way. 

of  common.  928,  929.     See  Common. 
licence,  929. 

express  or  implied,  id. 

is  revocable  in  its  nature,  930. 

unless  given  for  valuable  consideration,  and  partly- 
performed,  id. 
or  coupled  with  grant  or  interest,  id. 
no  implied  licence  to  enter  plaintiffs  house  and  take 

goods  sold  by  him,  id. 
employment  of  auctioneer  to  sell,  not  irrevocable  licence 

to  enter  on  premises,  id. 
when  acquiescence  by  plaintiff  is  no  defence,  id. 
by  servant,  wife,  or  daughter,  when  sufficient,  id.,  931. 
what  included  in,  931. 

abuse  of  licence,  making  licensee  trespasser  ub  initio, 
must  be  replied,  id. 
Statute  of  Limitations,  id. 

statute  runs  from  discovery,  where  fraudulent  conceal- 
ment, 673,  id. 
onus  of  showing  when  minerals  were  wrongfully  ab- 
stracted, lies  on  defendant,  931. 
for  mesne  profits,  action  of,  id. 
plaintiff's  proofs,  id. 

action  may  be  joined  with  action  for  recovery  of  land,  id. 
plaintiff's  title,  id. 

on  judgment  in  prior  ejectment,  is  from  date  of  writ  only,  id. 
but  not  conclusive,  unless  replied,  id.,  932. 
nor  is  a  county  court  order  for  giving  up  possession, 
though  complied  with,  932. 
tenant  served  with  writ  for  recovery  of  land,  bound  to  give 
notice  to  landlord,  id. 
plaintiffs  re-entry,  id. 

qucere,  whether  judgment  not  per  sc  sufficient,  id. 
entry  has  relation  to  first  accruer  of  title,  id. 
defendant's  possession,  id. 

duration  of,  must  be  proved,  id. 

action  lies  only  against  person  trespassing,  id. 

against  lessee  where  under-tenant  holds  over,  id.,  933. 
though  against  the  will  of  the  lessee,  933. 
no  defence  that  defendant  entered  as  agent,  id. 
judgment,  whether  evidence  of  time  of  possession,  id. 
damages,  id. 

plaintiff  must  prove  value  of  the  mesne  profits,  id. 
jury  not  confined  to  mere  rent  of  premises,  id. 
limitation  as  to  damages,  id. 
plaintiff  may  recover  costs  of  action   for   recovery  of  the 

land,  id. 
and  profits  prior  to  time  stated  in  writ,  id. 
ground  rent  and  outgoings  to  be  deducted,  id. 
deterioration  of  premises  may  be  recovered,  if  laid,  934. 
Statute  of  Limitations,  931,  id. 

TRIAL, 

evidence  of  day  of,  3. 

putting  off,  on  absence  of  witness,  157. 

form  of  affidavit  in  support  of  application  to  postpone,  1215. 
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TR I A  L — contin  ucd. 

course  of  evidence  at,  277.     See  Practice  at  Trial. 

in  general  by  judge  without  jury,  id. 

may  be  by  judge  with  jury  or  assessors,  id. 

or  official  referee  with  or  without  assessors,  id. 

adjournment  of,  295. 

TROVER.     See  Conversion  of  Goods. 

TRUCK  ACTS  (1  &  2  W.  4,  c.  37)  ;  50  &  51  V.  c.  46. 

value  of  goods  sold  within,  cannot  be  set  off  in  action  for  wages,  698. 

TRUST, 

declaration  of,  stamp  on,  255. 

devises  in,  effect  of,  in  giving  a  legal  estate,  988,  989.     See  Recovery 

of  Land. 
presumption  of  surrender  in  case  of  deeds  in,  989,  990. 
express,  meaning  of,  712,  1065. 
not  to  be  entered  on  register  of  shareholders  of  company,  1087,  1106. 

TRUSTEE, 

admissions  by,  67.     See  Admissions. 

cestui  que  trust,  when  evidence  against,  if?.,  68. 
firm  of  solicitors,  not  liable  for  moneys  received  by  member  qua,  507. 
when  liable  for  money  had  and  received,  599. 

Statutes  of  Limitations,  when  bar  to  claim  against,   672,  673,   713, 
1056,  1065. 
cestui  que  trust  is  not  tenant  at  will  to,  within,  1054. 
devise  by,  of  trust  estates  is  inoperative,  1048. 
public,  when  liable  in  action  for  nuisance,  757.     See  Nuisance. 
holding  over  without  consent,  a  trespasser,  918. 

when  he  takes  a  legal  estate,   and  to  what  extent,   988,   989.     See 
Recovery  of  Land. 

TRUTH, 

of  alleged  defamation,  evidence  of,  862.     See  Defamation. 

UMPIRE, 

appointment  of,  does  not  require  stamp,  239. 

proof  of,  495. 
on  race,  decision  of,  conclusive,  596. 

jurisdiction  of,  does  not  arise  till  race  run,  id. 

UNDERLEASE, 

no  breach  of  covenant  not  to  assign,  transfer,  or  set  over,  722. 
alitcr,  of  covenant  not  to  "  set,  let,  or  assign  over,"  id. 

UNDER-LESSEE.     See  Sub- Tenant. 

UNDER-SHERIFF, 

notice  to  sheriff  to  produce  document  given  to,  9. 

admissions  by,  1175,  1207. 

liability  of,  on  death  of  sheriff,  1175. 

UNDERSTANDING, 

incompetency  of  witness  from  defective,  163.     See  Witness. 
competent,  necessary  for  making  will,  1039. 

UNDER-TENANT.     See  Sub- Tenant. 


Index.  1513 

UNDERWOOD, 

agreement  for  sale  of  growing,  when  exempt  from  stamp,  237,  238. 
owner  of,  may  maintain  trespass,  91(3. 
property  of,  is  in  tenant,  921. 

UNDERWRITER, 

opinion  of,  when  evidence,  177. 

representations  to  first,  admissible  in  actions  against  subsequent  under- 
writers, 446. 

UNITY  OF  POSSESSION, 

defeats  or  suspends  right  to  light,  805,  806. 

of  common,  811. 
of  way,  822. 
UNIVERSITY, 

books  of,  evidence  of  degrees  conferred,  838. 

of  Cambridge,  some  powers  of  Charter  repealed,  905. 

USAGE. 

collateral  fact,  when  admissible  to  prove,  84. 

of  trade,  when  oral  evidence  of,  admissible,  22  ct  scq.,  417.     See  Oral 
Evidence. 
evidence  necessary  to  support,  24. 
effect  of,  when  proved,  id. 
meaning  of  the  term,  id. 

regarded  in  construction  of  policies  of  marine  insurance,  417. 
that  underwriters  should  not  be  liable  for  jettison,  may  be 

good,  444. 
that   credit    taken   between   broker   and   underwriter,    is 
equivalent  to  payment,  447,  688. 
that  month's  warning  or  month's  wages  may  be  given  to  domestic 

servant,  512. 
of  Stock  Exchange,  568  ct  scq.     See  Shares. 
admissible  to  prove  general  lien,  968. 

USE  AND  OCCUPATION.  ACTION  FOR, 
grounded  on  11  G.  2,  c.  19. ..332. 
debt  for,  lies  at  common  law,  id. 
plaintiff's  title,  333. 

where  defendant  cannot  impeach  it,  id. 
if  lie  have  come  in  under  plaintiff,  id. 
or  acknowledged  his  title,  id. 
sufficient  if  plaintiff  has  right  in  equity  to  receive  rent,  id. 
if  rent  paid  to  joint  agent,  tenants  in  common  may  join,  id. 
mortgagee  or  assignee  may  recover  rent  after  mortgage,  &c,  id. 
assignee  of  parol  lease  may  sue,  id. 

plaintiff  cannot  in  general  dispute  title  if  he  have  received  actual 
possession,  id. 
alitcr,  if  he  have  attorned  by  mistake,  334. 
estoppel  must  be  mutual,  id. 

so  formerly  none  where  husband  and  wife  lease  lands,  id. 
secus,  since  the  Married  Women's  Property  Act,  1882, 
335. 
how  proved  in  general,  334. 

notice   to   produce   receipts  for   rent,   or  notice  of  distress 
should  be  given  by  plaintiff,  id. 
effect  of  decree  in  Chancery  for  payment  of  rent,  id. 
where  it  appears  defendant  holds  under  unstamped  agreement, 

oral  evidence  inadmissible,  id. 
sufficient,  although  demise  for  whole  of  lessor's  term,  id.,  335. 
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USE  AND  OCCUPATION,  ACTION  FOR— continued. 
plaintiffs  title — continued. 

liability  of  assignee  of  tenancy  from  year  to  year  to  assignee  of 

reversion,  335. 
married  women   may  sue   alone,   for   rents   to   which  they   are 

separately  entitled,  id. 
in   case   of   death   of    lessor   on    or   before   rent   clay,    id.      See 
A pport ionm cut  Acts. 
defendant's  occupation,  id. 

tenant  who  has  not  entered,  not  liable,  id. 

unless  there  is  an  actual  demise,  id. 
constructive  occupation  sufficient,  id.,  336 

but  not  after  tenant  has  ceased  to  occupy,  if  no  demise,  336. 
assignee  of  reversion  cannot  sue,  when,  id. 
adverse  occupation  insufficient,  id. 

tenancy  at  sufferance  is  sufficient,  id. 
lessee  permitting  third  party  to  occupy,  liable,  id. 
where  premises  in  possession  of  under-tenant,  id. 
tenant  quitting  before  determination  of  term  is  liable,  id. 
so  after  insufficient  notice  to  quit,  id. 

though  landlord  has  put  up  bill  in  house,  337. 
but  acceptance  by  landlord  of  new  tenant,  witli  the  assent  of 

tenant,  is  a  surrender,  id. 
so  acceptance  of  key  by  landlord  is  a  surrender,  id. 
other  acts  which  amount  to  a  surrender,  id.,  338. 
tenant  liable  though  premises  burnt  down,  338. 

unless  there  be  a  special  agreement,  id. 
assignee  of  yearly  tenant,  for  benefit  of  creditors,  liable  unless  he 

repudiate,  id. 
action  does  not  lie  against  husband  for  occupation  of  wife  dam 

sofa.  id. 
executor  not  liable  for  occupation  of  co-executor,  id. 
nor  joint  lessee  where  the  other  holds  over,  id. 
where  agreement  is  by  two,  entry  of  one  is  sufficient,  id. 
tenant  holding  over  and   paying   rent,    conclusive   evidence    of 
tenancy,  id. 
on  terms  of  expired  lease,  unless  contrary  appears,  id.' 
so  executor  of  tenant  from  year  to  year  holding  over,  id. 
but  payment  for  one  quarter  before  quitting,  only  evidence 
of  tenancy  pro  tanto,  id. 
lies  at  suit  of  corporation,  1081. 

so  against  corporation,  occupying  under  parol  demise,  id. 
but  not  where  corporation  has  quitted,  id. 
under  contract   for  sale,   which   ultimately  goes   off,  sufficient, 
339. 
aliter,  if  from  defective  title,  id. 
where  agreement  that  rent  should  be   paid,  only  after  repairs 

done,  id. 
does  not  lie,  where  agreement  for  lease,  which  cannot  be  granted 

for  want  of  title,  id. 
assignee  of  building  agreement  not  liable  after  assignment  by 

him,  id. 
co-director  of  company  cannot  be  sued  on  implied  contract,  id. 
tenant  occupying  alone,  not  liable  to  co-tenants,  id. 
under  mining  lease,  id.,  340. 
use  of  fishery,  or  enjoyment  of  sporting,  340. 
damages,  id. 

rent  in  general,  measure  of,  though  lease  void,  id. 

where  no  express  agreement,  or   terms  of  agreement   have 
been  departed  from,  id. 


'.->■ 
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USE  AND  OCCUPATION,  ACTION  FOR— continued. 

damages — continued. 
defence,  340. 

plaintiff's  title  expired,  id. 
in  case  of  sequestration,  id. 

of  forfeiture,  id. 
payment  of  rent  to  person  really  entitled,  id. 
mere  claim  of  rent  by  a  stranger  no  defence,  id. 
defendant's  occupation  determined,  id. 
by  agreement,  id. 
by  acceptance  of  key,  id. 

delivery  of  key  to  plaintiff's  servant  insufficient,  id. 
by  assignment  of  tenancy  by  deed,  id. 
eviction,  effect  of,  341.     See  Eviction. 
defendant  treated  by  plaintiff  as  trespasser,  id. 

in  this  case  landlord  cannot  recover  in  this  action,  id. 
by  plaintiff  bringing  action  for  recovery  of  land,  id. 
no  beneficial  occupation,  id. 

furnished  house  must  be  reasonably  fit  for  occupation,  id. 
but  not  that  it  shall  remain  so,  342. 
if  infested  with  vermin,  a  defence,  341. 
so  if  drainage  defective,  id. 
similar  condition  in  some  cases  under  53  &  54  V.  c.   70, 
s.  75. ..342. 
tenant  may  sue  for  damages  thereunder,  id. 
tenant  liable  to  pay  rent  though  house  destroyed,  id. 
payment,  id. 

to  lessor  before  notice  of  assignment,  good  if  rent  due,  id. 

a! iter,  if  not  due,  id. 
of  landlord's  property  tax  by  tenant,  is  payment  of  so  much 

rent,  id.     See  Tax. 
or  of  poor  rates  under  stat.  32  &  33  V.  c.  41,  s.  1,  id.,  343. 
Statute  of  Limitations,  343. 
illegality,  id. 

premises  let  for  immoral  or  blasphemous  purposes,  id. 
assignment  of  lease  of  premises  used  as  brothel,  id. 
distress,  id. 

no  defence  if  goods  distrained  sold  for  less  than  rent  due,  id. 
defence  that  landlord  retains  distress  though  insufficient,  id. 
USER, 

of  easement,  evidence  of  title,  39. 
need  not  be  shown  in  evidence  of  reputation,  51. 
of  support,  enjoyed  openly,  for  20  years,  gives  right,  799,  800. 
of  right  to  light  and  air,  effect  of,  802      See  Lights. 
of  common,  how  proved,  809.     See  Common. 
of  way,  no  evidence  of  dedication  against  the  Crown,  819. 
unless  uninterrupted  for  40  or  50  years,  id. 
effect  of,  for  20  or  40  years,  815.     See  Way. 

USURY, 

all  existing  laws  against,  repealed  by  17  k  18  V.  c.  90. ..619. 


VALUATION.     See  Appraisement. 

of  damages,  when  condition  precedent  to  action,  346. 
of  dilapidations  cannot  be  re-opened,  348. 

VALUE, 

agreements  within  the  limitations  of  the  Stamp  Act,  1891,  as  to,  236. 
See  Stamp. 
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VALUE — continued. 

misrepresentation  of,  of  lands,  326.     See  Vendor. 
action  for,  836.     See  Deceit. 
in  action  for  goods  sold  and  delivered,  565.     See  Sale  of  Goods. 

for  work,  labour,  and  materials,  584. 
proof  of,    in   action   for  debt  for  double,    740.     See  Double    Value. 

Action  for. 
for  excessive  distress,  880.    See  Excessive  Distress. 
for  illegal  distress  where  no  rent  due,  plaintiff  to 

recover  double,  885. 
of  trespass  for  mesne  profits,  933. 
by  landlord  against  sheriff,  1205. 
demand  of  the,  may  be  sufficient  demand  of  goods  in  trover,  963. 

See  Conversion  of  Goods. 
of  leaseholds  when  assets,  how  ascertained  as  against  lessor,  1147. 

VARIANCE, 

in  bought  and  sold  notes,  evidence  of  broker  admissible  to  reconcile 

22,  531. 
in  particulars  of  demand,  materiality  of  question  forjudge,  88. 

set  off,  id.,  89. 
requiring  amendment,  90,  292.     See  Amendment. 
in  the  parties,  90.     See  Parties. 

in  case  of  nonjoinder  or  misjoinder  of  parties,  91.     See.  Amendment. 
in  actions  on  bills  of  exchange  or  promissory  notes,  358,  359.     See 

Bill  of  Exchange, 

VENDEE, 

action  by,  against  vendor,  on  sale  of  real  property,  328. 

in  special  action   for  refusal  or  inability  to  complete,  plaintiff 

must  prove. contract,  id. 
entitled  to  good  title,  329. 

plaintiff  cannot  take  fresh  objection  to  title  at  trial,  id. 
objections  must  be  proved  at  trial,  id. 

conditions  giving  vendor  right  to  rescind,  on  objection  to  title, 
id. 
when  it  may  be  exercised,  id. 
vendor  need  not  state  reasons,  id. 
when  exercised  contract  at  an  end,  id. 
vendee  may  sue  vendor  after  suing  auctioneer,  id. 
in  general  bound  to  tender  conveyance,  id. 

but  not  if  title  bad,  id. 
expenses   of  investigating  title   cannot  be   recovered  as  money 

paid,  id. 
after  completion  of  purchase,  id. 

lies  to  set  aside  conveyance,  on  ground  of  innocent  misrepre- 
sentation, id. 
so  in  the  case  of  fraud,  id. 

then  alternative  action  for  damages,  id. 
where  no  fraud,  lies  only  on  special  term  in  agreement  for 

damages,  id.,  330. 
lies   for   damages    arising    from    negligence    of    vendor   in 
possession,  330. 
action  to  recover  back  part  payment  or  deposit,  id. 

contract  must  be  disaffirmed  ab  initio  to  enable  vendee  to 

recover  deposit,  id. 
purchaser  cannot  disaffirm  after  taking  possession,  id. 

only  remedy  then  on  contract  itself,  id. 
purchaser  cannot  recover,  if  he  repudiate  contract,  id. 
even  if  oral  only,  after  sending  requisitions,  id. 
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VENDEE— continued. 

action  by,  against  vendor,  on  sale  of  real  property — continued. 
action  to  recover  back  part  payment  or  deposit — continued. 

purchaser  cannot  recover,  if  he  repudiate  contract — continued. 
or  fail  to  complete,  within  reasonable  time,  330. 
nor  if  he  would  get  good  holding  title,  id. 
after  forfeiture,  where  title  accepted  though  bad,  id. 
proof  of  payment  of  deposit,  id. 

to  agent  or  solicitor,  id.,  331. 
action  should  be  against  vendor,  331. 

where  auctioneer  has  not  paid  money  to  principal,  action  will 
lie  against  him,  id. 

or  even  after  payment  over  without  notice,  id. 
interest  on  deposit  cannot  be  recovered  in  such  action,  id. 
but  may  be  given  as  damages,  id. 
action  lies  against  auctioneer  for  not  disclosing  principal,  id. 
damages,  id. 

if  contract  oral,  purchaser  can  only  recover  deposit,  id. 

in  special  action,  deposit  with  interest  may  be  recovered, 

id. 
expenses  of  investigating  title,  id. 

solicitor's  bill  for  investigating  title,  though  not  actually 
paid,  id. 
interest,  where  purchase-money  has  been  lying  idle,  id. 

alitor,  on  agreement  to  lend  money  on  mortgage,  id. 
vendee  cannot  recover  expenses  previous  to  contract,  id. 

nor  expenses  of  survey  of  estate  before  he  knew  the 

title,  id. 
nor  of  conveyance  drawn  in  anticipation,  or  after  defect 

in  title  discovered,  id. 
nor   extra   costs  of  suit    for   specific    performance    by 

vendor,  id. 
nor  losses  on  re-sale  of  stock  prepared  for  farm,   id. 
nor  expenses  of  Chancery  suit  for  specific  performance 

which  was  dismissed,  id. 
nor  for  improvements  made  by  him  when  lessee,  with 
option  to  purchase,  nor  for  loss  that  is  speculative, 
id.,  332. 
nor  compensation  for  loss  of  bargain,  332. 
unless  perhaps  where  there  is  fraud,  id. 
or  vendor  does  not  endeavour  to  get  lessor's  licence, 
id. 
or  take  steps  to  give  vendee  possession,  id. 
nor  damages  for  delay   where  he  has  obtained  specific 

performance,  id. 
on  agreement  to  let,  damages  for  loss  of  trade,  some- 
times recoverable,  id. 
so  for  loss  of  rent,  id. 
on  eviction  from  defect  in  vendor's  title,  vendee  is  limited  to 
covenants  in  conveyance,  601. 
intending,  at  auction,  liability  of  vendor  to,  330. 

auctioneer  not  liable  to,  for  withdrawing  lots,  id. 
when  liable  for  use  and  occupation  on  contract  going  off,  339. 
what  amounts  to  an  acceptance  of  goods  by,  under  S.  of  G.  Act,  1893, 

523  el  seq.     See  Sale  of  Goods. 
duty  of,  on  purchase  of  goods,  519.      See  Sale  of  Goods. 
of  goods,  actions  against  and  by,  517.     See  Sale  of  Goods. 

may  bring  trespass,  though  he  never  had  possession,  911. 
when  he  may  give  evidence  in  reduction  of  damages,  in  action 
for  goods  sold,  565.     See  Sale  of  Goods. 
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VENDEE— continued. 

of  goods,  actions  against  and  by — continued. 

when  property  in  goods  passes  to,  935  ct  seq.     See  Conversion  of 
Goods. 
when  he  may  be  ejected  without  notice,  on  non-payment  of  purchase- 
money,  997. 
liable  to  distress  if  he  has  attorned  tenant  to  vendor,  1070. 


VENDOR, 

action  by  against  vendee,  on  sale  of  real  property,  311. 

proof  of  the  contract,  what  required  by  Stat,  of  Frauds,  s.  4,  id. 
See  Frauds,  Statute  of. 
what  is  an  interest  of  land  within,  312. 
what  is  a  sufficient  note  within,  314. 

signature  of  note,  316. 
when  oral  contract  within,  can  be  enforced,  318  et  seq.     See 
Part  Performance. 
performance  of  conditions  precedent,  320. 
proof  of  title,  id. 

reduced  to  40  years  by  Vendor  and  Purchaser  Act,  1874,  id. 

vendee  may  insist  on  any  defect  in  title,  id. 

where  vendor  has  no  power  of  sale,  he  cannot  require  vendee 

to  make  new  contract,  id. 
contract  for  possession,  means  possession   with  good  title, 

321. 
recitals,  &c,  20  years  old,  are  sufficient  evidence,  id. 
plaintiff  held  to  strict  proof  of  derivative  title,  id. 
on  sale  of  lease,  id. 

underlease  insufficient,  id. 

no  obligation  to  make  out  lessor's  title,  id. 

effect  of  conditions  not  to  inquire  into   lessor's   title, 

id. 
vendor  to  procure  lessor's  licence,  where  requisite,  322. 
when  to  be  produced,  id. 

unless   land    be   taken   by   railway    company 
under  parliamentary  powers,  id. 
on  sale  of  agreement  for  lease,  id. 

of  patent  rights,  id. 
vendee  may  reject  encumbered  freehold,  id. 
on  sale  of  property  in  lots,  whether  vendee  can  be  compelled 

to  take  one  only,  id. 
delivery  of  abstract,  what   sufficient,  id.     See  Abstract   of 

Title. 
effect  of  vendee  taking  possession  with  notice  of  defects  of 
title,  323. 
time  for  completion,  &c,  when  material,  id. 

time,  when  of  the  essence  of  the  contract,  id. 

when  value  of  property  fluctuates  from  day  to  day,  id, 

in  case  of  life  annuity  or  reversion,  id. 
property  bought  for  residence  or  trade,  id. 
where    vendors    are    a    fluctuating   body,    beneficially 

interested,  324. 
when  either  party  guilty  of  delay,  id. 
or  time  waived  by  other  party,  id. 
as  by  proceeding  after  expiration  of  time,  id. 
effect  of  provision  for  payment   of  interest  after  date  for 
completion,  id. 
readiness  to  convey,  id. 
averment  of,  id. 
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action  by,  against  vendee,  on  sale  of  real  property — continued. 
readiness  to  convey — continued. 

vendee  may  require  execution  before  witness  named  by  him, 
325. 
might  at  common  law  refuse  conveyance  executed  under 

power  of  attorney,  id. 
quaere?  whether   altered  by   Conveyancing,    &c.  Act, 
1882,  id. 
claims  on  account  stated,  id. 

when   contract    not  in   writing,    plaintiff  may    sometimes 
recover  on  account  stated,  id. 
damages,  id. 

when  action  brought  before  conveyance,  defendant  being  in 
possession,  id. 
plaintiff    may   recover   costs   before   payment    thereof, 
id. 
forfeiture  of  deposit,  id. 

does  not  prevent  vendor  recovering  damages  for  non- 
completion,  id. 
on  re-sale  of  property,  credit  must  be  given  for  deposit 

in  action  against  vendee,  id. 
when  relieved  against,  id. 
when  liquidated  and  not  penalty,  id. 

accidental  deterioration  after  contract,  falls  on  vendee,  326. 
may  be  granted  in  action  for  specific  performance,  id. 
defence,  id. 

all  facts  and  grounds  of  defence  relied  upon  must  be  alleged, 

id. 
denial  of  facts  in  claim  must  not  be  general,  id. 
denial  of  contract,  effect  of,  id. 
as  to  when  part  performance  dispenses  with  written  contract, 

318.     See  Part  Performance. 
fraud  and  misdescription,  326. 

must  be  specially  pleaded,  id. 

what  misdescription  amounts  to  fraud,  id.,  327. 

vendee,  not  released  from  contract,  if  conditions  of  sale 

direct  compensation  in  case  of  mistake,  327. 
where  land  described  as  copyhold,  vendee  not  bound  to 

take  freehold,  id. 
vendor  bound  by  description  given  by  his  agent,  328. 
puffing  at  auction,  id. 

where  sale  advertised  without  reserve,  id. 
stat.  30  &  31  V.  c.  48,  s.  5,  id. 
sale  of  leaseholds,  id. 

effect  of  onerous  covenants,  id. 
action  against,  by  vendee  on  sale  of  real  property,   id.   ct  scq.     See 
Vendee. 
liable  to  buyer  at  auction,  whom  he  has  refused  to  allow  to  sign 
contract,  330. 
of  goods,  action  by  and  against,  533,  539,  540.     See  Sale  of  Goods. 

duty  of,  on  sale,  519. 
retaking  goods  sold  by  him  to  plaintiff",  liable  for  what,  913. 
has  lien  for  price  of  goods  not  sold  on  credit,  971,  972. 

although  in  possession  as  agent  or  bailee  for  buyer,  523,  972. 
right  of,  to  stop  in  transitu,  975  et  seq.     See  Stojipagc  in  Transitu. 


VENDOR   AND    PURCHASER   ACT,    1874,   37  &  38  V.   c.    78.     See 
Vendor. 
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VENUE, 

local,  abolished,  except  where  otherwise  provided  by  statute,  94. 
passed  since  Aug.  11th,  1875,  id. 

then  objection,  properly  taken,  is  fatal,  id. 
objection  of  wrong,  must  lie  pleaded,  id. 
may  arise  under  not  guilty  by  statute,  id. 
for,  each  division  of  county  for  assizes,  is  separate  count)*,  95. 
in  London  and  Middlesex,  id. 

VERDICT, 

oral  evidence  inadmissible  to  prove  erroneous  entry  of,  21. 

formerly  admissible  to  explain  ambiguity  in  -posted,  id. 
and  judgment  thereon,  proof  of  reputation,  50. 
proof  of,  111. 

when  necessary  to  prove  judgment,  id. 
certificate  in  lieu  of  postca  sufficient,  id. 
effect  of,  197. 

VESTRY, 

entry  in  book  of,  evidence  of  election  of  parish  officer,  215. 

so  of  repairs  of  pew,  id. 
liability  for  nuisance,  758. 
metropolitan,  interest  in  streets,  919,  Add.  919. 

VETERINARY  SURGEON, 

cannot  sue  for  professional  services  unless  registered,  or  having  certifi- 
cate, 510. 

VICAR, 

entries  by  deceased,  for  or  against  successor,  54. 
how  far  entitled  to  possession  of  chancel.  915. 

VISITATION  BOOK, 

of  herald,  evidence  of  pedigree,  216. 


WAGER, 

wagering  contract  void  under  stat.  8  &  9  V.  c.  109. ..611. 

effect  of  depositing,  with  stakeholder,  id. 

amount  paid  for,  at  defendant's  request,  not  recoverable,  587. 

WAGES, 

presumption  of  payment  of,  36,  37.     See  PresumiMon. 
agreement  for  seamen's,  when  exempt  from  stamp,  238. 
seaman  cannot  in  general  sue  for,  in  superior  court,  516. 
action  for,  by  servant,  511.     See  Servant. 
defence  to,  516. 

value  of  goods  supplied  cannot,  under  Truck  Acts,  be  set  off, 
698. 

WAIVER, 

of  liability  of  acceptor  of  bill,  403,  404. 

of  tort,  546,  610. 

oral,  of  performance  of  condition  of  written  contract,  549. 

of  notice  to  quit  or  demand,  in  action  for  double  value,  740. 

in  action  for  recovery  of  land,  1010.     See  Notice  to 
Quit. 
of  lien,  974.     See  Lien. 
of  forfeiture,  1019  ct  seq.     See  Forfeiture. 

WALL, 

presumption  of  ownership  of,  920. 
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WAR, 

existence  of,  judicially  noticed,  192. 

articles  of,  judicially  noticed,  84,  id. 

period  of  commencement  of,  how  proved,  192. 

WAREHOUSE, 

stoppage  in  transitu,  of  goods  in,  how  defeated,  980. 

WARRANT, 

dock,  how  stamped,  276. 

transfer  of,  how  right  of  stoppage  in  transitu  is  defeated  by,  980. 
of  inferior  court  must  show  jurisdiction  on  its  face,  903. 
magistrate  granting,  without  information,  liable  in  trespass,  904. 
of  distress,  directed  to  two,  may  be  executed  by  one,  when,  1074. 
demand  of  copy  of,  in  action  against  constable,  1121.     See  Constable. 
officer,  when  protected  by,  id.,  1122. 
of  commitment,  cannot  be  drawn  up  ex  post  facto,  1127. 

except  in  case  of  the  judge  of  a  court  of  record,  905,  id. 
proof  of,  in  action  against  sheriff,  1174. 

secondary  evidence  of,  id. 

WARRANT  OF  ATTORNEY, 
stamp  on,  276. 
giving,  not  evidence  in  action  for  money  paid,  586. 

WARRANTY, 

vendee  may  give  evidence  of,  not  in  sale  note,  3. 

oral  evidence  inadmissible  to  contradict  plain  words  in,  25. 

proof  of  compliance  with,  in  action  on  marine  policies,  422. 

warranty  is  in  the  nature  of  condition  precedent,  id. 

separate  memorandum,  when  considered  warranty,  id. 

immaterial  in  what  part  of  policy  written,  id. 

may  be  waived  by  memorandum  without  stamp,  269,  id. 
proof  of  warranty  of  sailing,  422. 

to  "depart, "or  "sail,"  id. 
with  convoy,  423. 
in  case  of  time  policy,  id. 
of  flag,  id. 
of  neutrality,  id. 
proof  of  implied  warranties,  id. 
proof  of  seaworthiness,  id. 

meaning  of  seaworthiness,  id.,  424. 

ship  unseaworthy  before  voyage,  424. 

of  ship  in  policy  on  goods,  id. 

no  warranty  of  seaworthiness  of  goods  themselves,  id. 

upon  whom  onus  of  proof  lies,  id. 

insured  must  provide  everything  necessary  for  navigation,  id. 
but  negligence  of  crew,  no  breach  of  warranty,  id. 

implied  warranty  of  seaworthiness  in  voyage  policy,  425. 

no  implied  warranty  of  seaworthiness  in  time  policy,  id. 

effect  of  loss  occasioned  by  defect  in  ship,  id. 

shipbuilders  may  state  opinions  as  to  seaworthiness,  178,  id. 

cannot  be  disputed  where  admitted  by  policy,  425. 
deviation,  when  a  breach  of,  id. 

what  amounts  to,  426. 

when  assisting  a  vessel  in  distress  is,  id. 

discharges  only  from  subsequent  loss,  id. 

effect  of  liberty  to  touch  at  ports,  id. 

when  delay  amounts  to,  id. 

in  case  of  a  seeking  ship,  id. 
proof  of  other  implied  warranties,  id. 
it. — vol.  ii.  3  a 
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WARRANTY— continued. 

when  alteration  of  premises  is  a  breach  of,  in  fire  policy,  454,  455. 
compliance  with,  in  charter-party,  461,  462.     See  Affreightment. 

description  of  ship  in  charter-party  may  he  a  condition  precedent, 

461. 
statement  of  tonnage  in  charter-party  is  not,  462. 
of  goods  being  fit  to  be  carried  by  ship,  469. 
action  on  warranty,  483. 

warranty  when  implied,  id. 

none  that  work  can  be  done  under  plans  and  specifications, 
id. 
nor  that  quantities  are  correct,  id. 
action  on  warranty,  on  sale  of  chattels,  id. 

definition  of,  S.  of  G.  Act,  1893,  s.  62,  id. 

buyer  may  waive  condition,  and  sue  for  breach  of  warranty,  s.  11 

(la),  id. 
of  title,  when,  s.  12,  id. 
implied  condition  that  seller  can  sell  goods,  s.  12  (1),  id. 

warranty  that  buyer  shall  have  quiet  possession,  s.  12  (2),  id. 
of  freedom  from  encumbrance,  not  declared,  s.  12  (3), 
id. 
none  at  common  law  where  pawnbrokers'  pledges  sold  by 

auction,  id. 
where  goods  bought  at  sale  by  sheriff,  or  of  distress,  483,  484. 
of  quality,  when,  484. 

subject  to  provisions  of  a  statute,  there  is  none,  s.  14,  id. 
except  where  buyer,  buying  goods  for  particular  purpose, 
relies  on  skill  of  seller,  then  implied  condition 
that  goods  reasonably  fit,  s.  12  (1 ),  id. 
but  not  on  sale  of  specified  article  under  patent  or 

trade  name,  id. 
where   goods   bought   by  description  from  dealer, 
implied  condition   of   being  merchantable, 
s.  12  (2),  id. 
but   after   examination    by   buyer,    not   as   to 
defects  he  should  have  detected,  id. 
implied  warranty  or  condition  as  to  quality  or  fit- 
ness, may  be  annexed  by  usage,  s.  12  (3),  id. 
express  warranty  or  condition   does  negative  one 
implied  by  Act,  unless  inconsistent,  s.  12  (4),  id. 
evidence  admissible  of  circumstances  prior  to  written 
contract  of  sale,  to  come  within  s.  12  (1),  id. 
effect  of  trade  mark,  stat.  50  &  51  V.  c.  28,  s.  17,  id. 

invoice  under  stat.  56  &  57  V.  c.  56,  ss.  1,  2,  id. 
remedy  where  there  is  a  warranty,  id. 

on  breach  of  warranty  buyer  cannot  reject  gcods,  s.  53  (1). 
id. 
but  may  set  up  breach  against  the  price,  s.  53  (1)  (a),  id. 
and  sue  for  further  damage,  s.  53  (4),  id.,  4S5. 
or  sue  for  damages,  s.  53  (1)  (b),  484. 
so  where  buyer  elects  to  treat  a  breach  of  condition  by 
seller  as  breach  of  warranty,  s.  53  (1),  id. 
when  purchaser  may  rescind  contract,  485. 
if  purchaser  sue,  he  need  not  return  goods  sold,  id. 
proof  of  sale  and  warranty,  id. 

express  warranty  must  be  proved,  id, 

high  price  not  tantamount  to,  id. 

word  "warranty"  not  essential,  id. 

representation  at  time  of  sale,  id. 

none  in  general,  where  contract  is  in  writing,  id. 
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action  on  warranty,  on  sale  of  chattels — continued. 
proof  of  sale  and  warranty — continued. 
unless  it  be  ambiguous,  485. 

when  mere  expression  of  opinion  or  description,  id. 
evidence  of  warranty,  cases  on,  id.,  486. 

mere  descriptive  invoice  is  not  a  warranty,  485. 
special  terms  at  repository,  486. 
warranty  limited  as  to  time,  id. 

where  horse  dies  within  time,  id. 
by  agent,  id. 

by  servant,  id.     See  Horse. 
breach  of  warranty,  487.     See  Horse. 

in  action  under  56  &  57  V.   c.  56,  ss.   1,   2,  certificate  of 

analyst  is  admissible,  s.  5  (5),  488. 
measure  of,  is  estimated  loss  directly  and  naturally  resulting 
from  breach,  s.  53  (2),  id. 

prima  facie  difference  in  value  of  goods  supplied, 
and  of  goods  bargained  for,  s.  53  (3),  id. 
on  sale  of  horse,  id.     See  Horse. 

diseased  cow,  liability  for  infecting  others,  489. 
defective  tackle,  causing  injury  to  third  person  to 
whom  plaintiff  was  liable,  id. 
damages,  488.     See  Horse. 

special  damages  in  case  of  sale  of  food  or  drugs,  489. 
action  on  warranty  of  authority,  id. 

agent  not  liable  on  contract  entered  into  by  him  without  autho- 
rity, 93,  id. 
unless  he  be  real  principal,  or  real  principal  non-existent, 

489. 
but  liable  on  warranty  of  authority,  id. 
measure  of  damages,  id.,  490. 
effect  of,  on  sale  of  goods,  in  reduction  of  damages,  565.     See  Sale  of 

Goods. 
infant  not  liable  on,  667. 

WASTE, 

declaration    of    deceased    lord    of   manor    as    to    extension   of,   not 

evidence,  50. 
right  to  soil  of,  proved  by  entries  of  deceased  steward,  56. 
presumption  as  to  ownership  of,  918,  919. 
encroachments  on,  by  tenant,  for  whose  benefit,  994. 

WASTE,  BAD  HUSBANDRY,  Sic, 
action  for,  343. 

demise,  Stat,  of  Frauds,  id.,  344.     See  Frauds,  Statute  of. 

who  liable  for,  344. 

tenant  for  life  without  impeachment  of  waste  may  not  commit 

equitable  waste,  345. 
what  amounts  to,  at  common  law,  id. 
remedies  for,  344,  id. 
to  dig  gravel  from  pits  is  not,  345. 
nor  to  work  open  mines,  id. 
nor  quarries  worked  for  profit  by  freeholder,  id. 
landlord   may  sue   tenant   for   act   destroying   evidence   of 

title,  id. 
meliorating  waste,  injunction  refused,  id. 
erection   of  buildings,   not   waste   unless  injury  to  inheri- 
tance, id. 
lessees  for  years  liable  for  permissive  and  voluntary  waste,  id. 

3g2 
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WASTE,  BAD  HUSBANDRY,  kc,— continued. 

action  for — continued. 

what  amounts  to,  at  common  law — continued. 

quocre?  if  tenant  for  life  liable  for  permissive  waste,  345. 
lessor  may  sue  for  waste,  though  also  breach  of  covenant, 
id.,  346. 
but  covenant  may  restrict  liability,  346. 
right  of  remainderman  to  sue  tenant  for  life  arises  when  waste 

committed,  id. 
defendant  entitled  to  verdict  unless  damages  substantial,  id. 
erection  for  agricultural  purposes,  when  recoverable,  id. 
where  the  valuation  of  dilapidations  is  a  condition  precedent 

to  action,  id.  ,654. 
non-repairs,  346. 

obligation  to  repair  under  tenancy  from  year  to  year,  id. 

for  years,  id. 
tenant  holding  over,  liable  in  action  on  covenant  to 
repair  as  far  as  applicable,  id. 
unless  altered  circumstances  rebut  presumption,  id. 
express  contract  supersedes  implied  obligation,  id. 

no  implied  obligation  on  landlord's  part  to  do  sub- 
stantial repairs,  347. 
or  to  inform  tenant  that  premises  are  dangerous,  id. 
good  husbandly,  custom,  id. 

what  gives  rise  to  obligation  to  good  husbandry,  id. 

custom  not  necessarily  excluded  by  express  agreement,  id. 

obligation  as  to,  of  tenant  holding  over,  id. 

liability  of  incoming  tenant  for  tillages,  &c,  id. 

person   in    receipt   of   rent   liable,    though   tenant   for   life 

only,  id. 
ordinarily  no  privity  between  outgoing  and  incoming  tenants, 
id. 
contract  a  question  of  fact,  id. 
landlord  entitled  to  payment  of  arrears  out  of  valuation, 

id. 
drainage  may  be  part  of  custom,  id.,  348. 
as  to  allowance  of  interest  on  valuation,  348. 
stipulation  against  selling  straw,  &c,  applies  after  tenancy 

is  expired,  id. 
tenant   not    to   claim   compensation   under   custom,    where 

entitled  under  Agricultural  Holdings  Act,  1883,  id. 
valuation  cannot  be  reopened  though  erroneous,  id. 
action  by  and  against  assignee  of  lessor,  id.     See  Assignee  of  Reversion. 
stat.  32  H.  8,  c.  34,  does  not  extend  to  parol  contracts,  id. 

but  continued  holding  evidence  of  fresh  agreement,  id. 
Conveyancing,  &c   Act,   1881,   ss.   10,   11,  apply  to  parol  leases 
made  after  Dec.  31st,  1881,  id.,  715,  716. 
breach,  proof  of,  348. 

WATERCOURSE, 

prescriptive  right  to,  39. 
action  for  disturbance  of,  823. 

proof  of  right  to  the  water,  id. 

right  to  water  flowing  in  natural  stream  jure  ncdurcc,  id. 
of  riparian  owner  to  reasonable  use  of  water,  id. 
so  on  navigable  tidal  river,  and  on  the  seashore,  id. 
to  take  water  from  a  well  is  an  easement,  id. 
provisions  of  Prescription  Act,  respecting,  813,  814,  id. 

what  amounts  to  interruption  under,  of  right,  815  et  seq. 
quccre .'  whether  precarious  licensee  can  sue,  823. 
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WATERCOURSE— continued. 

action  for  disturbance  of — continued. 

proof  of  right  to  the  water — continued. 

right  of  occupier  of  river  bank  cannot  be  conveyed  in  gross, 
823. 
but  stream  divisible,  with  rights  to  each  section,  id. 
right  may  be  gained  through  artificial  channel,  824. 
but  not  when  made  for  temporary  purpose,  id. 
in  course  of  mining  operations,  id. 
or  of  draining  land,  id. 
fight  to  intercept  supply  from  overflow,  &c,  825. 

by  digging  wells,  id. 
aliter,  where  stream  flows  in  a  denned  channel,  id. 
no  right  in  respect  of  unseen  underground  waters,  id. 

as  to  fouling  such  waters,  id. 
right  to  use  of  a  stream  to  carry  off  refuse  of  mine  works,  id. 
or  to  discharge  refuse  of  dye  works,  &c,  id. 
semble,  is  a  claim  of  a  "watercourse"  within  Prescrip- 
tion Act,  id. 
aliter,  water  passing  from  the  opening  of  a  lock 
into  a  canal,  id. 
proof  of  disturbance,  id. 

what  abstraction  amounts  to,  id. 
by  fouling,  826. 

occasioned  by  non-interference  of  sanitary  authority,  id. 
user  by  stranger,  sensibly  affecting  flow,  id. 
right  of  owner  of  adjoining  mines  to  divert,  id. 
by  pollution  of  unseen  underground  waters,  id. 
riparian  owner  may  moor  floating  wharf  to  bank,  id. 
may  sue  for  interference  with  purity  or  flow,  id. 
damages,  injunction,  id. 

actual  damage  need  not  be  shown  if  it  be  against  right,  id. 
so  in  case  of  encroachment  on  alveus  of  stream,  id. 
or  tidal  river,  id. 
injunction  usually  proper  remedy  for  pollution,  id. 
but  only  where  substantial  damage  sustained,  id. 
to  restrain  interference  with  access  to  pipes,  id. 
defence,  id. 

obstruction  by  stranger,  827. 
traverse  of  right  claimed,  id. 
what  it  puts  in  issue,  id. 
interruption  not  acquiesced  in  for  a  year,  id. 
extinguishment  or  cessor  of  the  right,  id. 
right  not  defeated  by  alteration  of  channel,  id. 
nor  by  dry  season,  id. 
nor  by  alteration  of  machinery  of  mill,  id. 
mode  of  enjoyment,  id. 
licence  to  alter  when  irrevocable,  id. 
WAY, 

presumption  of  grant  of,  39.     See  Presumption. 
of  dedication  of,  to  the  public,  817. 
user  for  20  years,  evidence  of  prescription,  39,  813. 
paper  signed  by  persons  present  at  public  meeting,  evidence  against 

right,  49,  50. 
public,  judgment  on  question  of,  evidence  between  third  persons,  194. 
evidence  in  action  for  disturbance  of,  811. 

may  be  brought  by  a  reversioner,  if  in  character  permanent,  id. 
proof  of  right  of  way,  id. 

hearsay  admissible  to  prove  public  right  of  way,  49. 
aliter,  a  private  one,  id.,  812. 
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WAY — continued. 

evidence  in  action  for  disturbance  of — continued. 
proof  of  right  of  way — continued. 
proof  of  the  termini,  812. 

right  of  owners  of  land  to  go  on  adjoining  highway,  id. 
by  express  grant,  id. 

grant  may  arise  by  estoppel,  id. 

owner  of  servient  tenement  not  bound  to  repair  private 
way,  unless  by  express  agreement,  id. 
nor  is  grantee,  id. 
conveyance,   and  not   merely   agreement  must  reserve 
way,  id. 
by  implied  grant  or  by  necessity,  id. 

general  words  included  under  44  k  45  V.  c.  44,  s.  6,  id. 
if  land  surrounded  by  grantor's  land,  id. 
where  reserved  land  enclosed  by  land  conveyed,  id. 
extent  of  grant,   limited  to  use  at  time  of  grant,  id.f 

813. 
as  to  mode  of  ascertaining  way,  813. 
by  prescription  at  common  law,  or  non-existing  grant,  id. 
proof  of  right  of,  under  stat.  2  &  3  W.  4,  c.  71,  id.,  814. 
Act  does  not  apply  to  rights  in  gross,  814. 

nor  to  rights  when  not  enjoyed  down  to  commencement 
of  suit,  812,  816. 
the  20years'  enjoyment  must  have  been  "as  of  right,"  814,  815. 
and  without  interruption,  815. 
not  vi.  clam,  aut precario,  id. 
how  claim  may  be  defeated,  id 

by  annual  payment,  or  by  proof  of  licence,  id. 
unity  of  possession,  id. 
not  established  by  user,   if  enjoyed  without  knowledge  of 

either  party,  id.,  816. 
what  enjoyment  necessary,  816. 

non-user  for  year  may  be  explained,  so  as  to  give  right,  id. 
effect  of  cesser  of  user  under  an  agreement,  id. 
not  defeated  by  substitution  of  new  way,  id. 
interruption  must  he  by  owner  of  locus  in  quo,  id. 

what  is,  under  the  Act,  an  interruption  of  the  right, 
802,  805. 
effect  of  consent  by  party  who  could  have  objected,  816. 
effect  of  disabilities,  id. 
what  tenancies  excluded  from  the  40  years  in  Act,  817. 

what  not  excluded  from  the  20  years,  id. 
20  years'  user  against  tenant  of  land,  gives  no  right  against 
him  or  the  reversioner,  id. 
secus,  in  the  case  of  40  years'  user,  unless  disputed  within 
3  years  after  lease,  id. 
public  right  of,  id. 

no  action  lies  for  disturbance  of,  without  special  damage, 
748,  id. 
proof  of  public  way,  817. 
by  reputation,  49. 

by  notorious  and  uninterrupted  user,  817. 
depends  on  time  and  nature  of  enjoyment,  818. 
may  be  over  place  not  a  thoroughfare,  id. 

or  along  artificial  structure,  as  a  bridge  or  sea  wall,  id. 
ceases  when  no  access  to  either  end,  id. 
right  to  go  in  boats  on  non-tidal  river  is  a  right  of  way,  id. 
may  be  a  limited  dedication,  id. 

but  not  a  dedication  to  limited  portion  of  public,  id. 
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WAY — continued. 

evidence  in  action  for  disturbance  of — continued. 
proof  of  public  way — continued. 

if  dedicated  with  reservation  which  cannot  take  effect,  dedi- 
cation void,  818. 
doubtful  if  private  persons  can  reserve  a  toll,  id. 
trustees  for  public  purposes  may  dedicate,  id. 

unless  inconsistent  with  trust,  id. 
public  user  for  what  time,  evidence  of  dedication,  id. 
dedication  may  be  disproved  by  acts  of  owner,  or  circum- 
stances under  which  user  has  been  permitted,  id. 
tenant  cannot  bind  landlord  by  dedication,  id. 

unless  assent  of  landlord  can  be  presumed,  id. 
where  sufficient  public  user,  onus  of  showing  that  no  one 

was  competent  to  dedicate,  819. 
as  to  dedication  as  against  the  Crown,  id. 
corporation  may  dedicate,  unless  inconsistent  with  objects  of 

incorporation,  id. 
Highway  Acts  do  not  affect  mode  of  dedication,  id. 
where   highway  fenced   on  both  sides,  public  prima  facie 
entitled  to  whole  space,  id. 
but  obstruction  must  be  appreciable  to  be  indictable,  id. 
highway  may  be  dedicated  with  obstruction  on  it,  752,  id. 
so  with  right  to  hold  market  thereon,  819. 
disturbance  by  defendant,  special  damage,  id. 

plaintiff  must  prove  some  disturbance  by  defendant,  id. 
by  successive  acts  of  different  people,  820. 
what  is  special  damage,  id. 

injury  to  value  of  plaintiff's  premises,  id. 
proof  of,  by  order  of  inclosure  commissioners,  id. 
powers  of  commissioners  to  set  out  roads,  id. 
damages,  id. 
injunction,  790,  808,  id. 
defence,  821. 

denial  of  the  right,  id. 

way  only  by  sufferance,  id. 
leave  and  licence,  id. 

as  to  effect  of  admissions  by  previous  occupiers,  68,  id: 
right  must  be  claimed  between  definite  termini,  821. 
extinguishment  or  cesser  of  right,  id. 

that  necessity  has  ceased,  where  way  by,  id. 
right  renounced  or  abandoned,  id. 

where  claim  under  Ld.  Tenterden's  Act,   acquiescence 

in  interruption  for  a  year,  id. 
acquiescence   in   temporary   obstruction,    no   abandon- 
ment, id. 
nor  user  of  more  convenient  way,  id. 
extinguishment  of  right  by  alteration  in  object  of  grant, 
id, 
or  misuser  of  way,  822. 

applies  to  regrant  of  way  of  necessity,  812,  813,  id. 
what  alteration  does  not  extinguish  right,  822. 
unity  of  possession  extinguishes  easement,  id. 
when  it  causes  suspension  only,  id. 
how  right  revives,  id. 

general  words  may  create  new  right  of  way,  id. 
not  lost  by  act  not  amounting  to  surrender,  id. 
preventing  persons  going  in  a  certain  direction  along  a  public,   no 

imprisonment,  907. 
owner  of  soil  of  public,  may  maintain  trespass  when,  915,  916,  928. 
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WAY — continued. 

evidence  under  defence  of  right  of,  in  trespass  to  land,  927. 

where  trespass  committed  in  assertion  of  a  claim  of  property,  no 

defence,  928. 
defence  of  footway,  supported  by  right  of  carriage-way,  id. 
extent  of  the  right,  question  for  the  jury,  id. 
user  for  farm  purposes  evidence  of  right  for  all,  id. 
alteration  of  state  of  premises  since  time  of  grant,  id. 
proof  of  public  way,  not  inconsistent   with  the  fact  of  its  also 

being  private,  id. 
time  of  prescription  altered  by  stat.  2  &  3  W,  4,  c.  71,  id. 
if  private  way  found rous,  grantee  cannot  deviate  extra  viam,  id. 
obstructed  by  grantor,  A.,  grantee  may  deviate   over  A.'s 

land,  id. 
right  to  deviate  cannot  he  presumed  from  limited  dedication, 
id. 
but  may  arise  in  case  of  public  way,  id. 
person  may  go  on  highway  for  use  as  such  only,  id. 
not  to  disturb  game,  or  watch  trials  of  horses,  id. 

WEIGHTS  AND  MEASURES, 
oral  evidence  to  explain,  27. 

contracts  by,  other  than  those  fixed  by  41  &  42  V.  c.  49,  void,  id. 
but  may  now  be  by  metric  system,  id. 

WHARFINGER, 

receipt  by,  of  goods  ahove  51.  admissible  without  agreement  stamp, 
236. 

but  it  may  require  warrant  for  goods  stamp,  276. 
delivery  of  goods  to,  not  an  acceptance  under  S.   of  G.  Act,  1893, 
s.  4. ..523. 

delivery  order  on,  if  acted  on,  is  sufficient  delivery  under,  526. 
not  liable  as  a  common  carrier,  623. 
leaving  goods  at  wharf,  not  a  delivery  to,  63s>,  640. 
misdelivery  of  goods  by,  a  conversion,  958. 
has  a  general  lien  on  goods,  969. 

WIFE.     See  Husband  and  Wife;  Married   Woman;  Married   Women s 
Property  Acts  ;  Separate  Estate. 
admissions  by,  72. 

in  general  not  evidence  against  her  husband,  id. 
alitor,  if  she  be  his  agent,  id. 

or,  if  matter  ordinarily  within  wife's  province,  id. 
of  money  lent  to  or  hy  her  before  marriage,  id. 
where  suing  as  executrix  with  her  husband,  id. 

or  being  sued  in  respect  of  separate  estate,  id. 
where  her  conduct  is  in  question,  i<l. 
in  action  against  husband  for  seduction,  id. 
competent  witness  for,  or  against  husband,  165,  166.     See  Witness. 
privilege  of,  as  witness,    in    refusing  to  answer  questions,  id.     See 

Witness. 
acceptance  of  bill  for  husband  by,  366,  367. 
indorsement  of  bill  by,  372. 

by  her  authority,  id. 
notice  of  dishonour  to,  when  husband  abroad,  381. 
action  against  husband  for  goods  delivered  to.  560. 
express  or  implied  authority,  id. 
where  living  with  husband,  id. 

jury  may  presume  consent,  qua  necessaries,  id. 

but  plaintiff  must  prove  that  goods  necessaries,  id. 
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WIFE—  continued. 

action  against  husband  for  goods  delivered  to — continued. 
where  living  with  husband — continued. 

question  is  one  of  husband's  authority,  560. 
presumption  may  be  rebutted,  by  showing  that  her  husband 
had  forbidden  her  to  pledge  his  credit,  id. 
or  that  credit  was  given  to  wife,  id. 
or  goods  beyond  husband's  rank  and  station,  id. 
or  in  action   for  price  of  dress,  that  she  was  supplied 

with  sufficient  dress,  id. 
or  that  order  extravagant,  id. 
where  living  apart,  561. 

husband  liable  for  necessaries,  only  where  there  is  implied 

authority,  id. 
authority  may  be  implied  if  she  have  no  adequate  support 

aliunde,  or  is  unable  to  support  herself,  id. 
no  implied  authority  if  wife  leave  without  his  consent,  id. 
creditor  is  considered  as  in  wife's  place,  id. 
where    living    apart    by    consent,     husband    liable,    unless    he 
make  adequate  allowance,  or  wife  have  resources  of  her 
own,  id. 
in  which  case  he  is  not  liable,  id. 
notice  of  allowance  immaterial,  id. 
same  rule  applies  where  husband  is  insane  and  in  a  lunatic 

asylum,  id. 
if  wife  assent  to  allowance,  its  adequacy  is  immaterial,  id. 
where  living  apart,  and  separation  is  act  of  husband,  he  is  liable 
for  necessaries,  id. 
as  where  wife  leaves  from  fear  of  violence,  or  is  causelessly 

dismissed,  id. 
she  may  pledge  his  credit  for  necessaries  for  infant  child, 

id. 
when  notice  will  not  relieve  him  from  liability,  id. 
money  advanced  to  wife  to  prosecute  husband  for  ill-treat- 
ment not  a  necessary,  562. 
but  husband  liable  for  expense  of  articles  of  the  peace, 
id. 
or  extra  costs  of  divorce  proceedings,  id. 
plaintiff  must  show  authority  of  wife  to  bind  husband,  id. 
when  husband  a  lunatic,  id. 
husband  liable  for  necessaries  pending  a  suit  for  alimony, 

id. 
after  judicial  separation,  wife  is  feme  sole   for  purpose  of 
suits  and  contracts,  id.,  1160. 
but  if  alimony  decreed  be  not  paid,  husband  liable 
for  necessaries,  532. 
when  deserted,  and  obtaining  protection  order,  in  like 

position  respecting  property,  &c,  id. 
so  where  order  obtained  under  41  &  42  V.  c.  19,  id. 
after   decree   of  nullity,    liability   for  pseudo-wife's    debts 
ceases,  id. 
where  living  apart,  and  separation  is  wife's  act,  563. 

husband  not  liable  where  wife  elopes,   or  is  dismissed  lor 
adultery,  id. 
which  defence  wife  may  be  called  to  prove,  id. 

not  proved  by  proceedings  in  Divorce  Court,  with- 
out a  decree  altering  status  of  parties,  id. 
liable  where  he  connived  at  wife's  adultery,  id. 
husband  taking  wife  back  after  her  adultery  liable  for 
subsequent  necessaries,  id. 
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WIFE — continued. 

action  against  husband  for  goods  delivered  to — continued. 
proof  of  cohabitation,  sufficient,  563. 

if  cohabiting,  no  defence  that  plaintiff  knew  that  there  was 
no  marriage,  id: 
but  then  liability  ceases  with  cohabitation,  id. 

aliter,  where  separation  unknown  to  plaintiff,  id. 
evidence  of  wife's  authority  to  order  goods  for  another,  id. 
infant  husband  liable  for  necessaries  supplied  to,  666. 
money  lent  to,  to  procure  necessaries,  when  recoverable  from  husband, 

594. 
account  stated  by  or  with,  621. 
liability  of  infant,  667.     See  Infancy. 
can  be  a  trespasser  by  precedent  command  or  subsequent  assent,  to 

the  extent  of  her  separate  property,  922. 
licence  by,  when  a  sufficient  defence  in  trespass,  930. 
of   tenant  at  will,  demand  of    possession  may  be  made   on,  upon 

premises,  997. 
incompetent  to  prove  non-access,  1035. 
iucapable  of  making  will,  except  under  power,  1039. 

or  of  property  she  has  to  her  separate  use,  id. 
actions  by  and  against,  and  her  husband,  1157.    See  Husband  and  Wife. 
actions  by  and  against  wife  alone,  1159.     See  Married  Woman. 
separate  estate  of,  1160  ct  scq.     See  Separate  Estate. 

WILL, 

of  lands,  will  itself  primary  evidence,  1,  145. 
ordinary's  register,  secondary  evidence  of,  15,  146. 
oral  evidence  admissible  to  set  it  aside  for  fraud,  21. 

so    declarations   of  testator,  as    to   intention,    146,   1038.     See 
Hearsay. 
latent  ambiguity  in,  may  be  explained  by  oral  evidence,  29   et  seq. 
See  Ural  Evidence, 
aliter,  patent  ambiguity,  32. 
descriptions  in,  evidence  in  question  of  pedigree,  44. 
of  personalty,  proof  of,  145.     See  Probate. 

of  land,  proof  of,  where  testator  died  before  Jan.  1st,  1898. ..145,  146. 
oral  evidence  of  lost,  admissible,  146. 
written  and  oral  declarations  of  testator,  id. 
effect  given  to  lost  will  so  far  as  proved,  id. 
interlineation  presumed  made  after  execution  of,  id, 
but  presumption  is  not  always  a  necessary  one,  id. 
proof  of  execution,  id. 

statutory  enactments,  as  to,  Stat,  of  Frauds,  146  ct  scq. 
Wills  Act  (1  V.  c.  26)...  147  et  seq. 

15  &  16  V.  c.  24,  s.  1,  as  to  testator's  signature,  147. 
disposition  underneath  signature,  to  have  no  effect,  id. 
what  signing  sufficient,  id. 

sealing  without  signing  insufficient,  id. 
attested  codicil  may  give  effect  to  unexecuted  paper,  id. 
existence  and  identity  of  paper  proved  by  parol,  id. 
where  testator  is  blind,  id.,  148. 
signature  by  mark  or  initials,  sufficient,  148. 
signature  in  middle  of  will  has  no  effect,  id. 
signature  by  another  person  at  the  request  of  testator  suffi- 
cient, id. 
so    acknowledgment   of  previously  written    signature, 
id.,  148. 
but    not  unless  signature  be  visibly  apparent    to 
witnesses,  149. 
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WILL—  continued. 

proof  of  execution — continued. 

what  attestation  .sufficient,  148.     See  Witness. 

testator  must  sign  or  acknowledge  signature  before  either 
witness  attests,  id. 
what  witnesses  must  be  called,  id. 
where  witnesses  are  dead  or  deny  their  attestation,  133,  150. 

presumption  of  due  execution  in  case  of  lost  will  acted  on, 
150. 
30  years  old,  proves  itself,  id. 

time  computed  from  date  of  will,  id. 
interested  witness  of,  id.     See  Witness. 
proof  of,  by  probate,  under  20  &  21  V.  c.  77,  id.,  152. 
probate  obtained  in  solemn  form,  conclusive,  152. 
except  on  heir,  if  not  cited,  id. 
heir  bound  if  party  as  next  of  kin,  id. 
probate  in  common  form,   admissible  if  notice  given,   and    no 
counter-notice  received,  id.,  153. 
but  primd  facie  evidence  only,  though  no  counter-notice, 
153. 
costs  of  producing  original  will,  152. 
adjournment  of  trial  to  allow  of  proof  per  testes,  153. 
proof  of,  of  freehold  land,  testator  dying  after  Dec.  31st,  1897,  by 
probate,   under   Land   Transfer  Act,   1897.. .146,  206\   1048.     See 
Land  Transfer  Acts ;  Probate. 
under  power,  attestation  of,  154. 
proof  of,  in  ejectment  by  heir-at-law,  1036. 
now  impeached,  in  ejectment  by  devisee,  1037  et  scq.     See  Recovery 

of  Land. 
revocation  of,  by  another  will,  &c,  Stat,  of  Frauds,  s.  6... 1040. 
by  cancelling,  &c,  id. 

act  must  Vie  done  with  intention  of  revoking,  id. 

and  this  is  a  question  for  jury,  id. 
declarations  of  testator  admissible,  id. 
alteration  in  case  of  several  instruments,  id. 
implied  revocations  of,  before  the  Wills  Act,  id. 
revocation  of,  under  the  Wills  Act.  id. 

by  marriage,  except  will  under  a  power  (s.  18),  id. 

by  other  will  or  writing  (s.  20),  1041. 

by  burning,    tearing,    &c,    in    presence,    and   by    direction    of 

testator,  id. 
not  by  alteration  of  circumstances  (s.  19),  id. 
subsequent   conveyance,    &c,    does  not  prevent   will  operating 

(s.  23),  id. 
will  to  take  effect  as  if  made  just  before  death,  as  far  as  concerns 

the  estate  comprised  in  it  (s.  24),  id. 
effect  of  alteration,  &c,  after  execution  (s.  21),  id. 
initials  in  margin  will  give  effect  to  alterations,  id. 
will  revoked  can  only  be  revived  by  re-execution  (s.  22),  id. 

or  by  codicil  showing  intention  to  revive,  id. 
onus  of  proving  revocation  is  on  party  alleging  it,  id. 
destruction  and  intention  must  concur,  id. 
presumption  of  revocation  of  will  not  found,  id. 

declarations  of  testator  admissible  to  rebut,  id.,  1042. 
so  to  confirm,  1042. 

not  admissible  to  prove  destruction  of  duplicate  will,  id. 
what  is  sufficient  cancellation,  id. 
doubtful  if  testator  can  ratify,  done  against  wish,  id. 
by  codicil,  intention  to  revoke  must  be  as  clear  as  that  to  devise,. 
id. 
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revocation  of,  under  the  Wills  Act — continued. 

oral  evidence  of  intention  admissible,  where  doubtful  if  intended 

to  revoke  prior  will,  1042. 
when  a  dependent  relative  revocation,  id, 
codicil  revocable  in  same  manner  as  will  only,  id. 
not  revoked  by  revocation  of  will,  id. 

even  although  its  language  is  dependent  on  wilL 
id.,  1043. 
unless  on  same  paper,  then  question  of  intention,  1043. 
of  copyholds,  executed  as  required  by  Wills  Act  is  good,  id. 
although  no  surrender  to  use  of  will,  id.,  1044. 
or  testator  not  admitted,  1043. 
or  no  custom  to  devise,  1044. 
enrolment  of,  under  stat.  4  &  5  V.  c.  35,  id. 
costs  of  proving,  order  of  payment  of  in  distribution  of  assets,  1148. 

WINDMILL, 

owner  of,  gains  no  right  to  passage  of  air  under  Prescription  Act, 
806. 

WINDOWS.     See  Lights. 

WITHOUT  PREJUDICE, 

letters  written,  and  answers  thereto,  generally  inadmissible,  02. 

so  subsequent  letters  not  so  guarded,  id. 
money  paid,  on  demand,  cannot  be  recovered  back,  609. 

WITHOUT  RESERVE, 

sale  at  auction,  employment  of  puffers  at,  32S. 

WITNESS, 

admissions  of,  in  court,  evidence  against,  63. 

subscription  of  paper  as,  no  proof  of  his  knowledge  of  contents,  67. 

evidence  of,  on  former  trial,  how  proved,  116. 

when  admissible,  212. 
examination  of,  under  commission,  187  et  scq.     See  Depositions. 
attesting,  must  be  called  where  attestation  essential,  133. 
when  such  attesting  witness  need  not  be  called,  id.,  134. 
when  handwriting  of  attesting  witness  may  be  proved,  134. 
proof  of  diligent  inquiry  for  attesting'witness,  id. 
sufficiency  of  inquiry,  question  for  judge,  id. 
when    fictitious    name    inserted,    or    subscribing  witness  denie 

execution,  &c,  proof  of  execution  necessary,  id.,  135. 
where  two  attesting  witnesses,  135. 
attesting  will,  148. 

under  Stat,  of  Frauds,  s.  5,  id. 

under  Wills  Act,  1837,  1  V.  c.  26,  s.  9...  149. 

witnesses    must    both    be    present  when   will    is  signed    or 
acknowledged  by  testator,  id. 
and  attest  in  presence  of  testator,  id. 
but  not  necessarily  of  each  other,  id. 
testator  must  sign  or  acknowledge  signature  before  either 

witness  attests,  id. 
insufficient  if  witnesses  cannot  see  testator's  signature,  id. 
no  particular  form  of  attestation  necessary,  id. 
signature  by  initials  is  sufficient,  id. 
signature  under  attesting  witnesses,  may  be  shown  to  be  not  for 

attestation,  id. 
what  witnesses  must  be  called,  id. 
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attesting  will — continued. 

proof  where  witnesses  are  dead  or  deny  their  attestation,  150. 
presumption  of  due  execution  in  case  of  lost  will  acted  on,  id. 
interested  witness  now  competent,  151. 

but  beneficial  devise  to  witness,  or  husband  or  wife  of,  void,  id. 
though  there  are  three  other  witnesses,  id. 
attestation  of  will  or  other  instrument  under  power,  153. 
in  general  to  give  evidence  at  trial,  rird  voce,  155. 
attendance  of,  how  compelled,  id. 
by  subpoena,  id.     See  Subpcend. 

by  Juibcas  corpus  ad  testificandum,   or  warrant  or  order,   if  in 
custody,  156,  157. 
production  of  documents  by,  under  subpcend  d.  t.,  157  et  seq.     See 

Subpoena. 
expenses  of,  156. 

paid    to  him  with  subpcend  may  be  recovered   back  when  his 
attendance  has  been  countermanded,  603. 
absent,  may  be  called  on  subpoena,  before  jury  sworn,  156. 

object  of  so  doing,  id. 
protected  from  arrest,  157. 
putting  off  trial  on  absence  of,  id. 

notice  of  motion  must  be  given,  id. 
on  what  terms  granted,  id. 
affidavit,  how  made,  id. 
form  of,  1215. 
examination  of,  160. 

may  be  ordered  out  of  court,  id. 

perhaps  solicitors,  and  parties,  excepted,  id. 
consequence  of  witness  remaining  after  order,  id. 
party  conducting  his  own  cause  may  be  his  own  witness,  id. ,  161. 
oath  of  witness,  161.     See  Oath. 

affirmation  in  lieu  of  oath  when  allowed,  162.     See  Afiirmation. 
religious  belief  not  now  requisite,  163. 
incompetency  of,  id. 

from  defective  understanding,  id. 
idiots  and  lunatics,  id. 
deaf  and  dumb,  164. 
children,  id. 

witness  suspected  to  be  incompetent,  maybe  examined  on  the  voir 
dire,  163,  id. 
incompetency  of,  on  ground  of  interest,  164. 
interest  no  longer  ground  of  objection,  id. 
parties  to  suit  may  give  evidence,  165. 

not  bound  to  answer  questions  tending  to  criminate,  id. 
lmsbandor  wife  of  party  is  competent,  id. 
may  prove  their  own  adultery,  id. 

but  in  proceedings  for  adultery,  not  bound  to  answer 

questions  relating  to,  166. 
includes  only  proceedings  for  divorce  or  judicial  separa- 
tion, id. 
parents  cannot  prove  non-access  to  bastardize  children,  id. 
incompetency  from  infamy,  id. 

judges,  jurors,  arbitrators,  counsel,  &c,  may  be  examined,  167. 
inference  from  not  calling  party,  id. 
examination  of,  in  chief,  id. 

leading  questions,  what  are,  id.,  168. 

witness  produced  to  explain  records,  may  be  asked  to  state  result 

of  them,  168. 
examination  as  to  particular  contents  of  letter,  id. 
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examination  of,  in  chief — continued. 

to  contradict  witness  on  other  side,  168. 

adverse  witness  may  be  examined  as  on  cross-examination,  id. 
privilege  of,  of  refusing  to  answer,  169. 

on  ground  of  injurious  consequences  of  civil  kind,  id. 
when  answer  would  subject  to  forfeiture,  id. 
does  not   extend  to  relevant  questions  tending  to   expose 

witness  to  civil  suit,  id. 
as  to  action  for  penalty  or  statutory  liquidated  damages, 
id. 
on  ground  of  injurious  consequences  of  ecclesiastical  kind,  id. 

of  criminal  kind,  id. 
but  questions  may  be  put,  170. 
when  question  tends  only  to  criminate,  id. 
must  answer  when  pardon  has  been  given,  id. 
right  of,  to  decline  answering,  how  decided,  id. 
it  seems  judge  is  to  use  his  discretion,  id. 
witness  must  distinctly  swear  he  believes  answer  will  crimi- 
nate him,  id. 
if  he  assign  wrong  reason  for  belief,  he  must  answer,  id. 
counsel  of  party  not  heard  in  support  of  objection,  id. 
right  to  decline  answering  degrading  questions,  id. 

answers,  if  made,  generally  conclusive,  id. 
privilege  of  husband  and  wife,  id. 

not  compellable  to  disclose  communications,  made  between 
them  during  coverture,  165,  171. 
privilege  lasts  always,  171. 
how  far  privileged   from  answering    questions    criminating 
the  other,  170,  id. 
incompetency  on  ground  of  professional  confidence,  171. 
counsel  and  solicitors  privileged,  id. 

so  interpreters,  or  agents  between  solicitor  and  client,  id. 
so  clerks  of  counsel  or  solicitor,  id. 

a/iter,  person  not  a  solicitor,  but  confided  in  as  one, 
173. 
when  two  parties  employ  the  same  solicitor,  171. 
what  matters  privileged,  id.,  172. 

matters  communicated    for   professional   assistance  though 

not  relating  to  an  action  or  suit,  172. 
principle  founded  on  interests  of  justice,  id. 
client  may  waive  privilege,  id. 
-what  matters  may  be  disclosed,  id. 

solicitor  must  state  name  of  client,  id. 

matters   not  confided  to   solicitor  in  professional  capacity,  id., 
173. 
communicated  before  retainer,  173. 
which  he  might  have  known,  without  being  entrusted 

as  solicitor,  id. 
if  not  discovered  professionally,  id. 
so  opinion  of  counsel  not  given  professionally,  id. 
communicated  to  person  under  mistaken  idea  he  was 

solicitoi-,  id. 
solicitor  maybe  called  to  prove  deed  he  has  attested,  id. 
an  erasure  in  a  client's  deed,  id. 
a  notice  to  produce,  id. 
that  he  has  a  document,  id. 
to  prove  admissions  made  by  his  client,  id. 
instructions  of  testator  for  will,  id. 
communications  in  furtherance  of  illegal  purpose,  id.,  174. 
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what  matters  may  be  disclosed — continued. 

client  may  be  cross-examined  as  to  instructions  to  solicitor  in 

another  proceeding,  174. 
privilege  of  client  as  to  communications  from  solicitor,  id. 
pursuivants,  physicians,  surgeons,    and   divines  not  privileged, 
id. 
incompetency  on  the  ground  of  public  policy,  id. 
disclosures  by  informers,  id. 

to  the  director  of  public  prosecutions,  id. 
official  communications,  id. 

communications     between    governor    and    law    officers    of 
colony,  id. 
report  of  a  military  court  of  inquiry,  id. 
public  officer  privileged  from  producing  intercepted  letter, 
id. 
proceedings  in  Parliament,  175. 
of  Privy  Council,  id. 
clerks  of  property  tax  commissioners  not  privileged  by  oath,  id. 

nor,  semble,  grand  jury,  id. 
production  of  private  telegrams  by  postmaster  general,  id. 
privilege,  how  claimed,  id. 

objections  must  come  from  witness,  id. 
may  be  claimed  at  any  time,  id. 
contradicting  party's  own  witness,  176. 

witness  disproving  case  of  party  who  calls  hiin,  id. 
evidence  of  former  statements  when  admissible,  id. 
under  Crim.  P.  Act,  1865,  s.  3,  id. 
effect  of  section,  id.  177. 

"adverse"  means  "hostile,"  not  merely  unfavourable,  176. 
hostile  witness  one  not  desirous  of  telling  the  truth,  id. 
where  witness  gave  evidence  varying  from  proof,  id.,  177. 
opinion  of  judge  at  trial  as  to  hostility,  is  conclusive,  177. 
effect  of  party  calling  witness  to  contradict  his  own  witness,  id. 
admissibility  of  opinion  of,  id. 

inadmissible  as  to  facts  except  on  questions  of  science,  id. 
admissible  as  to  effect  of  sea  bank,  id. 
forged  seal,  id. 
consequence  of  disease,  id. 

whether  facts  proved  are  symptoms  of  insanity,  id. 
facts  varying  terms  of  insurance,  id. 
admissible  as  to  seaworthiness,  178. 
skilful  navigation,  id. 
foreign  laws,  121,  122,  id. 
date  of  old  writing,  178. 
abandonment  of  ship,  id. 
handwriting,  141,  id. 
memory  of,  how  refreshed,  178. 

may  refer  to  memorandum  made  at,  or  shortly  after  the   fact, 
id. 
or  to  unstamped  document,  id. 
but  not  to  extracts  from  or  copy  of  a  book,  id. 
unless  extracts,  &c.,  made  at  the  time,  id. 
may  refer  to  entries  he  has  examined  from  time  to  time,  id. 
what  degree  of  recollection  sufficient,  id. 
if  blind,  paper  may  be  read  to  him,  179. 
right  of,  to  inspect  memorandum,  id. 
when  it  must  be  produced,  id. 

counsel  on  other  side  may  inspect  book  without  being  bound  to 
read  it  in  evidence,  id. 
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cross-examination  of,  practice  as  to,  179. 
right  of  essential,  id. 
leading  questions  may  be  put,  id. 

not  allowable  as  to  irrelevant  facts,  for  the  purpose  of  dis- 
credit, 180. 
but  if  he  answer  them,  the  answer  is  conclusive,  id. 
judge  may  disallow  vexatious  and  irrelevant  questions,  id. 
course  of  proceeding,  when  mass  of  documents,  not  shown  to  be 

relevant,  produced,  id. 
as  to  contents  of  letter,  &c. ,  written  by  witness,  id. 
as  to  contents  of  affidavit  filed  in  court,  id. 

whether  original  must  be  produced,  id.,  181. 
under  Grim.  P.  Act,  1865,  s.  5,  181. 

cross-examination  allowable  as  to  previous  writing  without 
showing  it  to  witness,  id. 
but  his  attention  must  be  called  to  writing,  if  intended 

to  contradict  him  by  it,  id. 
and  judge  may  require  production  of  it,  id. 
when  document  placed  in   the   hands  of  witness    under  cross- 
examination  is  made  evidence,  182. 
party  merely  producing  papers  need  not  be  sworn,  and  cannot 

be  cross-examined,  183. 
witness,  called  by  mistake,  cannot  be  cross-examined,  id. 
though  actually  sworn,  id. 
contradicting  opponent's  witness,  id. 

evidence  may  be  given  of  former  statements  at  variance,  id. 

but  witness  must  be  previously  particularly  examined  as  to 
time,  place,  and  person,  id. 
where  witness  does  not  distinctly  admit  former  statement,  id, 

Crim.  P.  Act,  1865,  s.  4,  id. 
by  document  not  per  sc  admissible  in  the  cause,  184. 
former  statement  confirming   the   evidence,   generally  inadmis- 
sible, id. 
unless  to  repel  imputation  of  interested  motives,  id. 
may  be  contradicted  on  all  material  points,  id. 
but  not  on  points  irrelevant  to  the  issue,  id. 
evidence  of  character  of,  185. 

general  evidence  may  be  given  to  impeach  veracity  of  opponent's 
witness,  id. 
but  not  evidence  of  particular  facts,  id. 
party  cannot  impeach  character  of  his  own  witness,  by  general 

evidence,  id. 
Crim.  P.  Act,  1854,  s.  6,  id. 

conviction  of  witness,  who  does  not  admit  it,  may  be  proved 
by  certificate,  id. 
evidence  that  witness  is  not  impartial,  id. 
recalling,  186. 
re-examination,  id. 

must  be  confined  to  subject  of  cross-examination,  id. 
as  to  conversations,  id. 

where  facts  stated  on  cross-examination,  which  were  not  strictly 
evidence,  id 
evidence  in  reply,  187. 
proof  by  affidavit  or  deposition,  187  et  seq.     See  Depositions. 

WORDS, 

number  of,  under  Stamp  Acts  now  immaterial,  229. 
proof  of  speaking  the,  in  action  for  slander,  844.     See  Defamation, 
Action  for. 
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proof   of    other  words  in   action   for  libel,    847.     See   Defamation, 
Action  for. 

the  truth  of  the  words,  862.     See  Defamation,  Action  for. 
mere,  cannot  constitute  an  arrest,  907. 

WORK  AND  MATERIALS,  ACTION  FOR, 

plaintiffs  proofs,  577. 
the  contract,  id. 

where  special  contract  has  been  executed,  id. 
where  defendant  has  prevented  complete  performance,  id. 
where  work  is  abandoned  by  plaintiff,  defendant  not  liable,  id. 
so  where  not  pursuant  to  contract,  id. 

but  plaintiff  may  recover  if  defendant  adopt  it,  id. 
cases  in  which  it  is  impracticable   for  employer  to  repudiate 

extras,  id.,  578. 
where  original  contract  wholly  abandoned,  578. 
where  contract  is  in  writing,  it  must  be  produced,  though  action 
is  for  extras,  id. 
and  though  there  be  a  distinct  promise  to  pay,  id. 

unless  extras  be  done  under  separate  order,  id. 
contract  for  individual  skill  is  personal,  id. 

secus,  in  other  cases,  and  then  assignable,  id. 
action  lies  for  preventing  work  being  done,  id. 
or  not  giving  possession  of  site,  id. 
effect  of  extras  on  liquidated   damages  in  building  agreement, 
id. 
conditions  precedent — architect's  certificate,  id. 
where  surveyor's  certificate  is,  id. 
when  withheld  by  fraud,  578. 
otherwise  an  action  lies  for  not  certifying,  579. 
certificate  determines  what  are  extras  and  additions,  id. 
need  not  in  general  be  in  writing,  id. 
interim  payments,  are  payments  on  account  of  amount  ultimately 

certified  to  be  due,  id. 
certificate  does  not  waive  previous  written  order  if  requisite, 
id. 
liability  of  defendant,  id. 

member  of  building  society,  id. 

promoters   cannot   sue   company,   after   incorporation,    for  pre- 
liminary expenses,  559,  1099. 
though  ratified  by  the  company,  1099,  1100. 
secus,  where  company  have  derived  benefit  from  work,  1100. 
and  then  not  liable  for  work  done  on  retainer  of  pro- 
moter, id. 
when  orders  given  by  public  officer,  579,  580. 
no  implied  promise  to  pay  arbitrator  for  his  trouble,  580. 
master  may  sue  for  work  of  apprentice,  after  desertion,  id. 
barrister  cannot  recover  for  work  done,  qua  barrister,  even  on 

express  promise,  id. 
when  physician  may  recover,  511,  id.     See  Physician. 
who  is  liable  to  sheriff's  officer  for  his  fees,  580,  581. 

to  surveyor  for  taking  out  quantities  on  contract,  581. 
value  of  chattels  manufactured  from  plaintiff's  own  materials,  not 

recoverable  in  this  action,  id. 
contract  not  within  S.  of  G.  Act,  1893,  s.  4,  id. 

but  it  may  be  within  Stat,  of  Frauds,  s.  4,  id. 
repairs  of  ships,  liability  in  case  of,  id. 

owner  liable  for  repairs  or  supplies,  id. 
plaintiff  must  prove  goods  to  be  necessaries,  id. 
K. — VOL.  II.  3  h 


1538  Index. 

WORK  AND  MATERIALS,  ACTION  FOR— continued, 

liability  of  defendant — continued. 

repairs  of  ships,  liability  in  case  of — continued 

question  is  on  whose  credit  was  work  done,  581. 

even  though  ordered  by  person  registered  as  managing 
owner,  582. 
registered  ownership  primd  facie  evidence  of  liability,  581. 

but  presumption  may  be  rebutted,  id. 
liability  of  person  taking  share  in  ship  under  void  convey- 
ance, 582. 
of  mortgagee  of  ship,  id. 

of  owner  taking  ship,  repaired  without  his  autho- 
rity, id. 
work  as  agents,  id. 

authority  in  general  revocable,  id. 

death  of  principal  is  revocation  of,  id. 
remuneration  of  agent  where  authority  revoked,  id. 
commission  of  brokers  and  estate  agents,  when  recoverable,  583. 
agent  entitled  to  commission,  though  terms  settled  by  princi- 
pals, id. 
where  he  introduced  the  parties,  id. 
mortgage  broker  entitled  to  commission  when  mortgage  goes  off 
for  want  of  title,  id. 
performance,  id. 

plaintiff  must  prove  according  to  terms  of  contract,  id. 

if  defendant  do  not  acquiesce  in  the  work,  plaintiff  must  show  it 

done  according  to  order,  id. 
principal  may  adopt  agent's  contract,  and  recover  agent's  private 
profit,  584. 
value,  how  calculated,  id. 
defence,  id. 

defendant  must  plead  specially  all  defences,  id. 

that  work  was  not  done  according  to  order,  id. 

of  informality  in  contract  where  defendant  is  a  corporation,  id. 

that  defendant  has  received  no  benefit,  id. 

but  if  he  have  received  some,  he  must  pay  -pro  tanto,  585. 
sub-contractor  cannot  sue,  id. 
agent  becoming  purchaser  gets  no  commission,  id. 

cannot  recover  bribe  to  induce  him  to  contract,  id. 
claims  against  parliamentary  returning  officer  and  candidates,  id. 
interest  not  recoverable  in,  616. 

WRECK, 

right  to,  cannot  be  proved  by  reputation,  51. 

lord  of  manor  may  bring  trespass  for,  before  seizure,  911. 

WRIT, 

of  summons,  proof  of,  111. 

date  of,  is  commencement  of  action,  670. 
appears  on  statement  of  claim,  id. 
now  kept  alive  under  Rules,  1883,  0.  viii.  r.  1...670. 
renewal  of  original  writ  to  be  within  12  months,  id. 

of  renewed  writ  within  6  months,  id. 
in  calculating  time,  day  of  renewal  is  counted,  id. 
misdated,  may  be  amended,  671. 
but  true  date  cannot  be  altered,  id. 
effect  of,  198. 

sheriff  arresting,  when  protected  by,  903.     See  Assault. 
for  recovery  of  land,  tenant  must  give  landlord  notice  of,  932. 

all  persons  should  be  named  in,  in  whom  title  is  alleged,  987. 
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WRIT— continued. 

of  possession  and  sheriffs  return,  evidence  of  plaintiffs  re-entry  in 

action  for  mesne  profits,  932. 
of  execution  or  attachment  does  not  bind  goods  acquired  bond  fide  and 
for  valuable  consideration  before  seizure,  950,  951. 
otherwise  goods  bound  from  delivery  of,  to  sheriff,  950. 
indorsement   of  bailiffs  name  on,  evidence  of  connection  between 
bailiff  and  sheriff,  ]  174. 

WRITING, 

existence  of,  that  would  prove  a  fact,  will  not  always  exclude  oral 

evidence,  2  et  seq.     See  Primary  Evidence. 
contents  of,  may  be  inquired  into,  in  order  to  show  oral  evidence 

inadmissible,  4. 
sufficient  proof  of  existence  of,  a  question  for  the  judge,  id. 
custody  of  ancient,  103  et  seq.     See  Custody. 
proof  of  private,  133  et  seq.     See  Deed  ;    Witness. 
comparison  of  disputed,  with  other,  141.     See  Handwriting. 

WRITTEN  CONTRACT, 

in  general,  must  be  produced,  1.     See  Primary  Evidence. 
but  rule  not  universal,  2. 

WRONG-DOER, 

infant,  cannot  set  up  his  infancy,  665. 

any  possession  sufficient  to  maintain  trespass  against,  911,  914. 

or  action  for  conversion  of  goods  against,  953.     See  Conversion  of 
Goods. 

or  action  for  recovery  of  land  against,  985. 
cannot  set  up  jus  tertii,  968. 

WRONGFUL  DISTRESS, 

action   for,    878   et   seq.     See   Excessive  Distress ;    Illegal   Distress  ; 
Irregular  Distress. 

YEAR, 

contracts  not  to  be  performed  within,  520.     See  Fraicds,  Statute  of. 

YEAR  TO  YEAR, 

tenancy  from,  proof  of,  997  et  seq.     See  Ejectment. 
how  determined,  1001.     See  Notice  to  Quit. 


THE   END. 
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